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THE LAWFULNESS OF MILITARY ASSISTANCE TO 
THE REPUBLIC OF VIET-NAM* 


By Joun Norton Moors 


Associate Professor of Law, The University of Virginia 


The major thrust of contemporary international law is to restrict co- 
ercion in international relations as a modality of major change. The 
use of force as an instrument of change has always been wasteful, dis- 
ruptive, and tragic. In the nuclear era the renunciation cf force as a 
method of settlement of disputes has become an imperative. These neces- 
sities have resulted in a widely accepted distinction between lawful and 
unlawful uses of force in international relations which is embodied in the 
United Nations Charter. Force pursuant to the right of individual or 
collective defense or expressly authorized by the centralized peacekeeping 
machinery of the United Nations is lawful. Essentially all other major 
uses of force in international relations are unlawful.t These fundamental 
proscriptions are designed to protect self-determination of the peoples of 
the world and to achieve at least minimum world publie order. As such, 
they reflect the basic expectations of the international community. Since 
they are aimed at prohibiting the unilateral use of force as a modality of 
major change, they have consistently authorized the use of force in indi- 
vidual or collective defense at least ‘‘until the Security Council has taken 
the measures necessary to maintain international peace and security.’’ 
This defensive right is, at least at the present level of effectiveness of 
international peacekeeping machinery, necessary to the prevention of uni- 
lateral use of force as an instrument of change. The fundamental distine- 
tion between unlawful unilateral force to achieve major change and lawful 
force in individual or collective defense against such coercion is the struc- 
tural steel for assessment of the lawfulness of the present military assistance 
to the Republie of Viet-Nam. 


' * This article draws heavily on a more comprehensive paper entitled ‘‘The Lawful- 
ness of United States Assistance to the Republic of Viet Nam,’’ written by the author 
and James L. Underwood in collaboration with Myres 8. MeDougal, and distributed to 
Congress by the American Bar Association. This joint study is summarized by 
Senator Javits at 112 Cong. Rec. 13232-33 (daily ed., June 22, 1966), and is reprinted 
in full at 112 Cong. Ree. 14943 (daily ed., July 14, 1966), and Philippine Int. 
Law J. (1967). The joint study also includes an analysis of the lawfulness of 
United States assistance under internal constitutional processes. 

For different perspectives on the problem treated in this article, see Standard, 
‘United States Intervention in Vietnam Is Not Legal’? 52 A.B.A.J. 627 (1966); 
Wright, Legal Aspects | of the „Viet-Nam Situation,’?’ 60. A. J.L.L. 750 (1966). See 
generally Pitman and Macaulay, t‘ Freedom to Dissent: The Vietnam Protests and the 
Words of Public Officials,’’ 1966 Wis. Law Rev. 632. 

1See generally MeDougal and Feliciano, Law and Minimum World Publie Order 
121-260 (1961). 
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Assessed against this fundamental structure, defensive assistance to the 
Republie of Viet-Nam is lawful under the most widely accepted principles 
of customary international law and the United Nations Charter. The 
unilateral use of coercion by the Democratic Republic of Viet-Nam (the 
D.R.V.)—North Viet-Nam, against the territorial and political integrity 
of the Republic of Viet-Nam (the R.V.N.) is unlawful. Analysis placing 
principal emphasis on minimum world public order and genuine self- 
determination as basic community policies indicates that, for purposes of 
assessing the lawfulness of the use of force, the Republic of Viet-Nam and 
the Democratic Republie of Viet-Nam are separate international entities, 
that there is an unlawful armed attack on the R.V.N. by the L.R.V., that 
third states may lawfully assist in the collective defense of the R.V.N., 
and that the response of the R.V.N., the United States and other assisting 
nations is reasonably necessary to the defense of the R.V.N. — 


J. FOR PURPOSES OF ASSESSING THE LAWFULNESS OF THE USE OF FORCE THE 
REPUBLIC OF VIET-NAM AND THE DEMOCRATIC REPUBLIC DF 
VIET-NAM ARE SEPARATE INTERNATIONAL ENTITIES 


It is often asserted that the Viet-Nam conflict is merely & civil war 
between North and South Viet-Nam, with the implication that North 
Viet-Nam may lawfully use the military instrument against South Viet-Nam 
and that defensive assistance to the R.V.N. is intervention in = civil war. 
Such arguments are not new. Similar assertions were made by the 
U.S.S.R. during the Korean conflict.” Although, as in Korea, “here are a 
number of similarities between the Viet-Nam conflict and a civil war, for 
the purpose of assessing the lawfulness of the use of force by the D.R.V. 
against the R.V.N. and the lawfulness of responding defensive military as- 
sistance to the R.V.N. there can be no question but that the R.V.N. is a 
separate international entity. McDougal and Feliciano point cut in their 
treatise Law and Minimum World Public Order: 


The decisions reached by the United Nations in the Palestine and 
Korean cases suggest that conflicts involving a newly organized terri- 
torial body politic, or conflicts between two distinct territorial units 


which the community expects to be relatively permanent, are, for . 


purposes of policy about coercion, to be treated as conflicts between 
established states. Thus, the applicability of basic community policy 
about minimum public order in the world arena and. competence to de- 
fend against unlawful violence are not dependent upon formal recog- 
nition of the technical statehood of the claimant-group by the opposing 
participant... 3 

Our emphasis here is merely that rational community policy must 
be directed to the coercive interactions of territorially organized com- 
munities of consequential size, whatever the ‘‘lawfulness’’ of their 
origin and whatever the prior niceties in the presence or absence of 
the ceremony of recognition.* i : 


2 Kelsen, The Law of the United Nations 930, note 6 (1964); M2Dougal and 
Feliciano, op. cit. note 1 above, at 221. 

3 McDougal and Feliciano, op. cit. note 1 above, at 221. 

4 Ibid., note 222. 
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- Since disputes about the legality of the origin of territorial entities 
or exercises of authority over territory are common, it would greatly 
undermine the basic prohibition on unilateral use of force in international 
relations to allow unilateral resort to force tc change a continuing de 
facto exercise of authority. The R.V.N. and the D.R.V. have at at least been 
separate de facto international entities for the more than ` “twelvé-year 
period | since the ‘Geneva Accords of 1954. Professor Friedmann points 
out this reality when he says: ‘‘It may be conceded that North and South 
Viet-Nam are today de facto ) Separate states, even though the Geneva 
Agreement of 1954 spoke of ‘two Zones. . >> Tn fact, the evidence indicates 
that the R.V.N. is a state under international law and that today there 
are substantial expectations that the D.R.V. and the R.V.N. are separate 
and independent states under international law. “On three separate oc- 
casions, once prior to the Accords, and twice since then, the General 
Assembly of the United ‘Nations has found that the R.V.N. or its predeces- 
sor, the state of Viet-Nam, is a state entitled to admission to the United 
Nations. On each occasion the ‘‘veto’’ of the U.S.S.R. has defeated the 
Seeurity Council resolution calling for admission. 

The status of the R.V.N. as a state under international law is confirmed 
by the recognition presently accorded it by about 60 nations. It is also 
presently a member of at at ‘Teast 30 “international organizations including 
12 specialized agencies of the United Nations, has a permanent. observer 
at the ‘United Nations, and has participated in a large number of interna- 
tional conferences. The R.V.N. is a member of as many specialized 
agencies of the United Nations as is the Republic of Korea and is a member 
of more such agencies than are Albania, Cambodia, Cuba, Czechoslovakia, 
and the U.S.S.R., among others. With respect to the D.R.V., its claims 
to statehood are strengthened by the recognition presently accorded it by 
about 24 nations, and its participation in a number of international con- 
ferences. The substantial expectations that the D.R.V. and the R.V.N. 
are separate and independent states under international law are àlso 
evidenced by the package-deal proposal of the U.S.S R. in 1957 to admit 
the D.R.V., the B.V.N. and both Koreas to the United Nations as four 
separate states.’ 


5 Friedmann, ‘‘United States Policy and the Crisis of International Law,’’ 59 
AJ.LL. 857, at 866 (1965). 

8 For more detailed treatment of the evidence, see McDougal, Moore and Underwood, 
‘‘The Lawfulness of United States Assistance to the Republic of Viet Nam,’’ 112 


' Cong. Ree. 14943, 14944-48 (daily ed., July 14, 1966). 


7 During the debates on this and the other draft resolutions calling for the admission 


' of the R.V.N., the three Soviet delegates said between them: 


**(Bljoth in Korea and in Viet-Nam two separate States existed, which differed from 


. one another in political and economie structure... . 


4 


‘*The fact was that there were two States in Korea and two States in Viet-Nam. ... 
‘The realistic approach was to admit that there were two States with conflicting 


political systems in both Korea and Viet-Nam. In the cireumstances, the only possible 


Solution was the simultaneous admission of the four countries constituting Korea 


and Viet-Nam.... 


> "TT ]wo completely separate and independent States had been established in each 


* 
her” 
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Today, more than twelve years after the Geneva Accords of 1954, it 
denies reality to assert that there are not at least two continuing de facto 
international entities in Viet-Nam.* The D.R.V. and the R.V.N. un- 
mistakably function as separate entities in the international arena. They 

` have separate governments, separate international representation, separate 
| constitutions, separate territories, separate populations, separate armies, 
i “and have developed for a substantial period of time along separate ideo- 
: logical lines. Whether or not the D.R.V. and the R.V.N. are full- 
fledged de jure states under international law, and there are substantial 
expectations that they are, they are at least Separate international entities 


are e ae oe 


with respect to the lawfulness of the use. of force. In these circumstances 
the DRV. may not unilaterally resort to force against the R.V.N. con- 
sistent with the vital expectations of the peoples of the world about the 
preservation of minimum world public order and the minimization of de- 
structive modes of change. 

A favorite argument of those who characterize the Viet-Nam conflict as a 
civil war is to invoke.the language of the Accords to the effect that “‘the 
military demarcation line is provisional “and should not in any way be 
interpreted as constituting a political. or. territorial boundary.’’?® Under 
the Geneva Accords a principal purpose of the agreements was a military 
eéase-fire making the use of force by one zone against the other unlawful. 
If “nothing else, the two zones were at least intended as separate inter- 
national entities with respect to the lawfulness of the use of force. To get 


of those countries, [Korea and Viet Nam] with different political, social and economic 
systems.’’ Ibid. at 14947. 

8 Professor Lauterpacht listed both Viet-Minh and Viet-Nam as separate states under 
international law apparently even prior to the Accords. Under the heading ‘‘States 
At Present International Persons,’’ Professor Lauterpacht listed among others ‘‘ Viet- 
minh, Vietnam, North Korea and South Korea.’? 1 Oppenheim, International Law 
255-258 (8th ed Lauterpacht, 1955). See aliso Murti, Vietnam Divided 171-172, 172, 
note 7 (1964). 

As Dr. B. S. N. Murti, an Indian scholar who was actively associated with the Inter- 
national Commission For Supervision and Control in Viet-Nam, has written in 1964: 
‘*™wo independent sovereign States, claiming sovereignty over the whole country, came 
into existence in Viet Nam and the division of the country seems permanent... .’’ 
Ibid, at v. ‘‘Both the States are completely independent with full-fledged Governments 
of their own owing no allegiance to the other.’’ Ibid. at 176. 

® William Standard, in a recent article in the American Bar Association Journal in- 
vokes this language to indicate that ‘‘It cannot be asserted that South Vietnam is a 
separate ‘country’ so far as North Vietnam is concerned.’’? Standard, ‘‘ United States 
Intervention in Vietnam Is Not Legal,’’ 52 A.B.A.J. 627, 630 (1966). The group 
known as the ‘‘Lawyers Committee on American Policy Toward Vietnam,’’ of which 
Standard is Chairman, make much the same point. ‘‘Memorandum of Law of the 
Lawyers Committee on American Policy Toward Vietnam,’’ 112 Cong. Ree. 2552, 2555- 
56 (daily ed., Feb. 9, 1966). 

Aside fom the very considerable uncertainties as to whom the Geneva Reena bound 
and the reasonable expectations of the participants with respect to the Geneva settlement, 
Standard and the Lawyers Committee miss the point. The issue is not whether North 
and South Viet-Nam are separate countries, although there are substantial expectations 
today that they are, despite this language, but whether they are separate international 
entities for purposes of assessing the lawfulness of the use of force. 
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comfort from the Accords for the proposition that force by the D.R.V. 
against the R.V.N. is not unlawful is to stand the agreements on- their 
head. The Geneva Accords of 1954 affirm for Viet-Nam the norm of 
“Customary international law that force by one international entity against 
another is unlawful as a method of settlement of political disputes. 
Clearly, the use of force as an instrument of political settlement across 
an international cease-fire line is not civil strife for purposes of assessing its 
lawfulness under international law.!° 

It is also not tenable to suggest that the use of force by the D.R.V. 
against the R.VN. is civil strife on the theory that the Accords .ceased 
to have egal _validity when elections were, not Jeld in “1956. Regardless 
of the failure to hold elections in 1956, and whether or not the Accords 
have continuing validity, in reality there are two, at least de facto, 
separate international entities in Viet-Nam. If the major framework of 
contemporary ‘international law as reflected in the United Nations Charter 
is to have efficacy, one such entity cannot resort to unilateral use of force 
to achieve settlement of a political dispute against another, regardless 
of asserted unlawfulness of its origin or continuation. The argument 
made by some, that the Accords ceased to function when el elections © were 








es spain ett. ryt aR IY 


the. R. V, N., sanctions unilateral ‘determination to resort to force against 
another at least “de facto international entity to remedy an asserted po- 
litical grievance or breach of treaty. As Lord McNair points out, a 
‘breach of treaty as such can never amount to an ‘‘armed attack” justifying 
the resort to force. The argument also seems to assume that, if the 
Accords ceased to have legal validity, the situation would revert to the 
pre-Accords state. In view of the separate reality of two functioning 
international entities after—and to some extent even prior to—the Accords, 
it is at least equally credible to assume that cessation of legal validity of 
the Accords would sanction the status quo and provide yet another indi- 
cation of two separate de jure states in Viet-Nam. 

In any event, the evidence strongly indicates_that the military de- 


-a æ = 


marcation line in Viet-Nam is. ‘of continuing validity. despite the e failure 


to o hiéld™ élections in Viet-Nam in 1956. There is no provision — in the 


Se a a cs I 


10 Ag Professor Quincy Wright pointed out in the 1959 Proceedings of the American 
Society of International Law: 

‘ít Another complication may result from the protracted functioning of a cease-fire 
or armistice line within the territory of a state. While hostilities across such a line by 
the government in control of one side, claiming title to rule the entire state, seems on its 
face to be civil strife, if such lines have been long continued and widely recognized, as 
have those in Germany, Palestine, Kashmir,. Korea, Viet Nam and the Straits of 
Formosa, they assume the character of international boundaries. Hostilities across 
them immediately constitute breaches of international peace, and justify ‘collective 
defense’? measures by allies or friends of the attacked government, or ‘‘ collective se- 
curity’? measures by the United Nations. If this were not so, armistice and cease-fire 
lines would have no meaning at all....’? Wright, ‘‘International Law and Civil 
Strife,’’ 1959 Proceedings, American Society of International Law 145, 151. 

11 MeNair, Law of Treaties 577, note 1 (1961). See also Bowett, Self-Defence in 
International Law 189 (1958). 
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> Accords which indicates that the military cease-fire line would cease to have 
; validity should the elections not be held. In fact, the continuec function- 
ing of tae International Control Commission (I.C.C.) after 19&6 and the 
official messages of the Co-Chairmen of the Conference suggest that the 
failure to hold elections did not affect, the continuing legal validity of the 
jnternational cease- fire line _In Viet Nam.** Moreover, there is evidence 


-r i Mm u 


that both the D.R.V. and the R.V.N. regard the Accords as having con- 
tinuing legal validity, as their continuing complaints to the International 
Control Commission indicate. As the ‘‘Four Point’’ proposals 74 of the 
D.R.V. aptly demonstrate, assertions that the Accords ceased to have legal 
validity when the 1956 elections were not held would seem to be more 
rationalization than accurate reflection of the D.R.V. attitude toward the 
Accords or of contemporary community expectations.’ 

To allow the D.R.V. to make the unilateral determination that the Ac- 
cords are no longer in effect and that it may use force to aggressively 
achieve its objectives in a non-defense situation is a negation of the 
principal structure of contemporary international law as embodied in the 
United Nations Charter. The fundamental proscription prohibiting uni- 
lateral force as a modality of major change prohibits such use despite any 
number of political grievances, whether they be legitimate or illegitimate. 
Any justification of unilateral action because of asserted political griev- 
ances would substantially destroy the present structure of world publie 


12 See MeDougal, Moore and Underwood, note 6 above, at 14971, note 71. In an 
official message from the British and Soviet Co-Chairmen, which adverted to the possi- 
bility of aon-implementation of the election provisions, the Co-Chairmen szid: ‘‘Pend- 
ing the holding of free general elections for the reunification of Viet-Nam, the two 
Co-Chairmen attach great importance to the maintenance of the cease-fir2 under the 
continued supervision of the International Commission for Viet-Nam.’’ Documents 
relating to British Involvement in the Indo-China Conflict (Mise. No. 25 [1965], Com- 
mand Paper 2834) 96-99, at 97. 

18 See MeDougal, Moore and Underwood, note 6 above, at 14971, note 70. ‘‘The 
commission receives an average of one note daily from North Vietnam protesting 
alleged violations of the Geneva agreements....’’? New York Times, Aag. 6, 1966, 
p. 3, col. 6 (eity ed.). 

14 The ‘Four Points’? state the public position of the D.R.V. with respect to ne- 
gotiation of the Viet-Nam conflict. They rest heavily on unilateral U. S. compliance 
with the Geneva Accords of 1954 as interpreted by Hanoi. See the April 8, 1965, 
speech by Mr. Pham Van Dong excerpted in Recent Exchanges Concernirg Attempts 
to Promote a Negotiated Settlement of the Conflict in Viet-Nam (Viet-Nam No. 3 
[1965], Command Paper 2756), at 51, 

15 For the stress that the D.R.V. places on the Accords, see McDougal, Moore and 
Underwood, note 6 above, at 14978. Hanoi also invokes the Geneva Accords as the 
principal reason why United Nations ‘‘intervention’’ is inappropriate. Ibid. The 
D.B.V. pesition on whether Viet-Nam is one or two international entities is not the 
simple ‘‘civil war after elections were not held’’ argument put forward br some. By 
way of example, Ho Chi Minh’s letter to heads of state on January 28, 1966, said: 
“Y.S. imperialists have massively increased the strength of the U.S. expeditionary 
corps and sent in troops from a number of their satellites to wage direes aggression 
in South Vietnam. They have also launched air attacks on the D.R.V., Democratie 
Republic of Vietnam, an independent and sovereign country, and a member of the 
Socialist camp.’’ New York Times, Jan. 29, 1966, p. K, col. 5 (city ed.). 
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order. The only condition for lawful unilateral use of foree—and then 
only ‘‘until the Security Council has taken the measures necessary to 
maintain international peace and security’’—is individual or collective 
defense. If that condition is absent, unilateral force by the D.R.V. against 
the territorial and political integrity of the R.V.N. is unlawful and an 
armed attack gives rise to appropriate defensive rights in the R.V.N. to meet 
that illegality. If there is an armed attack on the R.V.N. by the D.R.V., the 
R.V.N. may lawfully take measures to defend itself consistent with the 
right of individual or collective defense recognized under contemporary 
international Jaw and the United Nations Charter. 


II. THERE IS AN UNLAWFUL ARMED ATTACK ON THE REPUBLICO OF VIET-NAM 
BY THE DEMOCRATIC REPUBLIC OF VIET-NAM 


In addition to the fundamental community proscription that unilateral 
resort to coercion is unlawful as an instrument of major -change, the 
strong cimmunity interest in restricting coercion limits the right to use 
intense coercion in individual or collective defense to, generally speaking, 
very serious situations in which there is no reasonable alternative to the 
use of force for the protection of major values. This community policy is 
reflected in the famous ‘‘necessity’’ test of the Caroline case, and in the 
language of Article 51 of the United Nations Charter, which expressly 
reserves the right of individual and collective self-defense if there is an 
‘farmed attack.” By such verbal tests, contemporary international law 
expresses the judgment that minor encroachments on sovereignty, political 
disputes, frontier incidents, the use of non-coercive modalities of inter- 
ference, and generally aggression which does not threaten fundamental 
values, such as political and territorial integrity, may not be defended 
- against by major resort to force against another entity. These tests are 
simply representative of the community interest in restricting intense 
responding coercion in individual or collective defense to those situations 
where fundamental values are seriously threatened by coercion. Such 
tests have few magic qualities for making these determinations, and de- 
cision must depend on the context. As McDougal and Feliciano indicate: 


[T]he coercion characterized as ‘‘permissible’’ and authorized by the 
general community in the cause of ‘‘self-defense,’’ should be limited 
to responses to initiating coercion that is so intense as to have created 
in the target state reasonable expectations, as those expectations may 
be reviewed by others, that a military reaction was mdispensably 
necessary to protect such consequential bases of power as ‘‘territorial 
integrity” and ‘‘political independence’’. . . .7° 


This is the real issue in making the characterization as to whether there 
is an ‘‘armed attack’’ on the R.V.N. by the D.R.V. or whether the re- 
sponding coercion was ‘‘necessary.”’ 

In arguing that there is no ‘‘armed attack’’ against the R.V.N. justifying 
a defensive response by the R.V.N., William Standard and the group. known 


16 MeDougal and Feliciano, op. cit. note 1 above, at 259. 
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as the ‘‘Lawyers Committee on American Policy Toward Vietnam” ap- 
parently assume that the only right of defense under the United Nations 
Charter is spelled out in Article 51 and i is limited by the ‘‘armad attack” 


.-- mo 


test, presumably a somewhat more restrictive test." There is a substantial 
body of opinion among international legal scholars, however, that the 
Charter was not intended to restrict the right to initially take defensive 
action in any way, and that Article 51, drafted for the purpose of ac- 
commodating regional security organizations, did not restrict that right, 
whether by an ‘‘armed attack” requirement or any other.* Even if the 
restrictive interpretation of the Charter is accepted, accurate cLaracteriza- 
tion of zhe evidence with reference to the policy of this language indicates 
eee there is unquestionably an ‘‘armed attack’’ by the D.R.V. against the 
{R.V.N. Among other evidence of this “‘armed attack’’: 

On June 2, 1962, the International Control Commission, composed of 
representatives from India, Canada and Poland and established pursuant 
to the Geneva Accords, issued a Special Report which considered allega- 
tions of aggression and subversion on the part of the D.R.V. against the 
R.V.N. In this Special Report, the first report so designatec since the 
commencement of the 1.C.C.’s reporting in 1954, the Commission, with the 
Polish ~epresentative dissenting, adopted the following findings of the 
Legal Committee: 


Having examined the complaints and the supporting méterial sent 
by the South Vietnamese Mission, the Committee has come to the con- 
clusion that in specific instances there is evidence to show shat armed 
and unarmed personnel, arms, munitions and other supplies have been 
sent from-the Zone in the North to the Zone in the South with the 
objzect of supporting, organizing and carrying out hostile activities, 
including armed attacks, directed against the Armed Forces and 
Administration of the Zone in the South. These acts are in violation 
of Articles 10, 19, 24 and 27 of the Agreement on the Cessation of 
Hostilities in Viet-Nam. 

In examining the complaints and the supporting material, in par- 
ticular documentary material sent by the South Vietnamese Mission, 
the Committee has come to the further conclusion that there is evidence 
to show that the PAVN [The People’s Army of Viet Nam—the Army 


17 See references in note 9 above. 

18 See, e.g., Bowett, Self-Defence in International Law 184-193 (1958); McDougal 
and Feliciano, op. cit. note 1 above, at 233-241; Stone, Aggression and World Order 
92-101 (1958). The restrictive interpretation advocated by some scholars that the 
right of defense under the U.N. Charter is limited by the language of Art. 51 differs 
principaliy in practical effect from the above interpretation in assessing the lawfulness 
of anticipated defense and the lawfulness of response to attacks not involving the use 
of the military instrument. Since the D.R.V. aggression against the R.V.N. utilizes the 
military instrument as the principal strategy and since the response of the R.V.N. and 
the United States does not even remotely raise questions of anticipatory defense, there 
would seem to be little doubt that an ‘‘armed attack’? has taken place even under this 
more restrictive view of the Charter. For scholars advocating the more restrictive 
view see, €g., Jessup, A Modern Law of Nations 165-167 (1948); Wright, ‘‘Inter- 
national Law and Civil Strife,’’? 1959 Proceedings, American Society of International 
Law 145, 148, 152. 
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of the D.R.V.] has allowed the Zone in the North to be used for in- 
citing, encouraging and supporting hostile activities in the Zone in 
the South, aimed at the overthrow of the Administration in the South. 
The use of the Zone in the North for such activities is in violation of 
Articles 19, 24, and 27 of the Agreement on the Cessation of Hostilities 
in Viet-Nam. .. .?° 


In adopting these findings of the Legal Committee, the Commission 
said: ‘‘The Commission accepts the conclusions reached by the Legal 
Committee that there is suficient evidence to show beyond reasonable doubt 
that the PAVN has violated Articles 10, 19, 24 and 27 in specific in- 
stances.’’ 2° 

In a February, 1965, report, the Canadian representative to the I.C.C. 
said in a dissenting statement: 


It is the considered view of the Canadian Delegation that the events 
which have taken place in both North and South Vietnam since Febru- 
ary 7 are the direct result of the intensification of the aggressive policy 
of the Government of North Vietnam. In the opinion of the Canadian 
Delegation, therefore, it should be the chief obligation of this Com- 
mission to focus all possible attention on the continuing fact that North 
Vietnam has increased its efforts to incite, encourage, and support 
hostile activities in South Vietnam, aimed at the overthrow of the 
South Vietnamese administration. These activities are in direct and 
grave violation of the Geneva Agreement and constitute the root cause 
of general instability in Vietnam, of which events since February 7 
should be seen as dangerous manifestations. The cessation of hostile 
activities by North Vietnam is a prerequisite to the restoration of peace 
n o as foreseen by the participants in the Geneva Conference 
of 1954.7 


A number of leading journalists have reported in the New York Times 
that the evidence indicates a high degree of initiation and control of the 
conflict from Hanoi. They also report that since late 1964 North Viet- 
namese regular army units have been moving into the R.V.N., a move- 
ment which has intensified since then and which has resulted in North 
Vietnamese regular army troops making up a substantial proportion of 
those fighting in the R.V.N. According to the United States Depart- 
ment of State: 


19 Special Report to the Co-Chairmen of the Geneva Conference on Indo-China 
(Vietnam No. 1 [1962], Command Paper 1755). Great Britain Parliamentary Sessional 
Papers, XXXIX (1961/62), at 6-7. 

20 Ibid. at 7 (emphasis added). The Commission also found after recording this 
armed aggression from the D.R.V. that the R.V.N. had violated Arts. 16, 17 and 19 of 
the Geneva Agreements by receiving military assistance. Ibid. at 10. It is erroneous 
to merely ‘‘balanee’’ the violations recorded against both sides in this report. The 
kinds of violations recorded against the two sides are crucially different. For a fuller 
exploration of this point and a discussion placing the Commission findings in the 
broader context of the Geneva settlements and the norms regulating the use of co- 
ercion, see the discussion in Section VI below. 

21 Special Report to the Co-Chairmen of the Geneva Conference on Indo-China, Febru- 
ary 13, 1955 (Vietnam No. 1 [1965], Command Paper 2609), at 14~15. 

22 New York Times correspondent Neil Sheehan, in an article in the May 2, 1966, 
New York Times, points out that: 
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In the three-year period from 1959-1961, North Viet Nam infiltrated 
an estimated 10,700 men into South Viet Nam. ... The aggression 
by Hanoi became substantial in 1959 and had intensified to dangerous 
proportions by late 1961... . 

It is now estimated that by the end of 1964 North Viet Nam had 
infiltrated over 40,000 men into South Viet Nam. Most of these men 
were infiltrated through the territory of Laos in plain violazion of the 





‘The available evidence strongly indicates that the war was actually initiated on 
orders from Hanoi... . The instrument for the renewal of guerrilla warfare was the 
clandestine organization that had been deliberately left behind when the bulk of the 
Communist-led Vietminh troops, who fought the French and were the predecessors of 
the Vietcong, were withdrawn to the North in 1954. 

‘*The existence of such a clandestine Communist party organization in the South 
has been documented. In this regard, analysts also point out a fact often little under- 
stood in the West, that there is only one Communist party in Vietnam and that its 
organizational tentacles extend throughout both the North and the South. At no time 
since the mid-nineteen-forties, when the struggle against the Japanese, and then the 
French began, has the politburo of the party lost control over its branch in the 
South... 

‘‘By 1960, the evidence indicates, Hanoi decided that some instrument was necessary 
to lend an aura of legitimacy and to disguise Communist control over the guerrilla 
warfare its cadres had fostered in the South [leading to a call for the formation 
of the N.L.F.].... 

‘*PT)}he Liberation Front does not control the Vietcong armed forces, despite its 
claims to the contrary. Documentary evidence, interrogation of prisoners and other 
intelligence data indicate that the guerrilla units are directed by an organization known 
as the Central Office for South Vietnam, or Cosvin as it is commonly called here. 

‘-Cosvin is believed to be the senior Communist headquarters in the South, reporting 
directly to the reunification department of the Communist party in Hanoi and thus 
to the politburo. Through its military affairs department, Cosvin acts as a high 
command for the Vietcong guerrilla units... .’’ New York Times, May 2, 1966, p. 
1, col. 2 (city ed.). 

Similarly, Takashi Oka, a former Far East correspondent for the Christian Science 
Monitor, who has been in Viet-Nam for the past two years, wrote recently in the 
New York Times Magazine: 

Ho Chi Minh’s Laodong party, with the intense, single-minded Le Duan as secretary 
general, was the Communist party for all of Vietnam until the Geneva Acccrds of 1954 
divided the country into Communist North and non-Communist South. It retained its 
clandestine network in the South, and began expanding party membership there in 
earnest soon after the Third Party Congress (Hanoi, September, 1960), which decided 
on the ‘liberation’ of South Vietnam. When it changed its name in tke South to 
People’s Revolutionary party, it was following the Communist seenario af an insur- 
rection independent of Hanoi... . 

The Communist chain of command begins in Hanoi, where the Laodong party’s 
central committee openly maintains a reunification department headed by Maj. Gen. 
Nguyen Van Vinh. Analysts in Saigon believe that the reunification department is an 
agency for transmitting orders from the Lacdong politburo to the South. Pclicy-making 
is the sole prerogative of the politburo, with Le Duan himself probably play:ng a major 
role. 

‘“From the reunification department in Hanoi, orders go out to C.0.8.V.N., which 
is at the same time the central committee of the People’s Revolutionary party.’’ 
Takashi Oka, ‘‘The Other Regime in South Vietnam,’’ New York Times Magazine, 
July 31, 1966, p. 9, at 46. 

In a recent article about General Vo Nguyen Giap, Commander of the North 
Vietnamese Army, the New York Times reported: ‘‘Late in 1964 General Giap ap- 
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1962 Geneva Agreement on the Neutrality of Laos. Native North 
Vietnamese began to appear in South Viet Nam in large numbers in 
early 1964, and in December 1964 full units of the regular North 
Vietnamese Army began to enter the South. The latest evidence in- 
dicates that elements of the 325th PAVN division began to prepare 
for the move south in April 1964... .8 


Although there is certainly evidence that the conflict in the. R.V.N. 


Am Eh ete tte, ~~ we 


also has internal, J_support, the totality of evidence—whether or not the 


above evidéiice is accepted in its “entirety = strongly indicates that the 
campaign to overthrow the recognized government of the R.V-N. by in- 
tense coercion fecéivés at least substantial military assistance and di- 
rection from the D.R.V. and suggests that prior to any significant increase 
in United States assistance, D.R.V. initiative was a eritical element in 
= conflict. There can be little doubt from the evidence that this was 

o prior to the _commencement._of bombing of military targets.m -the 
D RV. in February, 1965, and the introduction of United States combat 
units in the spring of | 1965. This use of the military instrument by the 
D:R:V- against the’R.V.N. is not a minor aggression nor one effectuated 
by non-coercive means such as propaganda. It is not a mere political 
dispute and it is not a minor frontier incident. Nor does the attack raise ~ 
questions of the right to prevent an armed attack before it occurs. In- 
stead, the attack, whether initiated and controlled by the D.R.V. or merely 
substantially assisted by the D.R.V., is a serious, sustained and determined 


parently decided, with the concurrence of party leaders, to move to phase three [mobile 
warfare] in the war in South Vietnam. So he began moving North Vietnamese regular 
army units down the Ho Chi Minh Trail.’’ New York Times, July 31, 1966, p. 2, col. 
5 (city ed). According to the Mansfield Report, ‘‘Infiltration of men from North 
Vietnam through Laos has been going on for many years. It was confined primarily 
to political cadres and military leadership until about the end of 1964 when North 
Vietnam Regular Army troops began to enter South Vietnam by this route.’? Mans- 
field, Muskie, Inouye, Aiken and Boggs, The Vietnam Conflict: The Substance and 
the Shadow—Report to the Senate Committee on Foreign Relations, 112 Cong. Ree. 
140, 141 (daily ed., Jan. 13, 1966). Times Saigon correspondent, Charles Mohr, re- 
eently reported that according to informed sources the latest intelligence estimates 
indicated that ‘‘of the 177 enemy combat battalions in South Vietnam, 81, or 46 per 
cent, are now North Vietnamese. ...’? New York Times, Aug. 10, 1966, p. 1, eol. 4, 
at p. 5, col. 5 (city ed.). 

These figures are not far from those released by General William Westmoreland at a 
press conference on Aug. 14, 1966, when he indicated that: 

‘(At the present time there are approximately 280,000 Vietcong. This consists of 
about 110,000 main-force North Vietnamese regular army troops; approximately 112,000 
militia or guerrilla forees; approximately 40,000 political cadre, and approximately 
20,000 support troops. Regular troops have been, in recent months, moving down from 
North Vietnam to South Vietnam in great numbers. 

‘*Since the first of the year, we estimate that at least 30,000 regular troops have 
moved down, and perhaps as many as 50,000. ‘You are well aware that several weeks 
ago a regular army North Vietnamese division crossed the demilitarized zone. This 
is the latest intrusion.’? New York Times, Aug. 15, 1966, p. 2, col. 4, at col. 7 
(city ed.). 

23 The Basis for United States Actions in Viet Nam Under International Law 5 
(Mimeograph, U. S. Dept. of State). 
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attack on the territorial and political integrity of the R.V.N. Tae totality 
of the context, characterized by use of military force as the principal 
strategy, constitutes intense coercion creating in the target state reasonable 
expectations that it must use the military instrument to preserve its funda- 
mental values. 

Whether or not the ‘‘armed attack’’ language of Article 51 of the 
Charter places restrictions on the right of individual or colleztive self- 
defense, the Intense and sustained attack aimed at the political and terri- 
torial integrity of the R.V.N. and employing the military instrument as 
the predominant strategy unauestionably gives rise to rights of individual 
and collective defense. As an analysis of the purpose of this ‘‘armed 
attack’’ language indicates, an ‘‘armed attack’’ is not limited to the overt 
Korean type of invasion, Professor Kelsen points out: 


Since the Charter of the United Nations does not define the term 
‘farmed attack’’ used in Article 51, the members of the United Nations 


in exercising their right of individual or collective self- defense may. 


interpret ‘‘armed attack’. to mean not only, an action in which a 


AA udg i ae e 
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state ‘uses its Own armed force but also a a movement which 


wren eg ey T TT 


prone Seg 


directed.?4 
And Professor Brownlie writes: 


{I]t might be argued that ‘‘armed attack’’ in Article 51 of the 
Charter refers to a trespass, a direct invasion, and not to activities 
described by some jurists as ‘‘indirect aggression.’’ But providing 
there is a control by the principal, the aggressor state, and an actual 
use of force by its agents, there is an ‘‘armed attack.’’ 25 


The evidence suggests that D.R.V. initiative in the use of the military 
instrument goes significantly beyond such descriptions. 

This armed attack by the D.R.V. against the R.V.N. is unlawful. The 
actions of the D.R.V. are neither pursuant to authority of tke United 
Nations nor individual or collective defense. A study of the IC.C. 
reports with respect to the grievances asserted by the D.R.V. demonstrates 
that the D.R.V. has no legitimate claim to justify its aggression against 
the R.V.N. as defense. The principal D.R.V. allegations of R.V.N. breach 
of the Accords are failure to consult on the holding of elections in 1956, 
reprisals against resistance leaders, inadequate co-operation with I.C.C. 
controls, and entering into a military alliance with and receiving military 
assistance from the United States. Since none of these principal asserted 
grievances of the D.R.V. constitute a Tegitimate defense situation, even if 
all of thesé grievances were legally justified and the R.V.N. were bound 
by the applicable provisions of the Geneva Accords, the D.R.V. in its attack 
on the R.V.N. would still be acting contrary to the fundamental com- 

24 Kelsen, ‘‘Collective Security under International Law,’’ 49 International Law 


Studies 88 (1956). 
25 Brownlie, International Law and the Use of Force By States 373 (1963). 
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munity norms on the regulation of coercion. Its activities constitute 
unilateral use of force as an instrument of political change and as such 
are unlawful. 

In the perspective of the community framework for the regulation of 
coercion in international relations, the unilateral armed attack by the 
D.R.V. on the political and territorial integrity of the R.V.N. is unlawful 
and gives rise to the right of individual and collective self-defense. 


ILI. THE UNITED STATES MAY LAWFULLY ASSIST IN THE COLLECTIVE 
DEFENSE OF THE REPUBLIO OF VIET-NAM 


The right of collective defense is rr under both customary inter- 
national law and and “the United ‘Nations Charter. That right is the right 
to assist or be assisted by ‘another state on invitation of a state which 
is subjected to unlawful attack. Ina world with ‘only limited expectations 
as to the effective competence of the existing centralized peacekeeping 
machinery, such a right has been regarded as necessary to prevent weaker 
states from becoming the victims of more powerful states. Moreover, in a 
global era in which we may, accurately. speak of a ‘world community,” 
interdependencies among states suggest real interests, ‘defense and other- 
wise, in what transpires in other parts of the globe. Article 51 of the 
Charter recognizes these factors when it refers to ‘‘the inherent right of 
individual and collective self-defense.’’ 

The fundamental community interest in restricting coercion has qualified 
the right of individual or collective defense by éstablishing an overriding 
competence in the centralized peacekeeping machinery of the United 
Nations to deal with the situation as it sees fit in the interest of world 
peace and security. But since the United Nations Security Council may 
be delayed in its response, may be paralyzed by the ‘‘veto’’ or may 
otherwise be unable to act for political reasons, the Charter clearly 

contemplates that the right of individual or collective defense exists in the 
ı first instance until qualified by the Security Council acting in a particular 
; case. The language of Article 51 of the Charter reflects this under- 
standing when it says ‘‘until the Security Council has taken the measures 
necessary to maintain international peace and security.” In effect the 
structure of the Charter reaffirms the right of individual or collective 
defense but makes it subject to possible later community review by the 
existing, but unfortunately imperfect, centralized peacekeeping machinery. 
The initial determination as to when an attack justifies responsive measures 
im individual or collective defense has always been left for individual de- 
termination and nothing in the Charter was intended to or does vary this 
necessity.2® Specifically, such defensive measures are not predicated on a 


26 Bowett, Self-Defence in International Law 198, 195 (1958); Brierly, The Law of 
Nations 319-320 (5th ed., 1955); Jessup, A Modern Law of Nations 164-165, 202 
(1948); Kelsen, The Law of the United Nations 800, 804, 804, note 5 (1964); Kelsen, 
‘í Collective Security under International Law,’’ 49 International Law Studies 61-62 
(1956); MeDougal and Feliciano, Law and Minimum World Publie Order 218-219 
(1961) ; Stone, Legal Controls of International Conflict 244 (1954); Thomas and Thomas, 
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finding by the Security Council of a breach of the peace or aggression or 
armed attack under Article 39 or 51 or any other provision of the Charter. 
The argument of William Standard and the Lawyers Committee that some 
, Such United ‘Nations action. is required before the. United States may 
l i awtaliy assist the R.V.N. is erroneous.” Neither the R.V.N., the 
D.R.V. nor the United States has the right to be final judge in-< its 
own cas2. But this is not the issue. Their action, of course, is properly 
subject to community review. But it is lawful for the United States to 
assist in the collective defense of the R.V.N. at least until, in the language 
of Article 51, ‘‘the Security Council has taken the measures necessary to 
maintain international peace and security.” To date the Security Coun- 
cil has not taken the measures necessary to maintain international peace 
and security in Viet-Nam. In the absence of such measures, tke right of 
the United States to participate in the collective defense of the R.V.N. 
continues unimpaired. . 

With major emphasis, Standard and the Lawyers Committee assert 
that, because Article 51 speaks of ‘‘an armed attack against a member of 
the United Nations,’’ the United States may not lawfully assist in the 
collective defense of the R.V.N., a non-Member of the United Nations.?® 
As has been pointed out, there is a substantial body of opinion among 
international legal scholars that the United Nations Charter was not in- 
tended to restrict the right to initially take defensive action in any way, 
and that Article 51 did not restrict that right. In any event, the above 
restrictive interpretation of Article 51 with respect to non-Members has 
been almost universally rejected by legal scholars. Professor Kelsen says 
that **. . . according to an almost generally accepted interpretation of 
Article &1, the right of collective self-defense may also be exercised in case 
of an armed attack against a non-member state.’’*® Professor Brownlie 
points out: 


Tt has been suggested by some writers that a literal interpretation 
of Article 51 would permit members to act in collective defence only 
when another member state has been attacked. This hypotaesis is of 


Non-Intervention 171 (1956); Kelsen, ‘‘ Collective Security and Collective Self-Defense 
under the Charter of the United Nations,’’ 42 A.J.LL. 783, 791-795 (1948). 

27 Professor Kelsen indicates the correct doctrine when he says: 

‘‘ Since within a more or less centralized system of international security the exercise 
of the right of individual and collective self-defense must be permitted because the 
central organ of the organization cannot interfere immediately after an illegal use of 
armed force has taken place, the question of whether or not the use of ermed force 
which has actually taken place is illegal must be decided by the state which claims to 
be exercising the right of individual or collective self-defense. However, this is true 
only as long as the central organ of the security organization does not: interfere. As 
soon as it does, this central organ must deeida that question, and it may decide that 
question in another way than the state which elaims to be exercising its right of self- 
defense.’’ Kelsen, ‘‘Collective Security under International Law,’’ loc. cit. note 24 
above, at 61-62 (1956). 

28 Standard, loc. cit. note 9 above, at 628. 

29 Kelsen, ‘‘Collective Security under International Law,’’ loc. cit. note 24 above, 
at &8, 
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doubtful validity for several reasons. There is no evidence that this 
was the intended effeet of the Charter provisions and many members 
of the United Nations have participated and still participate in mutual 
security pacts which include non-members. Kelsen asserts that such 
restriction of collective defence is inconsistent with Article 2, para- 
graph 6. Finally, the Security Council resolutions of 25 and 27 
June and 7 July relating to the Korean hostilities employ wording 
reminiscent of Article 51 in the context of recommending states to 
give assistance to a non-member. 


Most, if not all, legal scholars who have answered this question have agreed 
that the United Nations Charter does not restrict a Member from participat- 
ing in the collective defense of a non-Member.* Article 51 was drafted 
largely to reassure the Latin. American delegates that collective defense 
‘pursuant to regional arrangements would not be disturbed. Since the prin- 
cipal concern was that of the Latin American states worried about the status 
of their right to receive collective defense under the Act of Chapultepec 
if they were to join the United Nations, the language of Article 51 quite 
naturally was concerned with preserving the rights of Members to receive 
collective defense protection. Nothing in the history of the article sug- 
gests that it was intended to restrict the eae of Members to pollecuyely. 
assist non-Members.*? 


80 Brownlie, note 25 above, at 331. 

31 In addition to the discussion by Professors Kelsen and Brownlie cited in notes 29 
and 30 above, see Bowett, op. cit. note 26 above, at 193-195; Brierly, Law-of Nations 
305 (6th ed., Waldeck, 1963); Heindel, Kalijarvi and Wileox, ‘‘The North Atlantic 
Treaty in the United States Senate,’’ 43 A.J.I.L. 633, 657-658 (1949). See also 
McDougal and Feliciano, op. cit. note 26 above, at 233-241; Pompe, Aggressive War 
An International Crime 66 (1953); Thomas and Thomas, op. cit. note 26 above, at 171. 

Scholars indicating in the context of the Viet-Nam debate that the U.N. Charter 
does not restrict a Member from participating in the collective defense of a non-Member 
include Professor Myres 8. McDougal, Sterling Professor of Law at Yale, Professor 
Louis B. Sohn, Bemis Professor of International Law at Harvard, and Professor 
Quincy Wright, Professor of International Law at the University of Virginia. 

The only authority cited by Standard and the Lawyer’s Committee for the propo- 
sition that U.N. Members may not assist in the collective defense of non-Members is an 
excerpt from Stone, op. cit. note 26 above, at 244 to the effect that ‘‘the license of 
Artiele 51 does not apparently cover even an ‘armed attack’ against a non-Member.’’ 
Standard has.not done his homework. Professor Stone is one of the scholars taking 
the position that the right of individual and collective defense under customary inter- 
national law is not impaired by Art. 51. Although, as the quotation by Standard 
illustrates, Professor Stone does take a narrow view of the right of Members to assist 
in the collective defense of non-Members when acting under the license of Art. 51, he 
does not take the position, necessary for Standard’s argument, that the U.N. Charter 
restricts a Member from participating in the colleetive defense of a non-Member. In 
fact, in his more recent book, Aggression and World Order, Professor Stone indicates 
that a consequence of the extreme restrictive interpretation of the U.N. Charter would 
be that a Member could not assist in the collective defense of a non-Member, and terms 
such a result an absurdity and injustice. He clearly cpts against what he terms 
this ‘‘extreme’’ view. See Stone, Aggression and World Order 92-98, at 97 (1958). 
Professor Stone’s interpretation of Art. 51 seems to be based solely on the literal text 
and is also open to the criticism discussed above. 

82 See, generally, McDougal and Feliciano, op. cit. note 26 above, at 235; Russell 
and Muther, A History of the United Nations Charter 688-712 (1958). 
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It should also be pointed out that such a restrictive interpretation of 
Article 51 is merely one interpretation, and is not logically required by the 
text of that article. If Article 51 is to be interpreted to prohibit the right 
of a Member state to assist a non-Member state, the phrase ‘‘if an armed 
attack oecurs against a member of the United Nations’’ must be interpreted 
as meaning ‘‘if and only if an armed attack occurs against a member of 
the United Nations.’’ Syntactically these interpretations are quite differ- 
ent. No plausible policy rationale has as yet been offered—much less any 
policies offered by the framers of Article 5l—as to why Members should 
be permitted to assist in the collective defense of other Members but not 
` of non-Members. The distinction is specious. It would mean, for example, 
that today, East Germany, West Germany, North Korea, South Korea, 
Switzerland. and the People’s Republie of China as well as the R.V.N. 
and | the D.R.V. could not be collectively assisted by Members of the United 
Nations if subjected to attack. And in the past it would have raised 
doubts about collective assistance to Indonesia or Israel for example. 
Such an interpretation is unlikely to have wide appeal to any ideological 
grouping, as the practice of both Hast and West in concluding regional 
defense treaties with non-Members indicates. Since the major purpose of 
Article 51 was essentially to reaffirm the right of individual and collective 
defense, the verbal quibble restricting that right is contrary to the major 
purpose of the article. This argument, a favorite in the attack on the 
lawfulness of United States assistance to the R.V.N., is reminiscent of 
what Judge Jerome Frank called preoccupation with ‘‘word magie.” 3? 
It cannot be taken seriously. 

Collective defense, whether pursuant to Article 51 or not, does not 
require a pre-existing regional defense agreement." This means that the 
United States may lawfully assist in the collective defense of the R.V.N. 
whether or not that action is taken by virtue of the SEATO Treaty. 
As has been discussed, collective defense under either customary inter- 
national law or the United Nations Charter does not require prior United 
Nations authorization of any kind. This is so regardless of whether the 
collective defense measures are pursuant to a regional defense arrangement 
or not. Standard, however, asserts that ‘‘the United States actions also 
violate Article 53 of the United Nations Charter, quoted above, which 
unequivocally prohibits enforcement action under regional arrangements 
except with previous Security Council authorization.’ The Lawyers 
Committee makes the same argument." This argument, for waich they 
cite no authority, is erroneous when applied to the Viet-Nam context. 
Although international legal scholars differ as to whether parti2ular col- 


33 Frank, Law and the Modern Mind 24-82 (Anchor Book ed., 1963). 

34 See Kelsen, The Law of the United Nations 795-796 (1950); Pompe, Aggressive 
War An International Crime 66 (1953); Thomas and Thomas, Non-Intervention 172 
(1956); Kunz, ‘‘Individual and Collective Self-Defense in Article 51 of the Charter 
of the United Nations,’’ 41 A.J.I.L. 872, 874 (1947). 

85 Standard, note 9 above, at 633. 

36 Memorandum of Law, note 9 above, at 2557. 
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lective defense treaties are ‘‘regional arrangements’’ within Chapter VIII 
of the Charter, they are in agreement that collective defense activities, 
whether termed pursuant to a regional arrangement, a collective defense 
treaty or something else, are not subject to the prior authorization and re- 
porting requirements of Articles 53 and 54 of the Charter.” For the 
very purpose of Article 51 was principally to preserve the right of indi- 
vidual and collective defense when the Latin American countries were 
concerned lest the major Power ‘‘veto’’ in the Security Council would de- 
prive them of that right. The clear understanding of the framers of the 
Charter was that action in individual or collective defense, whether pur- 
suant to a regional arrangement or not, would not be subjected to a re- 
quirement of prior approval from the Security Council, although such 
action would be subject to later review by the United Nations. This 
understanding is evidenced not only in Western defense treaties such as 
NATO and SEATO, but also in the 1955 Warsaw Treaty of Friendship, 
Cooperation and Mutual Assistance between the Soviet Union and Com- 
munist East European nations, and the 1950 Joint Defense and Economic 
Cooperation Treaty of the Arab League. Senator Mansfield, a member of 
the United States Delegation to the conference which established SEATO, 
evidenced the relation of SEATO to Article 51 when he. told the Senate: 


The Southeast Asia Collective Defense Treaty is consistent with the 


_provisions of the United Nations Charter. The treaty would come 
“under ‘the provisions of Article 51, providing that nothing contained 
in the United Nations Charter shall deprive one of the states from 
the individual or collective right of self-defense.*® 


Senator Mansfield further noted in the same speech that measures taken 
under Article 51 ‘‘do not need prior approval of the Security Coun- 
Gi goua T 


The United States at the request of the R.V.N. is assisting in the collective | 


te a see eT ee ve 


defense of the R. VN. against armed. attack. That assistance is lawful, 
whether taken by virtue of the SEATO Treaty or not. The actions of 
the United States, the R.V.N. and the D.R.V. are subject to later community 


87 See Jessup, A Modern Law of Nations 208 (1948); Kelsen, The Law of the 


United Nations 792~795, 921-927 (1950); Kelsen, ‘‘Collective Security under Inter- 
national Law,’’ 49 International Law Studies 264 (1956); McDougal and Feliciano, 
Law and Minimum World Public Order 245 (1961); Stone, Legal Controls of Inter- 
national Conflict 248-251 (1954); Thomas and Thomas, Non-Intervention 187 (1956); 
Heindel, Kalijarvi and Wilcox, ‘‘The North Atlantie Treaty in the United States 
Senate,’? 43 AJ.I.L. 633, 639 (1949); Kelsen, ‘‘Is the North Atlantic Treaty a 
Regional Arrangement?’’, 45 A.J.I.L. 164-166 (1961). 

88101 Cong. Ree. 1055 (1955). 

39 Ibid. Ruth Lawson has summarized this understanding: 

‘*The relationship of contemporary regional and global organizations is worthy of 


special comment. The collective defense organizations based on the North Atlantic 


Treaty and the Rio, Manila, Baghdad, and Warsaw pacts are ultimately grounded in 
Article 51 of the United Nations Charter, which with notable prescience legitimized 
collective defense against armed attack without Security Council authorization.’’ Law- 
son, International Regional Organization vi (1962). 
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review by the Security Council, which may take ‘‘measures necessary to 
maintain international peace and security’’ as it sees fit. The efforts of 
the United States and the R.V.N. to secure such review have to date been 
unsuccessful. They have been consistently opposed by the D.R.V. and 
the People’s Republic of China, which continue to maintain that the United 
Nations has no right to examine the question.*° 


IV. THE RESPONSE OF THE UNITED STATES AND THE REPUBLIC OF VIET-NAM IS 
REASONABLY NECESSARY TO THE DEFENSE OF THE REPUBLIC OF VIET-NAM 


The fundamental community interest in restricting coercion as a modality 
of change carries with it a requirement that defensive action should not 
involve greater coercion than is reasonably necessary for the defense of the 
fundamental values under attack. This is the issue often subsumed under 
the ‘‘proportionality’’ test.44 Disciplined answer to whether a particular 
responsive coercion is reasonably necessary to the preservation of the 
fundamental values under attack will not be provided by a simple com- 
parison of types of coercion used by both sides, or counting of mits eom- 
mitted to the field by the opposing participants. Nor will it be solved by 
the verbal magic of the Caroline or ‘“‘proportionality’’ tests. Instead, 
meaningful characterization must depend on all of the relevant features 
of the context, including the scope and intensity of the attack as well as 
the response. 

There is little doubt that the scope and intensity of the atteck on the 
R.Y.N. has presented a grave threat to its territorial and political integrity. 
That attack has been characterized by widespread terror and assassination, 
guerrilla raids and sabotage, and more recently by mobile warfare in- 
volving large-size regular army units of the D.R.V. In its early stages 
it was principally characterized by infiltration of armed and unarmed 
personnel in support of guerrilla activities, and from about late 1964 
it involved the use of regular PAVN army units in large-unit ‘‘mobile 
warfare.’’ According to the Mansfield Report, by early 1965 tha situation 
had become so serious that the R.V.N. was in imminent danger of total 
collapse.” Militarily, the situation had deteriorated to the point where 
there was serious concern that the R.V.N. would be cut in two. 

The United States and R.V.N. response to this attack has been reasonable 
under the circumstances. That response divides imperfectly but most use- 


40 See McDougal, Moore and Underwood, note 6 above, at 14855-56, 14977-79. 

41 As NeDougal and Feliciano indicate: 

‘¢Propartionality in coercion constitutes a requirement that responding coercion be 
limited in intensity and magnitude to what is reasonably necessary prompfly to secure 
the permissible objectives of self-defense. For present purposes, these objectives may 
be most comprehensively generalized as the conserving of important values by compelling 
the opposing participant to terminate the condition which necessitates responsive co- 
ercion. ... Thus articulated, the principle of proportionality is seen as but one 
specific form of the more general principle of economy in coercion and as a logieal 
corollary of the fundamental community policy against change by destructive modes. ?? 
Op. cit. note 37 above, at 242-243, 

42 Mansfield, Muskie, Inouye, Aiken and Boggs, note 22 above, at 140. 
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fully into three major periods: prior to 1961, from mid-1961 to February, 
1965, and from February, 1965, to the present.*® Prior to 1961 the United 
States had no military casualties and had only a very limited Military 
Assistance Advisory Group in the R.V.N.—probably not more than about 
800-900, with figures somewhat lower in earlier years. Infiltration and 
military assistance from the D.R.V. apparently were initiated as a signifi- 
eant factor during the latter part of this period. Beginning about mid- 
1961, in response to increased infiltration from the D.R.V., the United 
States began a moderate buildup of United: States military advisory per- 
sonnel, reaching roughly 12,000 by mid-1962 and about 23,000 by January 
1965. An indication of the relatively minor combat exposure of United 
States advisory personnel during much of this period is evidenced by the 
fact that as late as September 2, 1963, President Kennedy indicated that 
as few as forty-seven Americans had been killed in combat in Viet-Nam. 
It was not until after the D.R.V. had significantly stepped up infiltration 
and other assistance and had begun the introduction of their regular army 
units into the R.V.N. pursuant to the escalation of the conflict to the third 
‘‘mobile warfare’’ phase of guerrilla strategy, and after the R.V.N. had 
reached the stage of imminent collapse, that the United States and the 
R.V.N. in February, 1965, began regular air strikes against military ob- 
jectives in the D.R.V., and that the United States in the spring of 1965 
began an introduction of regular combat units. Since then, both the 
attack and the response have intensified. 

The air strikes against the D.R.V. have been focused on interdicting the 
use of the military instrument by the D.R.V. against the R.V.N. Air 
strikes have been narrowly limited to certain objectives chosen for their 
high military effect, principally transportation facilities, petroleum storage 
areas and facilities, military barracks, ammunition dumps, and anti-aircraft 
emplacements. Such strikes have been carefully controlled to minimize 
civilian casualties and are reasonably related to the permissible objective 
of interdicting the flow of arms and combat units into the R.V.N. They 
result in few civilian casualties and little unnecessary property destruction 
in relation to their military effect. The limited nature of the air. strikes 
against the D.R.V. and the absence of other United States and R.V.N. 
defensive measures such as a commitment of ground forces to the D.R.V. 
strongly support the contention of the United States that it seeks only 
to interdict the D.R.V. attack on the R.V.N., that it seeks no wider war, 
that it is not attacking the territorial and political integrity of the D.R.V., 
and that it does not seek to punish the D.R.V. by militarily unnecessary or 
remote destruction. The air strikes have taken place in a context of two 
bombing pauses and a continuing United States position ealling for un- 
conditional negotiations, with the first order of business a stop to the 
hostilities. 


43 See MeDougal, Moore and Underwood, note 6 above, at 14974, note 124. 

44 According to the Mansfield Report, as late as May, 1965, U. S. regular combat 
units were still not engaged on the ground. Mansfield, Muskie, Inouye, Aiken and 
Boggs, note 22 above, at 141. 
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. Operations within the R.V.N. and most supporting air strikes nave been 
carried out carefully and have been relevant to reasonably necessary mili- 
tary objectives. Air strikes on populated areas resulting im civilian 
casualties should not be undertaken in contexts in which civilian casualties 
may be out of proportion to the legitimate and reasonably proximate 
military effect. Some such incidents have occurred and every effort should 
be made to prevent them from recurring. 

With respect to the use of the military instrument by the D.R.V.-Viet- 
Cong, the evidence suggests that the scope and intensity of the attack 
on the R.V.N. have increased and that the use of the military instrument 
is not primarily related to reasonably necessary defensive meastres. The 
use of coercion by the D.R.V.-Viet-Cong has also been characterized by 
deliberate terrorism against civilian and political targets. In ths context, 
the United States and R.V.N. response has been measured and reasonable. 
That response is necessitated by the continuing intense attack cn the po- 
litical and territorial integrity of the R.V.N. It has been gradual, limited 
and reasonably necessary to the permissible objective of the defense of the 
R.V.N. 


V. VIET-NAM AND THE REQUIREMENTS OF MINIMUM WORLD PUBLIC ORDER 


In the welter of charges and countercharges growing out of the Viet- 
Nam conflict it is easy to lose sight of fundamentals in a prececupation 
with legalistic arguments or the ambiguities of the situation. Some are 
surprised and dismayed to learn that both sides assert grievances. It 
is easy to take another step and assume that both sides are responsible 
for initiating and continuing the use of the military instrumert, or that 
the conflict is a just one because of the existence of grievances, or that ques- 
tions of lawfulness are irrelevant. But probably most conflicts are fought 
over grievances which the parties consider just. The existence cf asserted 
grievances, whether just or unjust, is not surprising and is not the point. 
The central issue facing the international community is the regulation of 
coercion. That issue has resulted in the outlawing of unilaterél coercion 
as a modality of major change, regardless of asserted grievamces. The 
policies behind this legal norm; the minimization of destructive modes of 
change, are fundamental to orderly relations in the international com- 
munity and are by no means irrelevant to the Viet-Nam conflict. In fact, 
the dangers inherent in that conflict re-enforce the conviction that these 
norms for the maintenance of at least minimum world public order are 
the crucial policies in the situation. The principal inquiry for assessment, 
of lawfulness must be appraisal of the activities of both sides ir the light 
of the basic contemporary legal norms that force, pursuant to tke right of 
individual or collective defense or expressly authorized by the centralized 
peacekeeping machinery of the United Nations, is lawful, and that essen- 
tially all other major uses of force in international relations are unlawful. 
These contemporary norms, also embodied in the United Nations Charter, 
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are binding alike on Members and non-Members of the United Nations.*® 
Meaningful discussion of the lawfulness of United States assistance must 
relate to these fundamental expectations of the world community as to the 
lawfulness of the use of force. 

Claims by the participants that their actions are lawful defensive actions 
and those of the opponents unlawful and aggressive must be evaluated by 
appraisal of the total context. Relevant features include the strategies 
employed, the arena of the conflict, and particularly the outcomes sought 
and objectives of the participants. So appraised, United States assistance 
is lawful and the attack of the D.R.V. is unlawful. 

Any reasonably impartial analysis of the context must conclude that 
a major objective of the D.R.V. use of the military instrument against the 
R.V.N. is fundamental change of the existing and at least de facto situation 
in Viet-Nam. The context strongly suggests that the unilateral D.R.V. 
resort to force is aimed at the political and territorial integrity of the 
R.V.N. Principal D.R.V. objectives, sought through coercion, seem to 
be settlement of political disputes with the R.V.N., change in the political 
form of government in the R.V.N. in favor of one similar and closely 
related to, if not controlled by, the D.R.V., and probably also eventual 
if not immediate unification of Viet-Nam under the Communist government 
of Ho Chi Minh. In the process it seeks United States withdrawal from 
the R.V.N. The conflict was unmistakably not precipitated by any real 
threat to the political or territorial integrity of the D.R.V. D.R.V. use 
of the military instrument against the R.V.N. evidences this in that it 
does not have as its principal object interdiction of the use of the military 
instrument against the D.R.V. This use by the D.R.V. of military force 
as a modality of major change in Viet-Nam is the central feature of the 
conflict. It is evidenced by the South and not the North as the principal 
arena of the fighting, the stated objectives of the parties and their con- 
ditions of settlement, and the continuing aggressive, not defensive, strategies 
in the use of the military instrument by the D.R.Y. This D.R.V. attempt 
at forceful extension of its values is neither defensive nor pursuant to 
United Nations authorization. Such a resort to coercion as a modality 
of major change is unlawful. 

On the other hand, judged by the same framework, the United States 
response is not aimed at the territorial and political integrity of the 
D.R.V. The use of coercion against the D.R.V. is of a limited nature 
and designed to interdict the D.R.V. attack against the R.V.N. An ac- 
ceptable outcome would leave the D.R.V. as a viable and continuing entity. 
In fact, assistance has even been offered for the economic development of 
the D.R.V. The United States does not seek to change by force the ex- 
isting state of affairs in Viet-Nam and Southeast Asia. Its emphasis is on 
conservation, not extension, of values in its use of military force in that 
area. Such defensive action is lawful. 


45 Bee McDougal, Moore and Underwood, note 6 above, at 14980, note 248; Jessup, 
op. cit. note 37 above, at 167-168. 
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‘Because of the great community interest in restricting coercicn, å par- 
ticularly relevant feature of the total context is the stress placed by the 
participants on removing the conflict from the battlefield to the n2gotiating 
table. The emphasis on settlement of disputes by pacific means is a 
corollary of the community interest in restricting coercion and is in- 
corporated in Chapter VI of the United Nations Charter. The context of 
the Viet-Nam conflict indicates a substantial dichotomy between the po- 
sitions of the opposing participants with respect to willingness to adopt 
more rational procedures for conflict resolution. The United States, Brit- 
ain, Canada, India, the R.V.N., seventeen non-aligned nations, and recently 
Thailand, Malaysia and the Philippines have called for unconditional 
negotiations or a reconvening of the Geneva or other peace conference on 
Southeast Asia .*° These extensive efforts to achieve a peaceful solution 
pursuant to Article 33 of the Charter through negotiation, the machinery 
of the Geneva Accords and the machinery of the United Nations have been 
consistently refused by the D.R.V., the U.S.S.R., and the People’s Republic 
of China.*? Most recently, the efforts of Prime Minister Wilson of Great 
Britain, Prime Minister Indira Gandhi of India, and United Nations Secre- 
tary General U Thant to obtain a reconvening of the Geneva Conference 
on Viet-Nam have been rebuffed by the U.S.S.R., and the efforts of 
Thailand, Malaysia, and the Philippines to invoke an Asian peaze confer- 
ence have been rebuffed by Peking and Hanoi.** Two United Stetes bomb- 
ing pauses have underscored the United States search for peace but have 
been met by no announced interest in negotiation or reduction in hostilities 
by the D.R.V. In the face of this largely one-sided refusal to negotiate or 
substitute peaceful and more rational procedures for settlement ol the Viet- 
Nam conflict, principal responsibility for the continuation of the conflict 
must rest with those opposing peaceful procedures and who seem determined 
to continue reliance on the use of force to achieve their objectives. 


VI. NEW MYTHS AND OLD REALITIES 


The Ambiguous Geneva Settlement 


The election arguments from the text of the 1954 Geneva Aecords are 
` high on the list of aphorisms offering false certainty. Critics of United 


46 See McDougal, Moore and Underwood, note 6 above, at 14977-79, note 233; New 
York Times, Aug. 19, 1966, p. 2, col. 7 (city ed.); Aug. 7, 1966, p. 10, col. 1; Aug. 4, 
1966, p. 4, col. 8 (city ed.). l 

47 Ibid. See also ibid., July 25, 1966, p. 3, eol. 5 (city ed.). But U. Y. Secretary 
General U Thant has indicated that in 1964 and early 1965 Hanoi may have had more 
interest in negotiations. l 

48 Ibid., July 31, 1966, p. 3, col. 5 (city ed.). British Foreign Secretary George Brown 
was equally unsuccessful in his efforts to convince the Soviets to convene a psace confer- 
ence. See the New York Times, Nov. 26, 1966, p. 6, col. 4 (city ed.). 

There have recently been some hints that the Soviet attitude on the Viec-Nam issue 
is thawing. 

49 See New York Times, Aug. 19, 1966, p. 2, col. 7 (city ed.}; Aug. 11, 1966, p. 2, 
col. 4 (city ed.); Aug. 9, 1966, p. 2, col. 4 (city ed.). 
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States. assistance point to the language of the Final Deelaration _ with 
respect to the elections which were to be held in 1956 to indicate that the, 
D.R.V. has been justly aggrieved by R.V.N. non-cooperation on such 
‘elections, and by implication that D.R.V. use of force against the R.V.N. 
is thereby. justified. And they assert that the R.V.N. has widely violated 
the Accords } by receiving military assistance from the United States, again 
with the implication that D.R.V. use of force is thereby justified. Al- 
though the use of force by the D.R.V. certainly does not follow, even if 
the D.R.V. were justly aggrieved on these issues, such assertions mask 
false certainty and largely ignore the totality. of the Geneva settlement 
and its context in favor of a verbalistic microcosm. Similar difficulties 
“arise in the invocation by all major participants of the Geneva Accords 
as the basis for settlement. Although such joint invocation would normally 
lead to expectations of immediate settlement, the positions of the major 
participants in the conflict are not close. The invocation of the’ Geneva 
Accords has masked fundamentally different objectives. The cause of all , 
this obscurity is that the Geneva Accords themselves reflect a highly 
ambiguous settlement and conceal a number of fundamental problems with 
which the Conference—perhaps intentionally-—did not come to grips. For 
example, although the Accords adverted briefly to elections to be held 
in 1956, they did not devote major attention to implementing unification 
and here | is some evidence that at least some of the participants actually 
intended a semi-permanent partition of Viet-Nam at least until such time 
as there might be a rapprochement between the D.R.V. and the state of 
Viet-Nam, the predecessor government of the R.V.N.5° Anthony Eden, 


50 For documentation with respect to the discussion in this section see McDougal, 
Moore and Underwood, ‘‘The Lawfulness of United States Assistance to the Republic 
of Viet-Nam,’’ 112 Cong. Ree. 14943, 14972, notes 74 and 75 (daily ed., July 14, 1966). 
In a recent article in The Reporter, Victor Bator makes many of these same points 
with respect to the ambiguities of the 1954 Geneva settlement. See Bator, ‘‘Geneva, 
1954: The Broken Mold,’’ The Reporter 15 (June 30, 1966). According to Bator: 

‘‘The primary motivation of the Vietminh was to consolidate their rule somewhere, 
anywhere, in Vietnam. To accomplish this, Ho Chi Minh was willing to make political 
concessions from his militarily superior position. So it came about that, on May 25, 
the head of the Vietminh delegation first mentioned partition. It was to be based 
on a regrouping of forces on either side of a line of demarcation that would give both 
parties an area with a sufficiently large population to exist independently.... 

‘‘The contradictions and the equivocations in the documents that emerged from the 
Geneva Conference gain added emphasis by the procedure by which they were reached. 
As narrated in memoirs such as those of Anthony Eden, who presided at Geneva, or in 
the detailed accounts of Bernard B. Fall, Jean Lacouture, and Philippe Devillers, 
partition—so ambiguously treated in the documents—was the most important subject 
of bargaining, both in principle and in its geographical application. It was discussed 
continually, if confidentially, within each delegation, but for a time was carefully 
ignored when the delegations met. 

‘When at last partition was openly breached by the Vietminh, the French and 
British were elated. From that moment the location of the dividing line became the 
principal hurdle blocking the road to a settlement. Secretary of State Dulles, in order 
to underscore his insistence that it be drawn on the 17th parallel and to demonstrate 
western unity on this point, flew from Washington to Paris to meet with Eden and 
Premier Pierre Mendés-France. There were discussions even about the viability of the 


24 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 61 


who was apparently a chief proponent of partition, seems to have had 
more than merely provisional partition in mind, and President Hisenhower 
indicated that the settlement implied nothing else but partition. The state 
of Viet-Nam protested against the partition in the settlement and some of 
the provisions of the settlement, such as those for the transfer of civilians 
between zones, suggest longer-term partition was adverted to. Although 
it is likely that there will continue to be a dispute as to the ‘‘real’’ intention 
of the participants at Geneva, if in fact they shared any common intention, 
the fact was that the central feature of the settlement was the division 
of Viet-Nam between two essentially economically viable and at least de 
facto international entities. The election provisions, which obviously 
would be the key to unification, received only rather airy treatment. 
Major difficulties were also papered over with respect to the position 
of the state of Viet-Nam, certainly a necessary participant in any future 
unification. For the state of Viet-Nam objected and refused to be . 
bound by the agreements prior to Geneva, at Geneva, and after Geneva, 
a position which was certainly clear to all of the participants at the 
Conference. Although the state of Viet-Nam indicated at the Conference 
that it would not use force to resist the cease-fire, it made it clear that it 
reserved to itself complete freedom of action. Since the Frenca had to a 
substantial degree granted independence to the State of Viet-Nam prior 
to the signing of the Accords, and had in any event entered into a series 
of independence agreements with the state of Viet-Nam which would, 
ünder generally accepted principles of. international law, take precedence 
“over later inconsistent treaty obligations, there was at least substential ques- 
tion a whether France had capacity to bind the state of Viet-Nam. Moreover, 
there is little indication that France intended to bind the state of Viet-Nam 
by the Accords, and both the separate presence of the state of Viet-Nam at 
the Conference and the statements of the French delegates at the Confer- 
ence suggest that France neither intended to bind nor felt itself legally 
capable of binding the state of Viet-Nam. As background to all of this, 
by the time of the Conference the state of Viet-Nam had been recognized 
by more than 30 states, was a member of a number of specialized agencies 
of the United Nations, and for the past two years had been endorsed by 
the General Assembly of the United Nations as a state qualified for member- 
ship. These factors greatly strengthen the consistent position of the 
R. V.N. that it was“not bound by the provisions of the Accords other. than 
to refrain from disturbing the cease-fire by force, and specifically lend 
crédence to its position that it was not bound by the election provisions 
of the Accords. That the Conference tolerated such an “independent po- 


two parts. It is hard to believe that all this activity could have been devoted to the 
location of a temporary military demareation line, a kind of billeting arramgement that 
would shortly disappear. The innocent-sounding text of the final agreement must 
have signified something of greater import.’? Ibid. at 17. 

61 For documentation with respect to discussion of this point, see McDougal, Moore 
and Underwood, note 50 above, at 14944-48, 14956-58, 14969-71, notes 22, 23, 24, 33, 
34, 36, 37, 41, 44 and 49; 14980-82, notes 251, 252, 254, 261, 262, 267, 270, ane 
275, 276, and 278, 
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sition with respect to a major participant was a surprising failing of the 
hard-headed diplomats at the Conference, unless, of course, they adverted to 
semi-permanent partition as a possible basis for settlement, recognizing 
the fact that an unambiguous settlement was politically impossible at the 
time. ` = 

In addition to these major ambiguities in the Geneva settlement, the 
Accords were seriously lacking in provisions for an effectively policed 
cease-fire, and- their- military restrictions, Which seemed to have a sig- 
nificantly” greater impact” onthe state of Viet-Nam, were inadequate to | 
ensure meaningful demilitarization or military supervision of both North 
and South. The principal military restriction in the Accords, other than 
the core provision making unlawful the use of force by one zone against 
the other, was a ban on introduction of troop reinforcements, additional 
military personnel, and reinforcements of armaments and munitions. Con- 
trary to popular interpretations, the Accords did not prohibit build-up 
of indigenous forces, and as such the effectiveness of the Accords was 
reduced.®? The Accords also prohibited military alliances. Since it was 
the state of Viet-Nam which depended most heavily upon outside as- 
sistance for its defense, these provisions of the Accords, while only doubt- 
fully ensuring effective demilitarization of North and South Viet-Nam, 
seemed to fall most heavily on the defensive ability of the state of Viet- 
Nam, an entity that had expressly refused to accept the Accords except to 
respect the cease-fire. Moreover, the International Commission for Super- 
vision and Control (the International Control Commission), which was 
composed of representatives of India, Canada, and Poland, had little real 
power, no real peacekeeping force, was chronically underfinanced, and was 
hampered by a requirement of unanimous action for most major decisions. 
It was also reduced in effectiveness by the consistent and understandable 
position of the R.V.N. that it was not bound by the agreements, although. 
it would co-operate in maintaining the cease-fire. Under the circum- 
stances, when the participants perceived non-co-operation as in their 
interest, the I.C.C. could do little but issue reports. Recent proposals to 
strengthen I.C.C. control over the Cambodian border and the demilitarized 
zone have been supported by the United States and the R.V_N. 

There are in the ambiguous Viet-Nam context also arguments that the 
R:V.N. was bound by the Accords,®* and evidence that the participants 


62 See McDougal, Moore and Underwood, note 50 above, at 14970, note 46. 

88 The principal argument seems to be based on Art. 27 of the Agreement on the 
Cessation of Hostilities, which says that: ‘The signatories of the present Agreement 
and their successors in their functions shall be responsible for ensuring the observance 
and enforcement of the terms and provisions thereof....’’ It is argued that the 
R.V.N. succeeded to the obligations of the French Union Forces. But if the R.V.N. 
is not otherwise bound by the Agreement, there is little reason to suggest that.it is 
bound by Art. 27. In light of the evidence suggesting that France considered the 
state of Viet-Nam independent prior to the signing of the Accords, that France did 
not intend to bind the state of Viet-Nam and that the state of Viet-Nam expressly 
refused to be bound by the Agreements, this argument from the text of Art. 27 is not 
persuasive. There remain among others the questions of whether France had legally 
granted independence to the state of Viet-Nam prior to the signing of the Accords and, 
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expected elections to be held in 1956. Limited military control was fairly 
effectively achieved by the Commission, at least in the early yars. But 
the point is, though the separation of Viet-Nam between the D.R.V. and the 
R.V.N. is the central feature of the present context and the starting point 
for any settlement in Viet-Nam, the 1954 settlement in its totality always 
has been seriously ambiguous and inadequate. The text of the ‘‘agree- 
ments’’ concealed continuing serious disagreements among the people of 
Viet-Nam as well as between and among major East-West Powers. Pro- 
visions for implementation avoided the difficulties. The nebrlous legal 
status of the unsigned Final Declaration of the Conference reflezted them. 
Had it been otherwise, there would probably be no Viet-Nam conclict today. 
It is not helpful, then, that the D.R.V., while refusing to negotiate, can 
nevertheless righteously invoke immediate implementation of tre text of 
the Aceords—as interpreted by the D.R.V., of course, and ignoring 
D.R.V. encroachments of the text—as a precondition for negotia-ions. 

It should also be pointed out that the United States is not bound by 
the Geneva Accords of 1954 cther than to refrain from disturbing the 
agreements by force in accordance with pre-existing obligations under 
the United: Nations Charter. Bedell Smith, the United States delegate 
to the Geneva Conference made it evident to all concerned that he United 
States -would not be bound by the Agreement on the Cessation of Hostilities 
or the Final Declaration of the Conference. President Eisenhower, in a 
statement issued the day of the Final Declaration of the Conference, also 
affirmed that the United States was not a ‘‘party to or bound by the 
decisions taken by the Conference.’ 54 Nothing in the United States as- 
sistance is inconsistent with its unilateral declaration at Geneva, which 
pomted out that ‘‘it would view any renewal of the aggression in violation 
of the ... agreements with grave concern and as seriously tireatening 
international peace and security.’’ 

Perhaps most importantly, the legal relevance of the Accozds to the 
present conflict must be analyzed in the context of community rorms with 
respect to the lawfulness of the use of force. Wide publieatior of I.C.C. 
reports indicating ‘‘violations’’ of the Accords against both sides and 
indicating R.V.N. objections to the ‘‘agreements’’ has been popularly in- 
terpreted as proof that the United States position is unlawful. These 
reports, like any others, must be viewed in their total context; fhat means 
awareness of the ambiguities and limitations of the Geneva settlement, 


even if not, whether the independence agreements entered into by Frae with the 
state of Viet-Nam prior to the Accords would take precedence over any later inconsistent 
agreements entered into by France. Moreover, it is not elear from this provision that 
the parties adverted to the R.V.N. as a successor ‘‘in their functions’’; Zor example, 
it is also open to the interpretation that they were referring to successive Commanders- 
in-Chief of the PAVN and French Union Forces. Nor would this argument solve the 
question of whether the R.V.N. was bound by the Final Declaration. Attempts to find 
certainty in the basic outline of the Geneva settlement, whether from the language 
of Art. 27 or any other, oversimplify the ease. 

64 Background Information Relating to Southeast Asia and Vietnam, Committee on 
Foreign Relations, United States Senate (Rev. ed., Comm. Print, June 16, 1965), at 60. 
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the broader context of fundamental community norms as to the lawfulness 
of the use of force, and the réle and function of the International Control 
Commission. The I.C.C., established pursuant to the Agreement on the 
Cessation of Hostilities, was given the task of supervising application 
‘fof the provisions of the agreement.’’** As such, it has been principally 
concerned with certain control tasks assigned to it, and with investigation 
and report on implementation of the text of the Accords. Because of this 
emphasis on application ‘‘of the provisions of the agreement,” the I.C.C. 
reports are a useful indication of factual breaches of that text by both 
sides, and of interpretation of the text. But the I.C.C. has not reconciled 
the fundamental ambiguities in the Geneva settlement and has quite 
naturally concentrated on textual ‘‘violations.’? Consequently, in the con- 
text of the evidence suggesting. that the R.V.N. was not bound by the 
Accords and their continuing refusal to be bound other than to respect 
the cease-fire, I.C.C. criticism of R.V.N. objections is hardly surprising. 
Moreover, the I.C.C. is not an international tribunal which either has 
authority, or which has attempted, to evaluate the over-all lawfulness of the 
actions of the participants in the Viet-Nam condict. It has been prin- 
cipally concerned with securing implementation of the Accords and to 
that end has been interested in pointing out ‘‘violations’’. of the text 
without effectively relating the actions of the parties to. asserted justifica- 
tions or attempting to assess the lawfulness of those claims by reference to 
fundamental community proscriptions. Even this function has been car- 
ried out with restraint and concern lest the Commission jeopardize its 
usefulness as a neutral body. An example of this approach is the 1962 
Special Report of the Commission, which cautiously reported ‘‘violations’’ 
by the D.R.V. for its use of force against the R.V.N. and then continued 
to record ‘‘violations’’ by the R.V.N. for its receiving defensive military 
assistance from the United States. The Polish delegate even dissented 
from these cautious conclusions, feeling that it emphasized D.R.V. viola- 
tions too much rather than receipt of assistance by the R.V.N. This dis- 
sent and others suggest, perhaps not surprisingly, that not all the members 
of the I.C.C. can be said to be truly disinterested participants. But as a 
factual report and an interpretation of the text of the Accords, the 1962 
Special Report is authoritative. The D.R.V. was using. foree against the 
R.V.N., the United States was providing defensive assistance to meet.that 
attack, ‘and both actions were interpreted by the Commission as ‘‘viola- 
tions” of the text of the Accords. Meaningful assessment of the lawful- 
ness of United States assistance to the R.V.N., however, must relate these 
actions to the broader community norms with respect to the lawfulness of 
the use of force. Judged in this total context, the D.R.V. attack on a 
separate international entity documented in this report was unlawful, and 
the defensive response of the United States.indicated by this report was 
entirely lawful and justified departure from the text, even if the United 
States and the R.V.N. were bound by the agreement. Judged by com- 


65 Arts. 84 and 36 of the Agreement on the Cessation of Hostilities. 
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munity standards as to the lawfulness of the use of force, there are pro- 
found differences between the aggressive ‘‘violations’’ recorded egainst the 
D.R.V. and the defensive ‘‘violations’’ recorded against the R.V.N., and 
these aggressive actions of the D.R.V. justify the responding defensive 
assistance. There is no question but that such defensive assistance does 
not justify the aggressive actions of the D.R.V. This application . of 
the fundamental community norms with respect to the use of force in 
international relations to the facts of the situation in Viet-Nam is the 
central. task in ascertaining the lawfulness of United States assistance 
and is one with which the I.C.C. was not concerned. That the United 
States defensive assistance is lawful is also supported in this context by the 
conventional legal norm that material breach of agreement permits sus- 
pension of any corresponding obligations.** 

An examination of the major ambiguities and limitations of the Geneva 
settlement re-enforces for the Viet-Nam context the importance of the 
fundamental community expectation that asserted breach of agreement or 
political grievances which do not present defense situations do not justify 
resort to unilateral coercion. The progress of implementation of those 
Accords must be viewed in the total context of the Geneva settlament and 
the community norms relating to the lawfulness of the use of force. The 
inherent ambiguities of the Geneva settlement cast doubt on the reason- 
ableness of asserted D.R.V. expectations with respect to short-range unifi- 
cation of Viet-Nam. The use of force to assert such D.R.V. interpretations 
is unequivocally unlawful. <Any other conclusion sanctions unilateral de- 
termination to resort to force as an instrument of major change and, as 
has been aptly demonstrated in the Viet-Nam conflict, endangers minimum 
world public order. 


Civil War and “‘Intervention’’—The Sound and the Pury 


` Popularly the Viet-Nam conflict, is often referred to as a civil- war, 
and crities of United States assistance argue that by assisting the R.V.N. 
the United States has unlawfully ‘intervened? in a civil war. The 
Lawyer’s Committee even sees a close analogy to the United States Civil 
War.” Interestingly, critics differ as to whether they view the conflict 
as a civil war within the ‘R.V.N, or as a civil war between the B.V.N. and 
the D.R.V, Although they may characterize the Viet-Nam conflict a civil 
War in either of these two senses, and sometimes shift back anc forth be- 
tween them, such characterizations mask the real issues at stake, which are 
the lawfulness of the use of force by the D.R.V. against the K.V.N. and 
the lawfulness of responding United States assistance. Characterization 
of the Viet-Nam conflict as a civil war in either of these senses for the 
purpose of assessing the lawfulness of the use of force and the lawfulness 
of responding defensive assistance is misleading. For, althougk the Viet- 


66 See authorities cited in McDougal, Moore and Underwood, note 50 abore, at 14959, 
14982, notes 289 and 290. 

5T Memorandum of Law of Lawyers Committee on American Policy Toward Vietnam, 
reprinted in 112 Cong. Rec. 2552, at 2554 (daily ed. Feb. 9, 1966). 
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Nam conflict flict does es have some features of a civil war, the context is sub- 
stantially * different for purposés ‘Of assessing ‘the lawfulness of i “the. use 
‘of force. Features such as an international military demarcation line 
“between the D.R.V. and the R.V. N., substantial international recognition 
of both entities, prolonged separate ‘development: division between major 
contending ideological systems of the world, and substantial outside influ- 
ence and assistance to the rebels in the R.V.N., set the Viet-Nam conflict 
apart. In this context, as discussed in section I, force by the D.R.V. 
against the R.V.N. as a modality of major change is unlawful. The use 
of force by one such entity against the other is too disruptive of minimum 
world public order. In these cireumstances, it is perfectly lawful for the 
R.V.N. to receive defensive assistance for the purpose of preserving its 
territorial and political integrity against unlawful armed attack from -the 
D.R.V. 
Similarly, for purposes of assessing the lawfulness of the use of fotoo, 
it is misleading, or at least obscures the issue, to characterize the conflict 
within the R.V.N. as a civil war. For whether or not the Viet-Cong are 
militarily controlled by Hanoi, and whether or not the major conflict was 
precipitated by Hanoi, there can be little doubt that substantial military 
assistance and direction is supplied by Hanoi. Such assistance and direc- 
“tion; which is in violation of the international cease-fire line separating 
the D.R.V. and the R.V.N., is unlawful. In its totality it unmistakably. 
constitutes an armed attack aimed at the political and territorial integrity. 
of the R.V. N. In these circumstances it is entirely lawful for the R.V.N. 
‘to receive defensive assistance for the purpose of preserving its integrity , 
against unlawful armed attack. Invocation of authorities concerned with | 
civil wars and talk of intervention substantially miss the point in the com- 
plex context of the Viet-Nam conflict. Discussion in this context of norms 
governing the right to assist one or another of the parties in a context 
characterized by unaided indigenous revolt, while fascinating, is not very 
helpful. In fact, even in the classic civil war of an essentially indigenous 
revolt unaided significantly by outside assistance, the prevailing expectation, 
although controversial, seems to be that the recognized government may 
receive assistance but the insurgents may not." A principal policy with 
respect to such norms is the ensuring of self-determination to the peoples 
of the entity in question. When: the insurgents are at least significantly 
aided by third parties, as in the Viet-Nam conflict, it is .difficult.to_see 
how ‘self-determination — ean be invoked to prohibit offsetting defensive 
assistance to the recognized. government. Not surprisingly, the authorities 
are “essentially . unanimous in recognizing the right of assistance to the 
recognized government to offset unlawful outside assistance to the rebels.’ 
The direction and assistance from the D.R.V. is at least substantial enough 


58 See, e.g, authorities collected in McDougal, Moore and Underwood, note 50 above,- 
at 14975-76, notes 176 and 179. But see, e.g., Wright, ‘‘International Law and Civil ht 
Strife,’’ 1959 Proceedings, American Society of International Law 145, 149, 

59 Ibid. Also see Brownlie, International Law and the Use of Force by States 
327 (1963). ‘ 
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to create grave doubt that, if offsetting United States assistance were not 
provided to the recognized government, the resulting outcome would reflect 
majority sentiment within the R.V.N. And even in the absence of a 
military nose-count or weapons-count with respect to D.R.V. control and 
assistance of the insurgency in the R.V.N., the evidence that the D.R.V. 
has always exercised substantial control of the Communist Party apparatus 
within the R.V.N. casts serious doubt on assertions that the N.L.F. and 
Viet-Cong apparatus are meaningfully representative of indigenous senti- 
ment. Even in the absence of such aid, direction or initiaticn, there is 
little reason to accept the seemingly neutral absolute advanced by some 
that self-determination requires that outside assistance never be given 
to any faction in another international entity. (‘The judgment that self- 
determination requires that neither the recognized government nor in- 
surgents can ever be aided disarmingly conceals the naive assumption that 
whatever takes place within the confines of a territorial entity is pursuant 
to genuine self-determination of peoples and that outside ‘‘intervention”’ 
is necessarily disruptive of self-determination. One suspects that advocates 
of this ‘‘neutral principle’’ confuse self-determination of entities with 
genuine self-determination of peoples. As the reapportionment decisions 
should remind us, people, not territory, are the relevant standard.**) As- 
sistance to the recognized government is a-prominent feature of the con- 
temporary international scene and such assistance need not be contrary 
to genuine self-determination. Professor Sohn has pointed ous a number 
of such examples: 


_ [S]ince the early days of the United Nations the practice has de- 
veloped that military assistance to a recognized government is per- 
mitted, even if its purpose is to assist in suppressing civil strife... . 
When objections were raised in 1946 to the presence of British troops 
in Indonesia and Greece, the defense that they were there on invitation 
was accepted by a majority of the Security Council... . When 
military revolts tried to overthrow the Governments of Kenya, Uganda 
and Tanganyika in 1964, these Governments asked for British as- 
sistance and no objection was raised by anybody to it, though attempts 
were made later to replace the British troops with African troops. .. . 
Similarly, when revolts started in Gabon and other Frensh-speaking 
West African States in 1964, French troops were invited to restore 
peace,s! i 


(Assistance to a recognized government to prevent take-over by an armed 
minority employing terrorist tactics is not inconsistent with a meaningful 


60 The frequent emphasis on Viet-Cong control of territory in the poptlar literature 
also evidences this misconception. Although it is questionable what ‘‘coatrol’’? means 
in this context, and whether military ‘‘control’’ is a particularly relevant standard in 
any sense, if ‘‘control’’ of people is looked to rather than trees or acres, the Saigon 
government has substantially better credentials than the N.L.E.-Viet-Cong. According 
to the Mansfield Report the Saigon government controls about 60% of the population 
compared with only 22% for the rebels. The remainder is disputed. fee Mansfield, 
Muskie, Inouye, Aiken and Boggs, note 22 above, at 142. 

61 Letter from Louis B. Sohn, Bemis Professor of International Law, Harvard, to 
Jobn Norton Moore, April 21, 1966. 
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right of self-determination) othing in the United Nations Charter re- 
quires license for armed minority take-over in the name of an all-encompas- 
sing right to revolution nor guarantees recognized governments the right to 
oppress their peoples. Lawfulness of assistance to either faction must be 
determined in reference to genuine self-determination and the require- 
ments of minimum world publie order} not in blind reliance on black-letter 
rules as to which side, if any, can bé aided in a civil war and sometimes 
suggesting an Alice-in-Wonderland search for neutral principles. The 
truth of the matter is that outside assistance to one or another faction may 
or may not be in the interest of genuine self-determination. The only 
answer to whether it is or not is careful analysis of the relevant features 
of the context, particularly the objectives of the participants. Self-de-— 
termination, of course, is not the only important policy in deciding the 
lawfulness of such assistance. The requirements of minimum world public 
order are also vital policies at stake and may sometimes reflect more 
important values than self-determination. The requirements of minimum 
sworld public order, that is, the avoidance of unilateral coercion as a 
modality of major change, would in_most contexts seem more strongly 
applicable to assistance to insurgent groups than to assistance to the 
recognized government. Perhaps it is not surprising, then, that prevailing 
international law seems to permit assistance to the recognized government 
but not to the insurgents. It is precisely by slighting these fundamental 
requirements of minimum world public order, as well as by self-serving 
characterizations of self-determination that the Communist concept of just 
wars of national liberation is deficient. Such slogans, whether intended 
to be ‘‘neutral principles’’ or to foster a particular ideology, dangerously 
obfuscate meaningful appraisal of the real policies at stake. The point 
is that the abstract norms regarding the lawfulness of assistance to the 
recognized government in a civil war are not only not applicable to the Viet- 
Nam conflict but are of only limited usefulness anyway. -And even if the 
Viet-Nam conflict is simplistically characterized as a civil war, prevailing 
norms as to the lawfulness of assistance to the recognized government 
support the lawfulness of military assistance to the R.V.N. In the Viet- 
Nam conflict, the principal -policies for assessing lawfulness are reflected 
in the structure for the preservation of minimum world public order, d.e., 
the minimization of destructive modes of change, and the requirements of 
genuine self-determination. United States assistance to the R.V.N. is 
both consistent with fundamental community expectations respecting the 
lawfulness of the use of force, and with self-determination of the people 
of the R.V.N. 

Neither polity in Viet-Nam is a happy one with respect to ideal operation 
of the principle of self-determination. Neither party has a government 
meaningfully responsive to the electorate through democratie processes. 
These difficulties are shared by many emerging nations and the context of 
a major conflict has made it particularly difficult for the R.V.N. to im- 
prove. The situation does not convince, however, that the D.R.V.-Viet-Cong 
offer the people of the R.V.N. a more meaningful chance for self-determina- 
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tion. Despite the often-quoted dictum of President Eisenhower writing in 
a different context about a different issue some twelve years ago,®? the 
repeated assertions of most South Vietnamese leaders, including those op- 
posing the present government, indicate that they share no illusion that 
the N.L.F. stands for their right of self-determination. It is extremely 
doubtful that a scientific observer could fairly conclude from the evidence 
today that the majority of the South Vietnamese feel that they ere repre- 
sented by the N.L.F. Even if the recognized government assisted is not 
the happiest example of operation of the democratic process, 1f lack of 
such assistance would result in take-over by an even more und2mocratic 
regime which does not convince that it is representative of indigenous 
majority sentiment and which holds no hope for meaningful d2mocratic 
processes, there is little reason to suggest that self-determination prohibits 
such assistance. If the unhappy fact of a non-demoeratically elected gov- 
ernment prohibits assistance to prevent minority take-over by the de- 
structive modality of wars of national likeration, much of tke under- 
developed areas of the world lie vulnerable. Minimum world public order 
would be largely illusory. Non-demoeratically based governments must be 
encouraged to yield to more democratic and socially sensitive processes, but 
a requirement that they cannot be assisted against coercive take-over by 
even more undemocratic regimes is an overkill. Such a requirement would 
seriously impair minimum world public order while not enhancing genuine 
self-determination. Each case should depend on evaluation of the relevant 
features of the context, assessing the impact on self-determination and 
minimum world public order of the possible alternatives. In the ambiguous 
context of the Viet-Nam conflict, this question of the impact of the probable 
outcome on genuine self-determination, should defensive military assistance 
not be provided, is a particularly relevant question. Criticism of support 
to the present government must take cognizance of the effect on self- 
determination of effectuating an alternative which would withdzaw such 
assistance, as well as the potentialities of the major contending systems 
to implement genuine self-determination in the sense of the wides; possible 
participation in decision-making. Certainly a principal goal of the United 
States must be the genuine self-determination of the people of the R.V.N: 
and it is to be hoped that the United States will make every effort to 
promote alternatives which maximize the freedom of choice of the people 
of the R.V.N. and encourage truly democratie government. There are 
some indications that the present government of the R.V.N. is trying to 
move in this direction. But it is not unreasonable to recognize that today 
the people of the R.V.N. are entitled to their own self-determination free 
from D.R.V. or Communist ecercion. That means the freedom ~o choose 
their own form of government and social institutions and to decide for 
themselves whether they wish unification w:th the North at some future 
time. That is the reality in Viet-Nam and one which the D.R.V. is seeking 
to alter by force. Such an attempt is unlawful and may properly be op- 
posed by defensive assistance. a: 


62 See Eisenhower, Mandate for Change 449 (Signet ed., 1963). 
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VII. LAWFULNESS AND BEYOND—POLITICAL INITIATIVES 
AND THE SEARCH FOR PEACE 


An analysis of the principal policies underlying the relevant legal norms 
indicates that providing defensive military assistance to the Republic of 
Viet-Nam is a lawful policy alternative. That lawfulness means com- 
pliance with existing structures of international law and the United Na- 
tions. 

The conflict in Viet-Nam continues because of wide differences between 
the objectives of the participants and the willingness of the D.R.V. ag- 
gressively to pursue its aims by force. Until that willingness is changed 
or unless the United States abandons the Republic of Viet-Nam, the con- 
flict is likely to continue. In this context, proposals for a sweeping uni- 
lateral cease-fire by United States forces ‘‘to create conditions for 
negotiations’’ 6" are unrealistic. The evidence suggests that the D.R.V. 
objectives remain unchanged and seriously pursued. But the capacity 
of the situation for international expansion does indicate a strong interest 
of the United States and the world community in moderation in response. 
Limitation rather than expansion of the response against the territory of 
the D.R.V. would seem a surer and less hazardous path to eventual willing- 
ness of the D.R.V. to adopt more rational procedures for conflict resolution. 
Short of a major threat to the integrity of the D.R.V., it seems probable 
that, contrary to their public statements, they will not fight forever when 
it becomes evident that their objectives cannot be achieved by force. 
Their continued escalation of the attack against the R.V.N. suggests that 
they have not yet reached that conclusion. The point when they will is 
not in sight and may require increases in defensive forces within the 
R.V.N. But a threat to the political and territorial integrity of the D.R.V. 
should be avoided.’ Such a threat seems certain to contribute to continua- 
tion and international expansion of the conflict. Unlimited expansion to 
the D.R.V. or other bizarre proposals may become more popular if the 
conflict drags on. Such solutions are likely to be the surest path to a much 
longer and more serious conflict. Although perhaps the most unpopular 
course, the response both North and South should continue to be a measured 
defensive response to D.R.V.-Viet-Cong initiatives. 

This unhappy prognosis underscores the tremendous importance of the 
search for a negotiated settlement. The search for peace in Viet-Nam must 
be pursued as aggressively politically as it is pressed on the battlefield. 
The strong United States efforts to obtain a peaceful solution to the con- 
flict should be continued and intensified. It may be useful in this regard 
to continue to underscore United States willingness to achieve a peaceful 
solution by periodie scaledowns or bombing pauses, the continuation of 
which is announced to be conditioned on some reciprocal reduction of 
hostilities. Initiation and support of proposals for strengthening I.C.C. 
effectiveness should be stressed. Any responsibility for failure to adopt 
such proposals should be assessed and publicized. The search for peace 


"68 See Standard, note 9 above, at 634. 
64 See, generally, New York Times, Aug. 23, 1966, p. 1, col. 1 (city ed.). 
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might also be aided by greater emphasis on clarification of long-run 
United States goals in Viet-Nam. Such emphasis on goal Clarification 
might be coupled with comprehensive alternative sclutions waich would 
be acceptable to the United States and the R.V.N. If specific compromise 
solutions are placed before the international community by che United 
States end the R.V.N., world opinion might contribute to greatar pressure 
on Hanoi to negotiate a settlement. Such clarification should not mean 
abandonment of United States willingness to hold unconditional negotia- 
tions, which should be continually sought and stressed. Such Clarification 
would mean offering as additional bases for negotiation specife long-run. 
solutions to the Viet-Nam conflict which would be satisfactory to the United 
States and the R.V.N. without prejudice to future negotiation on alternative 
plans. Such alternatives should preserve the basic integrity of the R.V.N. 
as an entity whose peoples are entitled to self-determination. Consistent 
with that goal, such alternatives should also provide opportun:ty for ele- 
ments cpposed to the government of the R.V.N. to express tkeir prefer- 
ences democratically rather than militarily. Much of the uneasiness 
among members of the world community about United States policies in 
Viet-Nam is caused by their concern in the ambiguous Viet-Nam context 
with wether the United States actions are conducive to genuine self- 
determination of the people cf the R.V.N. That the United Statas is acting 
in the interest of self-determination could be clarified by proposing 
specific plans for meaningfully supervised elections allowing pérticipation 
of all factions within the R.V.N. Such plans might be concitioned on 
cessation of hostilities. They would affirm that the principal goal of the 
United States in Viet-Nam, as in the rest of the world, must be human 
dignity and meaningful self-determination. 

There is nothing conerete nor uniquely creative about these suggestions. 
Their purpose is simply to indicate that there may be value in the United 
States proposing positive plans for solution to the Viet-Nam conflict in 
addition to maintaining its position in favor of unconditional n=gotiations. 
Should Hanoi continue to refuse publicly offered reciprocal reduction of 
hostilitizs or reject publicly proposed compromise solutions, the world must 
not mistake which side refuses to adopt rational procedures Zor conflict 
resolution. These and other political initiatives are an important tech- 
nique for discouraging D.R.V. aggression in Viet-Nam and should con- 
tinue to be pressed. The political initiatives endorsed here may or may 
not be practical, but the important point is that political initiat-ves should 
play a major rôle in the United States response. Such initiatives have a 
substantial capacity for increasing the pressure on Hanoi to sek a non- 
military solution. If the present D.R.V. determination to achieve its ob- 
jectives by the use of force continues, such measures are unlikely to achieve 
a short-term settlement of the Viet-Nam conflict. But they nay aid in 
clarifying the United States position in Viet-Nam and increase the pressure 
on Hanoi to limit its aggression and seek a rational solution. As such, 
they may hasten the day when the use of force will yield to mare rational 
processes. 
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After two decades of hate and antagonism following the war, Japan 
and the Republic of Korea (hereinafter referred to as the ROK) took a 
step towards amicable relations, with the signing of the normalization 
treaty and related documents on June 22, 1965, in Tokyo.* The suspicion 
existed among Koreans, however, that normal relations would again bring 
the ROK under Japan’s economic and political domination. On the other 
hand, the opposition party in Japan found it unfeasible at that point 
for Japan to select from the divided nation of Korea the ROK as its 
friend. Overcoming opposition within both their parliaments, the Gov- 
ernments of Japan and the ROK each succeeded in securing the majority 
necessary to ratify these documents. The instruments of ratification were 
exchanged in Seoul on December 18, 1965. 


I. HISTORICAL BACKGROUND 


The advance into Korea was one of the leading foreign policies adopted 
by Japan after she opened her door to foreign countries in the third 
quarter of the nineteenth century. Both the Sino-Japanese War (1894— 
95) and the Russo-Japanese War (1904-05) were fought by Japan in 
order to establish her power and authority in Korea. During the Russo- 
Japanese War, the interference of the Government of Japan in Korea 
was strengthened by some agreements which Korea, under political 
pressures, was compelled to accept. Korea had become obliged to adopt 
the advice of the Government of Japan with regard to improvements in 
administration and to consult with the Government of Japan before con- 
eluding treaties and conventions with foreign Powers and dealing with 
other important diplomatic affairs.2 When it became clear to all that 


1 Only the Treaty on Basic Relations has an authentic text in English, 4 Int. Legal 
Materials 924 (1965). Other important agreements for ratification of both parties are 
Agreement on the Settlement of Problem concerning Property and Claims and on the 
Economic Co-operation, Agreement on the Art Objects and Cultural Co-operation, Agree- 
ment on the Legal Status and the Treatment of the Nationals of the Republie of Korea 
Residing in Japan, and Agreement on Fisheries. In addition to these agreements, twenty 
other documents were signed on the same date. The English translation of the agree- 
ments appears at 4 Int. Legal Materials 1128 (1965), and 5 ibid. 111 (1966). The 
English text of all the relevant documents, prepared by the Ministry of Foreign Affairs 
of Japan, is published in The Japanese Annual of International Law, Vol. 10 (1966). 

2 Protocol Concluded between Japan and Corea on Feb. 23, 1904, Art. I, 1 A.J.LL. 
Supp. 217 (1907); Agreement between Japan and Korea, signed Aug. 22, 1904, Art. 
III, ibid., at 218. 
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Japan would win the war, some countries acknowledged the paramount 
interests Japan claimed in Korea. In the Taft-Katsura Agr2ement of 
July 27, 1905, Secretary Taft of the United States remarked to the effect 
that, in his personal opinion, the establishment by Japanese troops of a 
suzerainty over Korea was the logical result of that war and would di- 
rectly ecntribute to permanent peace in the Hast. Great Britain recog- 
nized, in her agreement of August 12, 1905, with Japan, the right of Japan 
to take such measures of guidance, control and protection in Korea as 
Japan might deem necessary to safeguard and advance her paramount 
political, military, and economic interests in Korea.* In accordance with 
the Peace Treaty of Portsmouth of September 5, 1905, which terminated 
hostilities between Japan and Russia, ‘‘[t]he Imperial Government of 
Russia, recognizing that Japan has predominant political, military, and 
economic interests in Korea, agrees not to interfere or place obstacles in 
the way of any measure of direction, protection, and supervision which the 
Imperial Government of Japan may deem necessary to adopt in Korea.’ 
A few months later, the Government of Japan assumed charge of the ex- 
ternal relations and affairs of Korea.* The domestic affairs of Korea 
were then placed under the guidance of the Resident General appointed 
by the Government of Japan.” . 

A final step towards the domination of Korea took the form of the 
annexation of Korea to Japan, which occurred on August 29, 1910. The 
Treaty Annexing Korea to Japan 8 provided as follows: 


Article I. His Majesty the Emperor of Korea makes complete 
and permanent cession to his Majesty the Emperor of Japan of all 
rights of sovereignty over the whole of Korea. 

Article IJ. His Majesty the Emperor of Japan accepts the cession 
mentioned in the preceding article and consents to the complete an- 
nexation of Korea to the Empire of Japan. 


For the next thirty-five years Korea lived under the domination of Japan 
as the latter’s colony. 

During the Second World War, the independence of Korea, in the event: 
Japan should surrender, was advocated frequently by the leaders of the 
Allied Powers. President Roosevelt, Generalissimo Chiang Kai-shek and 
Prime Minister Churchill agreed in the Cairo Declaration of November 
27, 1943, which referred to the postwar status. of Japan, that the three 


8 Ministry of Foreign Affairs (ed.), Nihon Gaiko Nenpyo narabini Shuyobunsho 
(Chronicle of Diplomacy and Diplomatic Documents of Japan) 1840-1945, Vol. I,. 
p. 239. 

4 Agreement between the United Kingdom and Japan, signed at London, Aug. 12, 
1905, Art. TIT. 1 AJ.LL. Supp. 15, 16 (1907). 

5 The Peace of Portsmouth, Sept. 5, 1905, Art. IL. Ibid. at 17, 18. 

6 Agreement between Japan and Corea signed Nov. 17, 1905, by which Japan. As- 
sumed Cherge of Foreign Relations of Corea. Ibid. at 221. 

7 Agreement between Japan and Corea, signed at Seoul, July 24, 1907, relating to 
the Internal Administration of Corea. Ibid. at 397. 

84 AJIL. Supp. 282 (1910). This treaty was signed on Aug. 22, 1910, and 
brought into foree on Aug. 29, 1910. 
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Powers, mindful of the enslavement of the people of Korea, were deter- 
mined that in due course Korea should become free and mdependent.® 
This goal was confirmed also in the Potsdam Declaration of July 26, 
1945 1° : 

The Soviet invasion of Manchuria and Korea on August 9, 1945, and 
Japan’s notification on the following day of its readiness to accept the 
Potsdam Declaration caused the United States to fear the possibility that 
the Union of Soviet Socialist Republics would oceupy all of Korea. The 
Supreme Commander for the Allied Powers (MacArthur) issued on order on 
September 2, 1945, to the Government of Japan to the effect that Japanese 
troops in Korea south and north of the 38th parallel line were to sur- 
render to U. S. forces and Soviet forces, respectively. U. S. troops 
entered South Korea on September 8, 1945, by which date Soviet troops had 
already occupied North Korea. The resultant division of the nation into 
two Koreas gave birth to subsequent conflicts of international concern, 
although the partition of Korea in 1945 was at the time regarded only as 
a temporary expedient. 

The Korean problem after the war was discussed among the United 
Kingdom, the United States and the Union of Soviet Socialist Republics.? 
However, because of the difference of views especially between the United 
States and the Union of Soviet Socialist Republics, the United States 
decided in 1947 to refer the problem of Korean independence to the 
United Nations General Assembly.” The United Nations General As- 
sembly passed a resolution on November 14, 1947, providing that a.United 
Nations Temporary Commission on Korea should be established to observe 
the election of the national assembly and to assist in the establishment 
of the National Government of Korea.* In the face of the refusal 
of the Communist bloc to co-operate with the Commission, the United 
Nations Interim Committee decided on February 26, 1948, that a general 
election be held in the area accessible to the United Nations Temporary 
Commission on Korea.%* Thus, the Government of the ROK under the 
presidency of Syngman Rhee was inaugurated on August 15, 1948, in the 
area south of the 38th parallel line. In almost immediate response to this, an 


ə The Cairo Conference, Nov. 22-26, 1943. Statement Issued Following the Con- 
ference of President Roosevelt, Generalissimo Chiang Kai-shex and Prime Minister 
Churchill. 6 Documents on American Foreign Relations 282, 233 (1943-44); 38 
A.J.LL. Supp. 8, 9 (1944). l 

1013 Dept. of State Bulletin 137 (1945). 

11 Japanese Government, Documents concerning the Allied Occupation and Control of 
Japan, Vol. 1: Basic Documents, p. 33. 

12 The foreign ministers of the three Powers at the Moscow Conference in December, 
1945, agreed to establish a joint commission of U. S. and U.S.S.R, representatives to 
assist in the formation of a provisional Korean Government. See Report of the Meeting 
of the Ministers of Foreign Affairs of the Union of Soviet Socialist Republies, the 
United States of America and the United Kingdom, at Moscow, Dee. 27, 1945, 20 
U.N. Treaty Series at 259, 284. 

- 18 Documents on International Affairs 1947-1948, pp. 680-696. 

14 U.N. General Assembly Res. 112 (II), Nov.. i4, 1947. 

15 Yearbook of the United Nations 1947-48, pp. 282-284. 
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election for the Supreme Council of Peoples, held on August 25, 1948, in 
the northern part of Korea, established the Government of the Korean 
People’s Democratic Republic. The Union of Soviet Socialist Republics 
recognized the latter on October 12, 1948, and some other countzies of the 
Communist bloe followed this action.” 

However, the United Nations General Assembly adopted the following 
resolution on December 12, 1948: 


The General Assembly, 


* * * 


Declares that there has been established a lawful government (the 
Government of the Republic of Korea) having effective centrol and 
jurisdiction over that part of Korea where the Temporar” Commis- 
sion was able to observe and consult and in which the greai majority 

- of the people of all Korea reside; that this Government is based on 
elections which were a valid expression of the free will of the electorate 
of that part of Korea and which were observed by the Temporary 


Commission; and that this is the only such Government in Korea; 
17 


The United States recognized the ROK on January 1, 1949, ard twenty- 
two other states also accorded recognition to the ROK during taat year.¥ 
The United Nations Commission on Korea, which, as noted above, was estab- 
lished by the United Nations General Assembly resolution to lend its good 
offices in bringing about, inter alia, the unification of Korea, failed to work 
in the face of strong objections from the Communist bloc. It was not even 
able to establish relations with the authorities of North Korea.2® On June 
25, 1950, the army of the Korean People’s Democratic Republie invaded 
the ROK. The ‘‘Korean affair’’ continued for three years, merked with 
brutal battles between the Korean People’s Army and the Chinese People’s 
Army on one side and the army organized under the United Nations 
authority on the other. This ‘‘affair’’ was terminated on July 27, 1953, 
by an agreement on a military armistice in Korea, whereby a military 
demarcation line, slightly different from the 38th parallel line, vas drawn 
between North Korea and South Korea.”° 

Because of the prolonged occupation of Japan by the Allied Forces for 
a period of almost seven years, relations between Japan and Korea pre- 
sented complicated questions which could not be solved by trad=tional law 
on the restoration of peaceful relations. The fact was that tte Govern- 
ment of Japan had already been deprived of authority over Korea in 
1945 with the surrender of Japanese forces to the U. S. and U.S.S.R. 
forces. Furthermore, Korea was excluded from the governmental and 


16 Survey of International Affairs 1947-1948, p. 323. 

17 U.N. General Assembly Res. 195 (IIT), Dee. 12, 1948. 

1820 Dept. of State Bulletin 59 (1949). 

19 Yearbook of the United Nations 1948-49, pp. 290-291. 

20 Agreement between the Commander-in-Chief, United Nations Command. on the one 
-hand, and the Supreme Commander of the Korean People’s Army and the Commander 
of the Chinese People’s Volunteers, on the other hand, concerning a Military Armistice 
in Korea. 47 A.J.LL. Supp. 186 (1953). 
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administrative jurisdiction of the Government of Japan by a memorandum 
of the Supreme Commander for the Allied Powers on January 29, 1946.71 
However, the separation of Korea from Japan was for the first time 
explicitly provided for in the Peace Treaty with Japan in 1951, some 
years after the ROK and the Korean People’s Democratic Republic had 
respectively declared their independence in 1948. Article 2 (a) of the 
Peace Treaty 7* provided: 


Japan, recognizing the independence of Korea, renounces all right, 
title and claim to Korea, including the islands of Quelpart, Port 
Hamilton and Dagelet. 


It is not to be inferred from this provision of the treaty that the Govern- 
ment of Japan had chosen the ROK as the legitimate government of Korea. 
The Government of Japan, however, made it clear on several occasions that 
it had recognized the ROK on April 28, 1952, when the Peace Treaty 
was brought into force.” In fact, the Mission of the ROK, which had 
been accredited to the Supreme Commander for the Alhed Powers since 
April, 1949, was tentatively recognized, by a note verbale of April 28, 1952, 
as having the status of a governmental agency entitled to the same privi- 
leges as are normally accorded to a consular agency.** 

Several months before the Peace Treaty became effective, the Supreme 
Commander for the Allied Powers advised the Government of Japan 
to hold a conference with the ROK regarding the nationality of the Korean 
residents in Japan. The preliminary talks thus held from October 20, 
1951, were the first contacts between the Government of Japan and the 
ROK. The talks, which actually covered not only the nationality but 
also the status of the Korean residents in Japan, were suspended in late 
1951 without the attainment of any mutual agreement. The first over-all 
talks commenced on February 15, 1952. Negotiations between the two 
countries continued with repeated suspensions up to 1965—a period of 
more than thirteen years. The fifth over-all talks, beginning in October, 
1960, with the new regime in Korea, which had gained power by ousting 
the Rhee Government, were again called off with the overthrow of that 
new regime by a military coup d’état. The sixth over-all talks were com- 
menced in October, 1961, with the government led by General Chung Hee 
Park, which strongly wished to bring about the normalization of relations 


21SCAP Memorandum on Governmental and Administrative Separation of Certain 
Outlying Areas from Japan, Jan. 29, 1946. Japanese Government, Documents con- 
cerning the Allied Occupation and Control of Japan, Vol. 2: Political, Military and 
Cultural, p. 24. 

22136 U.N. Treaty Series 45; 46 A.J.L.L. Supp. 71, 72 (1952). 

23 E.g., Statement of the Prime Minister in House of Councillors, 50th Sess., Plenary 
Meetings, No. 8 (Nov. 19, 1965), p. 13; Statement of the Minister for Foreign 
Affairs, House of Councillors, 50th Sess., Plenary Meetings, No. 5 (Oct. 16, 1965), 
p. 12; House of Representatives, 50th Sess., Special Committee on Korean Problems, 
No. 8 (Nov. 1, 1965), p. 5. 

24 See House of Representatives, 50th Bess., Special Committee on Korean Problems, 
No. 8 (Nov. 1, 1965), p. 8 | 
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with Japan. Although these talks were suspended in April, 1964, because 
of strong opposition of college students in Seoul against this mormaliza- 
tion, the seventh round of over-all talks, which finally bore fruit, was 
begun in December, 1964.25 


Il. Treaty on Basic RELATIONS 


With the exception of the exchange of some views in 1952, basie relations 
between Japan and the ROK were not substantially discussed between the 
representatives of the two governments until late in 1964. The Treaty 
on Basie Relations, which consists of six substantive articles, wes entered 
into in order to clarify the basie features of relations betwee the two 
countries. 

It is provided in Article 1 that ‘‘diplomatic and consular relations shall 
be established between the High Contracting Parties.” The establishment 
of diplomatic and consular relations did not mean recognition de novo 
of the ROK, since Japan had already granted recognition to the ROK 
in 1952. 

Under Article 2, ‘‘ {i]t is confirmed that all treaties or agreements con- 
cluded between the Empire of Japan and the Empire of Korea on or before 
August 22, 1910 are already null and void.’’ On the date referred to 
herein, the Treaty Annexing Korea to Japan was concluded. During the 
course of negotiations the Korean representatives maintained that the 
aforementioned treaties or agreements should be considered never to have 
been brought into force and as null and void from the beginning and that 
this idea should be expressly provided for in the treaty. Such a view 
was not acceptable to the Japanese representatives, who were not opposed, 
however, to the concept that the treaties or agreements were 10 longer 
valid.2* The provision of the treaty as it stands is the subject oł opposite 
interpretations by the states concerned. The Korean Governm2nt main- 
tained that it concluded from this provision that these treaties or azreements 
had been invalid from the beginning.” On the other hand, the opposite 
interpretation has been repeatedly espoused by high-ranking cficials of 
the Government of Japan. The Minister for Foreign Affairs strassed that 
the Treaty Annexing Korea to Japan became invalid when the ROK 
declared its independence on August 15, 1948.3 The official bulletin of 


25 The history of the over-all talks between Japan and the ROK is described in 
various governmental publications of Japan. 

26 Ministry of Foreign Affairs, On the Agreements between Japan anc the ROK 
(in Japanese), November, 1965, p. 3. 

27 Ministry of Foreign Affairs of the ROK, On the Agreements between the ROK 
and Japan (in Korean). A summary in Japanese of this document is printed in 
Sekaishuho (World Events Weekly), Vol. 46, Nos. 16, 17, 18 and 20. 

28 E.g., House of Representatives, 48th Sess., Standing Committee on Fore.gn Affairs, 
No. 7 (March 19, 1965), p. 6; House of Councilors, 50th Sess., Plenary Meetings, No. 
8 (Nov. 19, 1965), pp. 8 and 19. However, the Director of the Treaties Bureau stated 
that the only treaty which lost its effect on the independence of the ROK was the 
Treaty Annexing Korea to Japan. House of Representatives, 50th Sess., Special Com- 
mittee on Korean Problems, No. 10 (Nov. 5, 1965), p. 2. In the Japanese view, all 
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the Government of Japan stated that the Japanese view was attested by the 
said provision of the Treaty on Basie Relations.® The Government of 
the ROK did not seem to dispute that the legal ects performed by the Gov- 
ernment of Japan during the period of the Japanese domination of Korea 
were to be deemed valid. In this sense, the situation is different from 
the annexation of Austria by Germany in 1938. There, the German act 
was declared null and void by the Governments of the United Kingdom, 
the United States and the Union of Soviet Socialist Republics in their 
Moscow Declaration of 1943, as well as by the Government of France in 
her declaration of the same year. The only justification of the Korean 
view may be found in the statement by the Prime Minister of the ROK 
that, while the facts of the past could not be ignored, they should not be 
acknowledged in the light of the self-respect and the honor of the Korean 
people.** | 
Article 3 of the treaty is also interpreted by the two governments in 
different ways. It reads that ‘‘/i]t is confirmed that the Government 
of the ROK is the only lawful Government in Korea as specified in Reso- 
lution 195 (III) of the United Nations General Assembly.” The Korean 
representatives insisted that a provision be included which would confirm 
that the ROK was the only lawful government with jurisdiction over the 
entire Korean Peninsula. The Japanese representatives were of the view 
that, the resolution being indicative of the character of the ROK, it would 
be proper to confirm that the ROK was the only lawful government in 
Korea solely in the sense indicated in the resolution.*? Certain am- 
biguities result from the fact that the treaty does not contain in proto- 
type the provision of the United Nations General Assembly resolution, 
which is referred to above. The ROK held the view that Japan, by con- 
cluding this treaty, had recognized the dominion of the ROK over the whole 
area of the Korean Peninsula as provided for in the Constitution of the 
ROK,” and that Japan would be completely prevented from establishing 
any legal relation whatsoever with North Korea without first abandoning 





agreements concluded prior to the annexation in 1910 became invalid either when the 
conditions provided therein were accomplished prior to 1910 or when the Treaty 
Annexing Korea came into force in 1910. E.g., Statement of the Minister for Foreign 
Affairs, House of Councillors, 50th Sess., Plenary Meetings, No. 5 (Oct. 16, 1965), p. 12, 

29 Ministry of Foreign Affairs, On the Agreements between Japan and the ROK 
(in Japanese), November, 1965, p. 4. 

30 Tripartite Conference in Moscow, Declaration on Austria, Oct. 30, 1943. 38 
A.J.I.L. Supp. 8, 7 (1944). 

31 Statement of the Prime Minister of the ROK in the Parliament of the ROK on 
Aug. 8, 1965. A summary in Japanese of important statements by Korean officials 
at their Parliamentary session is printed in Chuo-Koron, 1965, No. 12. 

32 Ministry of Foreign Affairs, On the Agreements between Japan and the ROK 
(in Japanese), November, 1965, p. 4. 

83 Ministry of Foreign Affairs of the ROK, On the Agreements between the ROK 
and Japan, referred to in note 27 above. See, in addition, the statements by Vice 
Minister of Foreign Affairs of the ROK in the Parliament of the ROK on Aug. 
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this treaty.2* On the other hand, the Minister for Foreign Affairs of 
Japan stated that the signing of this treaty did not mean that Japan 
had recognized what the Constitution of the ROK provided -n respect 
of the territorial extent of its jurisdiction.” He further explained that, 
whatever the ROK maintained, the treaty itself verified that the jurisdiction 
of the ROK did not extend beyond the armistice line.” The Government 
of Japan, while never doubting the legitimacy of the ROK, does not close 
its eyes to the existence of another authority in the northern part of the 
Korean Peninsula.” The Prime Minister of Japan stated that the treaty 
was not intended to deal with the area to which the jurisdiction of the 
ROK did not actually extend, and that the problem concerning the north- 
ern part of Korea remained unsettled. With respect to the statement 
of the Minister of Foreign Affairs of the ROK, the Minister far Foreign 
Affairs of Japan averred that Article 3 of the treaty should not be in- 
terpreted so as to cut off future relations between Japan and North 
Korea.*® This statement, however, does not necessarily mean that the 
Government of Japan will actually take steps towards recognizing the Gov- 
ernment in North Korea. On the contrary, the Prime Minister and the 
Minister for Foreign Affairs of Japan have reiterated that their country 
would not recognize another authority of this divided state.° As indicated 
in the Prime Minister’s letter of November 12, 1965, to the House of Repre- 
sentatives stating that the problem concerning North Korea wll be dis- 
posed of on a realistic basis,* it appears that the Government of Japan 
will seek economic trade and personal exchange with North Korea to a 
limited extent. 

A provision which has caused suspicion and apprehension among the 
people of Japan is Article 4, which states that both countries ‘‘will be 
guided ky the principles of the Charter of the United Nations in their 
mutual relations”? and ‘‘ will co-operate in conformity with the principles 
of the Charter of the United Nations in promoting their mutual welfare 


34 Statement of the Minister of Foreign Affairs of the ROK in the Parliament of the 
ROK on Aug. 8, 1965. 

35 House of Councillors, 50th Sess., Plenary Meetings, No. 8 (Nov. 19, 1965), p. 14; 
House of Representatives, 50th Sess., Special Committee on Korean Problems, No. 3 
(Oct. 26, 1965), p. 4. 

36 House of Representatives, 50th Sess., Plenary Meetings, No. 4 (Oct. 15, 1965), 
p. 13; House of Councillors, 50th Sess., Plenary Meetings, No. 8 (Nov. 19, 2965), p. 8. 

37 E.g., Statement of the Prime Minister, House of Councillors, 50th Sess., Special 
Committee on Korean Problems, No. 5 (Oct. 28, 1965), pp. 10-11. 

38 E.g., House of Representatives, 48th Sess., Standing Committee on Fore.gn Affairs, 
No. 9 (March 26, 1965), p. 6. See statement of the Minister for Foreign Aftairs, House 
of Representatives, 50th Sess., Plenary Meetings, No. 5 (Oct. 16, 1965), >. 19. 

39 House of Representatives, 50th Sess., Special Committee on Korean Problems, 
No. § (Oct. 28, 1965), pp. 11-12. 

40 E.g., Statements of the Prime Minister, House of Councillors, 50th Sezs., Plenary 
Meetings, No. 8 (Nov. 19, 1965), p. 22; House of Representatives, 50th Sess., Special 
Committee on Korean Problems, No. 6 (Oct. 29, 1965), pp. 2, 16, 18. 

41 This letter is published at House of Representatives, 50th Sess., Plenarz Meetings, 
No. 13 (Deze. 1, 1965), p. 3. 
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and common interests.” The Prime Minister of the ROK has expressed 
the view that, should North Korea invade the ROK, Japan would offer 
co-operation within the framework of the United Nations forces.4? The 
Japanese people have been assured, on the other hand, that the Government 
of Japan has never negotiated with the ROK on military co-operation and 
that the treaty would never lead Japan into a military alliance with the 
ROK.** In the letter referred to above, the Prime Minister writes that 
Article 4 provides only as a matter of course the adherence of Japan to 
fundamental principles of international relations, or, in other words, 
that Japan would act in conformity with the principles enumerated in 
Article 2 of the United Nations Charter.** 

Both countries agree under Articles 5 and 6 to enter into negotiations 
at the earliest practicable date for the conclusion of commercial treaties 
or agreements and an agreement relating to civil air transport. 


IIL. SETTLEMENT oF CLAIMS AND ECONOMIC CO-OPERATION 


One of the most important items on the agenda of the over-all talks 
between the two countries was how to settle the claims which each side 
maintained against the other. 

Property owned by Japanese nationals in Korea prior to the surrender of 
Japan was disposed of in the following manner. In the United States Initial 
Post-Surrender Policy for Japan of September 22, 1945, it was stated that 


[e]xisting Japanese external assets and existing Japanese assets lo- 
cated In territories detached from Japan under the terms of sur- 
render .. . shall be revealed to the occupying authorities and held 
for disposition according to the decision of the Allied authorities.“ 


On December 6, 1945, the U. S. Army forces in Korea issued a directive, 
by which title to property owned or controlled on or after August 9, 1945, 
by the Government of Japan or by any of its nationals or juristic persons 
was deemed vested in the U. S. Military Government in Korea as of Septem- 
ber 25, and all such property was deemed owned by the said government.*® 
After the ROK declared its independence in August, 1948, the U. S. 
Army transferred to the ROK the property designated under the conven- 
tion of September 11, 1948, between the ROK and the United States.*’ 


42 Statement of the Prime Minister of the ROK of Aug. 10, 1965, in the Parliament 
of the ROK. 

43 E.g., Statements of the Prime Minister of Japan, House of Representatives, . 
50th Sess., Plenary Meetings, No. 3 (Oct. 18, 1965), p. 2; No. 5 (Oct. 16, 1965), p. 21; 
House of Councillors, 50th Sess., Plenary Meetings, No. 5 (Oct. 16, 1965), p. 6. 

44 See note 41 above. 

45 Japanese Government, Documents concerning the Allied Oecupation and Control 
of Japan, Vol. 1: Basic Documents, pp. 91, 107. 

48 Military Governor of Korea, Ordinance No. 33: Vesting Title to Japanese Property 
within Korea. See Yamashita, ‘‘Title Claim to Japanese Property in Korea,’’ 2 
The Japanese Annual of International Law 38, 39 (1958). 

47 Initial Financial and Property Settlement between the Government of the United 
States of America and the Government of Korea, Seoul, Sept. 11, 1948. See Yama- 
shita, op. cit. note 46 above, at 40. 
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The Peace Treaty with Japan, on the other hand, provides in Article 
4 (b) that 


Japan recognizes the validity of dispositions of property of Japan 
and Japanese nationals made by or pursuant to directives of the 
United States Military Government in any of the areas referred 
to in Articles 2 and 3.8 


A question remains as to whether or not Japan’s recognition of the 
disposition of the property of Japan and its nationals in Korea by the 
U. S. Army, should be considered to be a renunciation of claims to the 
property left in Korea. At the early stage of the talks with the ROK, 
the Government of Japan contended that the U. S. Army’s directive could 
not have constituted confiscation but was only a measure of control ex- 
ercised over enemy property, and that, consequently, the Japanese assets 
in question continued to belong to their former owners. On the other 
hand, the ROK insisted that Japan had renounced her claims to property 
in Korea by signing the Peace Treaty, and that such claims should not 
be subject to negotiations between the two countries.*® On December 31, 
1957, a communiqué was issued as the result of an exchange of views 
between the Minister for Foreign Affairs of Japan and the representatives 
of the ROK to the effect that the Government of Japan would withdraw 
its claim to property in Korea along the guidelines indicated in the U. S. 
statement of the same date. The statement read, inter alia: 


In a note to the Ambassador of Korea of April 29, 1952, the De- 
partment of State interpreted Article 4 of the Treaty of Peace with 
Japan as follows: 


‘The United States is of the opinion that by virtue of Article 4 (b) 
of the Treaty of Peace with Japan and the relevant directives and 
acts of the United States Military Government in Korea all right, 
title and interest of Japan and of Japanese nationals in property 
within the jurisdiction of the Republic of Korea have been divested. 
Accordingly, in the opinion of the United States, valid claim to 
such assets or to an interest therein cannot be asserted by Japan. 
The disposition of such assets, which Japan has recognized as valid 
in Article 4 (b) of the Treaty, is relevant, however, in the opinion 
of the United States, in the consideration of the arrangements con- 
templated by Article 4 (a) of the Treaty.” 


48136 U.N. Treaty Series 45; 46 A.J.I.L. Supp. 73 (1952). Korea is one of the 
areas referred to in Art. 2 of the Peace Treaty. 

49 See Yamashita, op. cit. note 46 above. 

608 The Japanese Annual of International Law 146 (1964). Art. 4 (a) of the 
Peace Treaty provides as follows: 

‘*Subject to the provisions of paragraph (b) of this Article, the disposition of 
property of Japan and of its nationals in the areas referred to in Article 2, and 
their claims, including debts, against the authorities presently administering such 
areas and the residents (including juridical persons) thereof, and the disposition in 
Japan of property of such authorities and residents, and of claims, including debts, 
of such authorities and residents against Japan and its nationals, shall be the subject 
of special arrangements between Japan and such authorities... .’’ 
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The United States Government remains of the opinion expressed 
above. . . . It was the intention of the vesting decree and the transfer 
agreement to put the Korean authorities in full control of the prop- 
erties, and while from the juridical point of view it is recognized that 
a distinction is possible between vesting title and the question of 
compensation, claims by Japan to compensation are regarded by the 
United States Government in the circumstance as incompatible with 
the language, rationale and intent of the vesting decree, the transfer 
agreement, and Article 4 (b) of the Peace Treaty. 


The position taken by the Government of Japan gave rise to some 
debates in the Diet, especially on the legal nature of the measures taken 
by the U. S. Military Government against private property in Korea. 
The Minister for Foreign Affairs and other governmental authorities took 
the view that, in accordance with Article 4 (b) of the Peace Treaty, 
Japan had recognized the validity of disposition of private property of 
Japan and Japanese nationals made by or pursuant to the directives of 
the U. S. Military Government, regardless of whether these dispositions 
might be in contradiction to the rules of general international law or 
not." The Minister for Foreign Affairs indicated on a number of oc- 
easions that this recognition of the validity of such disposition, which might 
go beyond the bounds of the rules of general international law, found 
precedent in the case of Article 14 (a) of the Peace Treaty with Japan 
of 1951, which provided for the right of the Allied Powers to dispose of 
all private property of Japanese nationals left abroad and found within 
their jurisdiction.** 

The only remaining question concerning the claims which had been 
placed on the agenda of the over-all talks, was related to the claim to 
which the ROK contended it was entitled. At the first over-all talks, 


51 E.g., House of Representatives, 40th Sess., Standing Committee on Foreign Affairs, 
No. 9 (March 7, 1962), p. 14. 

52 E.g., House of Representatives, 38th Sess., Standirg Committee on Budgets, No. 
10 (Feb. 2, 1961), p, 12. Art. 14 (a) of the Peace Treaty provides, inter alia, as 
follows: 

‘12. (I) Subject to the provisions of sub-paragraph {II} below, each of the Allied 
Powers shall have the right to seize, retain, liquidate or otherwise dispose of all 
property, rights and interests of 


‘*(a) Japan and Japanese nationals, 
tt (b) persons acting for or on behalf of Japan or Japanese nationals, and 
*(¢) entities owned or controlled by Japan or Japanese nationals, 


which on the first coming into force of the present Treaty were subject to its juris- 
diction. ... 

‘t (IV) The right to seize, retain, liquidate or otherwise dispose of property as 
provided in sub-paragraph (I) above shall be exercised in accordance with the laws of 
the Allied Power concerned, and the owner shall have only such eee as may be 
given him by those laws.’’ 

Cf. the judicial decision of the Tokyo District Court on Feb, 25, 1963 (9 The 
Japanese Annual of International Law 162 (1965)), and the judicial decision of the 
Tokyo High Court on Jan. 30, 1965. 


46 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 61 


the Korean representatives showed to the Japanese represenatives the 
outline of the claim, which was reported to include, inter alia, she bullion 
transferred to Japan during the period 1909-1945, savings deposited at 
post offces in Korea (which were under the control of the Ministry of 
Postal Service and Telecommunications of Japan) as of August 9, 1945, 
the savings drawn by Japanese nationals from any bank in Korea and 
the monies transferred or remitted from Korea to Japan since that date, 
the property in Japan possessed by any juristic person which hed its main 
office in Korea as of that date, the debts claimed by Koreans against the 
Government of Japan or Japanese nationals in terms of negotieble instru- 
ments, 2urrencies, unpaid salaries of drafted Korean workers. ete., and 
the property of the Tokyo Office of the Government-General of Korea. The 
date of August 9, 1945, is the cne referred to in the directive of December 
6, 1945, of the U. S. Army forces in Korea concerning the diszosition of 
property of Japan and Japanese nationals as mentioned above. The 
Prime Minister of the ROK stated that the ROK was not claiming war 
reparations but that her claims were based on solid legal grounds." Japan 
had held the position that she would be prepared to compensate the claims 
of the ROK, insofar as they were based upon justifiable legal grounds. In 
fact, however, the Government of Japan found no legal basis for Korean 
claims beyond something in the vicinity of $20,000,000, while the ROK 
was reported to calculate the amount of her claims at about $8)0,000,000. 

The Government of Japan determined in 1962 that, because of the 
different calculations of the Korean claims by both governments, this 
problem could be settled only through highly political negotiations. 
Towards the end of 1962 an understanding was reached in principle be- 
tween the Japanese Minister for Foreign Affairs and the Korzan repre- 
sentatives on the solution of this question. Although this understanding 
was not made public, it can be assumed, from what the Mcnister for 
Foreign Affairs of Japan stated in the Diet, that Japan promised to offer 
over a sen-year period products and services equivalent to $£00,000,000 
in grants and an additional $200,000,000 in eredits.* 

The Agreement on the Settlement of Problem concerning Prcperty and 
Claims and on the Economic Co-operation was drawn up along the lines 
of the understanding previously reached, and signed on June 22, 1965. 
It is covenanted under this Agreement that Japan should supply the 
ROK within a period of ten years with the products of Japan and the 
services of Japanese people equivalent to $300,000,000 in grants, end extend 
to the ROK within a period of ten years long-term and low-interest credits 
up to $200,000,000, which the Government of the ROK might request and 
which would be used for the procurement by the ROK of the produets of 
Japan and the services of the Japanese people necessary in implementing 
the Korean projects. Such supply and credits are expected t> subserve 


53 Press conference of the Prime Minister of the ROK on Oct. 24, 1961. 


54 House of Representatives, 43rd Sess., Standing Committee on Budgets, No. 2 (Jan. 
29, 1963), p. 16. 
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the economic development of the ROK.® Although the Government of 
the ROK seemed to be of the view that the sum of $800,000,000 to be 
offered in grants actually constituted reparations,®°® the Government of 
Japan did not regard it as such." 

Both governments confirm that problems concerning their property, 
rights and interests and those of their nationals, and concerning claims 
between them and between their nationals have been settled completely 
and finally." Generally, no contention shall be made with respect to the 
measures on property, rights and interests of either party and its na- 
tionals which are within the jurisdiction of the other party on the date 
of the signing of this agreement, or with respect to any claims of either 
party and its nationals against the other party and its nationals arising 
from the causes which occurred on or before the said date." Ii is also agreed 
that any dispute between the two countries concerning the interpretation 
and implementation of this agreement shall be settled primarily through 
diplomatic channels, and that any dispute not thus settled shall be referred 
for decision to an ad hoc arbitration board composed of three arbitrators, 
one to be appointed by the government of each party, and the third 
arbitrator to be agreed upon by the two arbitrators so chosen or to be 
appointed by the government of a third country agreed upon by the two 
arbitrators. The representatives of both governments also expressed 
the hope that ordinary private credits on a commercial basis exceeding 
$300,000,000 would be extended by the nationals of Japan to the Govern- 
ment or nationals of the ROK through appropriate contracts.** 

It should also be noted that the Government of Japan still maintains 
that problems of claims between Japan and North Korea remain un- 
settled notwithstanding the normalization treaty and this agreement.* 


LV. RETURN OF Certain Art OBJECTS AND CULTURAL CO-OPERATION 


An Agreement on Art Objects and Cultural Co-operation was also 
signed on the same date. This agreement differs from other ordinary 
conventions on cultural co-operation in that it provides that the Govern- 
ment of Japan shall transfer within six months to the Government of the 


55 Art. 1, par. 1. See First Protocol; Exehange of Notes concerning the Details 
for the Implementation of the First Protocol; Exchange of Notes concerning the Imple- 
mentation of the Provisions of Article I, Paragraph 1 (b) of the Agreement; and 
Exchange of Notes concerning the Joint Committee provided for in Article I, Para- 
graph 2 of the Agreement. 

58 Statement of the Minister of Economie Planning of the ROK in the Parliament 
of the ROK on Aug. 5, 1965, 

57 Statement of the Minister for Foreign Affairs of Japan, House of Representatives, 
50th Sess., Special Committee on Korean Problems, No. 4 (Oct. 27, 1965), p. 6. 

58 Art. 2, par. 1. See Art. 4(a) of the Peace Treaty. See also Agreed Minutes 
regarding the Agreement (I), par. 2 (g). 

59 Art. 2, par. 3. 60 Art. 3. 

81 Exchange of Notes concerning the Extension of Private Commercial Credits. 

62 E.g., Statement of the Minister for Finance, House of Representatives, 48th Sess., 
Standing Committee on Foreign Affairs, No. 10 (March 27, 1965), p. 22. 
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ROK the art objects listed in the annex attached to the agreement.® 
These objects, 176 items of ceramic ware, archaeological relies end stone- 
made art objects; 163 items of books; and 20 articles related to postal 
service and telecommunications, had been brought from Korea before and 
during Japan’s domination of the country. According to the agreed 
minutes, the Japanese representative stated the position of the Government 
of Japan that voluntary donation to the Koreans by Japanese nationals 
of their art objects originating in Korea would be commendable, as it 
would contribute to the promotion of cultural co-operation between the two 
countries. The agreement provides, in addition, that both governments 
will provide every possible facility in order that opportunities for studying 
art objects owned by art museums, museums, libraries, and other insti- 
tutions of science and culture in their respective countries might be ac- 
corded to the nationals of the other country.™ 


V. LEGAL Stratus oF Korean RESIDENTS IN JAPAN 


There is no question that the Cairo Declaration and the Potsdam 
Declaration intended that all Koreans residing in Korea would no longer 
be under the jurisdiction of the Japanese authorities. The nationality of 
Koreans remaining in Japan after the war, however, was a controversial 
question. Korean residents in Japan numbered about 2 million at the 
end of the war. Encouraged to seek repatriation, more than 1,300,000 
returned to Korea by the end of March, 1946. Thereafter ths number 
of repatriations declined rapidly because of economic disorders in Korea 
and the division of the two Koreas. 

On April 19, 1952, nine days before the Peace Treaty came into force, 
the Director of the Civil Affairs Bureau in the Ministry of Justice issued 
a notice to officials concerned which confirmed in effect that all Koreans, 
including those residing in Japan, were to lose their Japanese nationality 
as a matter of course.*? However, Korean residents, who had thus lost 


63 Art. 2. 64 Art. 3. 

65 The Cairo Declaration, note 9 above: ‘‘The aforesaid three great powers, mindful of 
the enslavement of the people of Korea, are determined that in due course Korea shall 
become free and independent.’? The Potsdam Declaration, note 10, above: ‘‘8. The 
terms of the Cairo Declaration shall be carried out and Japanese sovereignty shall Be 
limited to the islands of Honshu, Hokkaido, Kyushu, Shikoku and such minor islands 
as we determine.’’ l 

66 At the end of 1938, Korean residents in Japan numbered 800,000. A number of 
Koreans were brought to Japan thereafter, mainly as laborers. 

87 Director of the Civil Affairs Bureau, Circular Notice concerning Nationality and 
Family Registration Pursuant to the Coming into Force of the Treaty of Feace (Civil 
Affairs A, No. 4388), April 19, 1952. See Tameike, ‘‘ Nationality of Formosans and 
Koreans,’’ 2 The Japanese Annual of International Law 55, 57 (1958). The view 
of the administrative branch as reflected in the cireular notice above was endorsed by 
the Supreme Court in its decision of April 5, 1961. See 8 Ths Japanese Annual of 
International Law 118 and 153 (1964). The Director of the Immigration Bureau 
indicated that Korean residents in Japan were deemed to hold double nationality be- 
tween Aug. 15, 1948 (the date of independence of the ROK), and April 28, 1952 
(effective date of the Peace Treaty with Japan). House of Representatives, 50th Sess., 
Special Committee on Korean Problems, No. 10 (Nov. 5, 1965), p. 3. 
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their Japanese nationality irrespective of their wishes, were allowed to 
continue to reside in Japan. It was provided in Law No. 126 of 1952, en- 
acted on the date the Peace Treaty went into effect, that Koreans residing 
in Japan since prior to September 2, 1945, and continuously up to that date 
were entitled to remain in Japan, without qualidcation of their residency 
status, irrespective of the provisions of the Immigration Control Order, 
until such time as their status and the period of their stay might be de- 
termined by some future law. 

Under the Agreement on the Legal Status and the Treatment of the 
Nationals of the ROK Residing in Japan, concluded on June 22, 1965, the 
Government of Japan grants permission for permanent residence in Japan 
to any national of the ROK who has either resided in Japan prior to 
August 15, 1945, and has continuously resided there up to the time of his 
application, or was born between August 16, 1945, and five years after 
the date of this agreement as a lineal descendant of a person mentioned 
above, and has resided continuously in Japan thereafter up to the time of 
his application. The Government of Japan also grants permission to 
acquire permanent residence in Japan to any national of the ROK who 
is born in Japan aftér five years from the date of the agreement as a son 
or daughter of a person granted permission for permanent residence in 
Japan in accordance with the provisions as stated above, if application for 
such permission on behalf of such son or daughter is made within sixty 
days from the date of birth." If requested by the ROK, the Government 
of Japan agrees to hold a consultation within 25 years of the date of the 
entry into force of this agreement, with respect to the residence in Japan 
of ROK nationals born in Japan as lineal descendants of the persons 
who are granted permission for permanent residence in Japan under this 
agreement; and, in such consultation, the spirit and objectives which 
underline the agreement are to be respected. 

Any national of the ROK who is granted permission for permanent 
residence in Japan under this agreement shall not be deported from 
Japan, unless he is sentenced in Japan to imprisonment or to a heavier 
punishment for crimes Involving insurrection or foreign aggression or 
for crimes affecting foreign relations; or is sentenced to imprisonment 
or to a heavier punishment for criminal acts committed against the head 
of a foreign state, a diplomatic envoy or his premises, thereby prejudicing 
important interests of Japan in its foreign relations; or is sentenced to 
penal servitude or imprisonment for life or for not less than three years 
for violating, with intent to make profit, the Japanese laws and regula- 
lations concerning control of narcotics; or has been sentenced not less than 
three times for violating the above laws and regulations; or is sentenced 
to penal servitude or to imprisonment for at least seven years for violating 
Japanese laws and regulations.”° 

Any national of the ROK who is granted permission for permanent 
residence in Japan under the agreement is assured by the Government 


68 Art. 1. See Agreed Minutes regarding the Agreement. 89 Art, 2. 
70 Art. 3. See Agreed Minutes regarding the Agreement. 
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of Japan that he will be given due consideration in matters concerning 
education, livelihood protecticn and national health insurane2 in Japan 
as well as in matters concerning removal of personal property and the 
remission of funds to the ROK in the event of return to the ROK ac- 
companied by renunciation of all intention to reside permanently in 
Japan.™ It is clear, on the other hand, that such a naticnal of the 
ROK is, as a rule, subject to the Japanese laws and regulations applicable 
equally to all aliens with regard to all matters, including entry into and 
departure from Japan and residence in Japan.* The Minister for Justice 
announced on June 22, 1965, that, although those nationals af the ROK 
who had resided in Japan since before the end of the war buz had made 
a trip to the ROK were not legally entitled to. the treatment prescribed 
in this agreement, he would assure them certain favorable ecnsideration 
in view of their past long residence in Japan; and he would grant them 
special permission to remain in Japan or, on application, accord them, 
so far as possible, permanent residence status as provided for in the Im- 
migration Control Order.: 

Since this agreement is applicable only to nationals of the ROK, the 
question remains whether all Korean residents deprived of Japanese na- 
tionality are entitled to the rights and interests provided for in this 
agreement. On May 2, 1947, the Alien Registration Law went into effect, 
under which Korean residents were required to fill in the nationality 
column as ‘‘Chosen’’ (this was the traditional Japanese name for the 
entire area of Korea). However, in accordance with the memoranda of 
the Supreme Commander for the Allied Powers of January and February, 
1950, issued on the basis of a request by the ROK’s Mission, the Govern- 
ment of Japan gave instructions that those applying for regis-ration who 
held identification cards issued by the ROK’s Mission should fill in this 
nationality column as ‘‘ROK.’’™* The Government of Japan, how- 
ever, held the view that either ‘‘Chosen’’ or “ROK” was ncthing more 
than a geographical concept. That this view was maintamed up to 
1965 seems borne out by the statement by the Director of the Immigration 
Bureau to the effect that the Government of Japan was ready to alter 
the nationality column in order to permit ‘‘Chosen’’ to be used in place 
of ‘‘ROK.’’™> These flexible attitudes of the Government of Japan 
seem to have been modified on October 26, 1965, when the Government 


72 Art. 4. See tbid. 72 Art. 5. 

72a Under the Immigration Control Order, Art. 22, the Minister for Juszice may give 
permission for permanent residence only in a ease when he deems that the applicant 
alien’s behavior is good, that the alien has property or ability enough to make an inde- 
pendent livelihood, and that the alien’s permanent residence will be in aczord with the 
interests of Japan. 

73 Imperial Ordinance No. 207 of 1947, which was made effective by Law No. 125 
of 1952. 

T4 Statement of the Minister for Justice on Feb. 23, 1950; Ministry of Justice, 
Civil Affairs A, No. 617, March 6, 1950. 

75 House of Councillors, 48th Sess., Standing Committee on Judicial A-fairs, No. 10 
(March 18, 1965), p. 7. A similar view was stated by the Prime Minister, House 
of Representatives, 50th Sess., Plenary Meetings, No. 7 (Oct. 21, 1965), 2. 6. 
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publicized its policy that those who had registered as ROK. would be re- 
garded at that stage as nationals of the ROK.7* The number of Korean 
residents who entered ‘‘ROK’’ in the nationality column was about 280,000, 
of the approximate total of 580,000 as of January, 1965.77 

Korean residents in Japan who do not wish to be considered nationals 
of the ROK are also guaranteed continued enjoyment of the same treat- 
ment as they have been entitled to under Law No. 126 of 1952 as stated 
above.”® However, the Director of the Treaties Bureau stated that such 
Korean residents were regarded as possessing no nationality and were not 
entitled to diplomatie protection, since the Government of Japan did not 
recognize any government or state in Korea other than the ROK.” 


VI. FISHERIES AGREEMENT AND ABOLITION OF THE RHEE LINE 


Some works have been published on the Rhee Line, which was arbi- 
trarily drawn around the Korean Peninsula by President Syngman Rhee 
of the ROK on January 18, 1952.°° Within this line of demarcation, 
which extended for about 200 miles at certain points, the Government 
of the ROK intended to hold and exercise national sovereignty over the 
seas in order to reserve, protect, conserve and utilize the resources of all 
kinds that might be found on, in or under the seas, particularly placing 
fishing under government supervision. On Deeember 12, 1954, a Law for 
the Conservation of Fishery Resources was enacted, which required any 
person desiring to engage in fishing in what was called ‘‘jurisdictional 
waters of the conservation of fishery resources’’ to obtain permission from 
the Government of the ROK, and provided for punishment of any person 
who violated this law. The Government of the ROK claimed this zone 
obviously to oust Japanese fishing.** Between 1952 and 1964 a total of 
232 Japanese trawlers were seized within the area, and 2,784 Japanese 
fishermen were herded into a detention camp to serve terms ranging from 
a few months to more than one year for their intrusion into the area 
delimited by the Rhee Line.®* It has been consistently maintained by the 
Government of Japan that the Rhee Line had no justification under inter- 


te The uniform view of the government disclosed on October 26, 1965. See State- 
ments of the Prime Minister, the Minister for Justice and the Director General of the 
Cabinet Legislative Bureau, House of Representatives, 50th Sess., Special Committee 
on Korean Problems, No. 4 (Oct. 27, 1965), pp. 19-25. 

7 The exact figure of Korean residents in Japan at the end of January, 1965: 
tí Chosen’? ’—349,407; ROK-—-230,072. See Statement of the Minister for Justice, 
House of Representatives, 50th Sess., Special Committee on Korean Problems, No. 7 
(Oct. 30, 1965), p. 6. . l 

78 Statement of the Minister for Justice, House of Representatives, 50th Sess., 
Special Committee on Korean Problems, No. 10 (Nov. 5, 1965), p. 6. See also State- 
ment of the Minister for Justice at a press conference on June 22, 1965. 

79 House of Representatives, 48th Sess., Standing Committee on Foreign Affairs, 
No. 7 (March 19, 1965), p. 14. 

80 See Oda, International Control of Sea Resources 25 (Leyden, 1963), and the 
works referred to therein. 81 Ibid. at 27. 

82 326 Japanese trawlers were seized and 3,904 Japanese fishermen detained by the 
authorities of the ROK during the period beginning in 1948, 
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national law; and the Government of Japan reserved all rights to repara- 
tion for suffering and other damages stemming from the Korean claim 
and the seizure of Japanese trawlers. Fisheries disputes have always been 
a bone of contention at the over-all talks between the two countries. 

The Agreement on Fisheries concluded by the two countries in 1965 
mentions neither the Rhee Line nor the reparation claims arising from 
the establishment of this zone. Instead, a joint regulation zone is to be 
established off the Korean coast, where the provisional regulation measures 
described in the Annex are to be implemented with respect to dragnet 
fishing and seine fishing and to mackerel-angling fishing by vessels of over 
60 tons, until such time as conservation measures necessary to maintain 
maximum sustained productivity of fishery resources are implemented on 
the basis of sufficient scientific surveys. The enforcement, including the 
halting and boarding of vessels, and the jurisdiction in this joint regula- 
tion zone are exercised only by the party whose flag the vessel flies." 
Outside the joint regulation zone, joint resources survey zones are to be 
established, the extent of which and the nature of the survey to be con- 
ducted within which are to be determined after consultation between both 
countries on the basis of recommendations to be made by the Japan-ROK 
Joint Fisheries Commission.® | 

It is important to note that both countries mutually recognize that 
each party has the right to establish a fishery zone of twelve miles within 
which it will have exclusive jurisdiction with respect to fisheries. In case 
either party uses a straight baseline in establishing its fishery zone, the 
baseline must be determined upon consultation with the other party.*® 
As a matter of fact, the straight baseline is determined at four points of 
the Korean Peninsula.” In addition, the ROK fishery zone is extended 
beyond the originally agreed twelve-mile limit in the area around Cheju 
Island.** Both parties agree not to raise against each other any objections 


83 Arts. 2, 3 and the Annex, and the Agreed Minutes regarding the Agreement. 

84 Art, 4, 85 Art. 5. 

86 Art. 1, par. 1. l 

87 Exchange of Notes concerning the Straight Base Line for Fishing Zones of the 
ROK, June 22, 1965. Four straight baselines are the following: (1) closing line of 
the mouth of bay by a straight line connecting the tips of Changgigap and Talmangap; 
(2) closing line of the mouth of bay by a straight line connecting the tips of Hwaamehu 
and Pungwolgap; (3) straight lines connecting in order the respective southern. 
extremities of 1.5-Meter Am, Sangdo, Hongdo, Uyoam, Sangbekdo and Komundo; (4) 
straight lines connecting in order the respective western extremities of Soryongdo, 
the Sogangnyolpido, Oshongdo, Jikdo, Sangwangdungdo and Hoengdo (the Anma 
Islands). ; 

88 Exchange of Notes concerning the Fishery Zone of the ROK, June 22, 1965, 
The Notes read: ‘fAs a provisional measure, the waters enclosed by the lines delimiting 
the fishery zone to be established by the Republic of Korea and the following lines shall 
for the time being be treated as part of the fishery zone of the Republic of Korea. 
(1) Straight lines connecting in order the intersection of 33°48'15” North Latitude 
and 127°21’ East Longitude, the intersection of 33°47'30" North Latitude and 127° Hast 
Longitude and the point 12 nautical miles due east of Ude. (2) Straight line connecting 
the intersection of 33°56’25” North Latitude and 125°55'30"” East Longitude and the 
intersection of 33°24’20" North Latitude and 125°56’20” Hast Longitude.’ 
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to the exclusion by either party of the fishing vessels of the other party 
from fishing operations in the fishery zone.®® The Director of the Treaties 
Bureau of Japan made it clear, however, that hot pursuit could not be 
commenced from within the fishery zone.*° 

The Japan-ROK Joint Fisheries Commission, sees of two na- 
tional sections, is established in order to effectuate the purposes of this 
agreement. The Commission is to perform the following functions, among 
others: make recommendations on scientific survey to be conducted to 
study fishery resources in sea areas of common interest; recommend regu- 
lation measures to be taken within the joint regulation zone on the basis 
of the results of such survey and study; recommend the extent of the 
joint resource survey zones; consider, when necessary, matters concerning 
provisional fishery regulation measures and recommend measures to be 
taken on the basis of such deliberations; and consider and make recom- 
mendations with respect to the enactment of schedules of equivalent 
penalties for violations of the agreement.” 

Any dispute between the two parties concerning the interpretation and 
implementation of the agreement is to be settled primarily through diplo- 
matic channels. Any dispute which cannot be thus settled shall be 
referred for decision to an ad hoc arbitration board composed in the same 
way as in the case of disputes concerning property, rights and interests of 
both governments and their nationals, and claims between them and their 
nationals.®? 

The question of whether the Rhee Line still exists, notwithstanding 
the provisions of the Agreement on Fisheries, is answered in the negative 
by the Government of Japan. The Prime Minister and the Minister for 
Foreign Affairs have repeatedly stated that there could be no room for the 
continued existence of the Rhee Line and that the Line has been com- 
pletely abolished.°*? In answer to the question why the Agreement on 
Fisheries did not contain any explicit provision concerning the abolition of 
the Rhee Line, the Director General of the Cabinet Legislative Bureau ex- 
plained that, since the Rhee Line, which was in itself illegal under inter- 
national law, had never been recognized by Japan, there would be no 
reason explicitly to abolish it.” He stated that any provision in the 
municipal law of the ROK which was in conflict with the Agreement on 
Fisheries should be considered to have become invalid. The Minister for 
Foreign Affairs has declared that, even if the ROK did not amend its 


89 Art. 1, par. 2. 

90 House of Representatives, 50th Bess., Special Committee on Korean Problems, 
No. 6 (Oct. 29, 1965), p. 27; House of Councillors, 50th Sess., Special Committee on 
Korean Problems, No. 8 (Dec. 2, 1965), p. 45. 

91 Art, 7. 92 Art. 9. 

98 E.g, Statement of the Prime Minister, House of Councillors, 49th Sess., Plenary 
Meetings, No. 2 (Aug. 9, 1965), p. 12; Statement of the Minister for Foreign Affairs, 
House of Representatives, 50th Sess., Special Committea on Korean Problems, No. 3 
(Oct. 26, 1965), p. 5. ` 

24 House of Representatives, “49th Bess. . Standing Committee on Budgets, No. 2 
(Aug. 4, 1965), p. 24. 95 Ibid. at p. 25. 
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legislation, fishing by Japanese trawlers on the high seas should not be 
hindered by illegal interference from’ Korean authorities, since this inter- 
national fisheries agreement superseded relevant Korean legislation. 
The Korean view, on the other hand, was that the Rhee Line, now called 
the ‘‘peace line,” would continue to exist for purposes of national security 
and the preservation of continental shelf resources.” While maintaining 
a position of non-recognition of the Rhee Line, the Government of Japan 
nevertheless abandoned all claims for illegal seizures of Japanese trawlers 
within the Rhee Line which had occurred over a period of more than ten 
years. The Government of Japan is now preparing to award certain 
compensation payments to fishermen who suffered from the seizure of 
trawlers,®® 


Vil. JURISDICTION OVER THE TAKESHIMA ISLANDS 


Takeshima consists of two uninhabited islands of less-tkan 20,000 
square meters and is situated at 37°9’30"N. and 131°55’H. between Japan 
and the ROK. The title to Takeshima was disputed for the first time when 
the ROK drew the Rhee Line in such a way as to locate these islands 
within the Line. The Government of Japan lodged a strong protest with 
the ROK on January 28, 1952, claiming that Takeshima wes without 
question Japanese territory. Thirty-two notes have been transmitted to 
the ROK by the Government of Japan, either to protest the ects of the 
ROK or to support Japanese title to Takeshima, while twenty-four notes 
have been received from the ROK to bolster the opposite position. Hach 
government has attempted to justify its claims by stressing or-ginal title 
to the islands based on historical findings. On September 25, 1954, the 
Government of Japan proposed submission of this case to the Incernational 
Court of Justice; but this proposal was rejected by the ROK on October 
28, 1954.9 

In point of fact, the question of title to Takeshima had never been 
placed on the agenda of the over-all talks, although the problem had on 
occasion been discussed. In a 1962 statement before the Diet. the Min- 
ister for Foreign Affairs assured the Japanese people that relations with 
the ROK would not be normalized until the question of title to Takeshima 
had been resolved.*°° From the Korean point of view, on the other hand, 


| 96 House of Representatives, 50th Sess., Special Committee on Korean Problems, No. 
3 (Oct. 26, 1965), p. 5. 

97 Statement of the Minister of Foreign Affairs of the ROK on Aug. 5, 1965, in the 
Parliament of the ROK. 

98 Statement of the Prime Minister, House of Representatives, 50th Sess., Plenary 
Meetings, No. 4 (Oct. 15, 1965), p. 12; Statement of the Minister for Agriculture and 
Forestry, House of Representatives, 50th Sess., Special Committee on Korean Prob- 
lems, No. 4 (Oct. 27, 1965), p. 6. 

39 The dispute over the title to the Takeshima Islands is analyzed in saveral works 
published in Japanese. See, especially, Kawakami, Takeshima no Rekishi-Chirigakuteki 
Kenkyu [Historical and Geographical Studies on Takeshima] (Tokyo, 1966). 

100 House: of Representatives, 40th Sess., Standing Committee on Foreign Affairs, 
No. 27 (April 27, 1962), p. 6; House of Representatives, 41st Sess., Stending Com- 
mittee on Budgets, No. 2 (Aug. 21, 1962), p. 8. 
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there can be no dispute about the title to Takeshima, since Takeshima is 
allegedly within the territorial jurisdiction of the ROK.2% 

A wide gulf separates the approaches of the -two countries to this 
problem, even after the conclusion of the normalization treaty. The 
Government of Japan is of the view that the problem should be settled 
in accordance with the Notes exchanged on June 22, 1965, concerning the 
settlement of disputes, in which both governments agree to settle any 
disputes between the two countries primarily through diplomatic chan- 
nels and, when they fail to do so, to seek settlement by conciliation in 
accordance with procedures to be agreed upon between them; the ROK 
holds that these Notes are irrelevant to the Takeshima question. The 
Minister of Foreign Affairs of the ROK has stated that he and the Prime 
Minister of Japan had agreed that the Exchange of Notes would not 
apply to the problem of the title to Takeshima.*°? He also declared that 
the normalization treaty and other related agreements were signed only 
because and after the Japanese representatives had withdrawn their claim 
to title to Takeshima.*? A completely opposite stand, however, has been 
repeatedly taken by the Government of Japan. The Prime Minister of 
Japan has stated that he never agreed to recognize Korean title to Take- 
shima.°* He had no doubt that the problem concerning Takeshima was 
an issue to be solved in accordance with the Notes that had been ex- 
changed. The Japanese Minister for Foreign Affairs also maintained 
that the issues to be thus settled would undoubtedly include this problem.* 

At present, Takeshima is actually under the physical control of the 
ROK. There are reports that the ROK intends to establish its twelve- 
mile fishing zone even around the Takeshima Islands. The conciliation 
provided for in the Notes exchanged is to be conducted in accordance 
with procedures to be agreed upon between the two governments. In light 
of the ROK position regarding title to Takeshima, it is far from certain 
that the two governments will reach an agreement on steps to be taken to 
resolve this problem. Of apparently little effect have been assertions 
by the Minister for Foreign Affairs of Japan that, if the ROK did not 


101 Ministry of Foreign Affairs of the ROK, On the Agreements between the ROK 
and Japan, note 27 above. 

102 Statement of the Minister of Foreign Affairs of the ROK on Aug. 9, 1965, in the 
Parliament of the ROK. 

108 Statement of the Minister of Foreign Affairs of the ROK on Ang. 10, 1965, in 
the Parliament of the ROK. 

104 House of Representatives, 50th Sess., Plenary Meetings, No. 3 (Oct. 13, 1965), p. 1. 

105 House of Representatives, 50th Sess., Plenary Meetings, No. 4 (Oct. 15, 1965), 
P. 7; House of Councillors, 49th Bess., Standing Committee on Budgets, No. 2 (Aug. 
9, 1965), p. 12. l 

108 House of Representatives, 49th Sess., Standing Committee on Budgets, No. 2 
(Aug. 4, 1965), p. 19; House of Councillors, 49th Bess, Standing Committee on 
Budgets, No. 2 (Aug. 9, 1965), p. 11. 
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accept any of the measures offered by Japan, the former must be eon- 
sidered as being in violation of the Notes exchanged.’ 


VIII. CONCLUSIONS 


' It is certainly one step forward for these neighboring communities, 
which have been closely associated for many centuries in th2 past, to 
restore amicable relations. It is noted with regret, however, that, as 
described above, some provisions of the agreements concluded to normalize 
relations between Japan and the ROK are rather equivocal and permit 
contrary interpretations. By concluding the Treaty on Basie Relations 
and other related agreements, the Government of Japan has committed: 
itself to selecting the ROK from the divided state of Korea as the partner 
with which it would like to have the most friendly ties. The wisdom of 
this determination by the Government of Japan will be judged only by 
time. It is hoped only that this decision by the Government of Japan 
will neither lead to heightening of tension between North Korea and 
South Korea, which have long existed as a unified entity based upon 
common race, language and culture, nor make more difficult ths eventual 
unification of this divided state. 


107 As to the statement of the Minister for Foreign Affairs, see Hous: of Repre- 
sentatives, 50th Sess., Special Committees on Korean Problems, No. 4 (Oct. 27, 1965), 
p. 13; House of Councillors, 50th Sess., Special Committee on Korean Problems, No. 
5 (Nov. 26, 1965), p. 13. l 


THE MERGER OF THE INSTITUTIONS OF THE 
EUROPEAN COMMUNITIES 


By Gorpon L. WE 


Brussels, Belgium 


On April 8, 1965, the representatives of the six member states (Belgium, 
France, Federal Republie of Germany, Italy, Luxembourg and The Neth- 
erlands) of the European Communities signed the ‘‘Treaty Establishing 
a Single Council and a Single Commission of the European Communities.’’? 
The treaty’s principal object is to replace the executive bodies of the three 
Communities, 2.¢., the Commissions of the European Economic Community 
(E.E.C.) and the European Atomie Energy Community (Euratom) and 
the High Authority of the European Coal and Steel Community (E.C.S.C.) 
by a single European Commission. At the same time, the Councils of 
Ministers of these three Communities are to be merged into one Council. 
This Merger Treaty is intended to be the first step toward the ultimate 
merger of the E.C.8.C., instituted by the Treaty of Paris of April 18, 
1951, and the B.E.C. and EURATOM, instituted by the Rome Treaties of 
March 25, 1957.3 

The Merger Treaty is the result of several years of intermittent ne- 
gotiations which were complicated by the. problem of compensating 
Luxembourg for the loss of the seat of the High Authority which is to 
move to Brussels when the merger takes place. The question of the 
temporary capitals of the European Community was settled in an inter- 
governmental decision appended to the Merger Treaty. 

The new treaty deletes, modifies and adds articles in all three basic 
treaties. These changes occur in only two parts of each treaty: the 
sections relating to the institutions and the general and final provisions. 
Thus the powers and prerogatives of the institutions and the scope of the 
Communities remain unchanged. 

According to the treaty’s preamble, the member states consider that the 
Merger Treaty will contribute to ‘‘progress towards European unity,” 
since it will lead to the unification of the three Communities. During the 
negotiations on the new treaty, certain of the member states’ representatives 
stressed their interest in the enhanced political standing that unified institu- 
- tions would have, and others laid greater emphasis on the improved ad- 
ministrative’ efficiency that would result from merger. All realized that 
the later negotiations for a single Community. are going to be decisive 
in the development of European integration. | 


2 As published in 4 Int. Legal Materials 776 ff. (1965). . l l 
246 A.J.I.L. Supp. 107 (1952). 851 A.J.LL. 865, 955 (1957). . 
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INSTITUTIONAL MODIFICATIONS 


In general the Merger Treaty resolves differences between the Paris 
Treaty and the Rome Treaties in favor of the latter. All modifications with 
respect to the Couneils, for example, involve aligning the E.C.S.0. rules on 
those of the Rome Treaties. The term of office of the President of the 
Council will become six months instead of three* A committee of 
Permanent Representatives of member states is included, though no such 
Committee is provided by the Paris Treaty.” An unofficial Co-ordination 
Committee (COCOR) does, however, fulfill this function in the E.C.S.C. 
The E.E.C. and Euratom Treaties provide that abstention by a member 
attending or represented at a Council meeting is no bar to a unanimous 
decision, while the E.C.8.C. Treaty requires the votes of all members 
for unanimity. The E.E.C.-Euratom provision is adopted in the Merger 
Treaty for certain decisions under the H.C.8.C. Treaty.” On E.C.S.C. 
budgetary matters the special majority of the E.C.8.C, Council is changed 
to the weighted majority of the E.E.C.-Huratom Treaties.’ The E.C.S.C. 
majority consists of ‘‘an absolute majority of the representatives of 
member states including the vote of the representative of one of the states 
which produce at least one-sixth of the total value of coal and steel pro- 
duced in the Community.’’® Under the Merger Treaty these vetes will be 
weighted (Belgium 2, Germany 4, France 4, Italy 4, Luxembourg 1, Neth- 
erlands 2), and a decision will require at least 12 votes from at least four 
members. Finally, the Council is empowered to choose certain of the Com- 
munity’s Court of Justice officials by a unanimous vote as well as to approve 
the Court’s rules of procedure.*° It did not have these powers under the 
E.C.8.C. Treaty. Certain changes in the Council’s budgetary powers with 
respect to the Court will result from modifications of the E.C.8.C. budget 
procedure which is covered separately. 

As before, the Council of Ministers will not be peaaneitly in Session, 
but may meet several times a month with different ministers attending, 


4Cf. Art. 2, Treaty Establishing a Single Council and a Single Commission of the 
European Communities (hereafter referred to as Merger Treaty); Art. 27, Treaty 
Establishing the European Coal and Steel Community (hereafter referred to as 
E.C.8.0. Treaty); Art. 146, Treaty Establishing the European Economic Community 
. (hereafter referred to as E.E.C. Treaty); Art. 116, Treaty Establishing the European 
` Atomic Energy Community (hereafter referred to as Euratom Treaty). 
. 5 Art. 4, Merger Treaty. Note also Art. 133, Euratom Treaty, which provides, in 
addition te Permanent Representatives, for a qualified representative charged with 
ensuring permanent liaison to be accredited to the Commission by member states. 

6 Cf. Art. 28, E.C.S.C. Treaty; Art. 148, E.E.C. Treaty; Art. 118, EURATOM TREATY. 

7 Art. 8(2)(a), Merger Treaty, re proposals on direct election of Assembly (Art. 
21, E.C.8.C. Treaty), inereasing number of judges and advocates general of Court 
(Arts. 32, 32 bis), certain budgetary powers (Art. 78 (5) and (7)) and powers 
relating to Court statute. 

8 Art. 8(2) (b), Merger Treaty. ə Art. 28, E.C.S.C. Treaty. 


-7l 10 Art, 8(3)(b), (c), (d), Merger Treaty. 


"an Art. 8(3) (a), Merger Treaty. See pp. 60-62 below. 


1967] MERGER OF EUROPEAN COMMUNITIES INSTITUTIONS 59 


depending on the subject matter of the meeting.? Thus, the only insti- 
tutional change with respect to the Council will be the creation of a single 
Committee of Permanent Representatives in place of the existing Com- 
mittee for E.E.C.-Euratom affairs and: COCOR. Of course, matters re- 
_- lating to all three Communities will now be able to be treated in a single 
Council meeting; previously coal and steel matters were discussed sepa- 
rately from B.B.C. and Euratom questions. 

The single Commission will replace three permanent executive institutions 
and ultimately will have nine members, as does the High Authority and 
the E.E.C. Commission. The Eurarom Commission now has five members. 
As in the E.E.C.-Euratom Treaties, this number can be changed by a 
unanimous Council; in the Paris Treaty, the Council could only reduce 
the number. The Merger Treaty adds a provision absent from all three 
treaties: there must be at least one national of each member state on the 
Commission.14 Members of the Commission are required to use discretion. 
in accepting appointments after service on the Commission.2* The pro- 
vision relating to suspension of a Commission member by the Council 
prior to removal by the Court, which was included in the Rome Treaties, 
has been dropped.*® Finally, all Commission members are to be appointed 
by the member states for an identical and renewable four-year term, 
which constitutes a departure from the system governing the High Au- 
thority. High Authority members have had staggered six-year terms.?® 

Seeondly, Article 10 of the Paris Treaty provides for a system of co- 
optation. The member states named by common agreement eight of the 
original members of the High Authority and the ninth member was co- 
opted.. At the end of the High Authority’s six-year term, there was an 
election of all members in the same manner, except that only a five-sixths 
majority was required in the Council. Subsequently, new members were 
chosen alternately by the member states and by co-optation by the current 
members. In practice, this method assures one representative of the trade 
unions. Abolition of eo-optation will result in a set national distribution 
of Commission seats, as in the B.E.C., as opposed to the greater flexibility 


12 For example, in March, 1956, there were four E.E.C.-Euratom Council meetings, 
two principally of Foreign Ministers, two of Agriculture Ministers. There was one 
B.C.8.C. Special Council meeting composed principally of Ministers of Industry. 

13 Art. 10(1), Merger Treaty; cf. Art. 9, E.C.8.C. Treaty; Art. 157, E.B.C. Treaty; 
Art. 126, Euratom Treaty. 

14 Art. 10(1), Merger Treaty. In fact, there has always been full representation of ° 


the six nationalities on the High Authority and E.E.C. Commission, There has. beeù 


no Luxembourg member of the five-member Evratosat Commission. 

15 Art. 10(2), Merger Treaty. Cf. Art, 9, E.C.S.C. Treaty. The E.0.8 ©, Treaty 
forbids entry into the coal or steel industries ‘for a period of three years-after service 
on the High Authority. 

16 Art. 160, E.E.C. Treaty; and Art. 129, Euratom Treaty. 

17 Art. 11, Merger Treaty. 

18 Art. 10, E.C.S.C. Treaty. Note also one other minor change brought about by 
the Merger Treaty. Art. 12, Merger Treaty, provides that the Council may decide 
unanimously not to fill a vacancy on the Commission. Art. 12, H.C.S.C. Treaty, provides 
that no replacement is made when less than three months remains in the term. 
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of the High Authority, since member states have been unwilling to alter 
the original national composition of the E.E.C. and Euratom Commis- 
sions while the High Authority has not kept to a fixed national distri- 
bution? Under the H.C.8.C. Treaty any member state had the right of 
appeal to the Court if another member state vetoed two nominees in the 
case of partial renewal, and four in the case of complete renewal, of the 
High Authority; this appeal has been dropped in the Merger Treaty. 
This results in an untrammeled right of veto. In practice it probably 
could not be used because of the possibility of reciprocal action against 
the state exercising the veto. 

Another major change is in the number of Commission members. The 
three executive bodies now have a total of twenty-three members.’ In 
order to ease the adjustment, the Merger Treaty provides for a fourteen- 
member single Commission until a treaty creating a single Hurapean Com- 
munity enters into force, provided that this period shall not be more than 
three years. The Merger Treaty provides for automatic passage to the 
nine-member Commission by elimination of members with the least seniority 
or, in case of the same seniority, the younger, while ensuring the national 
balance which now exists in the E.E.C. Commission.” 


FINANCIAL PROVISIONS 


Among the three Community executives, the High Authority alone: is 
endowed with independent sources of revenues. Article 49 of the Paris 
Treaty empowers the High Authority to obtain funds from a levy on the 
production of coal and steel as well as from borrowings. The existence of 
revenues resulting from a levy led to a budgetary process m which all 
four main institutions** decide jointly on the budget. This decision- 
making process is quite different from that of the Rome Treazies, which 
provide for Council control over a budget entirely drawn from member 
states’ direct contributions. The Merger Treaty contains certain of the 
budget procedures of both the Paris and Rome Treaties. 

The High Authority “sets the levy annually on the various products 
as a function of their average value without the rate exceeding one per 
cent.” Above this, it must have the consent of two-thirds of the Coun- 
cil.2? The administrative expenses of the High Authority, togather with 


‘1° The H.E.C. Commission has had: 2 Germans, 2 French, 2 Italians, 1 Belgian, 1 
Duteh, 1 Luxembourger without change. The High Authority has had: 2 Germans, 
2 French,.1 Italian, 1-2 Belgians, 1 Dutch, 1-2 Luxembourgers. From the outset the 
High Authority adopted the principle of- co-opting a trade union representative. In 
this way labor could participate in decisions directly affecting the industry in which 
they were employed. 

20 Arts. 32, 33, Merger Treaty. See footnote 19. 

21 See p. 61 below. 

22 Arts, 49, 50, E.C.S.C. Treaty. The various products are coal, steel in several 
forms, scrap, special steels. Currently the High Authority has set the levy rate at 
0.25 per cent, 104 Journal Officiel des Communautés Européennes 1801 (1965). 
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re-adaptation 7* and technical research expenditures, determine the budget 
needs of the E.C.S8.C. and hence the levy rate. Under the Merger Treaty 
the levy rate will be set so as to result in an income of $18 million per 
year.” The Council will be able to decide by the special majority of the 
Paris Treaty to increase this ceiling. The Council will also decide unani- 
mously what part of the levy income will be used for the Commission’s 
administrative expenses in addition to direct contributions under the 
E.E.C. and Evratom Treaties, and what part will be used for other 
purposes mentioned above. 

The Merger Treaty includes a new text of Article 78 of the Paris Treaty 
which is to replace the existing version. The new article is based on 
Articles 202-209 of the E.E.C. Treaty dealing with approval of the budget 
and control of expenses. Currently each institution operating under the 
E.C.8.C. Treaty draws up a draft budget which is submitted to a Com- 
mittee of Presidents composed of the Presidents of the Court, the High 
Authority, the Assembly (the parliamentary consultative organ) and the 
Council. The estimates are grouped together and adopted by the Com- 
mittee of Presidents. The High Authority is thereby authorized to collect 
the necessary levies and to distribute the proceeds to the various insti- 
tutions. A Commissioner of Accounts is sppomed to audit the accounts 
= the institutions.*® 

- Under the Merger Treaty, the E.E.C. budget procedure will be nia 
to all three Communities. This procedure provides for the Commission 
to submit the preliminary draft budgets of all institutions to the Council, 
which will draw up the draft budget by a qualified majority vote. The 
Council will adopt the final budget by a qualified majority vote after 
consulting the Assembly. An audit committee is to verify the accounts 
of the institutions. Again, under the Merger Treaty there will also be a 
comptroller of accounts for the part of the E.C.S.C, budget relating to its 
loan operations, but not its administrative budget.”® 

The modification of the E.C.8.C. budget procedure is probably the most 
important change made by the Merger Treaty. The E.C.S.C. Treaty is the 
only one of the three which speaks of supranationalism, and the E.C.S.C.’s 
independent revenues, coupled with budgetary authority vested in the 
Committee of Presidents, a body somewhat indepéndent of the member 
states, has been considered .an attribute of this supranationalism. . The 
levy will, of course, remain, although the power of decision over the total 
amount of resources needed and hence over the rate-setting has been placed 
in the hands of the Council. The Council, it should be remembered, ‘is 
composed of representatives of member states. The Committee of Presi- 
dents, in contrast, is composed of three representatives of independent 
Community institutions and only one representative of the Council. ‘It 
was considered impossible to extend this system to the two newer Com:, 


23 According to Art. 56, E.C.8.C, Treaty, re-adaptation means retraining, moving 
and unemployment payments for workers losing their jobs because, of plant moderni-. 
zation. 24 Art. 20, Merger Treaty. l 

26 Art. 78, E.C.S.C. Treaty. 26 Art. 21, Merger Treaty. 
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munities, since their budgets are larger and are drawn from member 
states’ direct contributions. Thus the member states claim the right 
to control the funds they contribute. The only way now proposed for 
increasing supranational control is by a sharing of the budget powers 
between the Council and the Assembly in connection with the financing 
regulation for the E.B.C.’s common agricultural policy.” This proposal, 
made by the E.E.C. Commission in March, 1965, is not now scheduled to be 
discussed by the Council before 1969. 


OTHER INSTITUTIONAL PROVISIONS 


Under the Paris Treaty the Assembly can censure the High Authority 
only on the occasion of its annual report, if a majority finds the report 
unsatisfactory. On the other hand, under the Rome Treaties, the Assembly 
is authorized to censure the H.E.C. and Euratom Commissions at any time 
if a two-thirds majority is not satisfied with the way they have fulfilled 
their obligations under the treaty; in case of censure the members of the 
Commissions must resign their offices as a group. The Merger Treaty 
adopts the E.E.C.-Euratom pattern and thus expands the power of the 
Assembly over the activities of the single Commission when it will exercise 
the powers previously held by the High Authority.” 

The Council is to decide, according to the qualified majority voting 
procedures of the Rome Treaties, the following matters covered in the 
Merger Treaty: adopting its rules of procedure, setting salaries and allow- 
ances of the members of the Commission and Court, submitting an appli- 
cation to the Court to remove a Commission member, establishing person- 
nel regulations, and adopting the budget.” In general, this does not 
represent a change from the existing treaties,.®° 


ENTRY INTO FORGE 


Article 32 of the Merger Treaty provides that the treaty will come into 
force on the first day of the month following the deposit of the instru- 
ment of ratification by the last signatory state to make such deposit with 
the Italian Government. Ratification procedures have been completed in 

27? Bee European Economie Community, Official Spokesman of the Commission, Com- 
mission Proposes Independent Revenues for E.E.C., Strengthening European Parliament 
and New Rules for Financing Farm Policy, Information Memo P/29(65), April, 1965. 

28 Art. 27 (2), Merger Treaty. Cf. Art. 24(2), E.C.S.C. Treaty; Art. 144, E.E.C. 
Treaty, Art. 114, Euratom Treaty. Also concerning the Assembly, the Merger Treaty 
(Art. 27(1)) provides that its annual meeting will be held the second Tuesday in 
March. 28 Art. 29, Merger Treaty. 

80 One change results from the fact that in certain cases (¢.g., setting salaries and 
allowances of the members of the High Authority and the Court) the E.C.8.C. Council 
could act by a simple majority (four-sixths), including one state which produces more 
than one-sixth of the coal and steel of the Community by value. This could result in 
a decision being taken by a vote of nine to eight according to B.E.C. rules. The 
majority now required will be 12 out of 17 votes. 
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all of the member states. ** There was a considerable delay in ratification 
due to the Community crisis resulting from the French boycott of the Coun- 
cil of Ministers from July, 1965, through January, 1966. Governments 
whose parliaments have completed approval procedures have refrained from 
depositing the instruments. At the Luxembourg meeting of January 28-29, 
1966, which ended the crisis, the member states agreed to try to deposit 
ratification instruments before the end of June, 1966 (on the condition, of 
course, that parliamentary approval would be obtained in time), if an agree- 
ment had been reached on the membership of the new Commission and its 
President and Vice Presidents. The Merger Treaty will come into effect 
automatically once ratifications are deposited. Since the terms of the cur- 
rent Commission and High Authority members will end when the Merger 
Treaty comes into effect, the member states have sought to avoid a period 
in which there would be no Commission which could result from an inability 
to agree on members of the single Commission after the treaty was in force. 
For this reason, the Luxembourg agreement provides that members of the 
single Commission must be chosen before ratifications of the treaty are de- 
posited. In some cases, Ministers of Foreign Affairs have pledged to their 
parliaments not to deposit the instruments of ratification without first ob- 
taining parliamentary approval of the new Commission. According to press 
reports, member governments have not been able to agree on the President 
of the single Commission and have thus refrained from depositing instru- 
ments of ratification. 

Appended to the Merger Treaty is a Protocol on the ee and 
Immunities of the European Communities, which is modeled on the 
E.E.C. Protocol. The President of the High Authority has the right to 
issue a laissez-passer to members of the High Authority and higher civil 
servants; this power will now be reserved to the Council.” The provisions 
for the Community tax on salaries of its civil servants, previously ap- 
plicable only to the E.E.C. and Euratom, will be extended to the High 
Authority under the Protocol.* Diplomatic immunities for missions of 
non-member states accredited to the Communities, included in the protocols 
appended to the Rome Treaties but absent from the Paris Treaty Protocol, 
will also be extended to the H.C.8.C.%4 


TASKS OF THE SINGLE COMMISSION 


In an annex to the Merger Treaty, the Commission is given a mandate 
to ‘‘rationalize’’ its services within one year. This means that unnecessary 


31 The first chamber of the Netherlands States-General gave its approval in November, 
1966, the last parliamentary body to do so in the Community. 

32 As announced to the press by Luxembourg Prime Minister Pierre Werner, Jan. 
80, 1966. 83 Art. 32, Merger Treaty. 

84 Art. 6, Protocol on the Privileges and Immunities of the Community, appended 
to the E.C.S.C. Treaty. 

85 Arts. 18, 14, Protocol on the Privileges and Immunities of the Tiup Com- 
munities, appended to Merger Treaty. 86 Ibid., Art. 52. 
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overlapping of functions is to be eliminated. Hach member of the existing 
executive bodies is assigned a particular sector of responsibility (e.g. 
agriculture, external relations), and undoubtedly the single Commission 
will continue this organizational pattern. There will probably be approxi- 
mately the same number of general directorates (there is one for each 
sector cf responsibility) as there are members of the Commission.*” 

The single Commission will have to take into account a decision of the 
member states on the location of certain institutions appended to the 
Merger Treaty. This decision was prompted by the need to compensate 
Luxembourg for the removal of the High Authority to Brussels. These 
two cities and Strasbourg will continue to be the provisional seats of 
the Community. Brussels will be the seat of the single Council and Com- 
mission, and the Assembly will continue to meet in Strasbourg. Luxem- 
bourg will be the seat of the Court, the Assembly’s seeretariat, the 
European Investment Bank, the financial services of the H.C.S.C., the 
Publications Office, the Statistical Office, Hygiene and Industrial Safety 
services, and certain technical directorates of Euratom. The Council of 
Ministers will meet in Luxembourg in April, June and October. 

The most important task of the single Commission will be the preparation 
of the merger of the three treaties themselves. This will involve the 
drawing up of a draft treaty harmonizing the often disparate provisions 
of the three treaties. For example, the E.C.8.C. Treaty covers coal pro- 
duction, the Euratom Treaty relates to nuclear power as an energy source, 
and the E.E.C. Treaty applies to petroleum and natural gas. The single 
Commission will have to prepare the outlines of a Community energy policy 
which is to result in the establishment of a unified approach and set of 
priorities for these competitive energy sources. Progress in this sector 
has been delayed because of the division of responsibility among the three 
Communities.** 

The provisions of the E.C.8.C. Treaty relating to cartels and concentra- 
tions are in some ways stricter than the comparable provisions of the 
H.E.C. Treaty. In any case, the provisions differ considerably as do the 
measures available for enforcement. The single Commission would be 
required to develop a more coherent approach to rules governing com- 
petition. 


87 Art. 16, Merger Treaty, provides that ‘‘the Commission shall adopt rules of pro- 
cedure tc ensure that both it and its administrative services operate in accordance 
with’? the three basie treaties. 

The existing general directorates are: H.H.C.—nine, plus two services; Euratom— 
nine, plus one service and one agency; E.C.S.C.—seven. 

After eliminating overlapping functions, there would be approximately 18-21 general 
directorates which would probably be reduced in number by the single Commission. 
There are now three joint services: statistics, legal and information. 

- 38 See E.C.8.C. Representatives of Governments of Member States, Protocol of Agree- 
ment on Energy, April 21, 1964. 

89 Cf, Arts. 85, 86, E.E.C. Treaty and implementing regulations; and Arts. 65, 66, 

E.C.S.C. Treaty. 
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Other important sectors requiring harmonization by the single Com- 
mission will be external relations and social affairs.*° 

Though not the first modification of one of the treaties creating the 
three European Communities,“ the Merger Treaty is the most important 
constitutional development since the treaties were signed. It paves the 
way to a thorough revision of the three treaties which will provide the 
opportunity for a general review of the operations and objectives of the 
European Community and the establishment of a single Community. 
This review, implying a confrontation of differing national policies, prom- 
ises to constitute a turning point in the development of the legal order 
embodied in the European Communities. 


- 40See Parlement Européen, Rapport fait au nom de Ja commission social sur les 
aspects sociaux de la fusion des exécutifs des Communautés, Doc, 38 (May 10, 1965). 
41 Modifications to the E.C.S.C, Treaty resulted from: Convention Relating to Certain 
Institutions Common to the European Communities, appended to E.E.C. and Euratom 
Treaties, 51 AJ.LL. 1000 (1957); and E.C.8.C. Modifying Treaty of Oct. 27, 1965, and 
*‘minor revision’? in accordance with Art, 95, E.C.8S.C. Treaty. 
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The question of the legality of France’s nuclear test series, commenced 
on July 2, 1966, in French Polynesia, will probably stop short of any 
definitive third-party determination and be subjected only to general com- 
munity appraisal. Yet even at the level of scholarly or diplomatie argu- 
mentation it is important to inquire into the competing interests and legal 
factors involved in the atmospheric tests. This is true not only because 
differing political expectations or even measures might depend on the con- 
sensus as to the legality or illegality. of the French tests, but also because 
the precedential value of the tests will be of greater or less force depending 
upon whether there is agreernent at the time of the tests that France was 
or was not acting within her international legal rights. — 

French Polynesia consists of 180 small islands, of which Tahiti is the 
largest and most famous, located approximately 2,400 miles south of 
Hawaii, 4,200 miles east of Australia, and 5,000 miles west of Chile. The 
islands comprise a land area of 1,544 square miles and support an intra- 
migrant population of approximately 90,000 ‘‘ Polynesians,” a unified racial 
stock descendant of the Maori. The main French test base is located on 
Mururoa Atoll in the Tuamotu Archipelago, one of five major archipelagos. 
Other facilities include a jet airport on Hao Island and two subsidiary 
airstrips on the Anaa Atoll. Housing and facilities for French personnel, 
currently numbering over 13,500, are located primarily on Tahiti in the 
Society Islands Archipelago 750 miles northwest of Mururoa. In order 
to make room for the ever increasing number of French scientists, tech- 
nicians, and military personnel, a company working with French capital 
has been buying, under threat of expropriation, many of the largest and best 
residential properties in Tahiti. In the twelve months prior to July, 1966, 
rent on Tahiti increased 18 percent and the general price index rose 
15 percent. 

In the 1840’s, France had established protectorates over most of the 
small autonomous kingdoms on the various islands in Polynesia or 
‘Oceania, and by mid-1880 France was treating the entire cluster of 
islands as a colony. The actual administration of the area as a single 
entity dates from 1903. After the second world war French Polynesia was 
denoted a ‘‘French Overseas Territory’’ under the French Union of 1946 
and has retained that status under the new French Community of the Fifth 
Republic as a result of the referendum of September 28, 1958. 

Several ‘nations, including Australia, New Zealand, Chile and Peru have 
lodged diplomatic protests with France concerning the proposed nuclear 


66 


1967] | LEGAL ASPECTS OF FRENCH NUCLEAR TESTS 67 


tests. In addition, Chile has suspended commercial relations with France. 
Several other countries, including the United States, have at times refused 
to transport French personnel to the islands, citing the Nuclear Test Ban 
Treaty of 1963 in support of their refusal, but France has managed, using 
different national airlines, to staff the test sites to its own satisfaction. 
The initial explosion on July 2, 1966, of a nuclear device believed to 
have an explosive force of less than one megaton of TNT elicited official’ 
statements of regret from the United States and British Governments (the 
Soviet Government did not comment upon the test, which occurred just 
after President de Gaulle’s visit to Moscow). However, the initial French 
tests have been confined to low-yield atomic weapons; hydrogen bombs are 
not expected to be exploded until the latter half of 1967 at the earliest. 
No prediction can be made as to the intensity of international reaction to 
the hydrogen bomb tests on the basis of diplomatic reactions in 1966 to the 
first few atmospheric low-yield tests. 

The lack of pervasive international condemnation of the initial tests 
in the French series was not paralleled by local Polynesian reactions. 
Seven months before the first explosion the New York Times reported that 
‘“‘the native population is almost unanimously opposed”? to the test pro- 
gram.t Tahiti’s Deputy to the French National Assembly is on record 
as having voiced strenuous opposition to the tests on the grounds of radio- 
active fallout in the atmosphere and nuclear pollution of the sea effected: 
by the migration of fish and the drift of planktion.? The President of 
the French Polynesian Territorial Assembly has publicly declared his op- 
position to the proposed tests, as have other leading citizens—-including 
Frenchmen long resident in a a risk of reprisal from the 
French authorities.* l 

The logical starting point for legal analysis of this situation is Pro- 
fessor MceDougal’s essay in support of the legality of the United States’ 
nuclear test program of 1954 on strategic Trust Territories in the Pacific 
Ocean.” By arguing that the nuclear tests constituted a ‘‘reasonable’’ 
and ‘‘minimal’’ incursion upon the traditional rights and claims of navi- 
gation and fishing associated with the ‘‘free’’ regime of the high seas, 
Professor McDougal left himself open for subsequent criticism that any 
nation could, in an appropriate context, justify as ‘‘reasonable’’ a use of 
the high seas for nuclear testing.*- Yet a fair reading of his essay demon- 
eee that Professor McDougal clearly had in mind two separate 

‘‘weights’’ or sets of interests that required balancing upon the ‘scales 
of reasonableness: the reasonableness of the infringement on traditional 


1 Jacobs, Tahiti Loara About tho Bomb, ” 46 N. Y. Times Magazine 172 (Dec. 
5, 1965). 2 Ibid, 

3 Christian Science Monitor, Dee. 1, 1964, p. 13, col, 5. 

4 See Capet, ‘‘Death for Tahiti,” 212 Atlantie Monthly 73 (July, 1963). 

5 MeDougal and Schlei, ‘‘The Hydrogen Bomb Tests in Perspective: Lawful Meas- 
ures for Security,’’ in MeDougal and Associates, Studies in World Public Order 763 
(1960). 

8 See Fliess, ‘‘ The Legality of Atmospheric Nuclear Tests—A Critical View of Inter- 
national Law in the Cold War,” 15 U. Florida Law Rev. 21 (1962). 
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claims to the use of the high seas and the importance of the t2sts to the 
‘*free world” acting through its agent, the United States. Unfortunately 
Professor MeDougal did not elaborate at length on this latter element, 
taking it perhaps rightly for granted that few readers would disagree 
that the United States was acting, in the Cold War setting of the 1950’s, 
on behalf of inclusive interest. But it is nevertheless clear that any claim 
of temporary expropriation of a portion of the earth’s oceanic surface 
and atmosphere for nuclear tests must be assessed in part aczording to 
the importance of the test program. to the testing nation and to other 
nations. 

An attempt to make an objective evaluation of the importance of the 
French tests to France’s legitimate security interests and the security 
interests of other nations immediately plunges us into a maelstrom of 
factors of difficult or ambiguous reference in their bearing upon the in- 
terests at stake. Nevertheless, the attempt should be made if international 
law is to be grounded in political reality. In the first place, it should be 
noted that nearly all the nations of the world except Communist China 
and. France have indicated by their signing or ratification of tke Nuclear 
Test Ban Treaty of 1963 that they have no present need for 2 national 
nuclear force.” This is reinforced by the General Assembly resolution of 
the Seventeenth Session condemning all nuclear weapons tests, which was 
adopted 75 to 0.2 It would therefore seem, at least initially, thas France’s 
claim for its own force de frappe would have to be evaluated fairly strictly 
in the light of the overwhelming international consensus thai national 
nuclear deterrents are not at present necessary. Or to put the matter 
differently in order to contrast the present French claim with that of the 
United States in 1954 as asserted by Professor McDougal, it appears that 
the overwhelming majority of nations have acquiesced in the argument 
that the United States’ tests were necessary and reasonable ir order to 
provide a deterrent for the United States and its allies (the ‘‘free world”? 
of Professor McDougal) against the Soviet Union and its allies, but that 
once such a bipolar balance of nuclear power was effected, ro further 
independent national elements were required for international stability. 

Of course France may argue that most nations have not properly 
evaluated their own security requirements and that they joined in the Test 
Ban Treaty because of political pressures. But what, then, is the case that 
France submits for independent national nuclear deterrents? “hree gen- 
eral arguments may be discerned. The most recent is that Frauce cannot 
afford to be tied to NATO (or ‘‘free world’’) defenses, since a war be- 
tween the United States and the Soviet Union (such as the one that might 
have started during the Cuban missile crisis of 1962) might involve 
France as a NATO ally, even if France were not consulted in advance 
about the war. Therefore France must withdraw from the NATO nuclear 


7Treaty Banning Nuclear Weapons Tests in the Atmosphere, in Outer Space and 
Under Water, Aug. 5, 1963, [1963] U. S. Treaties 1313; T.LA.8., No. 5463 (effective 
Oct. 10, 1963); 57 A.J... 1026 (19638). 

8 U.N. General Assembly Res. 1762 A (XVII). 
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defense system: and establish a nuclear deterrent of her own.’ This argu- 
ment appears rooted in emotionalism and not logic: if France loses its 
component of the NATO nuclear defense system, it does not logically follow 
that it must replace this ‘‘loss’’ with a nuclear deterrent of its own. It 
could simply withdraw from the ‘‘nuclear club.” Thus, France usually 
tends to couple the NATO argument with the more long-standing one that 
an independent nuclear deterrent is necessary for the restoration of French 
prestige in the eyes of the world, if not for French “‘grandeur.’’ But 
this argument, as well, need not be persuasive to outside observers (even 
though it might be subjectively, and unilaterally, compelling to France it- 
self). A political realist, for example, might question whether Great 
Britain has derived enormous diplomatic benefits from her national de- 
terrent. over the last decade, or whether Communist China: has increased 
its world-wide prestige in the last three years since exploding its first 
nuclear device. Apart from this line of inquiry, as to which differing 
opinions might well be forthcoming, the more general objection from an 
international standpoint to the French argument for ‘‘grandeur’’ is that 
an enlarged nuclear club composed, in the next few years, of many nations 
who follow France’s example, will bring grandeur to none and perhaps in- 
security to all. In short, the French grandeur argument, carried to the 
limit of its logic, is completely self-defeating and thus articulates no 
reasonable ground for international acceptance of the necessity for the 
French nuclear tests. . 

But there is a third French argument, rooted in the premise of the lack 
of credibility and reliability of the United States’ nuclear-deterrent um- 
brella, that is not so easily refuted. As articulated primarily by General 
Pierre M. Gallois,” the argument is that a nation as small as France would 
not be able to present the threat of complete nuclear devastation against a 
country such as the Soviet Union, but at least could inflict damage equiva- 
lent in amount to that which the Soviet Union could inflict in an attack 
upon the territory of France. For instance, France would be able to 
retaliate against a Soviet attack by employing its force de frappe to de- 
stroy, say, four major Russian cities. This limited deterrence potential 
would be enough, argues Gallois, to Induce Russia to avoid any attack 
upon France either as part of a strategy of general nuclear warfare or in 
a non-nuclear invasion of France. The international extension of this 
argument, presumably, is that, if every country adopts its own limited 
deterrent, then it would never be advantageous for any of the super- 
Powers to attack the smaller nuclear-armed nations. 

. Looking first at the latter (the multilateral) implication of the French 
position, it is quite evident, by virtue of the fact that other nations have 
not been convinced by the Gallois argument, that they see great dangers 
in a world characterized by complete national nuclear proliferation. The 
dangers of accidental, catalytic, unauthorized or miscalculated war appear 
_ 8 Ree, e.g., New York Times, April 21, 1966, p. 1, col. 6. 

10 #.g., Gallois, The Balance of Terror (1961); see also Aron, The Great Debate 
(1965). 
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much greater if the nuclear deterrent is changed from a bipolar to a 
multipolar system. But even apart from this, there is a certain grave lack 
of reality in the psychological underpinnings of the Gallois position that 
other nations seem to have noticed. Positing the outbreak of a general 
thermonuclear war, would a super-Power in fact avoid a nuclear Power 
such as France or would the super-Power make sure to deal with such a 
Power initially in order to avoid the possibility that an unscathed France 
might emerge as world dictator? Carrying the question further, would 
the French threat to commit national suicide in exchange for obliterating 
four cities be'credible? If it were at all credible, would not the super- 
Power make sure initially to destroy this French capability? Moreover, in 
the event of a non-nuclear military attack against France, would there be 
any credibility in a French threat to destroy four Russian cities if the 
attack is not stopped in twenty-four hours? Would not even the possi- 
bility of such a threat induce a Soviet pre-emptive nuclear attack against 
the force de frappe? Indeed, this latter possibility suggests the weird 
scenario that in the event of a heightening of tension between France and 
Russia where military attack is contemplated, the most rational: act for 
France would be publicly to dismantle and destroy its force de frappe 
so as not to invite a suicidal nuclear exchange. Of course, nations do not 
invariably behave with utmost rationality in crises. But this very fact 
should alert the international community all the more to the apparent 
lack of reasonableness in the French arguments used to justify her atmos- 
pherie tests in Polynesia." 

To some it may appear unusual to investigate, however briefly, the 
bases of a unilateral policy decision by France in a paper concerned with 
international law. Nevertheless, the two are related, not on the level 
of the wisdom of France’s actions, when France alone is considered, but 
on the level of their reasonableness as a claim for the use of resources 
which may in part be protected by international law for the use of others. 
The quality of France’s actions in terms of the genuine common interests 
of states bears upon the reasonableness of the deprivations they impose 
upon others. Our brief examination of the French position, thus, may 
be seen to have resulted in the following conclusion: that compared to the 
United States’ reasons for its nuclear test series in the Pacific in 1954 
(as the agent for one side in a global bipolar nuclear deterrence system), 
the French arguments for the necessity of a French national nuclear de- 


11 The foregoing considerations do not rely on ‘‘state of the art’? factors which, 
from a military and technological point of view, are even more compelling. For ex- 
ample, super-Power auti-missile (ABM) defense technology has at least a ten-year lead 
time over France’s and the gap is widening. As between the United States and the 
Soviet Union, ABM systems would probably not be interpreted by decision-makers as 
sufficiently effective or reliable, due to concurrent anti-anti-missile technology and the 
advancing art of decoys. But as between a super-Power and a minor nuclear Power 
such as France, the super-Power’s ABM system would constitute such an effective de- 
fense that the minor nuclear Power’s nuclear capability would never even rise to the 
status of a limited credible deterrent. 
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terrent are significantly less convincing, and hence objectively less reason- 
able insofar as nations other than France are concerned. 

This relative difference in the threshold of reasonableness would indicate 
that France would, at the very least, have to present a strong case that the 
infringement caused by the atmospheric tests on the legitimate interests 
of other nations are indeed minimal and reasonable. On the other hand, 
if it were to appear that the French tests would clash more seriously with 
stronger competing claims and interests than did the United States’ tests, 
then France would have a much less persuasive claim of legality to make. 
In other words, France would have a lower, perhaps decisively lower, 
‘coefficient of legality” on the scales of reasonableness than the United 
States on the basis of the weights on both ends of the seale. It is there- 
fore necessary at this point briefly to examine the competing interests 
that are involved. 

The first category concerns the interests of the Polynesian people. The 
fact of their opposition to the French nuclear tests has already been men- 
tioned; the question is whether they have interests cognizable under inter- 
national law. Such interests, if they exist, could not be at the level of 
an independent member of the international community, since Polynesia 
is not a state. Yet if Polynesia is a potential state, then its incipient 
interests may carry some degree of persuasiveness in the international 
community. Even apart from this, the concept of partial sovereignty,*? 
viewed in a colonial situation affecting the rights of underdeveloped peoples, 
adds international legal force to the claims cf the natives of Polynesia. 
Several facts buttress these positions of potential nationhood or partial 
sovereignty.. First, the increasing tendency of peoples to break from the 
mother country and the rising international consensus against colonialism 74 
demonstrate that, despite the outcome of the referendum of 1958, Polynesia 
may someday in the not-too-distant future become a state. Second, Poly- 
nesia has the geographic characteristics of a state and has long been re- 
garded by the rest of the world as an integral area. Its territory is 50% 
larger than that of the state of Luxembourg and its population is 500% 
more numerous than Liechtenstein’s. The people have a relatively homo- 
genous racial and cultural background. Third, the islanders regard them- 
selves as a nation, and have repeatedly demanded more of the rights of 
nationhood and self-determination through the large native political party, 
the Democratic Rally of Tahitian Populations. Their opposition to the 
French tests is typically couched in terms of self-determination. Fourth, 
France may be said to have recognized the possibility of Independence in 
1958, since the referendum gave to all of her colonies the option of inde- 
pendence. Fifth, an analysis of the results of the 1958 referendum show 
that French Polynesia came closer to opting for independence than all 
the other French colonies exclusive of Guinea (which under Sékou Touré 
achieved independence) : out of a total population of over 60,000 in 1958, 


12 ee 1 Oppenheim, International Law 119-123 (Lauterpacht, 8th ed.). 
18 Reflected in General Assembly Res. 1514. aa on the Granting of peer 
to Colonial Countries and Peoples. 
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only 30,950 were registered to vote, and only 25,148 votes were actually 
counted by the French officials. Of the latter, 16,196 voted to accept the 
new Constitution and 8,952 to reject it in favor of independence.* On a 
comparative basis, (a) a considerably larger percentage of counted votes 
was cast against the Constitution (approximately 36%) as compared with 
the percentage results in other French territories (6%) or the French 
Community exclusive of Guinea (14%); and (b) a considerably smaller 
percentage of votes was cast for the Constitution out of the total popula- 
tion than in other territories. Moreover, the circumstances of the election 
give some ground for caution. The only strong leader of the Polynesians 
at the time—Pouvanna Oopa, head of the D.R.T.P.—was arrested by the 
French two weeks after the referendum and two months prior to the final 
vote of the Territorial Assembly. Oopa was not formally charged with 
a crime (treason and sabotage) until one year after his arrest and in- 
carceration. He was sentenced to eight years in prison, and fifteen of his 
followers who were arrested along with him received sentences of up to 
six years. Finally, if a referendum were conducted today, the results 
might be: different because the Polynesians did not know in 1958 that 
France was going to use a portion of their territory for nuclear tests. 
This strengthens the Polynesian claim to potential nationhood, or at least 
to partial sovereignty, in that a rebus sic stantibus argument might 
advanced as to the 1958 referendum. 

A different basis for arriving at an international recognition of Poly- 
nesian interests might be found in Article 73 of the United Nations 
Charter. If Polynesia were a ‘‘non-self-governing territory’’ under this 
article, then France would be under a duty to ‘‘recognize . . .that the 
interests of the inhabitants ... are paramount’’ and to. ‘‘ensure . 
their political, economic, social, and educational advancement, their just 
treatment, and their protection against abuses.” Although France vigor- 
ously denies that Polynesia is a ‘‘non-self-governing territory’’ under 
Article 73, it did submit information under Article 78(e) in 1946 as to 
“French Establishments in Oceania.’ Some statistics were submitted on 
the Polynesian group as a whole and on the phosphate-mining island of 
Maketea in the Tuamoto group in particular.1® At that time a number 
of other nations also submitted reports on dependent territories, and the 
question then arose whether a verbal definition of ‘‘non-self-governing 
territories’’ should be attempted. The General Assembly in its first session 
decided not to do so, instead passing a resolution which mention2d as non- 
self-governing territories under Article 73 all of the territories which had 
been included in the reports of all the administering nations including 
“French Establishments in Oceania.” Although France decided the 
next year to stop giving information about Polynesia, an argument of 


14 Journal Officiel de la République Frangaise 9177-9179 (Oct. 5, 1958). 

15 Omitting Guinea. 

16 United Nations Non-Self-Governing Territories, Summaries of Information Trans- 
mitted to the Secretary-General During 1946 (1947). 

17 U.N. General Assembly Res. 66 (I). 
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estoppel can be made on the above facts. For it is arguable that the 
General Assembly would not have passed a resolution naming specific 
territories, had there not been a large number of territories with respect 
to which administering authorities had submitted information. A lesser 
number might well have induced the General Assembly to formulate a broad 
verbal definition in order to gather in more territories. Thus the As- 
sembly may be said to have relied in part on the French inclusion of 
Oceania. Moreover, the French action of including Polynesia in 1946 
would seem to reflect actual French understanding at the First Session 
of the General Assembly as to the intention of the framers of the Charter 
to include territories such as Polynesia. Certainly the terms of the resolu- 
tion later adopted by the General Assembly in its Highth Session, setting 
down a definition of ‘‘non-self-governing territory,’’ would easily include 
a territory such as Polynesia.** 

If the preceding arguments are accepted, we may conclude that the 
Polynesian people have a basis for an internationally cognizable complaint. 
Yet, the complaint cannot persuasively be made in the abstract; it must 
be grounded in the predictable damage that the French nuclear tests will 
do to the territory and people of Polynesia. The low-yield nuclear tests 
started on July 2, 1966, and continuing for several months thereafter at 
the rate of about two explosions per month have apparently not caused 
so far a significant impact on the marine life of the area nor significantly 
polluted the atmosphere. But the test program will increase in mega- 
tonnage; the high-yield hydrogen bomb devices will be detonated in 1967; 
and it may even take several years after that for the impact of the damage 
to the area caused by nuclear shock-waves and fallout to be scientifically 
assessed. Thus, only general and admittedly vague predictions can be 
attempted at the present time. 

Clearly the tests will contaminate some, and perhaps much, of the fish 
in the surrounding waters of the test sites. Given the intra-migrant 
character of the population and its dependence upon fish as a staple item 
of the diet, some danger from this source to the population is inconstestable. 
Moreover, radiation could indirectly upset the genetic balance of marine 
organisms in the area.’® The people themselves may be adversely affected 
by direct radiation. Precedent for this is afforded by the Marshall 
Islands tests conducted by the United States in the early 1950’s. A 
United Nations Visiting Mission to the Marshall Islands in 1956 peporten 
that skin contamination from these tests, despite the elaborate precautions 
taken by the United States authorities, was notable in the case of three 
island groups and extensive in the case of the Rongelap Islanders. The 
people had suffered from irradiation in three ways: penetrating gamma 
radiation from the ground, trees and houses affecting the whole body; skin 
contamination from fallout; and internal contamination from the ingestion 
of contaminated food and air. White blood cells were depressed to about 


18 See General Assembly Res. 742 (VIII). 
19S8ee Hydeman and Berman, International Control of Nuclear Maritime Activities 
17-24 (1960). 
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50% of normal and platelets to 830% of normal four to six weeks after ex- 
posure to radiation, thus drastically increasing susceptibility to other 
diseases and infection. Finally, with respect to the homes of the inhabi- 
tants, the Visiting Mission concluded that displacement from homes in 
Bikini and Eniwetok ‘‘is likely to be permanent.’’?° Since zhe tests in 
Polynesia are to be conducted on islands that form an integral part of the 
territory, since many fishermen use these islands at least as temporary bases 
(there are few actual homes on the islands selected by France for the test 
sites}, and because France has neither the technical experience of the 
United States nor the financial resources which may be devoted to safe- 
guarding the test sites, it may well be argued that the French “ests consti- 
tute at least as great, and perhaps a greater, threat to the people of Poly- 
nesia than those of the United States constituted to the Marshall Islanders. 
When coupled with the internationally cognizable interests o2 the Poly- 
nesians (compared to the ‘‘strategic trust territory’’ permissiveness of the 
United States’ tests °t), important doubts are raised whether the inter- 
national community could or would accept the French claim of legality as to 
its nuclear testing program. 

A. second category of interests may be characterized by the rubric 
‘“freedom of the seas’’ (and of the superjacent airspace). As Professor 
McDougal has demonstrated, this really means freedom to use the seas for 
reasonable purposes. Some of these purposes might include the temporary 
use of an exclusive area of the seas for naval maneuvers, military exercises, 
or perhaps nuclear testing. Any given claim for a use of the seas must 
be balanced against the reasonable competing claims of other nations for 
the use of that portion of the seas for traditional purposes. It is fortu- 
nately unnecessary here to examine the general relationship beween these 
claims, for other writers have done so at some length. The relation be- 
tween nuclear tests on the one hand and fishing and navigation rights on the 
other have been dealt with extensively.2? Also studied hav2 been the 
relationships between nuclear tests and air and sea pollution,” nuclear tests 
and evolving standards of humanitarianism,** and nuclear tests and the 
Hague Conventions of 1899 and 1907 and the Geneva Protocol of 1925 on 
Poisonous Gases. While no one is in a position, in the light of present 


20 Report of the United Nations Visiting Mission to Trust Territories im the Pacific 
1956, U.N. Trusteeship Council, Official Records, 18th Sess., Supp. No. 3 (1/1278), at 
45, 26-28. The scientific controversy concerning the measurable damags of nuclear 
weapons tests in the atmosphere is at present unresolved. The statements in the text 
were designed to represent a minimal consensus as to the dangers of these tests. 

21 McDougal and Sehlei, note 5 above, at 824-841. 

22 §ee Margolis, ‘‘The Hydrogen Bomb Experiments and Internationel Law,’’ 64 
Yale Law J. 629 (1955); Reiff, The United States and the Treaty Lav of the Sea 
(1959); Taubenfeld, ‘‘Nuclear Testing and International Law,’’ 16 Southwestern 
Law J. 365 (1963). 

23 Seos Taubenfeld, note 22 above, at 401-402; Trail Smelter Case, 3 Int. Arb. 
Awards 1905; 33 A.J.I.L. 182 (1939). 

24 See Fliess, note 6 above. 

25 See Schwarzenberger, The Legality of Nuclear Weapons 48 (1958). 
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knowledge, to make a definitive weighing of the competing interests with 
respect to the French nuclear tests, all reports of the French preparations 
and the manner in which the tests series has been started in 1966 indicate 
that the test program is to be relatively long in duration and will cover 
a variety of weapons (hydrogen bombs, missiles, safety devices, and so 
forth). It is therefore possible that considerable damage will result to 
fishing in the area and that navigation and airline routes will be interrupted 
for a long period of time. Furthermore, due to the additive effects of 
nuclear radioactivity, it is altogether possible that tests in the Pacific 
Ocean prior to the French tests might have approached the maximum 
tolerance levels for the bird, marine and animal life in the area. Ad- 
ditional deposits of radioactivity from new tests might exceed these levels 
and thus eonstitute a qualitative difference In the danger threshold. The 
notorious disagreement among scientists as to the quantification of the 
danger of radioactivity to living organisms does not invalidate this 
reasoning, for it is clear that every living organism has its own maximum 
tolerance level and that an increase in the general amount of radioactivity 
in an area carries with it the statistical likelihood of surpassing this toler- 
ance level for at least some of the organisms in the region at a certain 
distance from the test sites. The cumulative effect of nuclear testing can 
only serve to increase the danger to organisms in the area. Any new 
dose of radioactivity might be the last straw for large numbers of organ- 
isms. Moreover, the extinction of any particular species of life in the 
area may carry with it a threat to the genetic balance in an even larger area. 
Additionally, it must be noted that, even if the initial French tests of low- 
yield nuclear devices do not cause significant or notorious damage to the 
living organisms in Polynesia, the line between reasonableness and un- 
reasonableness in this regard may be passed when the French decide to 
explode hydrogen bombs in 1967 or 1968. Thus, even if the United States’ 
nuclear tests can be said to constitute a ‘‘precedent’’ for nuclear tests in 
general, the very notion of precedents may be unreasonable in a situation 
where the cumulative effect of nuclear tests (and an acceleration in magni- 
tude within a particular ‘‘test series’) may be of a different qualitative 
order of tolerability compared to the effect of the prior tests. that are cited 
as a legal precedent. And, in turn, this factor must be balanced against 
the competing interests of other nations in the traditional uses of the high 
seas in the test-site area. ; 
Moreover, a reasoned consideration of the probable effects of the French 
tests in the South Pacific cannot stop with those tests alone. One must 
also take into consideration the argument that, if the French tests are 
regarded as legal despite due account being taken of all the preceding 
factors, then it may be difficult, if not totally unreasonable, to draw a 
line after the French tests prohibiting new tests by other countries in the 
Pacifie Ocean. For the United States’ tests could be thought of in terms 
of a bipolar balance of power, or ‘‘balance of terror,’’ whereas the French 
tests, as we have seen, are difficult to justify in terms of international se- 
curity. Or, to put the matter differently, bipolarity is obviously a 
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numerically limited concept, but multipolarity—or simply nuclear pro- 
liferation—cannot justifiably be cut off at the fifth, eleventh, seventeenth, 
or. twenty-second Power. The relevance of this consideration to the argu- 
ment of the international uses of the high seas is clear. If every nation 
had the right to test its own nuclear arsenal in the Pacific Ocean, would 
there be any ‘‘regime of the high seas’’ left for peaceful uses? Would 
it not be obvious that the natural balance of oceanic life would sooner or 
later be upset? Would not the risk increase almost to a certainty that 
innocent persons outside or non-culpably inside the various warning zones 
would be injured or killed by the direct blast effects? Indeec, the ‘‘tra- 
ditional’’ uses of the seas might be extinguished, not balanced. 

A third category of interests includes those of nations which might be 
directly affected by fallout from the French tests. Nuclear fellout could 
carry eastward toward South America or southwestward tcward Aus- 
tralasia by the winds which circulate the high-pressure region of the 
Tuamotu island group. Contaminated water may be carried by ocean 
eurrents toward New Zealand or Australia on a south-southwest swing, or 
eastward toward the coast of South America to be picked up br the Hum- 
boldt Current which runs upward along the South American 20ast. Ad- 
ditionally, the entire continental and oceanic Southern Hemisphere will 
receive an equitable distribution of stratospheric fallout. Again, with 
respect to all these factors, no theoretical dividing line exists between danger 
and acceptable tolerance upon which all can agree. Yet the French tests 
will add to other radiation in the area from previous nuclea? tests and 
perhaps exceed the tolerance level for human safety and the safety of 
food consumed in the countries mentioned. Diplomatie protests concern- 
ing the French tests from countries such as Australia, Nev Zealand, 
Chile and Peru attest in part to the reality of these dangers. 

Finally, the category of general international law may be 2ited, since 
international law is itself the manifestation of rules of reasoneble accom- 
modation among nations, and thus expresses the general interest of all 
states. Two general rules are immediately relevant. First, under the 
Genocide Convention ratified by France on October 14, 1950, France has a 
duty to any ethnic group within the actual or claimed jurisdiction of France 
to desist from any act ‘‘committed with intent to destroy ... in part 

.. [an] ethnic... group .. .[by] causing serious bodily or mental 
harm to members of the group.’’?° As reported by the official United 
Nations Scientific Committee on the Effects of Atomic Radiation, atmos- 
pherie nuclear tests may very well have the effect of causing serious bodily 
or mental harm to nearby population groups.” An argumen= might be 
advanced that, in light of this possibility, any atmospheric nuclear weapons 
test which could have these effects on an ethnic group such as the Poly- 
nesians would be illegal under international conventional law. Second, 
the Moscow Test Ban Treaty of 1963 78 may itself have started, or at least 

2678 U. N. Treaty Series 278 (No. 1021). 


27 For the various committee reports, see U.N. General Assembly, Offisial Records, 
Does. Nos. A/3838, A/5216, and A/5814. 28 Cited note 7 above. 


1967] LEGAL ASPECTS OF FRENCH NUCLEAR TESTS 77 


acknowledged, a general rule of customary international law dating ap- 
proximately from 1963 to the effect that all atmospheric tests of nuclear 
weapons are illegal. The nearly universal acceptance of the treaty indi- 
cates an international consensus of overwhelming force in favor of the 
principles contained therein. Any claim to the contrary must be a claim 
of special interest against community interest. Additionally, the treaty 
and subsequent practice under it (i.e., restraint from conducting atmos- 
pheric tests and restraint from ene from the treaty under its 
withdrawal clause) can be argued to be the equivalent of the practice and 
acquiescence of states to a rule banning atmospheric nuclear tests even 
in the absence of a treaty.” As in any area in which a customary prin- 
ciple is claimed, the basic importance of the Test-Ban Treaty here is.the 
overwhelming (not necessarily universal) expectation of the peoples of the 
world about the unlawfulness of atmospheric nuclear testing. 

It is evident, in conclusion, that a large number of interests and ies: 
mate claims must be assessed, if one is to attempt to come to a determina- 
tion as to the legality or illegality of the French nuclear test series either 
as a whole or in the hydrogen-bomb test stage now expected for 1967 or 
1968. It is hoped that this paper may at least have demonstrated that the 
competing interests involved are substantially. different from those which _ 
have been articulated in connection with previous atmospheric nuclear 
tests, and that to rely therefore on a superficial precedential similarity 
would be unjustified. 


29 See D’Amato, ‘‘Treaties as a Source of General Rules of International Law,’’ 3 
Harvard Int. Law Club Journal 1. (1962). Some or all of these reasons may have been 
behind the comment by the United States Department of State that the explosion of 
Communist China’s second nuclear device was ‘‘in total disregard of the test-ban 
treaty,” a comment made despite the fact that China was not a party to the Test-Ban 
Treaty. New York Times, May 15, 1965, p. 1, col. 7; p. 2, col. 4. 


EDITORIAL COMMENT 


POST-DISARMAMENT INTERNATIONAL LAW 


A system of world order to follow complete and general disarmament 
may seer a matter of remote concern to contemporary international lawyers, 
yet this very subject became a focus of attention at the 52nd Corference of 
the International Law Association, held at Helsinki in August, 1966. 
Significantly it was mtroduced by a reporter from the Soviet Union. Dr. 
O. V. Bogdanov, as part of the first report of the Association’s new Com- 
mittee on Principles of International Security and Co-operation? His re- 
port was, in part, a manifestation of the continuing concern of Scviet inter- 
national lawyers with the task of convincing others of the seriousness of 
their desire to achieve disarmament. It was a new step in a campaign 
begun by Maxim Litvinov in the 1920’s to win friends among the numerous 
individuals from all countries who are distressed with the seemingly end- 
less character of warfare. 

The issue was presented by a new committee created at the 51st Con- 
ference, held in Tokyo in 1964, but in reality it is part of a long2r history. 
It is an heir of a continuing study of major politico-legal issues pre- 
dominant in relations between the Soviet Union and the Western world. 
These had been discussed for nearly a decade within the Association by a 
committee created by resolution introduced at the Dubrovnik Corference in 
1956 by a Yugoslav scholar who urged a study of the legal problems of 
peaceful coexistence. With this mandate the committee, under the chair- 
manship of Maitre Henri Cochaux of Belgium, had sought through scholars 
from the East, the West and the non-committed world to determine the 
legal eortent of a term first incorporated im international law by a treaty 
concerning Tibet executed by the Governments of India and tke Chinese 
People’s Republic, and later made the major principle of international 
relations in Africa and Asia by declaration of the Bandoeng Conference, 
and finally incorporated in the Program of the Communist Party of the 
Soviet Union in 1961 as the cornerstone of the Soviet Union’s foreign 
policy. 

Because the Association concluded in Tokyo that its committee on 
peaceful coexistence had exhausted the subject of study when expressed 
in the generalities of ‘‘peaceful coexistence,” the new committee was created 
with the same core personnel to explore specific problems, notably the 
legal aspects of disarmament. In spite of some dissent based on doubt 
that the Association could succeed in elucidating a subject that was eluding 
the experts on disarmament at Geneva, the matter was made tie subject 
of Association concern. 


1 Report distributed at the conference as a conference document. It wi appear in 
the Proceedings of the 52nd Conference of the International Law Association. 
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At Helsinki the committee’s three reporters treated the duty in inter- 
national law to disarm, the methods appropriate to achievement of such 
an aim, and the legal order to follow disarmament. ‘The discussion led to 
no resolution on substance, only to a decision to continue for another two 
years; but some consensus was evident. There was no audible dissent to 
the conclusion of the first reporter, Dr. M. Radojkovié of Yugoslavia, that 
a duty to disarm has become established in international law. The issues 
left open were the level to which armament raust be reduzed in order 
to limit its use for all but police functions, and the manner of achieving 
such a level. 

Professor Edward MeWhinney of Canada favored in his report a step- 
by-step approach, taken in conjunction with a series of political solutions 
of problems causing international tension, and a strengthening of methods 
of peaceful settlement of disputes. He saw no success in an approach ad- 
voeating a bold stroke outlawing arms in their resolution, from which 
some expect to emerge a world-wide willingness to resolve disputes by 
peaceful means because of the impossibility of utilizing arms. 

It was to the problem of post-disarmament world order that Dr. 
Bogdanov directed his attention. His approach merits wide attention for 
two reasons: first, there are visionaries in all countries who, like Plato, 
enjoy devising schemes to perfect government, and, secondly, although the 
disarmament of the Great Powers now seems remote, these visionaries are 
not without influence. Their plans can have political repercussions among 
those throughout the world who crave peace and are willing to grasp the 
hand proffered in solution of public order problems which plague the 
world. In short, an attractive alternative to perpetual warfare can have 
far-reaching appeal, even if some think it impractical. Dr. Bogdanov 
raises some basic questions and offers solutions that bear analysis as to 
practicality. 

First among his questions is the intriguing one: Will there be inter- 
national law or some contrasting system of world law after zomplete and 
general disarmament? His answer is unequivceal. Public order can be 
guaranteed only ‘‘on the basis of the generally recognized principles of 
operating international law.’’ The argument rests on the long-standing 
position of Soviet diplomats that nothing must be permitted to stand 
above those states having the veto power in the Security Council of the 
United Nations. These Powers must not be forced to accept decisions 
against their will. The Charter of the United Nations, as currently in- 
terpreted in the practice of Members, becomes under this approach the 
foundation of legal relations in a disarmed world. There can be no 
acceptable amendment to eliminate the Security Council veto against 
foreeful intervention by the United Nations in the affairs of those states 
holding permanent seats in the Security Council. 

All Charter provisions for. the peaceful settlement of disputes. would 
remain unchanged. In Dr. Bogdanov’s view they would even be strength- 
ened in practice, because no state in a disarmed world could reject them 
and resort to force. But if the decision is not accepted and requires en- 
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forcement, Dr. Bogdanov weuld oppose enforcement against a permanent 
member of the Security Council against its will. Peaceful settlement would: 
be valuable in resolving disputes only to the extent that it proved ac- 
ceptable to the Great Powers concerned. 

Dr. Bogdanov hopes that in a disarmed world fear will be replaced i 
relations of mutual confidence and broad diverse co-operation between 
states. Thus will end ideological conflict, as typified by the ‘‘cold war,’’ 
but he reconfirms his determination to preserve the ancient principle of 
sovereignty. This would permit states to continue to resist external 
pressures of whatever character to conform to the general will. of other 
states, whether expressed in resolutions of the agencies of the United 
Nations or otherwise. Bogdanov would deny to a state or group of 
states the right to influence the internal decisions of other states. That 
is the rule of the Charter, and Dr. Bogdanov insists that it be preserved 
to prevent creation of any supranational authority and world law. 

Dr. Bogdanov follows the familiar Marxist theory that human nature 
is not a constant but a reflection of man’s reaction to his environment. 
Thus, in his argument, bellicosity will wither away in a disarmed world. 
Human nature will be changed, making unnecessary restraints based on 
creation of supranational law and a supranational organization, no 
matter how limited in authority. He rejects a world authority including 
legislature, executive and judiciary, such as has been advocated by 
several scholars in the United States. 

Having left the permanent members of the Security Council free to re- 
sist all pressures in a disarmed world, and having supported his proposals 
on the basis of a prognosis that the mere fact of disarmament will effect 
a change in human attitudes toward the use of force, Dr. Bogdanov turns 
attention to the remote possibility that there might be some states that 
would try to cheat in their disarmament obligations in spite of the 
pacifying effect to be expected on bellicosity from execution of a dis- 
armament treaty. For such recalcitrants, Dr. Bogdanov proposes .non- 
military compulsion to implement the treaty. In very unusual cases he 
favors the ‘‘limited use of armed compulsion even after the process of 
destroying the main mass of arms is completed.”’ : 

He expects such limited armed compulsion to be of two types: self- 
defense by means of the police forces permitted to exist under the dis- 
armament treaty, and jomt action of states on an agreed international 
basis, carried on with the help of a special mechanism of armed compul- 
sion. This special mechanism cannot, in his view, be a standing inter- 
national army under United Nations command, but a non-permanent 
armed force set up in case of necessity from the police contingents which 
states preserve. This force would look much like the forces presently 
commanded by the Secretary General in trouble areas, except that it 
would presumably be equipped with lesser arms, being composed of police 
contingents rather than units prepared for warfare. at contemporary 
levels of armament. ! 

The assignment of such. forces could follow receipt of reports from. con- 
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trol agencies which have detected in good time any attempt of a state to 
rebuild its army and armaments, but the application of sanctions of a 
military nature in response to such reports would remain the province of 
the Security Council. This would permit the permanent members to 
exercise the veto. l 

Dr. Bogdanov’s hopes for the future are attractive in many aspects. 
In some measure they are realistic, and notably so when they concern a 
permanent international army assignable without limitation by veto of a 
permanent member of the Security Council. At the Helsinki Conference 
the question was raised bya delegate from a Branch in an ancient long- 
independent country of Asia as to the consequences to be anticipated from 
the changing nature of the majority of the United Nations. He asked 
whether established Asian states should be subjected to compulsion exer- 
cised against them by a majority vote composed largely of states recently 
established and as yet unfamiliar with the responsibilities of power. 

Other speakers raised the now-discontinued policy of ‘‘confrontation”’ 
established by Indonesia at one time in its relations with Malaysia. The 
question was asked whether any state or group of states can be left free 
to recruit support among United Nations Members for a resolution sup- 
porting intervention in the affairs of a neighbor on the ground that 
the neighbor has engaged in a ‘‘neo-colonialist’’ partnership in the interest 
of economic development and military defense. Is this not a formula 
permissive of such flexible interpretation as to threaten many a state 
thinking of obtaining aid from a Great Power? 

For the permanent members of the Security Council the way would 
remain open under present Charter provisions to block a United Nations 
military intervention by veto, but this solution would not be available 
to the non-permanent members who might be charged with embracing 
methods in development and defense which a majority might consider 
threats to the peace. Their only hope would be to interest some permanent 
member in their plight. 

A permanent standing army under United Nations’ command might, 
under such circumstances, provide a threat cf intervention in internal 
affairs of non-permanent members of the Security Council. On this many ` 
will agree with Dr. Bogdanov. But what of his support for an army 
of national contingents? Would such an army not be an equal threat to 
sovereignty? On paper the two threats would appear to be identical, 
but in practice there may be a difference. Some of those in Helsinki 
thought so. In corridor conversations some delegates from Branches in 
states currently providing such national contingents explained that it was 
becoming increasingly difficult to recruit such national contingents, es- 
pecially when United Nations funds are either inadequate to pay costs 
or are withheld. In consequence, a national-contingent army may be 
an unreal factor in the control process, if those with money refuse to 
pay assessments, and if the governments of small Powers presently con- 
tributing forces at their own expense conclude that their taxpayers 
will no longer support such contributions to world order at their expense. 
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Beyond such practical considerations supporting Dr. Bogdanov’s argu- 
ments against creation of a permanent international army to maintain 
order in a disarmed world, there are on the other hand equally practical 
reasons for questioning his advocacy of the premise that disarmament can 
be expected to change human nature, in all but the exceptional case. 
The arguments can be found in Marxism-Leninism itself. 

Cardinal to all thinking of Marxist-Leninists is the concept that instru- 
ments of compulsion will retain their place in society until man has been 
satiated by conditions of abundance and educated by experience to ap- 
preciate that performance of his duties to society is prerequisite to full 
enjoyment of his rights. Lenin had only scorn for those who advocated 
speedy withering away of the state as an instrument of compulsion be- 
fore preparation of the conditions necessary to abundance and self- 
discipline. To abolish compulsion before achievement of the prerequisites 
was to put the cart before the horse. Stalin pushed the moment of with- 
ering away of the state still farther into the future, seeing no possibility of 
its gradual occurrence, and suggesting that it would have to wait until 
a time when not only the Soviet Union had achieved abundance and self- 
discipline but when all neighbors, if not the whole world, had achieved 
such a condition. 

Khrushchev’s efforts in 1957 to revert to the thinking of those in the 
1920’s who had anticipated a gradual withering away of the state as 
citizens learned to participate in the governing process met with short- 
lived favor. After his ouster in 1964, his heirs removed the accent from 
the withering-away concept. The state had to be kept in existence, if not 
strengthened as an instrument of compulsion, because the conditions of 
abundance and self-discipline had not yet been achieved. Manifestation 
of this attitude occurred in an increase in penalties for crime committed by 
recidivists who refused to take advantage of the opportunities offered 
them to reform, 

In the light of such experience, it is hard to accept the proposition, 
attractive though it be, that a bold stroke for complete and general dis- 
armament will infuse a pacific attitude into all but the exceptional states- 
man, who, like the recidivist, refuses to conform. The plan seems the 
more visionary when it lays no emphasis upon those very measures that 
might prepare the way for abundance and peaceful co-operation. 

There are many way stations between recognition of nineteenth-century 
concepts of sovereignty, as favored by Dr. Bogdanov, and world law which 
he opposes. Regional organizations through which states exercise their 
sovereignty in limitation of their classical freedom of action to establish 
customs barriers, to hamper the free flow of peoples and ideas, to suppress 
the rights of citizens and to commit acts of aggression on neighbors are 
examples. These can be way stations along the road leading from classical 
positions to disarmament. Further way stations can be aceeptance and 
use of arbitration tribunals and of international courts in limited, and 
ultimately in all, circumstances of dispute. If Dr. Bogdanov’s scheme 
for maintenance of public order in a disarmed world calls for preservation 
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of international law in a form frozen into patterns of 1966, it can hardly 
attract the support of progressive forces. To state this fact is to suggest 
that Dr. Bogdanov must not be interpreted in such terms, for as a progres- 
sive he cannot stand for ossification. It would be'a position of sterility. 

He must favor aid to economie development as necessary to achievement 
of abundance. The Egyptian speaker at Helsinki made the familiar point 
of his Branch, that the wealthy Powers had a duty in international law 
to aid the poorer ones. While many would doubt that such a duty exists 
and that their taxpayers would support a program of the magnitude neces- 
sary to achieve abundance all over the world, at least while the population 
explosion continues, there were many listeners who would agree that eco- 
nomic aid must precede disarmament, since it is closely related to the 
assuagement of bellicose attitudes. There can be little doubt that the 
impoverished peoples of Africa and Asia and even in some measure of 
Latin America cannot be expected to leave more affluent neighbors in peace, 
if they see no hope of improvement in their own lot through aid from 
abroad. Consequently a disarmed world is Utopian until there is less 
differentiation in economic well-being. 

Dr. Bogdanov’s report served a useful purpose, in spite of the criticism 
it evoked. It, and the discussion that followed, sharpened understanding 
of the desiderata of a future world order. There can be no doubt that 
they must include fostering of transition to a law of regional and eventu- 
ally world-wide co-operation in the alleviation of the general and specific 
economic and political causes of tension. Conditions necessary to the 
evolution of international law must be created which can serve as a strong 
base for complete and general disarmament. It is illusory to suggest that 
the world can have peace if only its statesmen will get on with the work 
of the Disarmament Conference at Geneva. Prognosticating a future 
world order for a world which has executed a treaty of complete and 
general disarmament is not enough. The base must be laid to establish 
the conditions necessary to what must be an advanced step, not a beginning. 


JOHN N. HAZARD 


NOTES AND COMMENTS 


- Gist ANNUAL MEETING OF TEE AMERICAN SOCIETY OF INTERNATIONAL LAW 


The 61st Annual Meeting of the American Society of Internat.onal Law 
will be held April 27-29, 1967, at the Statler Hilton Hotel, Washington, 
D. C. The following is the tentative program of topics and speckers: 


1. Some Contemporary Problems in Treaty Law Suggested by the Drafi 
Articles on the Law of Treaties of the International caw Com- 
Mission 

Chairman: William W. Bishop, Jr., University of Michigan Law 
School 


Panelists: 

Oliver J. Lissitzyn, Columbia University Law School: ‘‘ Stability 
and Change in Treaty Law: The Doctrine of Rebus Sic 
Stantibus’’ 

Richard B. Bilder, University of Wisconsin Law School: 
“Breach of Treaties and Responses Thereto: The United 
States Practice’’ 

Myres S. McDougal, Yale Law School, commentator on preced- 
ing speeches 


2. Institutional Aspects of the General Agreement on Tariffs cnd Trade 
Chairman: Richard N. Gardner, Columbia University Lau School 


Panelists : 

John Evans, former United States Representative to the GATT 
Council: “GATT as an Instrument for Trade Bazgaining’’ 

John H. Jackson, University of Michigan Law School: ‘GATT 
as an Instrument for the Settlement of Trade Disputes”? 

Joseph Greenwald, Deputy Assistant Secretary of State for 
Economic Affairs: “UNCTAD and GATT as Instruments 
for the Development of Trade Policy’’ 


3. Institutional and Economic Perspectives on Latin American Integration 
Chairman: Covey T. Oliver, University of Pennsylvama Law School | 


Panelists: 

F. V. García Amador, Director, Department of Legal Affairs, 
0.A.8.: “Developments in Central American Intezration”’ 

Francisco Orrego-Vicuiia, Department of Legal Affairs, O.A.S.: © 
‘‘Developments in the Latin American Free Trade Asso- 
ciation’’ j 

Walter J. Sedwitz, Assistant Secretary for Economic end Social 
Affairs, 0.4.8.: ‘Economie Aspects of Latin Amarican In- 
tegration”? 

84 
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4, People’s Republic of China and International Law: Observations 
Chairman: Leon Lipson, Yale Law School 


Panelists : 
Jerome A. Cohen, Harvard Law School: ‘Contemporary China 
and the Law of Coexistence”? 
Hungdah Chiu, National Taiwan University: “ Chinese Views 
on the Law of Treaties” 
Douglas M. Johnston, Harvard Law School: ‘‘ Analysis of 
Chinese Treaty Practice’’ 


5. Concession Agreements: Problems and Trends in Negotiation and 
_ Renegotiation . 


| (Joint Session with Section of International and Comparative Law, 
American Bar Association) 


Chairman: The Honorable Edward D. Re, Chairman, Foreign 
Claims Settlement Commission of the United States 


Panelists: 

Raymond Vernon, Harvard Graduate School of Business Ad- 
ministration: ‘Trends over Recent Decades in the Negotia- 
tion of Concession Contracts’’ 

Richard Powell, Of the New York Bar: ‘““LAMCO: A Case 
Study in the Negotiation of a Concession Contract”’ 

Andreas F. Lowenfeld, Fellow of the Kennedy Institute: ‘‘Dip- 
lomatic Intervention in Disputes over Concession Contracts”? 


6. Intervention in Civil Strife in Foreign States 


Chairman: Richard A. Falk, Princeton University Center of Inter- 
national Studies 
[Panelists to be announced] 


T. International Co-operation in Satellite Communication Systems 
Chairman: Abram Chayes, Harvard Law School 


Panelists: 

John A, J ohnson, Vice President, Communications Satellite 
Corporation: ‘‘Forms of International Co-operation in Satel- 
lite Communication Systems’’ 

Robert K. Woetzel, Boston College: ‘‘International Co-operation 
in Telecommunication for Educational and Cultural Pur- 
poses’? 

Lee R. Marks, Of the District of Columbia Bar: ‘‘Domestic 
Satellite Systems and aoe Relation to International Co- 
operation”’ 


= The annual dinner will be held on Friday evening, April 28. The. 
Honorable Henry H. Fowler, Secretary of the reer will be the prin- 
cipal speaker. 
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The business meeting of the Society will be held on Saturday morning, 
April 29, 1967, for the purpose of electing officers for the cominz year and 
transacting other business. 

On Saturday afternoon, April 29, the finals of the Philip C. Jessup 
International Law Moot Tribunal Competition will be held, under the 
auspices of the Association of Student International Law Societies. Mr. 
Martin S. Kaufman of Columbia University School of Law s National 
Administrator of the 1967 competition. 

Professor Henry J. Steiner of Harvard Law School is Chairman of the 
Committee on Annual Meeting which is arranging the program. The 
dates and times of the presentation of the several topies will be announced 
in the advance program of the meeting. 


4. H. F. 


RESIGNATION OF EXECUTIVE DIRECTOR OF THE SOCIETY 


The Executive Council of the American Society of International Law, at 
its meeting on November 12, 1966, accepted with regret the resignation sub- 
mitted by Mr. H. C. L. Merillat as Executive Vice President anc Executive 
Director of the Society, effective February 28, 1967. Mr. Merillet had been 
Executive Director since 1960 and Executive Vice President since 1963. 
The position of Executive Director of the Society was created under a plan 
for broadening the scope and activities of the Society initiated by a com- 
mittee under the chairmanship of the late Edgar Turlington im 1959 and 
carried forward under the Presidency of Charles E. Martin by a Consulta- 
tive Committee on Expanded Program, of which the Honorable Arthur H. 
Dean was Chairman. As the rst Executive Director of the Sneiety, Mr. 
Merillat had the task of getting under way as far as feasible tke program 
of activities outlined by the Consultative Committee in 1960, of organizing 
a staff and raising the funds to carry out these objectives. That Mr. Merillat 
has aceompHshed his task with distinction is evident from the tangible 
results which the members of the Society have observed and trom which 
they have intellectually profited. 

In his report to the Executive Council on November 12, the Executive 
Director said: 

In this last report to the Council as Executive Director I vant first of 
all to say that for me personally it has been an interesting, stimulating, 
and challenging experience. It has been rewarding to hav2 had some 
small part in the adaptation of a major professional and learned so- 


cieiy to needs and problems of the contemporary world, in the lifting 
and broadening of its sights, and the growth in its number aad its reach. 


In accepting Mr. Merillat’s resignation, the Executive Coun3il adopted 
the following resolution: 


RESOLVED, that the Executive Council hereby accepts with regret 
the resignation, effective February 28, 1967, of the Executive Vice 
President and Executive Director, Mr. H. C. L. Merillat, and requests 
the President to write to Mr. Merillat expressing the Society s apprecia- 
tion to Mr. Merillat for his imaginative and constructive leadership in 
many areas of the greatest importance to the Society, ineluding the 
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development of the Society’s new programs in challenging new areas 
of international law and relations, the introduction of two new publica- 
tions—International Legal M aterials and the Society’s newsletter, the 
building of an effective administrative staff, the institution of sound 
budgetary and forward-planning procedures, and the establishment and 
maintenance of close and beneficial relations with institutional and 
other supporters of the Society. 


Under date of November 17, 1966, the President of the Society, Mr. John R, 
Stevenson, wrote to Mr. Merillat as follows: 


I am writing to confirm that the Society accepts with regret your 
resignation as Executive Vice President and Executive Director of the 
Society effective February 28, 1967. 

Pursuant to the resolution adopted by the Executive Council at its 
meeting on November 12, I am writing to express to you the Society’s 
appreciation for your imaginative and constructive leadership in many 
areas of the greatest importance to the Society, including the develop- 
ment of the Society’s new programs in challenging new areas of inter- 
national law and relations, the introduction of two new publications: 
International Legal Materials and the Society’s NEWSLETTER, the build- 
ing of an executive administrative staff, the institution of sound 
budgetary and forward planning procedures, and the establishment 
and maintenance of close and beneficial relations with institutional and 
other supporters of the Society. 


Sincerely, 
[signed] . JOHN STEVENSON 


Mr. Stevenson, in his letter, expressed the gratitude of all the members 
of the Society for the unstinting efforts of the Executive Director in estab- 
lishing and developing the Society’s new program of activities and obtaining 
for it the extensive financial support which has made the program possible. 
Mr. Merillat goes ta his new activities in teaching international law at the 
University of Washington School of Law with the best wishes of the So- 
ciety for his continued success in his endeavors. 


Eneanor H. FINCH 


ELECTRONIC DATA-PROCESSING AND INTERNATIONAL LAW DOCUMENTATION 


On February 25-26, 1966, the American Society of International Law 
sponsored a small discussion meeting of persons active in the application 
of electronice data-processing techniques to international law documentation. 
The purpose was to share information on work in progress, to discuss 
possible future applications of computers to international law documenta- 
tion, and to facilitate co-operation among persons working in this area. 
The meeting began with a discussion of the present state of inter- 
national law documentation. Attention was paid to the present diffi- 
culties of getting complete information as to, and the texts of, treaties, 
judicial decisions involving international law (especially those of national 
courts), international organization documents, and relevant national legis- 
lation. It is even more difficult to obtain information as to customary 
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international law, since most countries make no provision for the systematic 
publication of foreign office archives. For United States practiee in inter- 
national law, there are the Moore, Hackworth, and Whiteman digests of 
international law. A digest of United Kingdom praciice, edited by Clive 
Parry, is now being issued. The Council of Europe has a committee on 
national digests of international law, and perhaps other national a 
will appear in the future. 

There was also discussion about books, periodicals, and secondary ma- 
terials. At the present time it is easier to do research in them than in 
primary documents because indexes, such as the Index to Foreign Legal 
Periodicals, and bibliographies are available. 

In the course of the meeting some attention was given to the potential 
use of computers to print offset master copy for duplication of documents, 
and alse to the use of computers in connection with microfilm files. A 
documertation center might be able to obtain and store on microfilm 
materials which would not normally be published because tae market 
would not justify the costs of thelr regular publication. 


THE APPLICATION OF ELECTRONIC PROCESSING 
TO INTERNATIONAL LAW DOCUMENTATION 


A number of projects in which computers are used to process interna- 
tional Jaw materials are now in operation. These range from the automa- 
tion of library catalogues to the full-text processing of international agree- 
ments. 


Automation of Library Catalogues 


The Library of Congress and about fifteen other libraries, with financing 
providea by the Council on Library Resources, have under way at the 
present time a ‘‘machine-readable catalogue data project.” Tae goal of 
this pilot project is to accelerate the dissemination of catalogue cards, of 
which the Library now sells about 50-60 million a year. 


Indexing Documents 


John H. Jackson, University of Michigan, has indexed General Agree- 
ment on Tariffs and Trade documents on punched cards. Approximately 
3,000 documents (30—40,000 pages) have been indexed, by document num- 
ber, countries involved, articles of the G.A.T.T. agreement to which they 
relate, product, and some other headings. The indexing was done as an 
aid -to Professor Jackson’s research on G.A.T.T. and may not be con- 
tinued once that research has been completed. 

Peter H. Rohn, University of Washington (Seattle), has directed a 
project in. which every treaty published in the Umted Nations Treaty 

:1 Jn 1961 the Historical Office of the U. S. Department of State prepared a. memo- 
randum reporting that of 77 countries surveyed, over three-fourths made no provision 
for the serial publieation of diplomatie correspondenee even on a selective basis. 
Foreign Relations of the United States is one of the few such publications, and its 
volumes ae follow the events they deal with by at least twenty years. 
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Series has been coded for information as to parties, time, registrant, pre- 
dominant subject matter, textual references to international organizations, 
and other information. This project began as an aid to the study of the 
institutionalization of treaties? He is now developing further informa- 
tion for U.N.T.S. treaties and is comparing this with information for 
treaties that are not in that series. The project has involved not only the 
preparation of a cumulative index to the United Nations Treaty Serves, 
but use of the computer to make correlations; for example, treaty profiles 
of different countries (with whom they have treated and on what kinds 
of subjects), as well as a set of global trends and averages. ' 


Document Search Using Indexing in Depth or Digest-Descriptions 


George Washington University, in co-operation with the Internal Reve- 
nue Service and the World Peace Through Law Center, is planning a 
project involving foreign and international tax materials. The plan is 
that relevant treaties, statutes, regulations, and court decisions will be 
read and indexed by persons familiar with the subject matter using a 
preconceived indexing scheme and perhaps also by keyword. The index 
entries will be computerized, and printed indexes may be prepared and 
updated by computer or the computer may be used for direct search of 
the index cards. It is planned that the Internal Revenue Service and 
the World Peace Through Law Center will provide the documentary ma- 
terials, George Washington will handle the classification, indexing, and 
preparation of printed indexes, and the World Peace Through Law Center 
will handle the dissemination of the results. 


Full-Text Processing 


. The most expensive system initially, and -probably the most versatile 
in the long run, is full-text processing of documents. This means that 
the full text, sentence by sentence, of a document is reproduced on mag- 
netic tape and is capable of machine search. Such a project is in opera- 
tion, using international agreements of. concern to the U. S.. Department 
of Defense. The University. of Pittsburgh operates the project under 
government contract. Over 1,500. separate documents are involved, -some 
of considerable length. Some of the agreements receiving heavy use 
will be printed into desk books with keyword-in-context indexes.* Be- 
cause of the length (and detail) of the indexes that can be made when 
documents are processed full text, it is not planned that printed indexes 


2See Peter H. Rohn, ‘‘Institutionalism in the Law of Treaties: A Case of Com- 
bining Teaching and Research,’’ 1965 Proceedings, American Society of Turerna tonal 
Law 93. 

3 The Agreement between the Parties to the North Atlantic Treaty Regarding the 
Status of Their Forces, signed at London, June 19, 1951, and the German Supplemental. 
Status of Forces Agreements, signed at Bonn, Aug. 3, 1959, together with a key- 
word-in-context index have been printed as desk books. The agreements in machine- 
printed form are 133 pages, and the index is 344 pages. 
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of many of the agreements will be made. Rather, it is planned to search 
the magnetic tapes directly when research questions are raised. 

Jan I. Triska of Stanford University has formulated a proposal for 
the full-text processing of the United Nations Treaty Series. He has done 
preliminary work on the development of lists of similar and related words 
to assist effective searching of the documents. ; 


Compatibility of Approaches 


Materials can be put on magnetic tape and searched by computer either 
in natural words (English language) or can be translated in advance 
manually to code symbols related to a particular hierarchal scheme. The 
Department of Defense international agreement project uses natural 
words. The projects of Professors Jackson. and Rohn use codes. 

Systems using natural words permit greater flexibility for future de- 
velopment. Natural-language systems can accept documents in full text, 
abstracts, indexes in depth, headnotes, descriptions, brief extracts, tables 
of contents, and existing manually prepared indexes. If properly planned, 
a Single system can accept materials in all these forms and search them as 
one. Hffective use of natural-word systems requires the preparation of 
word-frequeney lists (compiled by machine) and thesauri (eompiled by 
man) so that the searchers will know what words to look for. 

Systems using code symbols require that the documents be indexed 
according to the code scheme. Normally, this would be done in advance. 
Programming the computer for search and print-out of the coded in- 
formation is relatively simple. It is more difficult with systems using 
code symbols, however, to introduce new concepts and to search the docu- 
ments previously indexed to bring them under the new concepts. There 
is also some danger of error in the manual coding process. The machine 
output of such a system is code symbols, and the user must then look up 
the document. | 


- Can the Retyping of Documents for Computer Processing be Avoided? 


Most of the projects for electronic processing of legal materials now in 
operation require the retyping of the information to be put into the 
computer. It was estimated that the cost of key-punching alone is about 
one-half cent per word. In the case of a full-text system this is probably 
about one-half of the total cost of getting the information into the ma- 
chine in machine-readable form. Where an index or digest rather than 
the full text of a document is put in the computer the largest cost is 
the manual indexing and the key-punching is only a small item. 

Possible ways of avoiding the retyping costs were discussed. It was 
noted that no satisfactory multiple type-face optical scanner is available; 
doubts were expressed that such a scanner would be available at any time 
soon. An optical scanner will not be of much use if it has an unacceptable 
rate of errors or is subject to ‘‘mental breakdowns.’’ It was also noted 
that the optical scanner takes computer time, and the computer time may 
be more expensive than the time of key-punch operators. 
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Where an organization which reproduces its own documents is also 
interested in electronic processing, there is the possibility of typing the 
documents initially on a flexowriter typewriter which at the same time 
makes a typewritten copy and also a machine-readable paper tape. The 
punched paper tape can be transferred to punched cards or ‘‘read”’ 
directly by the computer onto magnetic tape for machine processing.* — 


POSSIBLE FUTURE ACTIVITIES 


The cost to initiate and to maintain an electronic data-processing system 
is high. While projects devoted to specific research needs may be modest 
(e.g., Jackson’s G.A.T.T. project cost less than $1,500), any attempt to 
automate a large body of documentation requires substantial funding 
(e.g., the Defense Department’s international agreement project will cost 
in excess of $100,000). Such expenditures are economically justified if 
the systems will benefit a large number of users or if the materials are 
of importance to the making of important decisions. The need for co- 
operation among persons interested in operating projects and potential 
users is evident. 

Several ways in which the Society or others might assist efforts to 
apply electronic techniques were discussed at the meeting: 

1. Could a clearing house be established to receive information on what - 
various individuals and institutions are doing and disseminate this informa- 
tion through correspondence or publications? 

2, Might some arrangements be made for the dissemination of madik 
print-outs of indexes and the like? In the meantime persons are invited 
to deposit with the Society machine print-outs.and other materials re- 
sulting from their work with international law documents. Professor 
Rohn has deposited with the Society a set of his major print-outs, both 
coded raw data and statistical correlations. Benjamin Forman of the 
Department of Defense has provided a copy of the full-text machine print 
of the N:A.T.O. Status of Forces Agreement and the German Supplemental 
Agreements, together with a keyword-in-context index prepared under the 
Department of Defense project. 

8. Professor Jackson suggested that persons indexing international law 
documents, as opposed to those using a full-text process, might attempt to 


4 There was discussion at the meeting about the possibility and desirability of 
computerizing in full text the principal documentation of the United Nations. It was 
learned after the meeting that, although the United Nations does not computerize its 
regular documentation, the copy for the printed Oficial Records of General Assembly and 
Security Council meetings is typed on a typewriter with a punched paper-tape output. 
This tape is fed into a second, automatie typewriter that adjusts the right-hand margins 
to be even and types the final copy for photo-offset printing. This tape is identical 
with the paper tape used in the standard paper-tape readers on computers. This means 
that the United Nations. may be preparing as a by-product of its present procedures an 
expensive component of a full-text electronic system. The possibility of using the paper 
tapes for data-processing purposes deserves investigation. Of course, the tapes might 
require some correction where headings in different type face were inserted or correc- 
tions were made in the proof. 
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agree, on a common indexing scheme (of descriptive words for those using 
natural language, and corresponding numbers for those using code sys- 
tems). Others mentioned that attempts to arrive at agreed library 
classification schemes had proved difficult for international law librarians, 
Professor. Jackson felt the benefits of a common coding scheme -for ma- 
chine processing would be great enough to justify the efort. Since 
the meeting Profesor Jackson has formulated a ‘‘General Scheme of 
Code Symbols for International Law’’ to initiate discussion of this subject. 
If sufficient interest is expressed by other persons and they ar2 willing to 
take the time to study the general conceptual problems involved and to 
make detailed comments on Jackson’s proposed scheme, micht a small 
meeting be organized devoted to classification schemes? Is this a subject 
more appropriate for such groups as the American Association of Law 
Libraries? 

-4, Could the United Nations itself, or some other organization such as 
the Society, take the initiative in the establishment of a comm-ttee, or the 
commissioning of an individual working with a committee, to make a study 
of United Nations documentation and to prepare a report that would 
analyze the basic needs that should be met inside the United Nations and 
outside by a system of machine processing, indicate alternative methods for 
machine processing of U.N. documentation, and give an assessment of the 
approximate costs? j 
' One of the priorities that emerged from the discussions was the need 
to improve methods for gaining access to the content of U.N. documents. 
The indexes to U.N. documents are often not- adequate for persons doing 
research and much time must be spent ‘‘leafing through’’ anc. re-reading 
documents. -It was stated at the meeting that the library of the United 
Nations receives a very large number of reference requests during As- 
sembly sessions (about 800 each week), and it is hoped that arrangements 
can be made to facilitate the handling of these requests. A study group 
might initially focus on this problem (taking into account scaolarly and 
professional needs outside the United Nations as well as needs. within the 
organization) and on the preparation of the Repertory of Practice of 
United Nations Organs, which is a Secretariat-wide operation eo-ordinated 
by the General Legal Division that should be brought up tc date from 
1959, The committee might also make suggestions about how existing 
punched paper tape, mentioned in footnote 4, might be labeled, stored, and 
possibly used pending consideration of an electronic system. Considera- 
tion might also be given to computerizing documents when they are mimeo- 
graphed and using the computer to prepare the copy for printed documents 
without the necessity for retyping. 

All persons interested in being informed of similar reports that may 
emerge in the future are invited to send their names to ‘‘ Electronic Data- 
Processing,’’ American Society of International Law, 2223 Massachusetts 
Avenue, N.W., Washington, D. C., 20008. 


RicuarD W. EDWARDS, JR. - 
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THE COLLOQUIUM ON CENTRAL AND LATIN AMERICAN REGIONAL ORGANIZATIONS, 
DITCHLEY PARK, JULY 1-3, 1966 l 

In the mid-twentieth century, the importance of E TE, ta 
tions has manifested itself not only in the steady increase in the number 
and type of such organizations, but also in the growing effort in and special 
attention paid to. their study. The Law of International Institutions 
is not just an integral part of international law; it has already given 
birth to an independent new frontier (i.e, the Law of European Insti- 
tutions) and has strengthened other frontiers (e.g., International Eco- 
nomic Law). The recent colloquium sponsored by the British Institute 
of International and Comparative Law on Central and Latin American 
Organizations may have pioneered the way for the emergence of yet 
another independent branch—the Law of Inter-American Institutions; 
at the least, this Colloquium has filled a gap in the teaching of inter- 
national law in this country and has drawn attention to a field which 
has too often been ignored by international lawyers in Europe. 

The unique position of the British Institute of International and 
Comparative Law in the legal community is testified to both by its large 
and very wide-ranging research and educational program of confer- 
ences, colloquia, lectures, study courses and research projects and its 
authoritative publication of The International and Comparative Law 
Quarterly. Recently, the Institute’s advisory function overseas has been 
extended into a new rôle complementary to that of the British Foreign 
Office. This is partially evidenced by the active participation on an 
advisory basis of the Director, Dr. K. R. Simmonds, in a legal com- 
mittee of experts of the Convention of the Latin American Free Trade 
Association (LAFTA), and it can be discerned in the conclusion of this 
Colloquium—the first phase of the recently instituted program of re- 
search into international organizations outside iii a indirectly 
substantiates this view. 

The Colloquium took place from July ist to July 3rd, 1966, at the 
Anglo-American Conference Centre at Ditchley, near London, The 
central themes pursued were: (a) the recent development of Central 
and Latin American regional organizations; (b) a comparative study of 
their purposes, legal techniques and limitations and those of European 
institutions; (¢) an evaluation of useful rules for finding solutions in 
other developing areas; (d) the development of international law through 
American organizations; and (e) the development of human rights on 
this Continent. Instead of a superficial coverage of all regional organiza- 
tions, the program coneentrated on Central and Latin American economic 
institutions, i.e., Central American Common Market (Secretaria Perma- 
nente del Tratado General de Integración Económica Centroamericana— 
SIECA) and LAFTA. The Organization of American States (0.A.8.) 
was considered from its peacekeeping aspects and in relation to the devel- 
opment of international law. The Colloquium commenced with papers on 
the study of Latin American institutions, on Anglo-American literature in 
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this field and on the political and economie relations between the United 
Nations and Latin Ameriea. 

The main area of discussion involved the examination of LAFTA and 
the Central American Common Market and their comparison with 
E.E.C. and EFTA. Although half of the conference was focused on 
this aspect, it was not really comprehensive or deep enough :n the aca- 
demic sense, though from the practical point of view, by the end of the 
discussions the participants were provided with a clear picture offering 
considerable insight into the issues concerned. One of the ques-ions raised 
was the level of economic integration these American institutions 
had reached and whether they were, for the purpose of self-discipline 
and academic inquiry, supranational (as the three European Communities 
which have direct authority over nationals and enterprises >f member 
states) or merely international, where no direct authority has been trans- 
ferred to the organizations. It may be noted that nuclear integration of 
the seventeen American states under the Inter-American Nuclear Energy 
Commission ([ANEC) also provides interesting legal comparisons when 
a parallel is drawn with Euratom and ENEA (European Nuclear En- 
ergy Agency) in Europe. 

Highlights of the conference were the papers, ‘‘Peace and Security 
Aspects of the OAS,” by Dr. I. Brownlie, and ‘‘Regional Organizations 
and the Development of International Law,” by Dr. I. MacG<bbon. Dr. 
Brownlie drew the conclusion that the United Nations had Jost control 
of regional arrangements. Although he asked many interesting and 
illuminating questions, one was left with the impression that “‘que será 
será.” This possibly indicates that a reconstruction is required in 
this field. Dr. MacGibbon’s inquiry was very enlightening. Dne of the 
questions raised during the discussion following his paper was whether 
and, if so, to what extent regional international law, in particular 
Latin American customary law (e.g., the right of asylum), was recognized 
by international law. Attention was drawn to the Asylum and Haya de 
la Torre eases. This and some other interesting issues raised by the 
speakers and during the discussions could not be pursued further :in the 
formal sittings because of the lack of time. The minds of ~he partici- 
pants will long remain stimulated by the frank atmosphere of the con- 
structive and critical discussions which were carried on with great en- 
thusiasm during the three-day stay in Ditchley. This marked a dis- 
tinctive feature of the meeting. 

The Colloquium was justified in spending two sessions on tie develop- 
ment of human rights in America, taking into consideratien the im- 
portance of the subject itself, and the need for the evolution of legal tech- 
niques, and useful rules for finding solutions in similar areas of the 
world where recognition of human rights is badly needed. The pro- 
posed conclusion of the Inter-American Convention on Human Rights 
later this year is most encouraging and deserves the special ettention of 
international lawyers, for it will be the first of its kind outside Europe. 
This part of the Colloquium concentrated on: the protection of human 
rights on the American Continent, the Inter-American Commission on 
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Human Rights, the Inter-American Convention on Human Rights, and, 
lastly, the recommendations relating to human rights of the 1965 Wash- 
ington Conference on World Peace Through Law. It may be of interest 
to note that two Latin American countries (i.e. Argentina and Uruguay) 
have separately proposed the inclusion of the right to asylum, and the 
prohibition of military revolution (or coup d’etat) and of capital punish- 
ment as basic human rights. It would seem that the notion of human 
rights extends further in this respect in Latin America than in Europe. 
The conference consisted of thirty experts representing wide interests: 
international law teachers, jurists, Eurocrats, governmental legal ad- 
visers, international servants, practicing lawyers, and high officials of 
the Latin American countries. It is hoped that the proceedings of the Col- 
loguinm will be published in The International and Comparative Law 
Quarterly. This will not only provide a partial compensation to those 
who missed the occasion but also add an exploratory and pioneering docu- 
ment in this field. 
Roy S. Le 
University College, London 


ASIAN INSTITUTE OF INTERNATIONAL STUDIES 


The first session of the Asian Institute of International Studies was 
held at the College of Law of the University of the Philippines, Quezon 
City, from June 14 to July 8, 1966, under the auspices of the Philippine 
Society of International Law and the Law Center of the University of the 
Philippines, the joint organizers of the Institute. The Asia Foundation 
and the Carnegie Endowment for International Peace provided the neces- 
sary financing for the Institute, whose first session was reported to be a 
great success, 

Lectures were delivered by Dr. Leo Gross, of the Fletcher School of 
Law and Diplomacy and a member of the Board of Editors of this 
JOURNAL; Dean B. S. Murty, Head of the Department of Law, Andhra 
University, India; and Dr. Franklin Yao of National Taiwan University. 

Under the general topic of ‘‘Dynamics of International Law’’ Dr. Gross 
discussed the present state of international law; governments, domestic and 
international tribunals and international organizations as expositors of 
international law; sources of international law; the political, legal and 
socio-economic foundations of a new international order; and contemporary 
theories of international law. 

Dean Murty discussed ‘‘International Adjudication—lIts Present Scope, 
Prospects and Policy’’ with reference to various elements of international 
disputes and their presentation to and adjudication by international 
tribunals. 

Professor Yao lectured on ‘‘The International Protection of Human 
Rights,’’ discussing, inter alia, the impact of power politics on human 
values and regional developments in the protection of human rights. 

The opening session on June 14 was addressed by the Chairman of the 
Governing Board of the Institute, General Carlos P. Romulo, President 
of the University of the Philippines. At the closing session on July 8, 
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Mr. Justice Jesus G. Barrera, President of the Philippine Society of 
International Law, presided and distributed the certificates of attendance, 
with the assistance of Mrs. Gross. The closing exercises were followed 
by a reception and dinner, with the lecturers as special guests. 

The lectures were attended by Philippine officials from the Judge Advo- 
cate General’s Office of the Department of National Defense, tae Depart- 
ment of Justice, the Department of Foreign Affairs and from the Congress, 
as well as by practitioners and faculty members of private universities in 
Manila. Among those also attending were a number of persons from other 
countries, including a foreign service officer in the Ministry of Foreign 
Affairs of the Republic of China, a professor from Seoul National Uni- 
versity, Korea, graduate students from Thailand and Korea, and an 
American professor taking graduate courses at the Ateneo de Manila 
University. 

The second session of the Institute will be held from June 5 to June 30, 
1967. The main course of lectures will be delivered by Professor Richard R. 
Baxter of Harvard University School of Law. A short course will be given 
by Professor J. J. G. Syatauw of Indonesia, Faculty Chairman of the Inter- 
national Relations Course in the Institute of Social Studies at The Hague. 

Those principally responsible for organizing the Institute ir 1965 are 
Dean Vicente Abad Santos of the College of Law of the University of the 
University of the Philippines and Vice President of the Philippine Society 
of International Law; Director Crisolito Pascual of the Law Center of the 
University; Judge Jorge R. Coquia, Executive Secretary, Dr. Florentino 
P. Feliciano of the Executive Council, and Solicitor Frine Zaballero, 
member of the Philippine Society of International Law. Mrs. Zaballero, 
who had attended the 1964 session of the Hague Academy of International 
Law, had proposed the establishment of an Asian Institute of Interna- 
tional Law in the Philippines patterned after the Hague Academy, based 
on the idea that such an institution in Asia can operate in that region in 
much the same way as the Hague Academy does in Western Europe. 

The fundamental objective of the Institute is to promote undarstanding 
of the rôle of law in the effective relations of states and peoples, particu- 
larly in Asia. Specifically it alms to increase the capacity of government 
officers and law practitioners to recognize and deal professionally with 
international law questions, to improve the quality of teaching in inter- 
national law and relations, and to encourage scientific and creative in- 
quiry for the relevant legal principles and procedures for the resolution 
of regional problems. 

The Institute does not have a permanent staff of lecturers, but plans 
to hold an annual series of lectures by leading authorities on international 
law and related disciplines. The lecturers will be drawn from different 
countries, from university faculties and from staffs of international 
organizations in the fields of the subjects to be treated. Auditors of the 
lectures will be drawn from among the lawyers and judges of South and 
Southeast Asia, university lecturers, members of the diplomatic service, 
military, naval and air officers and graduate law students with background 
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knowledge of international law or international relations. Those ad- 
mitted to attendance must have a college degree and experience in one 
of the following fields: public service, law, political science, foreign service 
and economies. 

The governing body of the Institute is the Board of Trustees composed 
of General Romulo, Chairman; Justice Jesus G. Barrera; Dean Abad 
Santos; Dr. Feliciano; and Professor Alejandro M. Fernandez, Chairman, 
Political Science Department, University of the Philippines. A Consultative 
Council of the Institute has also been established to advise the Institute on 
matters to enable it effectively to carry out its objectives. The present 
members of the Council are Dr. Tsen-Ming Huang, Chairman of the 
Judicial Yuan, Republie of China; Professor M. R. Seni Pramoj, former 
Prime Minister of Thailand and former Thai Ambassador to the United | 
States; and Dr. Motilal Chimanlal Setalvad, former Indian Delegate to the 
United Nations Security Council and General Assembly. Professor Bar- 
tolome Carale is Executive Secretary of the Institute, whose headquarters 
are in the College of Law Building, Law Center, University of the 
Philippines, Quezon City. Applications to attend the second session should 
be received not later than March 1, 1967, and should be made by letter 
to the Executive Secretary of the Institute. 

EvEANoR H. Finca 


CONFERENCE OF ASIAN INTERNATIONAL LAW SCHOLARS 


A. conference of international law experts from Asian countries was 
held at the University of Hongkong from January 2 to 7, 1967, to discuss 
current problems of international law of particular interest to Asian 
countries. About 25 experts participated in their personal capacity, and 
a number of non-Asian scholars attended as consultants and observers, 
these including Professors Myres 8. McDougal of Yale Law School, Clive 
Parry of Cambridge University, and Eduardo Jiménez de Aréchaga of 
the University of Uruguay. Among the subjects considered were foreign 
investments, succession of states, and pacific settlement of international 
disputes. 

The conference was held with the financial assistance of the Carnegie 
Endowment for International Peace and the Asia Foundation. It is the 
second such conference to be held, the first having taken place at Singapore 
in January, 1964. Dean Vicente Abad Santos of the College of Law of 
the University of the Philippines is Chairman of the Provisional Commit- 
tee which was appointed by the first conference to follow up the con- 
clusions and recommendations of that conference, and upon whose initiative 
the second conference was held. 


WORLD CONFERENCE ON WORLD PEACE THROUGH LAW, 1967 
The Third World Conference on World Peace Through Law will take 


place from July 9 to 14, 1967, at the Palais des Expositions in Geneva, 
Switzerland. High court justices and leading members of the legal 
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profession from more than 120 nations are expected to attend. All 
lawyers, jurists, legal scholars and interested citizens from throughout 
the world are invited. The Hotel Intercontinental will serve as head- 
quarters of the conference. 
. One cf the purposes of the conference is to advance the development 
of an international consensus on law rules, procedures, and institutions 
capable of establishing and maintaining peaceful relations between men 
and states. It will consider the development and co-ordination of volun- 
tary activities to promote these ends. The program will emphasize a re- 
view of the Global Work Program adopted at the first conTerence in 
Athens in 1963 and further developed at the second conference in Wash- 
ington in 1965.* It will also concentrate on the development and expan- 
sion of specific activities designed to obtain greater support for the Rule 
of Law at the local and national levels by the public and by governments. 
The conference is also expected to consider new proposals for the de- 
velopment of international law to meet rapidly changing conditions and 
needs of the present time. 
. The tentative program of the conference includes working sessions on 
Peacekeeping, International Courts, United Nations, Arbitral Tribunals and 
Conciliation, Impact of Law on Science and Technology, Computerization 
and Legal Information, Human Rights, Foreign Legal Problems of General 
Practitioners, Development of International Law by International Organ- 
izations, Disarmament, Industrial and Intellectual Property, Population 
and Urbanization, Transnational Trade and Development, Space Law and 
International Communications, Creative Research and Legal Education. 

Inquiries regarding the conference should be addressed to 1967 World 
Conference, World Peace Through Law Center, 75 rue de Lyon; Geneva, 
Switzerland. Applications for registration, hotel accommodations and 
travel arrangements should be sent to: Geneva World Conference, Co- 
ordination Center, 839 17th Street, N.W., Washington, D. C. 20005. Travel 
arrangements for participants from the United States and Canada are 
being made by Travel Consultants, Inc., 1612 K Street, N.W., Washington, 
D. C. 20006, U. S. A. Participants from other countries should make travel 
arrangements with the American Express Company, Inc., 7 rue du Mont- 
Blane, 1211 Geneva 1, Switzerland. 

| E. H. F. 


THE SOCIETY’S SOUTHERN CALIFORNIA REGIONAL MEETING, 1966 


Despite a great potential interest in Los Angeles, only twot Regional 
Meetings of the American Society of International Law had been held 
there before 1966. The third was held on Saturday, April 23, 1966, 

* See 55 A.J.LL. 1001 (1962); 58 ibid. 138 (1964); and 60 ibid. 68, B61 (1966). 

1 Both of these meetings were hell at, and under the auspices of, the Law School 
of the University of Southern California, The earlier is recorded in ‘‘Regional 
Meetings of the Society,’’? 50 AJL. 130 (1956), and in 1956 Proceedings of the 
Society 264 at 272; there is an interesting outline of the later meeting in 54 A.J.LL. 
617 (1960). 
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at the Law School of Loyola University. The general subject was “‘The 
Continental Shelf and Fisheries Rights off the Pacifie Coasts of North 
and South America.” The meeting was sponsored by the Society, the 
Los Angeles County Bar Association, and Loyola University. The 
organizing committee for the meeting consisted of Ralph M. Abee, 
Esg., Professor Hans W. Baade, Professor Carl Q. Christol, Dr. William 
B. Stern, and Professor L. F. E. Goldie, Chairman. 

Dean Lloyd J. Tevis of Loyola and Mr. Glendon Tremaine, President 
of the Los Angeles County Bar Association, gave welcoming addresses. 
Professor Hans W. Baade was Chairman of the morning session, and the 
first speaker was this writer, who gave a paper entitled ‘‘The Conti- 
nental Shelf: A Twenty-Years’ Review,’’ the purpose of which was to 
point up the impending impact of the economic, scientific and techno- 
logical changes upon currently received ideas regarding the continental 
‘shelf doctrine. 

The rest of the morning was dada to a critica] discussion of United 
States v. California? This was begun by Mr. Richard H. Keatinge of the 
Los Angeles Bar, who represented California in the litigation, and who 
reviewed contradictions between this case and United States v. Louisi- 
ana. He also indicated areas for future litigation which the former 
case leaves open. Mr. Norbert A. Schlei, also of the Los Angeles Bar, 
and formerly a United States Assistant Attorney General, outlined 
the arguments supporting the California decision and possible bases of 
the United States position in future litigation. 

The First. Workshop and Interrogators’ Panel debated Mr. Keatinge’s 
and Mr. Schlei’s presentations. The Hon. Macklin Fleming, Justice 
of the District Court of Appeal, Second District, was Chairman. The 
members were, Mr. Warren J. Abbott, Deputy Attorney General, State 
of California, Mr. Richard H. Keatinge, Professor Robert G. Meiners, | 
California Western University Law School, Dr. John L. Mero, President, 
Ocean Resources Corporation, Mr. Norbert A. Schlei, and Mr. Jay L. 
Shavelson, Assistant Attorney General, State of California. 

During the luncheon which followed the Workshop and Panel Dr. 
William B. Stern spoke on the extensive materials and facilities of the 
Los Angeles County Law Library, particularly in the fields of inter- 
national and comparative law. 

The afternoon session was under the Chairmanship of Professor Carl 
Q. Christol, and the first speaker was Dr. John L. Mero who outlined to 
an audience mainly of lawyers and political scientists the enormous 
potential wealth of the minerals of the seas and the seabed, the tech- 
niques for surveying these, and the economies of their extraction and 
collection. Professor Lewis M. Alexander, Director, Law of the Sea 
Institute, University of Rhode Island, then presented a paper entitled 


2381 U. 8. 139 (1965); 59 A.J.I.L. 980 (1965). 

8 363 U. S. 1 (1960), and see United States v. Florida, ibid. 121. 

4Dr. Mero is a specialist in ocean and tidelands mining, and author of The 
Mineral Resources of the Sea (1965). 
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‘‘The Legal Order of the Seas.’ Dr. Fernando Labastida of the Office 
of Legal Affairs, United Nations, presented an outline of the major 
arguments supporting the CEP ° countries’ extended ‘‘continertal shelf” 
claims into the Pacific. His paper was entitled ‘‘The Continental Shelf 
and the Humboldt Current.’’ The last paper of the afternoon was Pro- 
fessor Ralph W. Johnson’s ‘‘Salmon Conflict in the North Pacifie.’? ® 

These papers were followed by a Second Workshop and Interrogators’ 
Panel under the Chairmanship of Dr. William B. Stern. The panelists 
were: Professor Lewis-M. Alexander, Mr. August Felando of the San Diego 
Bar and General Manager, American Tunaboat Association, Professor 
Ralph W. Johnson, Dr. Fernando Labastida, and Mr. Phillip M. Roedel, 
Manager, Marine Resources Operations, California State Fisheries Lab- 
oratory. 

After the close of the working sessions the meeting continued as a 
cocktail party and banquet, at which the Hon. Otto M. Kaus was the 
Master of Ceremonies, and Homer D. Crotty, Esq., of Gibson, Dunn & 
Crutcher, introduced the guest speaker, Lord Caradon, Minister of State 
for Foreign Affairs and Her Britannic Majesty’s Ambassador to the 
United Nations. His Excellency’s speech, ‘‘Dangers and Hopes of the 
United Nations,’’ elicited enthusiastic applause and was a very im- 
portant contribution to the underlying purpose of the Regional Meeting, 
‘namely, the stimulation of interest among as wide a group of Los 
Angeles people as possible in matters of international law in general and 
in the Society in particular. 

L. F. E. Gow 
Professor of Law, 
Loyola University of Los Angeles 


5¢¢CHP’? represents the initials of the major South American states (Chile, 
Ecuador and Peru) which claim, in the name of the continental shelf doctrine, zones 
of jurisdiction and conservation, or in some situations state territory, exsending two 
hundred nautical miles seaward from their low-water mark. 

8 Professor Johnson, of the University of Washington Law School, is Chairman of 
the International Fisheries Committee of the American Bar Association Section of 
International and Comparative Law. 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO CONTEMPORARY LAW 


The material for this section is compiled by Charles I. Bevans, As- 
sistant Legal Adviser, Department of State. 


CLAIMS 
Negotiation of agreements 


In a letter of August 30, 1966, the Department of State replied as indi- 
cated below to various suggestions, among others, relating to settlement 
of claims: 


(1) A suggestion that the East-West Trade Bill (8.3363) con- 
dition the authority it proposes to grant the President to enter into 
commercial agreements with the Communist countries of astern 
Europe upon the settlement of claims of American citizens against 
those countries, under certain specified conditions. 


Department’s reply: 


The Department’s interest in reaching satisfactory claims settlements 
with the Communist countries is reflected in the continuing efforts it has 
made toward that end. United States claims against Yugoslavia were 
settled in 1948 and 1964, against Poland in 1960, against Bulgaria in 
1968, and against Romania in 1960. Negotiations with Czechoslovakia 
have been in process for several years, and the third round of talks with 
Hungary has just been completed. Thus, claims settlements have been 
concluded, or are now being negotiated, in all of the Hastern European 
countries except Albania and the Soviet Union. 

In conducting negotiations looking toward the conclusion of a claims 
settlement with those Eastern European countries with which claims agree- 
ments have not been concluded, the Department believes that.the ne- 
gotiating position of the United States would be strengthened by passage 
of the East-West Trade Bill. As the Secretary of State explained in his 
letter of May 11, 1966, a transcript of which is enclosed, transmitting 
the Bill to the President of the Senate: 


‘*TAluthority to relax tariff restrictions will give the President the 
ability to negotiate more effectively for any of several objectives im- 
portant to the United States. These might include, for example, 
provisions for the settlement of commercial disputes, the facilitation 
of travel by United States citizens, the protection of United States 
copyrights, patents and other industrial property rights, assurances 
to prevent trade practices injurious to United States labor and in- 
dustry, settlement of financial claims and lend-lease obligations, more 
satisfactory arrangements in cultural and information programs— 
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and others of our economic, political and cultural objectives. These 
possibilities are of course only illustrative and it is improbable that 


all of them could be dealt with in a single agreement. We will need 
to test each negotiation for the gains to be made in it.” 


As the excerpt from the Secretary’s letter states, the conclusion of 
claims settlements is but one of a number of significant national interests 
whose advancement the President might obtain in the context of the 
negotiation of commercial agreements with Eastern European countries. 
To make a claims settlement a prerequisite for the conclusion of a com- 
mercial agreement with an Eastern European country could require the 
United States to abandon other substantial benefits which the Eastern 
European. country might have been prepared to provide, merely because 
agreement could not be reached on a claims settlement. The judicious 
pragmatism reflected in the last sentence of the excerpt from the Secre- 
tary’s letter would be defeated by such a requirement. The Department 
accordingly considers that to restrict the authority of the President under 
the Bill in the manner proposed .. . would impede, rather than promote, 
an evertual claims settlement as well as the overall accomplishment of 
United States national interests. | 


(2) A suggestion that all appropriate safeguards to ensure the 
eventual settlement of claims on a satisfactory basis should be worked 
out before a claims agreement is concluded. 


Department’s reply: 


. .. Procedures have been adopted by the Government of the United 
States to ensure the proper adjudication of claims of United States 
nationals. In this connection a domestic claims commission has been 
established pursuant to the International Claims Settlement Act of 1949, 
as amended (64 Stat. 12), to determine the validity and amount of claims 
in an expeditious manner. On the other hand, the Department does its 
utmost to obtain the most favorable settlement possible consistent with 
the foreign relations policy of the Government of the United States. 
Every effort is made to obtain settlement by the immediate payment of a 
lump sum in United States dollars as in the agreement with the Govern- 
ment of Yugoslavia in 1948. However, because of the economic con- 
ditions of the respondent countries immediate payment of the entire 
amount in United States dollars is not possible. In such circumstances the 
Department accepts installment payments. To date no government con- 
eluding a lump sum claims agreement with the Government of the United 
States has defaulted in such payments. Also, every effort is made to 
obtain compensation equal to the market value of the property at the time 
of taking and, in the event of a delay in payment, interest for the loss 
of use cf the money each claimant was entitled to be paid at the time of 
the taking of the property. The foreign governments, however, advance 
evidence ‘and arguments attempting to show that many of the claims 
are overvalued by the claimants and that some are invalid from an inter- 
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national legal standpoint. The Department, of course, in order to obtain 
the best possible settlement presents evidence and arguments supporting 
the claims. Negotiations are interrupted many times because of such 
differences. While every effort is exhausted to obtain a full settlement 
the Department is often faced with the prospect of settling for a lesser 
amount or not getting any settlement. The maximum amount possible 
is always obtained. 


(3) A suggestion that Eastern European countries agree to waive 
the application of their statute of limitation and prior valuations as 
part of a claims agreement to avoid defeating claims. 


Department’s reply: 


The Department fails to understand the relevance of such suggestion 
to international claims agreements with Eastern European countries as 
no claim which has been otherwise valid has been defeated because of the 
statute of limitations. Claims covered by such agreements include all 
claims of United States nationals for the taking of property within certain 
specified periods without regard to the statute of limitations. 

In no event are prior valuations of property established by the Eastern 
European countries conclusive. The Department and the domestic com- 
missions established pursuant to the above-mentioned Act always make an 
independent determination of the value of the property on the basis of the 
evidence available. Every effort is made to determine the market value 
of the property at the time of taking regardless of prior valuation. 


(4) A suggestion that the scope of any claims settlement should 
include ‘‘individuals as well as owners of part or whole of business 
entities which were in existence in the communist country. Real and 
personal property ... should be eligible’? and that consideration 
should be given to claims of ‘‘ deprivation of liberty, health due to 
imprisonment in concentration camps, torture, ete... 


Department’s reply: 


Claims of individuals and legal entities for the taking of real and 
personal property have been included in all lump sum agreements made 
by the Government of the United States with Eastern European countries. 
For example, Article 1 (a) and Article 2 of the Agreement of July 19, 
1948, between the Governments of the United States and Yugoslavia, 
provide as follows: 


“ Article 1 


‘‘(a) The Government of Yugoslavia agrees to pay, and the Govern- 
ment of the United States agrees to accept, the sum of $17,000,000 
United States currency in full settlement and discharge of all peeuniary 
claims of the Government of the United States against the Government 
of Yugoslavia ... and in full settlement and discharge of all, claims 
of nationals of the United States against the Government of Yugoslavia 
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on account of the nationalization and other taking by Yugoslavia of 
property and of rights and interests in and with respect to property, 
which occurred between September 1, 1939 and the date heraof.’’ 


‘Article 2 


‘The claims of nationals of the United States to which reference is 
made in Article 1 of this Agreement include those respecting property, 
and rights and interests in and with respect to property, which at the 
time of nationalization or other taking were: 


‘‘(A) Directly owned by an individual who at such time was a 
national of the United States. 

‘*(B) Directly owned by a juridical person organized under the laws 
of the United States, or a constituent state or other political 
entity thereof, twenty percent or more of any class of the 
outstanding securities of which were at such time owned by 
individual nationals of the United States, directly, or in- 
directly through interests in one or more juridical persons of 
whatever nationality, or otherwise; or 

‘*(C) Indirectly owned by an individual within category (A) above, 
or by a juridical person within category (B) abov3, through 
interests, direct, or indirect in one or more juridical persons 
not within category (B) above, or otherwise.”’ 


Substantially similar provisions are included in the Agreement of July 
2, 1963 with Bulgaria; the Agreement of March 80, 1960 with Romania; 
the Agreement of July 16, 1960 with Poland, and the Agreement of 
November 5, 1964 with Yugoslavia. ... 

Personal injury claims are not included in such agreements because of 
the unwillingness of the Eastern European countries to include such 
claims. Nevertheless, claims for personal injury are not preclided from 
espousal on an individual basis. The Department considers espousing 
claims egainst Hastern European countries for personal injuries when 
such claims are legally valid under principles of international law. 


Policy not to espouse formally claims of persons not U. K. citizens when 
their claims arose 7 


The rôle of the United States in the settlement of claims and the status 
of claimants 


In a latter of August 25, 1966, the Chairman, Subcommittee cn Europe, 
Committee on Foreign Affairs, House of Representatives, invited the 
Department of State to comment on certain issues arising in testimony 
before the Subcommittee with regard to the amendments to the Interna- 
tional Claims Settlement Act contained in 8. 1935 and S. 2064. The reply 
of September 14, 1966, from the Department of State includsd, among 
others, comments as indicated below with respect to two of the suggestions, 
as noted, which had been made in the course of the testimony: 
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(1) Suggestion ‘‘that the U. S. Government should espouse the 
claims of ‘new citizens.’ In other words, that under the various 
claims programs, persons who were not U. S. citizens at the time of 
loss of their property but who subsequently became U. S. citizens 
ought to be included as eligible claimants” ; 


.. . It is the long established policy of the United States Government 
not to espouse formally claims of persons who were not citizens of the 
United States when their claims arose. This policy rests on a universally 
accepted principle of international law and so far as the Department 
knows has been regularly followed by Western countries in their postwar 
settlements with Communist countries. While it does not formally espouse 
such claims, the Department has since World War II tried to persuade 
the governments with which it has made claims agreements to seitle 
claims of United States nationals who did not have that status when their 
claims arose. Not a single government has been willing to do so and in 
each instance the Department reached the conclusion that it would have to 
exclude them from the lump sum to be paid by the foreign country con- 
cerned if a satisfactory settlement was to be obtained for persons who were 
citizens of the United States when their claims arose. 

For instance, in the negotiations with Yugoslavia concerning the 1964 
claims settlement, the Department again endeavored to persuade the Yugo- 
slav Government to settle claims of all American citizens which arose be- 
tween July 19, 1948 (the date of the previous agreement) and November 
5, 1964 (the date of the last agreement). Among the arguments for the 
Inclusion of United States nationals who did not have that status when 
their claims arose the Department cited as precedents the Yugoslav agree- 
ments with Greece and Denmark. ... The Yugoslav Government refused 
to consider those agreements as precedents on the ground that the identity 
of all of the claimants involved was known to both governments at the 
time the agreements were negotiated and none of them had acquired 
Greek or Danish citizenship after their properties were taken. Under 
these circumstances the Department was faced with the alternatives of ex- 
eluding from the agreement those persons whose United States citizenship 
was achieved subsequent to the time when their claims arose or not obtain- 
ing a satisfactory settlement for persons who were United States citizens 
when their claims arose. 

In such circumstances, where the lump sum paid by the foreign country 
had to be arrived at taking into account only those claims in which the 
claimants were United States citizens at the time their property was 
taken, the Department believes it would be inequitable for claimants who 
did not acquire United States citizenship until some time after their 
property was taken to be permitted to share in the distribution of the 
lump sum, because to do so would reduce the amount received by. individual 
claimants whose claims were valid under established principles of inter- 
national law. | 


(2) Suggestion ‘‘that the U. S. Government should not have 
agreed to the terms of the Rumanian and Bulgarian Claims Agree- 
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ments which accepted the sums mentioned in the Agreements as full 
settlement of the claims of U. S. citizens against the said countries 
for loss of property. It had been suggested that the waiver of the 
unpaid balance of the awards made by the Foreign Claims Settlement 
Commission constitutes a ‘taking’ by the United States which is with- 
out precedent. ’’ 


This suggestion fails to distinguish between a cause of action and. an 
international claim. Where the property of an individual has been. na- 
tionalized by a foreign government, the individual has a cause of action 
for which there may. sometimes be a remedy in the administrative or 
judicial system of that country. If the United States Government were to 
deprive him of that cause of action, a basis might exist for him to claim 
reimbursement from the United States. When the United States espouses 
the claim of one of its citizens, or takes other steps on the diplomatic 
level to obtain reimbursement from a foreign government, it usually does 
so because other remedies do not exist or are not effective in the foreign 
state. The United States Government is not obligated to espouse the 
claim of its citizens even when it considers the claim meritorious. Its 
decision whether or not to do so and the subsequent negotiations concerning 
the settlement of the claim on the diplomatic level are part of its responsi- 
bility for the conduct of foreign affairs. Claimants have no vested rights 
in the proceeds from such negotiations, and settlement for less than the 
full amount of the claim thus does not constitute a taking of property in 
the Constitutional sense. ; 

Having presented the claims to the Bulgarian and Romanian Govern- 
ments, and having accepted in each instance the largest settlemant believed 
possible, the United States Government, by the claims settlement, under- 
takes no more than not to present the claims again through diplomatic 
channels. The language of the claims settlements in question makes this 
clear. Article III (2) of the Agreement with Bulgaria provides: 


‘Erom the date of this Agreement, the Government of the United States 
of America considers as settled and discharged as between the Covernments 
of the United States of America and the People’s Republie sf Bulgaria 
and will not pursue or present to the Government of the People’s Republic 
of Bulgaria: — | 


(a) Claims fallmg within Article 23 of the Treaty of Peace with 
Bulgaria, without regard to whether all of such claims are included 
in subparagraph (a) of paragraph (1) of Article I of this Agreement; 
and . 

= (b) Claims falling within the categories set forth in Article I of 
this agreement, without regard to whether the owners of such claims 
are compensated pursuant to legislation of the Unitec States of 
America.”’ 


Similarly, Article IV of the Agreement with Romania provides: 


‘t As from the date of this Agreement, the Government of the United 
States of America will not pursue or present to the Government of the 
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Rumanian People’s Republie claims falling within the categories set forth 
in paragraph (1) of Article I of this Agreement, without regard to whether 
the claimants qualify under paragraph (2) of Article I and Article II 
of this Agreement, or claims predicated upon obligations expressed in 
other than currency of the United States of America arising out of con- 
tractual or other rights acquired and payable prior to the date of this 
Agreement.’’ 


These provisions do not constitute a waiver of rights which claimants 
may have to seek additional claims payment by other remedies; they 
merely obligate the United States Government not to present the claims 
again on the diplomatic level. In this connection, the Department knows 
of no legal rights within those countries of which the claimants have been 
deprived by the settlement agreements. 


(Hearing on Aug. 9, 1966, before the Subcommittee on Europe of the 
Committee on Foreign Affairs, House of Representatives, 
89th Cong., 2d Sess., on S. 1935 and S. 2064, pp. 93, 94.) 


FISHERIES 


U. 8.-U.S.S.R. discussions relating to conservation and use of fishery 
resources off the U. K. coast 


Fishery experts of the United States and the Soviet Union on July 30 
concluded a week of technical discussions in Moscow on problems relating 
to the conservation and use of fishery resources off the U. S. coast. The 
two delegations agreed to recommend to their respective Governments 
measures to alleviate the short-term problems and to establish procedures 
looking for long-term solutions. 

Among the recommendations was a proposal that scientists and technical 
experts of the two countries meet in Moscow the week of November 13, 
1966 to consider further the problems of conservation and of rules govern- 
ing fishing vessels on the high seas, with respect to areas of both the 
Pacifice and Atlantic off the U. S. coast. Following this meeting there 
would be a subsequent meeting of representatives of the two Governments 
to consider the conclusions of the scientists and technicians and to decide 
on further measures as might be indicated. 

The delegations agreed to recommend that exchanges of fisheries person- 
nel aboard fishing and research vessels of the two countries.in both the 
Atlantic and Pacific areas be initiated within a month. It is expected that 
U. S. participants in the exchanges would include scientists, fishery man- 
agement experts and representatives of the fishing industry. . 

It was also recommended that the Soviet Government take action to 
ease problems arising out of concentrations of vessels on fishing grounds 
customarily used by American fishermen, with immediate attention to the 
area off Oregon and Washington. A recommendation was also made that 
there be no Soviet fishing within 12 miles of the Washington-Oregon coast, 
except for research vessels. The Soviet delegation agreed that special 
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instructions would be issued to the Soviet fleet in this area reiterating 
earlier instructions not to fish for salmon. 

The delegations also took note of problems which had arisen in the 
Shumagin Islands area of Alaska regarding conflicts between the fisher- 
men of the two countries arising out of their use of different types of 
fishing gear. It was decided that these problems should be handled 
within the framework of an existing agreement between the two countries 
governing similar gear problems in the Kodiak area. 


(55 Department of State Bulletin 273 (1966).) _ 


INTERNATIONAL CouRT OF JUSTICE 
Agreements Containing Provisions for Submission of Disputes 


The following compilation has been furnished in response to Congres- 
sional and other inquiries relating to treaties and other international 
agreements of the United States containing provisions for submission of 
disputes to the International Court of Justice (the compilation is as of 
October 1, 1966).* 


I. MULTILATERAL 


Protocol on military obligations in 50 Stat. 1317; TS 913 
certain cases of double national- 
ity, concluded at The Hague, 
April 12, 19801 


Convention for limiting the manu- 48 Stat. 1543; TS 863 
facture and regulation of nar- 
cotie drugs concluded at Geneva, 


July 18, 19812 


Convention on international civil 61 Stat. 1180; TIAS 1591 
aviation (ICAO), opened for sig- 
nature at Chicago December 7, 
19443? 


Constitution of the Food and Agri- 60 Stat. 1886; TIAS 1554 
culture Organization of the 
United Nations (FAO), signed 
at Quebec October 16, 1945 as 
amended (1950). . 12 UST 980; TIAS 4803 


* References: 

Stat.—United States Statutes at Large. 

UST—TVnited States Treaties and Other International Agreements (volumes pub- 
lished on a yearly basis beginning January 1, 1950). 

TIAS—Treaties and Other International Acts Series, issued singly in pamphlets 
by the Department of State. 

1 By reference to the PCIJ. (References to the ICJ.in place of the PCIJ in these 
eases is provided for by Article 37 of the Statute of the ICJ.) 

2 Appeals procedure from decision of the Council permits reference to the PCIJ 
(ICJ) if parties to dispute have accepted the Statute of the PCIJ (ICJ). 
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Constitution of the United Nations 61 Stat. 2495; TIAS 1580 
Educational, Scientific, and Cul- 
tural Organization (UNESCO), 
concluded at London November 
16, 1945 


Constitution of the World Health 62 Stat. 2679; TIAS 1808 
Organization (WHO), opened 
for signature at New York July 
22, 1946 


Instrument for the amendment of 62 Stat. 3845; TIAS 1868 
the constitution of the Interna- 
tional Labor Organization (ILO), 
dated at Montreal October 9, 
1946 


Convention on Road Traffic, dated 3 UST 3008; TIAS 2487 
at Geneva September 19, 1949 


International Sanitary Regulations 7 UST 2255; TIAS 3625 
(WHO Regulations No. 32), 
adopted by the Fourth World 
Assembly at Geneva May 25, 
1951 


Treaty of Peace with Japan, 38 UST 3169; TIAS 2490 
signed at San Francisco Sep- 
tember 8, 1951 


Universal copyright convention, 6 UST 2781; TIAS 3324 
dated at Geneva September 6, 
1952 


Constitution of the Intergovern- 6 UST 603; TIAS 3197 
mental Committee for European l 
Migration (ICEM), Venice, Oc- 
tober 19, 1953 


Protocol amending the slavery con- 7 UST 479; TIAS 3532 
vention of September 25, 1926 
(46 Stat. 2183; TS 778), opened 
for signature at New York De- 
cember 7, 1953 


Protocol limiting and regulating the 14 UST 10; TIAS 5273 
cultivation of the poppy plant and 7 
the production of, and interna- 
tional and wholesale trade in, and 
use of opium, open for signature 
at New York from June 23 to 
December 31, 1953 | 
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International convention for the 
prevention of pollution of the sea 
by oi, signed at London May 12, 
1954 


Statute of the International Atomic 
Energy Agency, done at New 
York October 26, 1956 


The Antarctic Treaty, signed at 
Washington December 1, 1959 3 


Constitution of the International 
Rice Commission as amended at 
Saigon November 19, 1960 


Agreement for establishment of the 
Indo-Pacific Fisheries Council as 
amended at Karachi January 6- 
23, 1961 


12 UST 2989; TIAS 4900 


8 UST 1098; TIAS 38738 


12 UST 794; TIAS 4780 


13 UST 2403; TIAS 5204 


13 UST 2511; TIAS 5218 


APPENDIX I.A 


[Vol. 61 


The agreement of Paris, on reparation from Germany, on the estab- 
lishment of an inter-Allied reparation agency and on restitution of 
monetary gold, opened for signature at Paris January 14, 1946 (61 Stat. 
(3) 3157; TIAS 1655), was signed on behalf of the United States on that 
date. It is followed by a Resolution No. 8 on recourse to the International 


Court of Justice: 


“The Delegates of Albania, Australia, Belgium, Denmark, France, 
Luxembourg, the Netherlands, Norway, Czechoslovakia and Yugo- 


slavia recommend that: 


‘‘Subject to the provisions of Article 3 of Part I of the foregoing 
Agreement, the Signatory Governments agree to have recourse to the 
International Court of Justice for the solution of every conflict of 
law or competence arising out of the provisions of the foregoing 
Agreement which has not been submitted by the Parties concerned 


to amicable solution or arbitration.’’ 


January 27, 1946, p. 124) 


(Department of State Bulletin, 


All the other signatories to the Paris agreement had advised of their 
accession to this Resolution, as of July 22, 1948. 


8 Reference to the ICJ is subject to consent, in each case, of all parties to the dispute. 
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APPENDIX I.—B 


With respect to the four Geneva conventions of August 12, 1949, for the 
protection of war victims, relating to: 


Condition of wounded and sick of the armed forces in the field 
(6 UST 3114; TIAS 3362) 

Condition of wounded, sick or shipwrecked members of the armed 
forces at sea (6 UST 3217; TIAS 3363) 

Treatment of prisoners of war (6 UST 3316; TIAS 3364) 

Protection of civilian persons in time of war (6 UST 8516; TIAS 
3365) 


the following resolution was adopted on August 12, 1949, by the Confer- 
ence of Geneva: 


“Resolution I 


The Conference recommends that, in the case of a dispute relating 
to the interpretation or application of the present Conventions which 
cannot be settled by other means, the High Contracting Parties con- 
cerned endeavor to agree between themselves to refer such dispute 
to the International Court of Justice.’’ 


S. Ex. D, E, F, and G 
(82nd Cong., 1st sess.), p. 20. 
II. BILATERAL 


A. Commercial Treaties with: 


Belgium Feb. 21, 1961 14 UST 1284; TIAS 5432 
China - Nov. 4, 1946 63 Stat. 1299; TIAS 1871 
Denmark Oct. 1, 1951 12 UST 908; TIAS 4797 
Ethiopia Sept. 7, 1951 4 UST 2134; TIAS 2864- 
France Nov. 25, 1959 11 UST 2398; TIAS 4625 
Germany, F. R. Oct. 29, 1954- T UST 1839; TIAS 3598 
Greece Aug. 3, 1951 5 UST 1829; TIAS 8057 
Tran Aug. 15, 1955 8 UST 899; TIAS 3853 
Ireland Jan. 21, 1950 1 UST 785; TIAS 2155 
Israel Aug. 23, 1951 5 UST 550; TIAS 2948 
Italy Feb. 2, 1948 63 Stat. 2255; TIAS 1965 
Japan Apr. 2, 1953 4 UST 2063; TIAS 2863 
Korea Nov. 28, 1956 8 UST 2217; TIAS 3947 
Luxembourg Feb. 23, 1962 14 UST 261; TIAS 5306 © 
Netherlands Mar. 27, 1956 8 UST 2048; TIAS 3942 
Nicaragua Jan. 21, 1956 9 UST 449; TIAS 4024 
Pakistan Nov. 12, 1959 12 UST 110; TIAS 4683 
Viet-Nam Apr. 3, 1961 12 UST 1703; TIAS 4890 
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B. Other Bilateral Agreements: + 


Agreement with the Do- 
minican Republic for es- 
tablishment of LORAN 
transmitting stations® Mar. 19, 1957 8 UST 329; TIAS 3780 


Agreement with Canada re- 
lating to cooperative de- 
velopment of water re- 
sources of the Columbia 
River Basin Jan. 17, 1961 TIAS 5638 


Consular Convention with 
Korea Jan. 8, 1963 14 UST 1637 ; TIAS 5469 


INTERNATIONAL JOINT COMMISSION 
(Unive STATES-CANADA) 


Studies on Air Pollution 


On September 23, 1966, the Department of State transmitted a letter 
to the International Joint Commission, United States and Canada, re- 
questing a report on air pollution in the Detroit-Windsor and Port 
Huron-Sarnia areas. An identical letter was transmitted to tae Interna- 
tional Joint Commission by the Government of Canada. 

Following is the text of the letter from the Department of State: 


Sirs: 

As a result of expanding industrial and other activities along the inter- 
national boundary of the United States and Canada, the Governments of 
both countries have been increasingly aware of the problem of air pollu- 
tion affecting citizens and property interests on either side of the boundary. 
In particular, Governments have received representations that citizens and 
property in the vicinities of Detroit-Windsor and Port Huron-Sarnia are 
being subjected to detrimental quantities of air pollutants crossing the 
boundary. 

The problem of air pollution in the vicinity of the cities of Windsor 
and Detroit was the subject of a Joint Reference to the Commission dated 
January 12, 1949. The Commission was requested to report whether the 
air over, or in the vicinity of, Detroit and Windsor was being polluted 
by smoke, soot, fly ash or other impurities in quantities detrimental to the 


4In addition, the United States concluded economic co-operation and aid agreements 
with 17 countries in 1948 which contain provisions for referral of disputes to the 
International Court of Justice subject, however, to the self-judging domestic jurisdic- 
tion reservation of the United States. 

5 By note dated March 22, 1960 (acknowledged by the United States on March 31, 
1960), the’ Dominican Republic gave notice of its intention to terminate the 1957 
agreement (TIAS 3780) at the expiration of the ten-year period fixed by its terms: 
effective March 19, 1967. 
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public health, safety or general welfare of citizens or property on either 
side of the boundary. In the event of an affirmative answer, the Commis- 
sion was asked to indicate the extent to which vessels plying the waters of 
the Detroit River were contributing to this pollution and what oe 
major factors were responsible and to what extent. 

The Commission, in its final report to Governments of May 1960, pea 
in the affirmative to the first question and listed various industrial, do- 
mestic and transportation activities on land as being largely responsible. 
In accordance with the terms of the said Reference, however, the Commis- 
sion did not formulate any recommendations with regard to these major 
factors, its recommendations being limited to vessels plying the Detroit 
River. | . | 

In view of the seriousness of the problem of air pollution in the vieimity 
of Port Huron-Sarnia and Detroit-Windsor, both Governments have agreed 
to refer this matter to the International Joint Commission, pursuant to 
Article IX of the Boundary Waters Treaty of 1909. The Commission is 
therefore requested to inquire into and report to the two Governments 
upon the following questions: 


(1) Is the air over and in the vicinity of Port Huron-Sarnia and Detroit- 
Windsor being polluted on either side of the international boundary 
by quantities of air contaminants that are detrimental to the public 
health, safety or general welfare of citizens or property on the other 
side of the international boundary ? 

(2) If the foregoing question or any part thereof is answered in the 
affirmative, what sources are contributing to this pollution and to 
what extent? 

(3) (a) If the Commission should find that any sources on either side 
of the boundary in the vicinity of Port Huron-Sarnia and Detroit- 
Windsor contribute to air pollution on the other side of the 

' boundary to an extent detrimental to the public health, safety or 
general welfare of citizens or property, what preventive or 
remedial measures would be most practical from economic, sani- 
tary and other points of view? 

(3) (b) The Commission should give an indication of the ere total 
cost of implementing the measures recommended. 


In the light of the findings contained in the Commission’s report of 
May 1960, the Commission, in conducting its investigations under this 
Reference is requested to give initial attention to the Detroit-Windsor area 
and, to submit its report and recommendations on this problem to the two 
Governments as soon as possible. 

The Commission is also requested to take note of air pollution problems 
in boundary areas other than those referred to in Question 1 which may 
come to its attention from any source. If at any time the Commission 
considers its appropriate to do so, the Commission is invited to draw such 
problems to the attention of both Governments. 
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For the purpose of assisting the Commission in making the investigations 
and recommendations provided for in this Reference, the two Governments, 
upon request, will make available to the Commission the services of engi- 
neers and other specially qualified personnel of their respective Govern- 
ments, and such information and technical data as may have been acquired 
' by such Governments or as may be acquired by them during the course 
of investigation. 


Sincerely, 
For the Secretary of State: 
John M. Leddy 


(Dept. of State Press Release No. 220, Sept. 23, 1966; 50 Dept. of State 
Bulletin 688 (1966).) 


TRADING WITH THE ENEMY ACT 


Legislation to Permit Transfer of Three Paintings to the Federal Re- 
public of Germany in Trust for the Weimar Museum in East Germany 


Approval was given on October 4, 1966, to Public Law 89-619 to amend 
the Trading With The Enemy Act to provide for the transfer of three paint- 
ings to the Federal Republic of Germany in trust for the Weimar Museum. 
The letter of January 31, 1966, from the Secretary of State to the Speaker 
of the House of Representatives transmitting a draft bill and recommend- 
ing its passage reads in part as follows: 


Dear Mr. Speaker: Enclosed is a draft bill entitled ‘‘For the Transfer 
of Three Paintings to the Federal Republic of Germany in Trust for the 
Weimar Museum’’ which the Department recommends be given favorable 
consideration by Congress. 

The draft bill authorizes the Attorney General to transfer certain paint- 
ings which were vested by the Office of Alien Property, Department of 
Justice, January 28, 1947, to the Federal Republic of Germany to be held 
in trust for eventual transfer to the Weimar Museum, Weimar, State of 
Thuringia, Germany, in accord with the terms of an agreement to be made 
between the United States and the Federal Republic of Germany. 

Enclosed also, for the information of Congress, is a copy of a draft 
note to the German Embassy from the State Department and a reply 
note from the German Embassy to the State Department, which notes 
would be exchanged if the draft bill were enacted as recommended. The 
notes would constitute an agreement setting forth the terms under which 
the Federal Republic of Germany would hold the paintings in trust. 

The background of the draft bill and exchange of notes is as follows: 

The Office of Alien Property, the Department of Justice, vested by 
vesting order No. 8107, January 28, 1947, three paintings which had been 
held originally by the Weimar Museum which is located in East Germany. 
The three paintings are: 
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1. Rembrandt: ‘‘Self-Portrait’’ ; 
2. Terborch: ‘‘Portrait of a Man’’; and 
3. Tischbein: ‘‘Portrait of a Young Woman.’’ 


The three paintings had been stolen from the Weimar Museum on April 
18, 1922, by two German soldiers both unidentified. The paintings were 
in turn purchased by a German merchant seaman and brought to this 
country in 1934 and were acquired by a U. S. citizen with knowledge of 
the theft. The presence of these paintings in the United States and their 
background came to the attention of the Office of Alien Property in 1946. 
-That Office vested the paintings on the basis that the paintings were Ger- 
man owned. 

The Department of State is of the view that it would be prejudicial to our 
foreign relations for these paintings to be sold and the proceeds put in the 
war claims fund, as is the normal procedure for vested property. The 
paintings are valuable works of art which constitute part of the cultural 
heritage of the German people. On the other hand the Department of 
Justice has taken the position that under present U. S. legislation it cannot 
return the paintings and that, if any return is to be made, it must be 
authorized by new legislation. The Department of Justice has stated that 
it is m full agreement with the proposed legislation and exchange of notes. 

In view of the fact that the Weimar Museum is in Hast Germany, 
which is under a regime which the U. S. Government does not recognize, the 
legislation is drafted to provide for the return of the paintings to the 
Federal Republic of Germany in trust for eventual return to the Weimar 
Museum. In this connection the Department has been in communication 
with the representatives of the Federal Republic of Germany in Wash- 
ington and they have expressed the concurrence of their Government in 
the proposed legislation and exchange of notes. 

The Department strongly urges the passage of the proposed bill in the 
interest of good foreign relations of the United States. 

The Bureau of the Budget advises that from the standpoint of the ad- 
ministration’s program, there is no objection to the submission of this 
proposal to the Congress. l 


Sincerely yours, 
DEAN RUSK 


(H.R. Report. No. 2066, 89th Cong., 2d Sess.) 


JUDICIAL DECISIONS 


By JoaN R. STEVENSON * 
Of the Board of Editors 


Alleged contraventions of League of Nations Mandate for South West 
Africa—question of the legal status of the applicants—jurisdic- 
tional clause of the Mandates—capacity to invoke a jurisdictional 
clause does not imply existence of any legal right or interest rela- 
twe to the merits of the claim , 


SoutH West Arrica Cases (ETHIOPIA v. Souta AFRICA; LIBERIA v. 
SOUTH AFRICA), Seconp PHasr I.C.J. Reports, 1966, p. 6. 
International Court of Justice? Judgment of July 18, 1966. 


[This was a further judgment in the proceedings in which the Court 
dismissed certain preliminary objections, and found that it had jurisdic- 
tion to adjudicate on the merits of the dispute, in a judgment of December 
21, 1962.2 Extensive oral hearings were held by the Court from March 
15 to July 14, and September 20 to November 29, 1965.4 

The Applicants (Ethiopia and Liberia) asserted that South West Africa 
‘remained subject to the Mandate of December 17, 1920, confirmed by the 
League of Nations Council and accepted by His Britannic Majesty on 
behalf of the Union of South Africa; and that the Mandate ‘‘is a treaty 
in force, within the meaning of Article 87 of the Statute of the Inter- 


* Assisted by John H. Donnelly, Cornelius B. Prior, Jr., and William J. Williams, Jr., 
of the New York Bar. 

1 Digested and excerpted by Wm. W. Bishop, Jr. The full majority opinion is 
given, aside from preliminary material which is summarized. 

. 2 Consisting for this case of President Sir Percy Spender; Vice President Wellington 
Koo; Judges Winiarski, Spiropoulos, Fitzmaurice, Koretsky, Tanaka, Jessup, Morelli, 
Padilla Nervo, Forster and Gros; Judge ad hoc Sir Louis Mbanefo (named by 
Ethiopia and Liberia); and Judge ad hoc van Wyk (named by South Africa). 

s [1962] I.C.J. Rep. 319, excerpted and digested in 57 A.J.I.L. 640 (1963). The 
1962 judgment was decided by a vote of 8 to 7; President Winiarski, Judges Basdevant, 
Spender, Fitzmaurice, Morelli, Spiropoulos, and Judge ad hoe van Wyk dissented. 
Judges Bustamante y Rivero and Jessup, and Judge ad hoc Mbanefo concurred in the 
decision but gave separate opinions. 

4The Court rejected a proposal by South Africa that the Court carry out an 
inspection in loco in South West Africa, and also visit South Africa, Ethiopia, Liberia, 
and one or two countries of the Court’s choice south of the Sahara. The Court per- 
mitted witnesses to testify orally for South Africa, rejecting the Applicants’ proposal 
that the evidence should be embodied in depositions or written statements. As the 
Court said in its opinion, ‘‘In the view of the Court, the Statute and Rules of Court 
contemplated a right in a party to produce evidence by calling witnesses and experts, 
and it must be left to exercise the ene as it saw fit, subject to the provisions of the 
Statute and Rules of Court.’’ 
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national Court of Justice.” © They asked the Court to ‘‘adjudge and 
declare”? that 


2. The Union of South Africa continues to have the international 
obligations stated in Article 22 of the Covenant of the League of 
Nations ê and in the Mandate for South West Africa as well as the 


5 Art. 37 of the Statute of the International Court of Justice reads: ‘* Whenever 
a treaty or convention in force provides for reference of a matter to a tribunal to 
have been instituted by the League of Nations, or to the Permanent Court of Inter- 
national Justice, the matter shall, as between the parties to the present Statute, be 
referred to the International Court of Justice.’’ 39 A.J.I.L. Supp. 223 (1945). 

Par. 2 of Art. 7 of the Mandate to South Africa for South West Africa provides: 
‘The Mandatory agrees that, if any dispute whatever should arise between the Manda- 
tory and another member of the League of Nations relating to the interpretation or the 
application of the provisions of the mandate, such dispute, if it cannot be settled by 
negotiation, shall be submitted to the Permanent Court of International Justice pro- 
vided for by Article 14 of the Covenant of the League of Nations.’’ 17 ibid. 175, 
176 (1923). 

6 Art. XXII of the League of Nations Covenant provides, in relevant part: 

‘To those colonies and territories which as a consequence of the late war have 
ceased to be under the sovereignty of the States which formerly governed them and 
which are inhabited by peoples not yet able to stand by themselves under the strenuous 
conditions of the modern world, there should be applied the principle that the wel- 
being and development of such peoples form a sacred trust of civilization and that 
securities for the performance of this trust should be embodied in this Covenant. 

‘‘The best method of giving practical effect to this principle is that the tutelage 
of such peoples should be entrusted'to advanced nations who by reason of their re- 
sources, their experience, or their geographical position can best undertake this re- 
sponsibility, and who are willing to accept it, and that this tutelage should be exercised 
by them as Mandataries on behalf of the League. 

‘fhe character of the mandate must differ according to the stage of the development 
of the people, the geographical situation of the territory, its economic conditions and 
other similar circumstances... . l 

‘Other peoples, especially those of Central Africa, are at such a stage that the 
Mandatary must be responsible for the administration of the territory under con- 
ditions which will guarantee freedom of conscience or religion, subject only to the 
maintenance of public order and morals, the prohibition of abuses such as the slave- 
trade, the arms traffic and the liquor traffic, and the prevention of the establishment 
of fortifications or military and naval bases and of military training of the natives 
for other than police purposes and the defense of territory, and will also secure equal 
opportunities for the trade and commerce of other Members of the League. 

‘There are territories, such as Southwest Africa and certain of the South Pacific 
Islands, which, owing to the sparseness of their population, or their small size, or 
their remoteness from the centers of civilization, or their geographical contiguity to 
the territory of the Mandatary, and other circumstances, can be best administered 
under the laws of the Mandatary as integral portions of its territory, subject to the 
safeguards above mentioned in the interests of the indigenous population. 

‘*In every case of mandate, the Mandatary shall render to the Council an annual 
report in reference to the territory committed to its charge. 

‘*The degree of authority, control, or administration to be exercised by the Manda- 
tary shall, if not previously agreed upon by the Members of the League, be explicitly 
defined in each ease by the Council. 

‘*A permanent Commission shall be constituted to receive and examine the annual 
reporta of the Mandataries and to advise the Council on all matters relating to the 
observance of the mandates.’’ (13 A.J.LL. Supp. 128, 137-138 (1919).) 
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obligation to transmit petitions from the inhabitants of that Terri- 
tory, the supervisory functions to be exercised by the United Nations, 
to which the annual reports and the petitions are to be submitted; 

3. the Union ... has practised apartheid, i.e., has distinguished 
as to race, color, national or tribal origin in establishing the rights 
and duties of the inhabitants of the Territory; that such practice is 
in violation of its obligations as stated in Article 2 of the Mandate 
and: Article 22 of the Covenant of the League of Nations and that 

* the Union has the duty forthwith to cease the practice cf apartheid 
in the Territory; 

4, the Union, by virtue of the economic, political, social and educa- 
tional policies applied within the Territory ... has failed to pro- 
mote to the utmost the material and moral well-being and social 
progress of the inhabitants of the Territory; that its failure to do 
so is in violation of its obligations as stated in the second paragraph 
of Article 2 of the Mandate and Article 22 of the Covenant; and 
that the Union has the duty forthwith to cease its violations as afore- 
said and to take all practicable action to fulfill its duties under such 
Articles ; 

5. the Union, by word and action ... has treated the Territory — 

in a manner inconsistent with the international status of the Terri- 
tory, and has thereby impeded opportunities for self-determination 
by the inhabitants of the Territory... 

6. the Union ... has established military bases within the Terri- 
tory in violation of its obligations as stated in Article 4 of the Man- 
date and Article 22 of the Covenant . 

7. the Union has failed to render to the General Assembly of the 
United Nations annual reports containing information with regard to 
the Territory and indicating the measures it has taken to carry out 
its. obligations under the Mandate;.. . 

8. the. Union has failed to transmit to the General Assembly of the 
United Nations petitions from the Territory’s inhabitants addressed 
to the General Assembly... 

9. the Union . . . has attempted to modify substantially the terms 
of the Mandate, without the consent of the United Nations ; that such 
attempt is in violation of its duties as stated in Article 7 of the Man- 
date and Article 22 of the Covenant; and that the consent of the 
United Nations is a necessary prerequisite and condition precedent 

_ to attempts on the part of the Union directly or indirectly to modify 
the terms of the Mandate. 


_.The Government of South Africa asked the Court to “‘adjudge and 
declare that the Submissions of Ethiopia and Liberia ... are unfounded 
and that no declarations be made as claimed by them.’’ South Africa 
submitted : 


1. That the whole Mandate for South West Africa — on the 
dissolution of the League of Nations, and that Respondent is, in con- 
sequence thereof, no longer subject to any legal obligation thereunder. 

2. In the alternative to (1) above, and in the event of it being 
held that the Mandate as such continued in existence despite the dis- 
solution of the League of Nations: 

(a) Relative to Applicants’ Submissions Nos. 2, 7 and 8: that 
Respondent’s former obligations under the Mandate to report and 
account to, and to submit to the supervision’ of, the Council of the 
League of Nations, lapsed upon the dissolution of the League, and 
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have not tsen replaced by any similar obligations relative to super- . 
vision by any organ of the United’ Nations or any other organiza- 
tion or body. Respondent i is therefore under no obligation to submit 
reports concerning its administration of South West Africa, or to 
transmit petitions from the inhabitants of that Territory, to the 
United Nations or any other body; 

(b) Relative to Applicants’ Submissions Nos. 3, 4, 5, 6 and 9: 
that Respondent has not, in any of the respects alleged, violated 
its obligations as stated in the Mandate or in Article 22 of the Cove- 
nant of the League of Nations. 


After setting forth the foregoing, and listing the Agents, Counsel and 
Advisers for each party, the Opinion of the Court stated :] 


1. In the present proceedings the two applicant States, the Empire 
of Ethiopia and the Republic of Liberia (whose cases are identical and 
will for present purposes be treated as one case), acting im the :capacity 
of States which were members of the former League of Nations, put 
forward various allegations of contraventions of the League of Nations - 
Mandate for South West Afriza, said to have been committed by | ‘the 
respondent State, the Republic of South Africa, as the administering 
authority. | 

2. In an earlier phase of the case, which took place before the Court in 
1962, four preliminary objections were advanced, based on Article 37 of 
the Court’s Statute and the jurisdictional clause (Article 7,. ‘paragraph 2) 
of the Mandate for South West Africa, which were all of them argued by 
the. Respondent and treated by the Court as objections to-its’ jurisdiction. 
The Court, by its Judgment of 21 December 1962, rejected each of these 
objections, and thereupon found that it had ‘‘jurisdiction to adjudicate 
upon the merits of the dispute’’. 

3. In the course of the proceedings on the merits, comprising the ex- 


change of written pleadings, the oral arguments of the Parties and the a 


hearing of a considerable number of witnesses, the Parties put forward: ` 
various contentions on such matters as whether the Mandate for South © 
West Africa was still in force—and if so, whether the Mandatory’s 
obligation under Article 6 of the Mandate to furnish annual reports to 
the Council of the former League of Nations concerning its administra- 
tion of the mandated territory had become transformed by one means 
or another into an obligation to furnish such reports to the General 
Assembly of the United Nations, or had, on the other hand, lapsed en- — 
tirely ;—whether there had been any contravention by the Respondent — 
of the second paragraph of Article 2 of the Mandate which required the 

Mandatory to ‘‘promote to the utmost the material and moral well-being 
and the social progress of the inhabitants of the territory’’,—whether there 
had been any contravention of Article 4 of the Mandate, prohibiting’ (ex- 
cept for police and local defence purposes) the ‘‘military training of the 
natives’’, and forbidding the establishment of military or naval bases, or 
` the erection of fortifications in the territory. The Applicants also al- 
leged that the Respondent had contravened paragraph 1 ‘of Article 7 of 
the Mandate (which. powers that the-Mandate can only be modified 
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with the consent of the Council of the League of Nations) by attempting 
to modify the Mandate without the consent of the General Assembly of 
the United Nations which, so it was contended, had replaced the Council 
of the League for this and other purposes. There were other allegations 
also, which it is not necessary to set out here. 

4. On all these matters, the Court has studied the written pleadings 
and oral arguments of the Parties, and has also given consideration to 
the question of the order in which the various issues would fall to be 
dealt with. In this connection, there was one matter that sppertained 
to the merits of the case but which had an antecedent character, namely 
the question of the Applicants’ standing in the present phase of the pro- 
ceedings,—not, that is to say, of their standing before the Court itself, 
which was the subject of the Court’s decision in 1962, but the question, 
as a matter of the merits of the case, of their legal right or <nterest re- 
garding the subject-matter of their claim, as set out in their final sub- 
missions. 

5. Despite the antecedent character of this question, the Court was 
unable to go into it until the Parties had presented their arguments on 
the other questions of merits involved. The same instruments are relevant 
to the existence and character of the Respondent’s obligations concerning 
the Mandate as are also relevant to the existence and character of the Ap- 
pliecants’ legal right or interest in that regard. Certain humanitarian 
principles alleged to affect the nature of the Mandatory’s obligations in 
respect of the inhabitants of the mandated territory were abo pleaded 
as a foundation for the right of the Applicants to claim in their own 
individual capacities the performance of those same obligations. The im- 
plications of Article 7, paragraph 1, of the Mandate, referred to above, 
require to be considered not only in connection with paragrarh (9) and 
certain aspects of paragraph (2) of the Applicants’ final submissions, but 
also, as will be seen in due course, in connection with that of the Appli- 
eants’ standing relative to the merits of the ease. The question of the 
position following upon the dissolution of the League of Naticns in 1946 
has the same kind of double aspect, and so do other matters. 

6. The Parties having dealt with all the elements involved, it became 
the Court’s duty to begin by considering those questions whica had such 
a character that a decision respecting any of them might rend2r unneces- 
sary an enquiry into other aspects of the matter. There are tw> questions 
in the present case which have this character. One is whethe> the Man- 
date still subsists at all, as the Applicants maintain that it do2s in para- 
graph (1) of their final submissions; for if it does not, then clearly the 
various allegations of contraventions of the Mandate by the Respondent fall 
automatically to the ground. But this contention, namely as to the con- 
tinued subsistence of the Mandate, is itself part of the Applicants’ whole 
claim as put forward in their final submissions, being so: pat forward 
solely in connection with the remaining parts of the claim, and as the 
necessary foundation for these. For this reason the othe? question, 
which {as already mentioned) is that of the Applicants’ legal. right or 
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interest in the subject-matter of their claim, is even more fundamental. 

7. It is accordingly to this last question that the Court must now turn. 
Before doing so however, it should be made clear that when, in the present 
Judgment, the Court considers what provisions of the Mandate for South ` 
West Africa involve a legal right or interest forthe Applicants, and what 
not, it does so without pronouncing upon, and wholly without prejudice 
to, the question of whether that Mandate is still in force. The Court 
moreover thinks it necessary to state that its 1962 decision on the question 
of competence was equally given without prejudice to that of the sur- 
vival of the Mandate, which is a question appertaining to the merits of 
the case. It was not in issue in 1962, except in the sense that survival 
had to be assumed for the purpose of determining the purely jurisdictional 
issue which was all that was then before the Court. It was made clear 
in the course of the 1962 proceedings that it was upon this assumption 
that the Respondent was arguing the jurisdictional issue; and the same 
view is reflected in the Applicants’ final submissions (1) and (2) in the 
present proceedings, the effect of which is to ask the Court to declare 
(inter alia) that the Mandate still subsists, and that the Respondent is 
still subject to the obligations it provides for. It is, correspondingly, a 
principal part of the Respondent’s case on the merits that since (as it 
contends) the Mandate no longer exists, the Respondent has no obliga- 
tions under it, and therefore cannot be in breach of the Mandate. This 
is a matter which, for reasons to be given later in another connection, but 
‘equally ‘applicable here, could not have been the subject of any final de- 
termination by a decision on a purely preliminary point of jurisdiction. 

8. The Respondent’s final submissions in the present proceedings ask 
simply for a rejection of those of the Applicants, both generally and in 
detail. But quite apart from the recognized right of the Court, implicit 
in paragraph 2 of Article 53 of its Statute, to select proprio motu the 
basis of its decision, the Respondent did in the present phase of the case, 
particularly in its written pleadings, deny that the Applicants had any 
legal right or interest in the subject-matter of their claim,—a denial which, 
at this stage of the case, clearly cannot have been mtended merely as an 
argument against the applicability of the jurisdictional clause of the Man- 
date. In its- final submissions the Respondent asks the Court, upon the 
basis inter alia of ‘‘the statements of fact and law as set forth in [its] 
pleadings and the oral proceedings’’, to make no goela nato as claimed 
by the Applicants in their final submissions. 

9. The Court now comes to the basis of its decision in the present pro- 
ceedings... In order to lead up to this, something must first be said about 
the structure characterizing the Mandate for South West Africa, in 
common with the other various mandates; and here it is necessary to stress 
that no true appreciation of the legal situation regarding any particular 
mandate, such.as that for South West Africa, can be arrived at unless 
it is borne in mind that this Mandate was only one amongst a number of 
mandates, the Respondent only one amongst a number of mandatories, 
and that the salient features of the mandates system as a whole were, 
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with exceptions to be noted where material, applicable indifferently to 
‘all the mandates. The Mandate for South West Africa was not a special 
case. 

10. The mandates system, as is well known, was formally instituted by 
Article 22 of the Covenant of the Ledgue of Nations. As there indicated, 
there were to be three categories of mandates, designated as ‘A’, ‘B’ and 
‘C’ mandates respectively, the Mandate for South West Africa being 
one of the ‘C’ category. The differences between these categories lay in 
the nature and geographical situation of the territories concerned, the 
state of development of their peoples, and the powers accordingly to be 
vestec. in the administering authority, or mandatory, for each territory 
placed under mandate. But although it was by Article 22 of the League 
Covenant that the system as such was established, the precise terms of 
each mandate, covering the rights and obligations of the mandatory, of 
the League and its organs, and of-the individual members of the League; in 
relation to each mandated territory, were set out in separate instruments 
of mandate which, with one exception to be noted later, took the form 
of resolutions of the Council of the League. 

11. These instruments, whatever the differences between certain of 
their terms, had various features in common as regards their structure. 
For present purposes, their substantive provisions may be regarded as 
falling into two main eategories. On the one hand, and of course as the 
principal element of each instrument, there were the articles defining the 
mandatory’s powers, and its obligations in respect of the inhabitants of 
the territory and towards the League and its organs. These provisions, 
relating to the carrying out of the mandates as mandates, will hereinafter 
be referred to as ‘‘conduct of the mandate’’, or simply ‘‘conduct’’ pro- 
visions. On the other hand, there were articles conferring in different 
degrees, according to the particular mandate or category of mandate, 
certain rights relative to the mandated territory, directly upon the mem- 
bers cf the League as individual States, or in favour of their nationals. 
Many of these rights were of the same kind as are to be found in certain 
provisions of ordinary treaties of commerce, establishment and naviga- 
tion concluded between States. Rights of this kind will hereinafter be 
referred to as ‘‘special interests” rights, embodied in the ‘‘special in- 
terests’’ provisions of the mandates. As regards the ‘A’ and ‘B?’ man- 
dates (particularly the latter) these rights were numerous and figured 
prominently—a fact which, as will be seen later, is significant for the case 
of the ‘C?’ mandates also, even though, in the latter case, they were ċon- 
fined to provisions for freedom for missionaries (‘‘nationals of any State 
Member of the League of Nations”) to ‘‘enter into, travel and reside in 
the territory for the purpose of prosecuting their calling’’—(Mandate 
for South West Africa Article 5). In the present case, the dispute be- 
tween the Parties relates exclusively to the former of these two categories 
of provisions, and not to the latter. | 

12. The broad distinction just noticed was a genuine, indeed an obvious 
one. Even if it may be the case that certain provisions of some of the 
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mandates (such as for instance the ‘‘open door’’ provisions of the ‘A’ and 
‘B’ mandates) can be regarded as having a double aspect, this does not 
affect the validity or relevance of the distinction. Such provisions would, 
in their ‘‘conduct of the mandate’’- aspect, fall under that head; and 
in their aspect of affording commercial opportunities for members of the 
League and their nationals, they would come under the head of ‘‘special 
interests”? clauses. It is natural that commercial provisions of this kind 
could redound to the benefit of a mandated territory and its inhabitants 
in so. far as the use made of them by States members of the League had 
the effect of promoting the economic or industrial development of the 
territory. In that sense and to that extent these provisions could no doubt 
contribute to furthering the aims of the mandate; and their due imple- 
mentation by the mandatories was in consequence.a matter of concern to 
the League and its appropriate organs dealing with mandates questions. 
But this was incidental, and was never their primary object. Their 
primary object was to benefit the individual members of the League and 
their nationals. Any action or intervention on the part of member States 
in this regard would be for that purpose—not in furtherance of the man- 
date as such. : 

13. In addition to the classes of provisions so far noticed,. every instru- 
ment of mandate contained a jurisdictional clause which, with a single 
exception to be noticed in due course, was in identical terras for each 
mandate, whether belonging to the ‘A’, ‘B’ or ‘C’ category. The lan- 
guage and effect of this clause will be considered later; but it provided 
for a reference of disputes to the Permanent Court of International Justice 
and, so the Court found in the first phase of the case, as already men- 
tioned, this reference was now, by virtue of Article 37 of the Court’s 
Statute; to be construed as a reference to the. present Court. Another 
feature of the mandates generally, was a provision according to which 
their terms could not be modified without the consent of the Council of 
the League. A further element, though peculiar to the ‘C’ mandates, 
may be noted: it was provided both by Article 22 of the Covenant of the 
League and by a provision of the instruments of ‘C’ mandates ihat, subject 
to certain conditions not here material, a ‘C’ mandatory was to administer 
the mandated territory ‘‘as an integral portion o? its own territory’’. 

14. Having regard to the situation thus outlined, and in particular to 
the distinction to be drawn between the ‘‘conduct’’ and the ‘‘special in- 
terests’’ provisions of the various instruments of. mandate, the question 
which now arises for decision by the Court is whether any legal right or 
interest exists for the Applicants relative to the Mandate, apart from such 
as they may have in respect of the latter category of provisions ;—a matter 
on which the Court expresses no opinion, since this category is not In issue 
in the present case. In respect of the former category——-the ‘‘conduct”’ 
provisions—the question which has to be decided is whether, according to 
the scheme of the mandates and of the mandates system as @ whole, any 
legal right or interest (which is a different thing from a political interest) 
was vested in the members of the League of Nations, including the present 
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Applicants, individually and each in its own separate right to call for 
the carrying out of the mandates as regards their ‘‘conduct-’ clauses ;— 
or whether this function must, rather, be regarded as having appertained 
exclusively to the League itself, and not to each and every member State, 
separately and independently. In other words, the question is whether 
the various mandatories had any direct obligation towards the other mem- 
bers of the League individually, as regards the carrying out of the ‘‘con- 
duct” provisions of the mandates. 

15. If the answer to be given to this question should have the effect 
that the Applicants cannot be regarded as possessing the legal right or 
interest claimed, it would follow that even if the various allegations of 
contraventions of the Mandate for South. West Africa on the part of the 
Respondent were established, the Applicants would still not be entitled 
to the pronouncements and declarations which, in their final submissions, 
they ask the Court to make. This is no less true in respect oÈ their final 
submissions (1) and (2) than of the others. In these two submissions, 
the Applicants in substance affirm, and ask tke Court to declere, the con- 
tinued existence of the Mandate and of the Respondent’s obligetions there- 
under. In the present proceedings however, the Court is conzerned with 
the final submissions of the Applicants solely in the context cf the ‘‘con- 
duct’’ provisions of the Mandate. It has not to pronounce cpon any of 
the Applicants’ final submissions as these might relate to any question of 
“special interests” if a claim in respect of these had been made. The 
object of the Applicants’ submissions (1) and (2) is to provide the basis 
for their remaining submissions, which are made exclusively in the context 
of a claim about provisions concerning which the question =mmediately 
arises whether they are provisions in respect of which the App-icants have 
any legal right or interest. If the Court finds that the Applicants do have 
such a right or interest, it would then be called upon to pronounce upon 
the first of the Applicants’ final submissions—(continued existence of the 
Mandate), since if that one should be rejected, the rest would automatically 
fall to the ground. If on the other hand the Court should find that such 
a right or interest does not exist, it would obviously be inappropriate and 
misplaced to make any pronouncement on this first submission of the 
Applicants, or on the second, since in the context of the present case the 
question of the continued existence of the Mandate, and of the Respondent’s 
obligations thereunder, would arise solely in connection with provisions 
concerning which the Court had found that the Applicants lacked any 
legal right or interest. | 

16. It is in their capacity as former members of the League of Nations 
that the Applicants appear before the Court; and the rights they claim 
are those that the members of the League are said to have bæn invested 
with in the time of the League. Accordingly, in order to determine what 
the rights and obligations of the Parties relative to the Mandate were 
and are (supposing it still to be in force, but without prejucice to that 
question) ; and in particular whether (as regards the Applicants) these 
include any right individually to call for the due execution o= the ‘‘con- 
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duct” provisions, and (for the Respondent) an obligation to be answerable 
to the Applicants in respect of its administration of the Mandate, the 
Court must place itself at the point in time when the mandates system 
was being instituted, and when the instruments of mandate were being’ 
framed. The Court must have regard to the situation as it was at that 
time, which was the critical one, and to the intentions of those concerned 
as they appear to have existed, or are reasonably to be inferred, in the 
light of that situation. Intentions that might have been formed if the 
Mandate had been framed at a much later date, and in the knowledge 
of circumstances, such as the eventual dissolution of the League and its 
aftermath, that could never originally have been foreseen, are not rele- 
vant. Only on this basis can a correct appreciation of the legal rights 
of the Parties be arrived at. This view is supported by a previous find- 
ing of the Court (Rights of United States Nationals in Morocco, 1.C.J. 
Reports 1952, at p. 189), the effect of which is that the meaning of a 
juridical notion in a historical context must be sought by reference to 
the way in which that notion was understood in that context. 

17. It follows that any enquiry into the rights and obligations of the 
Parties in the present case must proceed principally on the basis of con- 
sidering, in the setting of their period, the texts of the instruments and 
particular provisions intended to give juridical expression to the notion 
of the ‘‘sacred trust of civilization’’ by instituting a mandates system. 

18. The enquiry must pay no less attention to the juridical character 
and structure of the institution, the League of Nations, within the frame- 
work of which the mandates system was organized, and which inevitably 
determined how this system was to operate,—by what methods,—through 
what channels—-and by means of what recourses. One fundamental ele- 
ment of this juridical character and structure, which in a sense governed 
everything else, was that Article 2 of the Covenant provided that the 
“action of the League under ‘this Covenant shall be effected through the 
instrumentality of an Assembly and of a Council, with a permanent Sec- 
retariat’”’. Lf the action of the League as a whole was thus governed; 
it followed naturally that the individual member States could not them- 
selves act differently relative to League matters, unless it was otherwise 
specially so provided by some article of the Covenant. . 

19. As is well known, the mandates system originated in the decision 
taken at the Peace Conference following upon the world war of 1914-1918, 
that the colonial territories over which, by Article 119 of the Treaty of 
Versailles, Germany renounced ‘‘all her rights and titles” in favour of 
the then Principal Allied and. Associated Powers, should not be annexed 
by those Powers or by any country affiliated to them, but should be placed 
under an international régime, in the application to the peoples of those 
territories, deemed ‘‘not yet able to stand by themselves’’, of the principle, 
declared by Article 22 of the League Covenant, that their “well-being 
and development?’ should form ‘‘a sacred trust of civilization ’’. 

20. The type of régime specified by Article 22 of the Covenant as con- 
stituting the ‘‘best method of giving practical effect to this principle” was 
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that ‘‘the tutelage of such peoples should be entrusted to advanced nations 

. . who are willing to accept it’’,—and here it was specifically added 
that it was to be ‘‘on behalf of the League’’ that ‘‘this tutelage should be 
exercised by those nations as Mandatories’’. It was not provided that 
the mendates should, either additionally or in the alternative, be exercised 
on behalf of the members of the League in their individual capacities. 
The mandatories were to be the agents of, or trustees for, the League,— 

and not, of, or for, each and every member of it individually. 

-~ 21. The same basie idea was expressed again in the third paragraph 
of the preamble to the instrument of mandate for South West Africa, where 
it was recited that the Mandatory, in agreeing to accept the Mandate, had 
undertaken ‘‘to exercise it on behalf of the League of Nations’’.. No other 
behalf was specified in which the Mandatory had undertaken, either ac- 
tually or potentially, to exercise the Mandate. The effect of this recital, 
as the Court sees it, was to register an implied recognition (a) on the 
part of the Mandatory of the right of the League, acting as an entity 
through its appropriate organs, to require the due execution of the Man- 
date in respect of its ‘‘econduct’’ provisions; and (b) on the part of both 
the Mandatory and the Council of the League, of the character of the 
Mandate as a juridical régime set within the framework of the League as 
an institution. There was no similar recognition of any right as being 
additicnally and independently vested in any other entity, such as a 
State, or as existing outside or independently of the League as an institu- 
tion; nor was any undertaking at all given by the Mandatory in that 
regard. 

22. It was provided by paragraph 1 of Article 22 of the Covenant that 
‘“securities for the performance’’ of the sacred trust were to be ‘‘embodied 
in this Covenant”. This important reference to the ‘‘performance’’ of 
the trust contemplated, as it said, securities to be afforded by the Covenant 
itself. By paragraphs 7 and 9 respectively of Article 22, every mandatory 
was to ‘‘render to the Council [of the League—not to any other entity]: 
an annual report in reference to the territory committed to its charge’’; 
and a permanent commission, which came to be known as the Permanent 
Mandates Commission, was to be constituted ‘‘to receive and examine’’ 
these annual reports and ‘‘to advise the Council on all matters relating to 
the observance of the mandates’’. The Permanent Mandates Commission 
alone Lad this advisory role, just as the Council alone had the supervisory 
function; The Commission consisted of independent experts in their 
own right, appointed in their personal capacity as such, not as represent- 
ing any individual member of the League or the member States generally. 

23. The obligation to furnish annual reports was reproduced in the 
instruments of mandate themselves, where it was stated that they were 
to be rendered ‘‘to the satisfaction of the Council’’. Neither by the 
Covenant nor by the instruments of mandate, was any role reserved to in- 
dividual: League members in respect of these reports, furnishable to the 
Council, and referred by it to the Permanent Mandates Commission. It 
was the Council that had to be satisfied, not the individual League mem- 
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bers. The part played by the latter, other than such as were members 
of the Council, was exclusively through their participation in the work 
of the Assembly of the League when, acting under Article 3 of the Cove- 
nant, that organ exercised in respect of mandates questions its power 
to deal with ‘‘any matter within the sphere of action of the League”. It 
was as being within the sphere of the League as an institution that man- 
dates questions were dealt with by its Assembly. 


24. These then were the methods, and the only methods, contemplated. 


by the Covenant as ‘‘securities’’ for the performance of the sacred trust, 
and it was in the Covenant that they were to be embodied. No security 
taking the form of a right for every member of the League separately and 
individually to require from the mandatories the due performance of their 
mandates, or creating a liability for each mandatory to be answerable to 
them individually, —still less conferring a right of recourse to the Court in 
these regards, —was provided by the Covenant. 

29. This result is precisely what was to be expected from the fact that 
the mandates system was an activity of the League of Nations, that is to 
say of an entity functioning as an institution. In such a setting, rights 
cannot be derived from the mere fact of membership of the organization 
in itself: the rights that member States can legitimately claim must be de- 
rived from and depend on the particular terms of the insirument con- 


stitutive of the organization, and of the other instruments relevant in 


the context. This principle is necessarily applicable as regards the ques- 
tion of what rights member States can claim in respect of a régime such 
as results from the mandates system, functioning within the framework 
of the organization. For this reason, and in this setting, there could, as 
regards the carrying out of the “‘conduct’’ provisions of the various man- 
dates, be no question of any legal tie between the mandatories and other 
individual members. The sphere of authority assigned to the manda- 
tories by decisions of the organization could give rise to legal ties only 
between them severally, as mandatories, and the organization itself. The 
individual member States of the organization could take part in the ad- 
ministrative process only through their participation in the activities of 
the organs by means of which the League was entitled to function. Such 
participation did not give rise to any right of direct intervention relative 
to the mandatories: this was, and remained, the prerogative of the League 
organs. 

26. On the other hand, this did not mean that the member States were 


mere helpless or impotent spectators of what went on, or that they lacked . 


all means of recourse. On the contrary, as members of the League As- 
sembly, or as members of the League Council, or both, as the case might 
be, they could raise any question relating to mandates generally, or to some 
one mandate in particular, for consideration by those organs, and could, 
_ by their participation, influence the outcome. The records both of the 
Assembly and of other League organs show that the members of the League 
in fact made considerable use of this faculty. But again, its exercise— 
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always through the League—did not confer on them any separate right of 
direct intervention. Rather did it bear witness to the absence of it. 

27. Such is the background against which must be viewed the provisions 
by which the authority of the various mandatories was defined, and which 
the Court will now proceed to consider. 

28. By paragraph 8 of Article 22 of the Covenant, it was provided that 
the ‘‘degree of authority, control or administration’’ which the various 
mandatories were to exercise, was to be ‘‘explicitly defined in each case 
by the Council’’, if these matters had not been ‘‘previously agreed upon 
by the Members of the League”. The language of this paragraph was 
reproduced, in effect textually, in the fourth paragraph of the preamble 
to the Mandate for South West Africa, which the League Council itself 
inserted, thus stating the basis on which it was acting in adopting the 
resolution of 17 December 1920, in which the terms of mandate were set 
out. Taken by itself this necessarily implied that these terms had not 
been ‘‘previously agreed upon by the Members of the League’’. There is 
however some evidence in the record to indicate that in the context of 
the mandates, the allusion to agreement on the part of ‘‘the Members of 
the League’’ was regarded at the time as referring only to the five Prin- 
cipal Allied and Associated Powers engaged in the drafting; but this of 
course could only lend emphasis to the view that the members of the 


League generally were not considered as having any direct concern with 


the setting up of the various mandates; and the record indicates that they 
were given virtually no information on the subject until a very late stage, 

29. There is also evidence that the delays were due to difficulties over 
certain of the commercial aspects of the mandates, but that the Principal 
Powers had already decided that the mandates should in any event be 
issued by the Council of the League, thereby giving them a definitely in- 
stitutional basis. Preliminary and private negotiations and consideration 
of drafts by member States, or certain of them, is a normal way of leading 
up to the resolutions adopted by an international organ, and in no way 
affects their character as eventually adopted. Accordingly the League 
Council proceeded to issue the Mandate which, being in the form of a 
resolution, did not admit of those processes of separate signature and 
ratification generally utilized at the time in all cases where participation 
on a ‘‘party’’ basis was intended. This method was common to all the 
mandates, except the ‘A’ mandate for Iraq which, significantly, was em- 
bodied in a series of treaties between the United Kingdom, as Mandatory, 
and Irag. No other member of the League was a party to these treaties. 


` It was to the League Council alone that the United Kingdom Government 


reported concerning the conclusion of these treaties, and to which it gave 
assurances that the general pattern of their contents would be the same 
as for the other mandates. 

30. Nor did even the Principal Allied and Associated Powers as a 
group have the last word on the drafting of the Mandate. This was the 
Council’s. In addition to the insertion as already mentioned, of the 
fourth paragraph of the preamble, the Council made a number of altera- 
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tions in the draft before finally adopting it. One of these is significant 
in the present context. Unlike the final version of the jurisdictional clause 
of the Mandate as issued by the Council and adopted for all the mandates, 
by which the Mandatory alone undertook to submit to adjudication in the 
event of a dispute with another member of the League, the original version 
would have extended the competence of the Court equally to disputes 
referred to it by the Mandatory as plaintiff, as well as to disputes arising 
between other members of the League inter se. The reason for the change 
effected by the Council is directly relevant to what was regarded as being 
the status of the individual members of the League in relation to the 
Mandate. This reason was that, as was soon perceived, an obligation to 
submit to adjudication could not be imposed upon them without their 
consent. But of course, had they been regarded as ‘‘parties’’ to the in- 
strument of Mandate, as if to a treaty, they would thereby have been held 
to have given consent to all that it contained, including the jurisdictional 
clause. Clearly they were not so regarded. 

31. Another circumstance calling for notice is that, as mentioned earlier, 
the Mandate contained a clause—paragraph 1 of Article 7 (and simi- 
larly in the other mandates}—providing that the consent of the Council 
of the League was required for any modification of the terms of the 
Mandate; but it was not stated that the consent of individual members 
of the League was additionally required. There is no need to enquire 
whether, in particular cases—for instance for the modification of any of 
their ‘‘special interests’ under the mandate—the consent of the member 
States would have been necessary, since what is now in question is the 
‘‘eonduct’’ provisions. As to these, the special position given to the 
Council of the League by paragraph 1 of Article 7 confirms the view 
that individual member States were not regarded as having a separate legal 
right or interest of their own respecting the administration of the Man- 
date. It is certainly inconsistent with the view that they were considered 
as separate parties to the instrument of mandate. 

32. The real position of the individual members of the League relative 
to the various instruments of mandate was a different one. They were 
not parties to them; but they were, to a limited extent, and in certain 
respects only, in the position of deriving rights from these instruments. 
Not being parties to the instruments of mandate, they could draw from 
them only such rights as these unequivocally conferred, directly or by a 
clearly necessary implication. The existence of such rights could not be 
presumed or merely inferred or postulated. But in Article 22 of the 
League Covenant, only the mandatories are mentioned in connection with 
the carrying out of the mandates in respect of the inhabitants of the man- 
dated territories and as regards the League organs. Except in the pro- 
cedural provisions of paragraph 8 (the ‘‘if not previously agreed upon’’ 
clause) the only mention of the members of the League in Article 22 is 
in quite another context, namely at the end of paragraph 5, where it is 
provided that the mandatories shall ‘‘also secure equal opportunities 
for the trade and commerce of other Members of the League”. It is 
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the same in the instruments of mandate. Apart from the jurisdictional 
clause, which will be considered later, mention of the members of the 
League is made only in the ‘‘special interests”? provisions of these instru- 
ments. It is in respect of these interests alone that any direct link is 
established between the mandatories and the members of the League 
individually. In the case of the ‘‘conduct’’ provisions, mention is made 
only of the mandatory and, where required, of the appropriate organ of the 
League. The link in respect of these provisions is with the League or 
League organs alone. 

33. Accordingly, viewing the matter in the light of the relevant texts 
and instruments, and having regard to the structure of the League, within 
the framework of which the mandates system functioned, the Court con- 
siders that even in the time of the League, even as members of the League 
when that organization still existed, the Applicants did not, in their in- 
dividval capacity as States, possess any separate self-contained right 
which they could assert, independently of, or additionally to, the right 
of the League, in the pursuit of its collective, institutional activity, to 
require the due performance of the Mandate in discharge of the ‘‘sacred 
trust’’. This right was vested exclusively in the League, and was exercised 
through its competent organs. Each member of the League could share 
in its collective, institutional exercise by the League, through their par- 
ticipation in the work of its organs, and to the extent that these organs 
themselves were empowered under the mandates system to act. By their 
right to activate these organs (of which they made full use), they could 
procure consideration of mandates questions, as of other matters within 
the spkere of action of the League. But no right was reserved to them, 
individually as States, and independently of their participation in the 
institutional activities of the League, as component parts of it, to claim in 
their own name,—still less as agents authorized to represent the League,— 
the right to invigilate the sacred trust,—to set themselves up as separate 
custodiens of the various mandates. This was the role of the League 
organs. 

34. To put this conclusion in another way, te position was that under 
the mandates system, and within the general framework of the League 
system, the various mandatories were responsible for their conduct of the 
mandates solely to the League—in particular to its Council—and were 
not additionally and separately responsible to sach and every individual 
State member of the League. If the latter had been given a legal right 
or interest on an individual ‘‘State’’ basis, this would have meant that 
each member of the League, independently of the Council or other compe- 
tent Leazue organ, could have addressed itself directly to every manda- 
tory, for the purpose of calling for explanations or justifications of its ad- 
ministration, and generally to exact from the mandatory the due per- 
formance of its mandate, aceording to the view which that State might 
individually take as to what was required for the purpose. 

35. Clearly no such right existed under the mandates system as contem- 
plated by any of the relevant instruments. It would have involved a 
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position of accountability by the mandatories to each and every member 
of the League separately, for otherwise there would have been nothing 
additional to the normal faculty of participating in the collective work 
of the League respecting mandates. The existence of such an additional 
right could not however be reconciled with the way in which the obligation 
of the mandatories, both under Article 22 of the League Covenant, and 
(in the case of South West Africa) Article 6 of the instrument of Man- 
date, was limited to reporting to the League Council, and to its satisfac- 
tion alone. Such a situation would have been particularly unimaginable 
in relation to a system which, within certain limiis, allowed the manda- 
tories to determine for themselves by what means they would carry out 
their mandates: and a fortiori would this have been so in the case of a 
‘C’ mandate, having regard to the special power of administration as ‘‘an 
integral portion of its own territory’’ which, as already noted, was con- 
ferred upon the mandatory respecting this category of mandate. 

36. The foregoing conclusions hold good whether the League is regarded 
as having possessed the kind of corporate juridical personality that the 
Court, in its Advisory Opinion in the case of Reparation for Injuries Suf- 
fered in the Service of the United Nations (1.C.J. Reports 1949, p. 
174), found the United Nations to be invested with,—or whether the 
League is regarded as a collectivity of States functioning on an institu- 
tional basis, whose collective rights in respect of League matters were, 
as Article 2 of the Covenant implied, exercisable only through the ap- 
propriate League organs, and not independently of these. 

37. In order to test the conclusions thus reached, it is legitimate to 
have regard to the probable consequences of the view contended for by the 
Applicants,—or at any rate to the possibilities that would have been 
opened up if each member of the League had individually possessed the 
standing and rights now claimed. One question which arises is that of 
how far the individual members of the League would have been in a 
position to play the role ascribed to them. The Applicants, as part of 
their argument in favour of deeming the functions previously discharged 
by the Council of the League to have passed now to the General Assembly 
of the United Nations, insisted on the need for ‘‘informed’’ dealings with 
the Mandatory: only a body sufficiently endowed with the necessary 
knowledge, experience and expertise could, it was said, adequately dis- 
charge the supervisory role. Yet at the same time it was contended that 
individual members of the League,—not directly advised by the Permanent 
Mandates Commission,—not (unless members of the Council) in touch 
with the mandates questions except through their participation in the 
work of the League Assembly,—nevertheless possessed a right independ- 
ently to confront the various mandatories over their administration of the 
mandates, and a faculty to call upon them to alter their policies and 
adjust their courses accordingly. The two contentions are inconsistent, 
and the second affronts all the probabilities. 

38. No less difficult than the position of a mandatory caught between 
a number of possible different expressions of view, would have been that 


132 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 61 


of the League Council whose authority must have been undermined, and 
its action often frustrated, by the existence of some forty or fifty inde- 
pendent centres of invigilatory rights. 

39. Equally inconsistent would the position claimed for individual 
League members have been with that of the mandatory as a member of 
the Council on mandates questions. As such, the mandatory, on the 
basis of the normal League voting rule, and by virtue of Artizle 4, para- 
graphs 5 and 6, and Article 5, paragraph 1, of the Covenant, possessed a 
vote necessary to the taking of any formal Council decision on a question 
of substance relative to its mandate (at least in the sense that, if cast, 
it must not be adversely cast) ; so that, in the last resort, the assent, or non- 
dissent, of the mandatory had to be negotiated. 

40. In the opinion of the Court, those who intended the one system 
cannot simultaneously have intended the other: and if in the time of the 
League,—if as members of the League,—the Applicants did not possess the 
rights contended for,--evidently they do not possess them now. There 
is no principle of law which, following upon the dissolution of the League, 
would operate to invest the Applicants with rights they did not have even 
when the League was still in being. 

41. The Court will now turn to the various contentions that have been 
or might be advanced in opposition to the view it takes; and will first 
deal with a number of poirts which have a certain general affinity. 

42. Firstly, it may be represented that the consequences described above 
as being rendered possible if individual members of the League had had 
the rights now contended for by the Applicants, are unreal,—because the 
true position under the mandates system was that, even if in all normal 
circumstances the mandatories were responsible to the Council of the 
League alone, nevertheless the individual members of the League possessed 
a right of last resort to activate the Court under the jurisdictional clause 
if any mandate was being contravened. The Court will consider the effect 
of the jurisdictional clause later; but quite apart from that, the argument 
is misconceived. It is evicent that any such right would have availed 
nothing unless the members of the League had individually possessed sub- 
stantive rights regarding the carrying out of the mandates which they 
could make good before the Court, if and when they did activate it. If, 
- however, they possessed suc rights then, as already noted, irrespective of 
whether they went to the Court or not, they were entitled at all times, 
outside League channels, to confront the mandatories over the administra- 
tion of their mandates, just as much as in respect of their ‘‘special inter- 
ests’? under the mandate. The theory that the members of the League 
possessed such rights, but were precluded from exercising them unless by 
means of recourse to adjudication, constitutes an essentially improbable 
supposition for which the relevant texts afford no warrant. These texts 
did not need to impose any such limitation, for the simple reason that they 
did not create the alleged rights. 

43. Again, it has been pointed out that there is nothing unprecedented 
in a situation in which the supervision of a certain matter is, on the 
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political plane, entrusted to a given body or organ, but where certain 
individual States—not all of them necessarily actual parties to the instru- 
ments concerned—have parallel legal rights in regard to the same 
matter, which they can assert in specified ways. This is true but irrele- 
vant, since for the present purposes the question is not whether such 
rights could be, but whether they were in fact conferred. In various 
instances cited by way of example, not only was the intention to confer 
the right and its special purpose quite clear,—it was also restricted to a 
small group of States, members, either permanent or elected, of the super- 
visory organ concerned. In such a ease, the right granted was, in effect, 
part of the institutional or conventional machinery of control, and its 
existence could oceasion no difficulty or confusion. This type of case, 
which will be further discussed later, in connection with the jurisdictional 
clause of the mandates, is not the same as the present one. 

44, Next, it may be said that a legal right or interest need not neces- 
sarily relate to anything material or ‘‘tangible’’, and can be infringed 
even though no prejudice of a material kind has been suffered. In this 
connection, the provisions of certain treaties and other international in- 
struments of a humanitarian character, and the terms of various arbitral 
and judicial decisions, are cited as indicating that, for instance, States may 
be entitled to uphold some general principle even though the particular 
contravention of it alleged has not affected their own material interests; 
—that again, States may have a legal interest in vindicating a principle 
of international law, even though they have, in the given case, suffered no 
material prejudice, or ask only for token damages. Without attempting 
to discuss how far, and in what particular circumstances, these things 
might be true, it suffices to point out that, in holding that the Applicants 
in the present case could only have had a legal right or interest in the 
‘‘special mterests’’ provisions of the Mandate, the Court does not in any 
way do so merely because these relate to a material or tangible object. 
Nor, in holding that no legal right or interest exists for the Applicants, 
individually as States, in respect of the ‘“‘conduct’’ provisions, does the 
Court do so because any such right or interest would not have a material 
or tangible object. The Court simply holds that such rights or interests, 
in order to exist, must be clearly vested in those who claim them, by some 
text or instrument, or rule of law;—and that in the present case, none 
were ever vested in individual members of the League under any of the 
relevant instruments, or as a constituent part of the mandates system as a 
whole, or otherwise. 

45. Various miscellaneous propositions are also advanced: the Mandate 
is more deserving of protection than the ‘‘special interests’? of any par- 
ticular State ;—there would be nothing extraordinary in a State having 
a legal right to vindicate a purely altruistic interest;—and so forth. But 
these are not really legal propositions: they do not eliminate the need to 
find the particular provisions or rules of law the existence of which they 
assume, but do not of themselves demonstrate. . 

46. It is also asked whether, even supposing that the Applicants only had 
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an interest on the political level respecting the conduct of the Mandate, 
this would not have sufficed to enable them to seek a declaration from the 
Court as to what the legal position was under the Mandate, so that, for 
instance, they could know whether they would be on good ground in bring- 
ing before the appropriate political organs, acts of the mandacory thought 
to involve a threat to peace or good international relations. 

47, The Court is concerned in the present proceedings orly with the 
rights which the Applicants had as former members of the League of 
Natiors—for it is in that capacity alone that they are now appearing. 
If the contention above described is intended to mean that because, for 
example, the Applicants would, under paragraph 2 of Article 11 of the 
League Covenant, have had ‘‘the friendly right... to bring to the 
attention of the Assembly or of the Council any circumstance . . .which 
threatens to disturb international peace or the good understanding ... 
upon which peace depends’’, they would therefore also—and on that 
account—-have had the right to obtain a declaration from the Court as to 
what the mandatory’s obligations were, and whether a violation of these 
had occurred ;—if this is the contention, the Court can only reply to it in 
the negative. A provision such as Article 11 of the Covenant could at 
most furnish a motive why the Applicants (or other members of the 
League) might wish to know what the legal position was. It eould not of 
itself give them any right to procure this knowledge from the Court 
which they would not otherwise have had under the Mandate itself. 

48. On the other hand an appropriate organ of the League such as the 
Council could of course have sought an advisory opinion from the Court 
on any such matter. It is in this connection that the chief objection to the 
theory under discussion arises. Under the Court’s Statute as it is at 
present framed, States cannot obtain mere ‘‘opinions’’ from the Court. 
This faculty is reserved to certain international organs empowered to 
exercise it by way of the process of requesting the Court for an advisory 
opinion. It was open to the Council of the League to make use of this 
process in case of any doubt as to the rights of the League or its members 
relative to mandates. But in their individual capacity, States can appear 
before the Court only as litigants in a dispute with another State, even 
if their object in so doing is only to obtain a declaratory judgment. The 
moment they so appear, however, it is necessary for them, even for that 
limited purpose, to establish, in relation to the defendant party in the 
case, the existence of a legal right or interest in the subject matter of 
their claim, such as to entitle them to the declarations or pronouncements 
they sesk: or in other words that they are parties to whom the defendant 
State is answerable under the relevant instrument or rule of lew. 

49. The Court must now turn to certain questions of a wider character. 
Throughout this case it has been suggested, directly or indirectly, that 
humanitarian considerations are sufficient in themselves to generate legal 
rights and obligations, and that the Court ean and should proceed ac- 
cordingly. The Court does not think so. It is a court of law, and ean 
take account of moral principles only insofar as these are given a suff- 
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cient expression in legal form. Law exists, it is said, to serve a social 
need; but precisely for that reason it can do so only through and within 
the limits of its own discipline. Otherwise, it is not a legal service that 
would be rendered. 

50. Humanitarian considerations may constitute the inspirational basis 
for rules of law, just as, for instance, the preambular parts of the United 
Nations Charter constitute the moral and political basis for the specific 
legal provisions thereafter set out. Such considerations do not, however, 
in themselves amount to rules of law. All States are interested—have an 
interest—in such matters. But the existence of an ‘‘interest’’ does not 
of itself entail that this interest is specifically juridical in character. 

51. It is in the light of these considerations that the Court must ex- 
amine what is perhaps the most important contention of a general char- 
acter that has been advanced in connection with this aspect of the case, 
namely the contention by which it is sought to derive a legal right or inter- 
est in the conduct of the mandate from the simple existence, or principle, 
of the ‘‘sacred trust’’. The sacred trust, it is said, is a ‘‘sacred trust of 
civilization”. Hence all civilized nations have an interest in seeing that 
it is carried out. An interest, no doubt ;—but in order that this interest 
may take on a specifically legal character, the sacred trust itself must be 
or become something more than a moral or humanitarian ideal. In order 
to generate legal rights and obligations, it must be given juridical ex- 
pression and be clothed in legal form. One such form might be the 
United Nations trusteeship system,—another, as contained in Chapter XI 
of the Charter concerning non-seli-governing territories, which makes 
express reference to ‘‘a sacred trust’. In each case the legal rights and 
obligations are those, and only those, provided for by the relevant texts, 
whatever these may be. 

52. In the present case, the principle of the sacred trust has ag its sole 
juridical expression the mandates system. As such, it constitutes a moral 
ideal given form as a juridical régime in the shape of that system. But 
it is necessary not to confuse the moral ideal with the legal rules intended 
to give it effect. For the purpose of realizing the aims of the trust in the 
particular form of any given mandate, its legal rights and obligations 
were those, and those alone, which resulted from the relevant instruments 
creating the system, and the mandate itself, within the framework of the 
League of Nations. 

53. Thus it is that paragraph 2 of Article 22 of the Covenant, in the 
same breath that it postulates the principle of the sacred trust, specifies 
in terms that, in order to give ‘‘effect to this principle’’, the tutelage of 
the peoples of the mandated territories should be entrusted to certain 
nations, ‘‘and that this tutelage should be exercised by them’’ as manda- 
tories ‘fon behalf of the League”. It was from this that flowed all the 
legal consequences already noticed. 

54. To sum up, the principle of the sacred trust has no resicual juridical 
content which could, so far as any particular mandate is concerned,- operate 
per se to give rise to legal rights and obligations outside the system as a 
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whole; and, within the system equally, such rights and obligations exist 
only in so far as there is actual provision for them.. Once the expression: 
to be given to an idea has been accepted in the form of a particular 
régime or system, its legal incidents are those of the régime or system. 
It is not permissible to import new ones by a process of appeal to the 
originating idea—a process that would, ex hypothesi, have no natural 
limit. Hence, although, as has constantly been reiterated, the members of 
the League had an interest in seeing that the obligations entailed by the 
mandats system were respected, this was an interest which, according to the 
very nature of the system itself, they could exercise only through the 
appropriate League organs, and not individually. 

55. Next, it may be suggested that even if the legal position of the Ap- 
plicants and of other individual members of the League of Nations was as 
the Court holds it to be, this was so only during the lifetime of the League, 
and that when the latter was dissolved, the rights previously resident in 
the League itself, or in its competent organs, devolved, so to speak, upon 
the individual States which were members of it at the date of its dissolu- 
tion. There is, however, no principle of law which would warrant such 
a conclusion. Although the Court held in the earlier 1962 phase of the 
present case that the members of a dissolved international organization can 
be deemed, though no longer members of it, to retain rights which, as 
members, they individually possessed when the organization was in being, 
this could not extend to ascribing to them, upon and by reason of the 
dissolution, rights which, even previously as members, they never did 
individually possess. Nor of course could anything that occurred subse- 
quent to the dissolution of the League operate to invest its members with 
rights they did not, in that capacity, previously have,—and it is the rights 
which they had as members of the League that are now in question. 

56. The Court can equally not read the unilateral declarations, or state- 
ments of intention as they have been called, which were made by the vari- 
ous mandatories on the occasion of the dissolution of the League, expressing 
their willingness to continue to be guided by the mandates in their ad- 
ministration of the territories concerned, as conferrmg on the members 
of the League mdividually any new legal rights or interests of a kind 
they did not previously possess. 

57. Another argument which requires consideration is that in so far as 
the Court’s view leads to the conclusion that there is now no entity entitled 
to claim the due performance of the Mandate, it must be unacceptable. 
Without attempting in any way to pronounce on the various implications - 
involved in this argument, the Court thinks the inference sought to be 
drawn from it is inadmissible. If, on a correct legal reading of a given 
situation, certain alleged rights are found to be non-existent, the conse- 
quences of this must be accepted. The Court cannot properly postulate 
the existence of such rights in order to avert those consequences. This 
would be to engage in an essentially legislative task, in the service of 
political ends the promotion of which, however desirable in ae lies 
outside the function of a court-of-law. 
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58. The Court comes now to a more specific category of contention 
‘arising out of the existence and terms of the jurisdictional clause of the 
Mandate, and of the effect of the Court’s Judgment of 21 December 1962 in 
that regard. The Court’s present Judgment is founded on the relevant 
provisions of the Covenant of the League of Nations, the character of the 
League as an organization, and the substantive provisions of the instrument 
of Mandate for South West Africa. The question now to be considered 
is whether there is anything arising out of its previous Judgment, or the 
terms of the jurisdictional clause of the Mandate, which should lead the 
Court to modify the conclusions arrived at on those foundations. 

59. In the first place, it is contended that the question of the Appli- 
cants’ legal right or interest was settled by that Judgment and cannot 
now be reopened. As regards the issue of preelusion, the Court finds it 
unnecessary to pronounce on various issues which have been raised in this 
connection, such as whether a decision on a preliminary objection consti- 
tutes a res judicata in the proper sense of that term,—whether it ranks as 
a ‘‘decision’’ for the purposes of Article 59 af the Court’s Statute, or 
as ‘‘final’’ within the meaning of Article 60. Tae essential point is that a 
decision on a preliminary objection can never be preclusive of a matter 
appertaining to the merits, whether or not it has in fact been dealt 
with in connection with the preliminary objection. When preliminary 
objections are entered by the defendant party in a case, the proceedings 
on the merits are, by virtue of Article 62, paragraph 3, of the Court’s 
Rules, suspended. Thereafter, and until the proceedings on the merits 
are resumed, the preliminary objections having been rejected, there can be 
no decision finally determining or pre-judging any issue of merits. It 
may occur that a judgment on a preliminary objection touches on a point 
of merits, but this it can do only in a provisional way, to the extent 
necessary for deciding the question raised by the preliminary objection. 
Any finding on the point of merits, therefore, ranks simply as part of the 
motivation of the decision on the preliminary objection, and not as the 
object of that decision. It cannot rank as a final decision on the point of 
merits involved. 

60. It is however contended that, even if the Judgment of 1962. was, 
for the above-mentioned reasons, not preclusive of the issue of the Appli- 
cants’ legal right or interest, it did in essence determine that issue be- - 
cause it decided that the Applicants were entitled to invoke the juris- 


`. dietional clause of the Mandate, and that if they had a sufficient interest 


to do that, they must also have a sufficient interest in the subject-matter of 
their claim. This view is not well-founded. The faculty of invoking a 
jurisdictional clause depends upon what tests or conditions of the right 
to do so are laid down by the clause itself. To hold that the parties in any 
given case belong to the category of State specified in the clause,—that 
the dispute has the specified character,—and that the forum is the one 
specified,—is not the same thing as finding the existence of a legal right or 
interest relative to the merits of the claim. The jurisdictional clause of 
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the Mandate for South West Africa (Article 7, paragraph 2), which. 


appeared in all the mandates, reads as follows: 


‘*The Mandatory agrees that, if any dispute whatever should arise 
between the Mandatory and another Member of the League of Nations 
relating to the interpretation or the application of the provisions of 
the Mandate, such dispute, if it cannot be settled by negotiation, shall 
be submitted to the Permanent Court of International Justice provided 
for by Article 14 of the Covenant of the League of Nations.”’ 


Looking at this provision; assuming the existence of a dispute; assuming 
that negotiations had taken place; that these had not settled the dispute; 
and that the Court was, by the operation of Article 37 of its Statute, duly 
substituted for the Permanent Court as the competent forum (all of which 
assumptions would be in accordance with the Court’s Judgment of 1962) ; 
—then all that the Applicants had to do in order to bring themselves under 
this clause and establish their capacity to invoke it, was to show (a) 
ratione personae, that they were members of the League, constructively if 
not actually, or must be deemed still so to be for the purposes of this pro- 
vision, notwithstanding the dissolution of the League; and (b) ratione 
materiae, that the dispute did relate to the interpretation or application of 
one or more provisicns of the Mandate. If the Court considered that these 
requirements were satisfied, it could assume jurisdiction to hear and de- 
termine the merits without going into the question of the Applicants’ legal 
right or interest relative to the subject-matter of their claim; for the juris- 
dictional clause did not, according to its terms, require them to establish 
the existence of such a right or interest for the purpose of founding the 
competence of the Court. 

61. Hence, whatever observations the Court may have made on that 
matter, it remained for the Applicants, on the merits, to establish that 
they had this right or interest in the carrying out of the provisions which 
they invoked, such as to entitle them to the pronounzements and declara- 
tions they were seeking from the Court. Since decisions of an inter- 
locutory character cannot pre-judge questions of merits, there can be no 
contradiction between a decision allowing that the Applicants had the 
capacity to invoke the jurisdictional clause—this being the only question 
which, so far as this point goes, the Court was then called upon to decide, 
or could decide,—and a decision that the Applicants have not established 
the legal basis of their claim on the merits. 


62. It is next contended that this particular jurisdictional clause has an ba 
effect which is more extensive than if it is considered as a simple jurisdic- 


tional clause: that it is a clause conferring a substantive right, —that the 
substantive right it confers is precisely the right to claim from the 
Mandatory the carrying out of the ‘‘eonduct of the Mandate” provisions 
of the instrument of mandate,—and that in consequence, even if the right 
is derivable from no other source, it is derivable from and implicit in this 
clause. ° 

63. Let it be observed first of all that it would be remarkable if this 
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were the case—that is to say if so important a right, having such 
potentially far-reaching consequences,—intended, so the Applicants con- 
tend, to play such an essential role in the scheme of the Mandate—of all 
the mandates, and of the system generally—had been created indirectly, 
and in so casual and almost incidental a fashion, by an ordinary juris- 
dictional clause, lacking as will shortly be seen in any of the special 
features that might give it the effect claimed,—and which would certainly 
be requisite in order to achieve that effect. The Court considers it highly 
unlikely that, given the far-reaching consequences involved and, according 
to the Applicants, intended, the framers of the mandates system, had they 
had any such intention, would have chosen this particular type of juris- 
dictional clause as the method of carrying it out. 

64. In truth, however, there is nothing about this particular juris- 
dictional clause to differentiate it from many others, or to make it an 
exception to the rule that, in principle, jurisdictional clauses are adjectival 
not substantive in their nature and effect. It is of course possible to intro- 
duce into such a clause extra: paragraphs or phrases specifically conveying 
substantive rights or imposing substantive obligations; but the particular 
section of any clause which provides for recourse to an indicated forum, 
on the part of a specified category of litigant, in relation to a certain kind 
of dispute—or those words in it which provide this—cannot simultaneously 
and per se invest the parties with the substantive rights the existence of 
which is exactly what they will have to demonstrate in the forum con- 
cerned, and which it is the whole object of the latter to determine. It is a 
universal and necessary, but yet almost elementary principle of pro- . 
eedural law that a distinction has to be made between, on the one hand, 
the right to activate a court and the right of the court to examine the 
merits of the claim,—and, on the other, the plaintiff party’s legal right in 
respect of the subject-matter of that which it claims, which would have 
to be established to the satisfaction of the Court. 

65. In the present case, that subject-matter includes the question whether 
the Applicants possess any legal right to require the performance of the 
‘‘eonduct’’ provisions of the Mandate. This is something which cannot 
be predetermined by the language of a common-form jurisdictional clause 
such as Article 7, paragraph 2, of the Mandate for South West Africa. 
This provision, with slight differences of wording and emphasis, is in the 
- same form as that of many other jurisdictional clauses. The Court ean . 
see nothing in it that would take the clause outside the normal rule, that, 
in a dispute causing the activation of a jurisdictional clause, the sub- 
stantive rights themselves which the dispute is about, must be sought 
for elsewhere than in this clause, or in some element apart from it,— 
and must therefore be established aliunde vel aliter. Jurisdictional 
clauses do not determine whether parties have substantive rights, but 
only whether, if they have them, they can vindicate them by recourse to a 
tribunal. 

66. Such rights may be derived from participation in an international 
instrument by a State which has signed and ratified, or has acceded, or 
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has in some other manner become a party to it; and which in consequence, 
and subject to any exceptions expressly indicated, is entitled to enjoy 
rights under all the provisions of the instrument concerned. Since the 
Applicants cannot bring themselves under this head, they must show that 
the “‘conduct’’ provisions of the mandates conferred rights in terms on 
members of the League as individual States, in the same way that the 
‘“special interests’’ provisions did. It is however contended that there is 
a third possibility, and that on the basis of the jurisdictional clause alone, 
the Applicants, as members of the League, were part of the institutional 
machinery of control relative to the mandates, and that in this capacity 
they had a right of ection of the same kind as, for instance, members of the 
League Council had under the jurisdictional clauses of the minorities 
treaties of that period, for the protection of minority rights. On this 
footing the essence of the contention is that the Applicants do not need to 
show the existence of any substantive rights outside the jurisdictional 
clause, and that they had—that all members of the League had—what was 
in effect a policing function under the mandates and by virtue of the 
jurisdictional clause. 

67. The Court has examined this contention, but does not think that the 
two cases are in any way comparable. When States intend to create a 
right of action of this kind they adopt a different method. Such a 
right has, in special circumstances, been conferred on States belonging 
to a body of compact size such as the Council of the League of Nations, 
invested with special supervisory functions and even a power of interven- 
tion in the matter, as provided by the jurisdictional clause of the minorities 
treaties—see for instance Article 12 of the minorities treaty with Poland, 
signed at Versailles: on 28 June 1919, which was typical. Even so the 
right, as exercisable by members of the League Council, in effect as part 
of the Council’s work, with which they would ex kypothest have been 
fully familiar, was characterized at the time by an eminent Judge and 
former President of the Permanent Court as being ‘‘in every respect . 
very particular in character’’‘and as going ‘‘beyond the province of gen- 
eral international law’’. The intention to confer it must be quite clear; 
and the Court holds that for the reasons which have already been given, . 
and for others to be considered later, there was never any intention to 
confer an invigilatory function of this kind on each and every member 
of the League. 

68. It has to be asked why,.if anything of the sort was thought neces- 
sary in the case of the mandates, it was not done in the same way as 
under the minorities clauses (which, in general, were drafted con- 
temporaneously by the same authors)—-namely by conferring a right of 
action on members of the League Council as such, seeing that it was the 
Council which had the supervisory function under the mandates? This 
would have been the obvious, and indeed the only workable method of 
procedure. Alternatively, it must be asked why, if it was indeed thought 
necessary ‘in the case of mandates to invest all the members of the League 
with this function, for the protection of the mandates, it was apparently 
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considered sufficient in the minorities case to bring in only the members 
of the League Council? 

69. The Court finds itself unable to reconcile the two types of case 
except upon the assumption, strongly supported by every other factor 
involved, that, as regards the mandates, the jurisdictional clause was in- 
tended to serve a different purpose, namely to give the individual members 
of the League the means, which might not otherwise be available to them 
through League channels, of protecting their ‘‘special interests’’ relative 
to the mandated territories. In the minorities case, the right af action 
of the members of the Council under the jurisdictional clause was only 
intended for the protection of minority populations. No other purpose 
in conferring a right of action on members of the League Council would 
have been possible in that case. This was not so in regard to the mandates, 
the provisions of which afforded another and perfectly natural explanation 
of the jurisdictional clause and of its purpose; whereas, if a policing 
function had been intended, it is obviously to the members of the Council 
that it would have been given, and in the same sort of terms as in the 
minorities case. l 

70. In this last connection it is of capital importance that the right as 
conferred in the minorities case was subjected to certain characterizations . 
which were wholly absent in the case of the jurisdictional clause of the 
mandates. Any ‘‘difference of opirion’’ was characterized in advance as 
being justiciable, because it was to be ‘‘held to be a dispute of an inter- 
national character’’ within the meaning of Article 14 of the Covenant 
(this was the well-known ‘‘deeming’’ clause), so that no question of any 
lack of legal right or interest could arise. The decisions of the Court 
were moreover to be final and, by means of a reference to Article 13 
of the Covenant, were given an effect erga omnes as a general judicial 
settlement binding on all concerned. The jurisdictional clause of the 
mandates, on the other hand, was essentially an ordinary jurisdictional 
clause, having none of the special characteristics or effects of those of the 
minorities treaties. 

71. That the League Council had functions in respect of mandates, 
- Just as it did in respect of minorities, can only serve to underline the 
fact that in the former case no right of recourse to the Court was conferred 
on the members of the Council im their capacity as such, although the 
mandates were drafted in full knowledge of what the minorities treaties 
contained. The true significance o the minorities case is that it shows 
that those who framed the mandates were perfectly capable af doing what 
the Applicants claim was done, when they intended to. Te conclusion 
must be that in the case of the mandates they did not intend to. 

72. Since the course adopted in the minorities case does not constitute 
any parallel to that of the mandates, the Applicants’ contention is seen 
to depend in the last analysis almost entirely on what has been called 
the broad and unambiguous language of the jurisdictional clause—or in 
other words its literal meaning taken in isolation and without reference 
to any other consideration. The combination of certain pkrases in this 
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clause, namely the reference to ‘‘any dispute whatever”, coupled with 
the further words ‘‘between the Mandatory and another Member of the 
League of Nations’’ and the phrase ‘‘relating . . . to the provisions of the 
Mandate’’, is said to permit of a reference to the Court of a dispute about 
any provision of the Mandate, and thus to imply, reflect or bear witness 
to the existence of a legal right or interest for every member of the 
League in the due execution of every such provision. The Court does 
not however consider that the word ‘‘whatever’’ in Article 7, paragraph 
2, does anything more than lend emphasis to a phrase that would have 
meant exactly tthe same without it; or that the phrase ‘‘any dispute” 
(whatever) means anything intrinsically different from ‘‘a dispute’’, or 
that the reference to the ‘‘provisions’’ of the Mandate, in the plural, has 
any different effect from what would have resulted from saying ‘‘a pro- 
vision’’. Thus reduced to its basic meaning, it can be seen that the clause 
is not capable of carrying the load the Applicants seek to put upon it, and 
which would result in giving such clauses an effect that States accepting 
the Court’s jurisdiction by reason of them, could never suppose them to 
have. 

-73, In this connection the Court thinks it desirable to draw attention 
to the fact that a considerable proportion of the aeceptances of its com- 
pulsory jurisdiction which have been given under paragraph 2 of Article 
36 of the Statute of the Court, are couched in language similarly broad 
and unambiguous and even wider, covering all disputes between the ac- 
cepting State and any other State (and thus ‘‘any dispute whatever’’)— 
subject only to the one condition of reciprocity or, in some cases, to 
certain additional conditions such as that the dispute must have arisen 
after a specified date. It could never be supposed however that on the 
basis of this wide language the accepting State, by invoking this clause, 
was absolved from establishing a legal right or interest in the subject- 
matter of its claim. Otherwise, the conclusion would have to be that by 
accepting the compulsory jurisdiction of the Court in the widest terms 
possible, States could additionally create a legal right or interest for 
themselves in the subject-matter of any claim they chose to bring, and a 
correspcnding answerability on the part of the other accepting State 
concerned. The underlying proposition that, by conferring competence 
on the Court, a jurisdictional clause can thereby and of itself confer a 
substantive right, is one which the Court must decline to entertain. 

74, Tae Court must now, though only as a digression, glance at another 
aspect of the matter. The present Judgment is based on the view that the 
question of what rights, as separate members of the League, the Applicants 
had in relation to the performance of the Mandate, is a question appertain- 
ing to the merits of their claim. It has however been suggested that the 
question is really one of the admissibility of the claim, and that as such 
it was disposed of by the Court’s 1962 Judgment. 

75. In the ‘‘dispositif’’ of the 1962 Judgment, however, the Court after 
considering the four preliminary objections advanced—which were objec- 
tions to the competence of the Court—simply found that it had ‘‘juris- 
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diction to adjudicate upon the merits’. It thus appears that the Court 
in 1962 did not think that any question of the admissibility of the claim, 
as distinct from that of its own jurisdiction arose, or that the Respondent 
had put forward any plea of inadmissibility as such: nor had it,—for in 
arguing that the dispute was not of the kind contemplated by the juris- 
dictional clause of the Mandate, the purpose of the Respondent was to show 
that the case was not covered by that clause, and that it did not in conse- 
quence fall within the scope of the competence conferred on tke Court 
by that provision. 

76. If therefore any question of admissibility were involved, it would 
fall to be decided now, as occurred in the merits phase of the Nottebohm 
ease (1.C.J. Reports 1955, p. 4); and all that the Court need say is that 
if this were so, it would determine the question in exactly the same way, 
and for the same reasons, as in the present Judgment. In other words, 
looking at the matter from the point of view of the capacity of the Ap- 
plicants to advance their present claim, the Court would hold that they 
had not got such capacity, and hence that the claim was inadmissible. 

77. Resuming the main thread of its reasoning, the Court will now refer 
to a supplementary element that furnishes indications in opposition to the 
interpretation of the jurisdictional clause advanced by the Applicants. 
This contra-indication is afforded by the genesis of the jurisdictional clause 
appearing in all the instruments of mandate. The original drafts con- 
tained no jurisdictional clause. Such a clause was first introduced in 
connection with the ‘B’ mandates by one of the States participating in 
the drafting, and concurrently with proposals made by that same State 
for a number of detailed provisions about commercial and other ‘‘special 
interests’’ rights (including missionary rights) for member States of the 
League. It was little discussed but, so far as it is possible to judge from 
what is only a summary record, what discussion there was centered mainly 
on the commercial aspects of the mandates and the possibility of disputes 
arising in that regard over the interests of nationals of members of the 
League. This appears very clearly from the statements summarized on 
pages 348, 349 and 350 of Part VI A of the Recueil des Actes of the Paris 
Peace Conference, 1919--1920, if these statements are read as a whole. 
No corresponding clear connection emerges between the clause and pos- 
sible disputes between mandatories and individual members of the League 
over the conduct of the mandates as mandates. That such disputes could 
arise does not seem to have been envisaged. In the same way, the original 
drafts of the ‘C’ mandates which, in a different form, contained broadly 
all that now appears in the first four articles of the Mandate for South 
West Africa, had no jurisdictional clause and no ‘‘missiorary clause’’ 
either. The one appeared when the other did. 

78. The inference to be drawn from this drafting history is confirmed 
by the very fact that the question of a right of recourse to the Court arose 
only at the stage of the drafting of the instruments of mandate, and that, 
as already mentioned, no such right figured among the ‘‘securities’’ for 
the performance of the sacred trust embodied in the League Covenant. 
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79. After going through various stages, the jurisdictional clause finally 
appeared in the same form in all the mandates, except that in the case of 
the Mandate for Tanganyika (as it then was) a drafting caprice caused 
the retention of an additional paragraph which did not appear or had 
been dropped in all the other cases. Once the principle of a jurisdictional 
clause had been accepted, the clause was then introduced as a matter of 
course into all the mandates. This furnishes the answer to the contention 
that, in the case of the ‘C’ mandates, it must have been intended to relate 
to something more than the single ‘‘missionary clause’’ (Article 5 in the 
Mandate for South West Africa). Also, it must not be forgotten that it 
was simultaneously with the missionary clause that the jurisdictional 
clause was introduced; and that at the time much importance was attached 
to missionary rights. In any event, whatever the purpose of the juris- 
dictional clause, it was the same for all the mandates, and for the three 
categories of mandate. It is in the light of the mandates system generally 
that this purpose must be assessed—and, so considered, the purpose is 
clear. 

80. The Court will now consider a final contention which has . been 
advanced in support of the Applicants’ claim of right, namely the so- 
called ‘‘necessity’’ argument. : 

81. In order to do this, and at the risk of some unavoidable repetition, 
it is necessary to review a little more closely the functioning of the man- 
dates system. This system, within the larger setting of the League, was 
an entirely logical one. The various mandatories did not deal with the 
individual members of the League over the ‘‘conduct’’ provisions of their 
mandates, but with the appropriate League organs. If any difficulty 
should arise over the interpretation of any mandate, or the character 
of the mandatory’s obligations, which could not be cleared up by discussion 
or reference to an ad hoc committee of jurists—a frequent practice in the 
League—ihe Council could in the last resort request the Permanent Court 
for an advisory opinion. Such an opinion would not of course be binding 
on the mandatory—it was not intended that it should be—but it would 
assist the work of the Council. 

82. In the Council, which the mandatory was entitled to attend as a 
member for the purposes of any mandate entrusted to it, if not otherwise 
a member—(Article 4, paragraph 5, of the Covenant), the vote of the 
mandatory, if present at the meeting, was necessary for any actual ‘‘de- 
cision’’ of the Council, since unanimity of those attending was the basic 
voting rule on matters of substance in the main League organs—(Article 
5, paragraph 1, of the Covenant). Thus there could never be any formal 
clash between the mandatory and the Council as such. In practice, the 
unanimity rule was frequently not insisted upon, or its impact was miti- 
gated by a process of give-and-take, and by various procedural devices to 
whieh both the Council and the mandatories lent themselves. So far as 
the Court’s information goes, there never occurred any case in which a 
mandatory ‘‘vetoed’’ what would otherwise have been a Council decision. 
Equally, however, much trouble was taken to avoid situations in which the 
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mandatory would have been forced to acquiesce in the views of the rest 
of the Council short of casting an adverse vote. The occasional deliberate 
absence of the mandatory from a meeting enabled decisions to be taken 
that the mandatory might have felt obliged to vote against if it had been 
present. This was part of the above-mentioned process for arriving at gen- 
erally acceptable conclusions. 

83. Such were the methods, broad'y speaking, adopted in the relations 
between the various mandatories and the League over the conduct of the 
mandates, and it can be seen how out of place in the context would have 
been the existence of substantive rights for individual members of the 
League in the conduct of the mandates (particularly if backed up by a 
right of recourse to the Court) exercisable independently of the Council 
at the will of the member State. On the other hand—and here again 
the concept was entirely logical—by the combined effect of the ‘‘special 
interests’’ provisions and the jurisdictional clause—(the latter alone could 
not have sufficed )—a right of recourse was given to the individual League 
members in respect of such interests, since the League Council could not 
be expected to act in defence of a purely national, not ‘‘League’’, inter- 
est. 

84. Under this system, viewed as a whole, the possibility of any serious 
complication was remote; nor did any arise. That possibility would have 
been introduced only if the individual members of the League had been 
held to have the rights the Applicants now contend for. In actual fact, 
in the twenty-seven years of the League, all questions were, by one means 
of another, resolved in the Council; no request was made to the Court for 
an advisory opinion; so far as is known, no member of the League at- 
tempted to settle direct with the mandatory any question that did not af- 
fect its own interests as a State or those of its nationals, and no cases 
were referred to the Permanent Court under the adjudication clause ex- 
cept the various phases of one single case (that of the Mavrommatis 
Concessions) coming under the head of ‘‘special interests’’. These facts 
may not be conclusive in themselves; but they have a significance which the 
Court cannot overlook, as suggesting that any divergences of view concern- 
ing the conduct of a mandate were regarded as being matters that had 
their place in the political field, the settlement of which lay between the 
mandatory and the competent organs of the League,—not between the 
mandatory and individual members of the League. 

85. Such then is the background against which the ‘‘necessity’’ argu- 
ment has to be viewed. The gist of the argument is that since the Council 
had no means of imposing its views on the mandatory, and since no ad- 
visory opinion it might obtain from the Court would be binding on the 
latter, the mandate could have been flouted at will. Hence, so the con- 
tention goes, it was essential, as an ultimate safeguard or security for the 
performance of the sacred trust, thas each member of the League should 
be deemed to have a legal right or interest in that matter and, in the 
last resort, be able to take direct action relative to it. 

86. It is evident on the face of it how misconceived such an argument 
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must be in the context of a system which was expressly designed to include 
all those elements which, according to the ‘‘necessity’’ argument, it was 
essential to guard or provide securities against. The Court will leave on 
one side the obvious improbability that had the framers of the mandates 
system really intended that it should be possible in the last resort to impose 
a given course or policy on a mandatory, in the performance of the sacred 
trust, they would have left this to the haphazard and uneertain action 
of the individual members of the League, when other much more imme- 
diate and effective methods were to hand——for instance, by providing that 
mandatories should not be members of the Council for mandates purposes, 
though entitled to attend, or should not be entitled to exercise a vote on 
mandates questions; or again by investing members of the Council itself 
with a right of action before the Court, as in the minorities case. The 
plain fact is that, in relation to the ‘‘conduct’’ provisions of the man- 
dates, it was never the intention that the Council should be able to impose 
its views on the various mandatories—the system adopted was one which 
deliberately rendered this impossible. It was never intended that the 
views of the Court should be ascertained in a manner binding on manda- 
tories, or that mandatories should be answerable to individual League 
members as such in respect of the ‘‘conduct’”’ provisions of the mandates. 
It is searcely likely that a system which, of set purpose, created a position 
such that, if a mandatory made use of its veto, it would thereby block what 
would otherwise be a decision of the Council, should simultaneously invest 
individual members of the League with, in effect, a legal right of complaint 
if this veto, to which the mandatory was entitled, was made use of. In 
this situation there was nothing at all unusual. In the international field, 
the existence of obligations that cannot in the last resort be enforced by 
any legal process, has always been the rule rather than the exception,— 
and this was even more the case in 1920 than today. 

87. As regards the possibility that a mandatory might be acting con- 
trary not only to the views of the rest of the Council but to the mandate 
itself, the risk of this was evidently taken with open eyes; and that the 
risk was remote, the event proved. Acceptance of the Applicants’ con- 
tention, on the other hand, would involve acceptance of the proposition 
that even if the Council of the League should be perfectly satisfied with 
the way in which a mandatory was carrying out its mandate, any in- 
dividual'member of the League could independently invoke the jurisdiction 
of the Court in order to have the same conduct declared illegal, although, 
as mentioned earlier, no provision for recourse to the Court was included 
amongst the ‘‘securities’’ provided for by the Covenant itself. Here 
again the difference is evident between this case and that of the minorities, 
where it was the members of the Council itself who had that right. The 
potential existence of such a situation as would have arisen from investing 
all the members of the League with the right in question 1s not reconcilable 
with the processes described above for the supervision of the mandates. 
Aceording to the methods and procedures of the League as applied to 
the operation of the mandates system, it was by argument, discussion, 
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negotiation and co-operative effort that matters were to be, and were, 
carried forward. 

88. For these reasons the Court, bearing in mind that the rights of the 
Applicants must be determined by reference to the character of the sys- 
tem said to give rise to them, considers that the ‘‘necessity’’ argument 
falls to the ground for lack of verisimilitude in the context of the economy 
and philosophy of that system. Looked at in another way moreover, the 
argument amounts to a plea that the Court should allow the equivalent 
of an ‘‘actio popularis”, or right resident in any member of a community 
to take legal action in vindication o2 a public interest. But although a 
right of this kind may be known to certain municipal systems of law, it 
is not known to international law as it stands at present: nor is the Court 
able to regard it as imported by the “‘general principles of law’’ referred 
to in Article 38, paragraph 1 (c), of its Statute. 

89. The Court feels obliged in conclusion to point out that the whole 
‘“necessity’’ argument appears, in the final analysis to be based on con- 
siderations of an extra-legal character, the product of a process of after- 
knowledge. Such a theory was never officially advanced during the 
period of the League, and probably never would have been but for the 
dissolution of that organization and the fact that it was then considered 
preferable to rely on the anticipation that mandated territories would be 
brought within the United Nations trusteeship system. It is these sub- 
sequent events alone, not anything inherent in the mandates system as 
it was originally conceived, and is correctly to be interpreted, that give 
rise to the alleged ‘‘necessity’’. But that necessity, if it exists, lies in 
the political field. It does not constitute necessity in the eyes of the 
law. If the Court, in order to parry the consequences of these events, 
were now to read into the mandates system, by way of, so to speak, 
remedial action, an element wholly foreign to its real character and struc- 
ture as originally contemplated when the system was instituted, it would 
be engaging in an ex post facto process, exceeding its functions as a 
court of law. As is implied by the opening phrase of Article 38, para- 
graph 1, of its Statute, the Court is not a legislative body. Its duty is to 
apply the law as it finds it, not to make it. 

90. It is always open to parties to a dispute, if they wish the Court 
to give a decision on a basis of ex cequo et bono, and are so agreed, to 
invoke the power which, in those circumstances, paragraph 2 of this same 
Article 38 confers on the Court to give a decision on that basis, notwith- 
standing the provisions of paragraph 1. Failing that, the duty of the 
Court is plain. 

91. It may be urged that the Court is entitled to engage in a process of 
“filling in the gaps’’, in the application of a teleological principle of in- 
terpretation, according to which instruments must be given their maximum 
effect in order to ensure the achievement of their underlying purposes. 
The Court need not here enquire into the scope of a principle the exact 
bearing of which is highly controversial, for it is clear that it can have 
no application in circumstances in which the Court would have to go beyond 


148 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 61 


what can reasonably be regarded as being a process of interpretation, and 
would have to engage in a process of rectification or revision. Rights can- 
not be presumed to exist merely because it might seem desirable that they 
should. On a previous occasion, which had certain affinities with the 
present one, the Court declined to find that an intended three-member 
commission could properly be constituted with two members only, despite 
the (as the Court had held) illegal refusal of one of the parties to the 
jurisdictional clause to appoint its arbitrator—and although the whole 
purpose of the jurisdictional clause was thereby frustrated. In so doing, 
the Court (I.C.J. Reports 1950, p. 229) said that it was its duty ‘‘to inter- 
pret the Treaties, not to revise them’’. It continued: 


‘The principle of interpretation expressed in the maxim: Ut res 
magis valeat quam pereat, often referred to as the rule of effective- 
ness, cannot justify the Court in attributing to the provisions for the 
settlement of disputes in the Peace Treaties a meaning which, as 
stated above, would be contrary to their letter and spirit.’’ 


In other words, the Court cannot remedy a deficiency if, in order to do so, 
it has to exceed the bounds of normal judicial action. 

92. It may also be urged that the Court would be entitled to make 
good an omission resulting from the failure of those concerned to fore- 
see what might happen, and to have regard to what it may be presumed 
the framers of the Mandate would have wished, or would even have made 
express provisions for, had they had advance knowledge of what was to 
occur. The Court cannot however presume what the wishes and inten- 
tions of those concerned would have been in anticipation of events that 
were neither foreseen nor foreseeable; and even if it could, it would cer- 
tainly not be possible to make the assumptions in effect contended for by 
the Applicants as to what those intentions were. 

93. In this last connection, it so happens that there is in. fact one test 
that can be applied, namely by enquiring what the States who were mem- 
bers of the League when the mandates system was instituted did when, 
as Members of the United Nations, they joined in setting up the trustee- 
ship system that was to replace the mandates system. In effect, as re- 
gards structure, they did exactly the same as had been done before, with 
only one though significant difference. There were of course marked 
divergences, as regards for instance composition, powers, and voting rules, 
between the organs of the United Nations and those of the League. 
Subject to that however, the Trusteeship Council was to play the same 
sort of role as the Permanent Mandates Commission had done, and the 
General Assembly (or Security Council in the case of strategic trustee- 
ships) was to play the role of the League Council; and it was to these 
bodies that the various administering authorities became answerable. No 
right of supervision or of calling the administering authority to account 
was given to individual Members of the United Nations, whose sphere of 
action, as in the case of the League members, is to be found in their 
participation in the work of the competent organs. 


I 
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94. The significant difference referred to lies in the distribution of the 
jurisdictional clause amongst the various trusteeship agreements. The 
clause itself is almost identical in its terms with that which figured in 
the mandates, and was clearly taken straight from these (‘‘any dispute 
whatever’’, ‘‘between the Administering Authority and another Member of 
the United Nations”, ‘‘relating to... the provisions of this Agree- 
ment”). But whereas the jurisdictional clause appeared in all the man- 
dates, each of which contained ‘‘special interests’’ provisions, it figures 
only in those trusteeship agreements which contain provisions of this type, 
and not in agreements whose provisions are confined entirely to the per- 
formance of the trust in according with the basie objectives of the system as 
set out in Article 76 of the Charter. 

95. If, therefore, the contention put forward by the Applicants in the 
present case were correct in principle (and this contention is in a major 
degree founded on the existence and wording of the jurisdictional clause, 
and also involves the erroneous assumption that it can per se confer 
substantive rights), it would follow that, in the case of some of the trustee- 
ships, individual members of the United Nations would be held to have 
a legal right or interest in the conduct and administration of the trust, 
but in relation to others they would not, although these were no less 
trusteeships,—no less an expression of the ‘‘sacred trust of civilization’’. 
The implications become even more striking when it is realized that the 
trusteeships to which no jurisdictional clause attaches are three previous 
Pacifie ‘C’ mandates—that is to say the class of territory mhabited by 
precisely the most undeveloped categories of peoples, the least ‘‘able to 
stand by themselves’’. 

96. It has been sought to explain this apparent anomaly by reference 
to the strong negotiating position in which the various mandatories found 
themselves, inasmuch as they were not legally obliged to place their man- 
dated territories under trusteeship at all, and could therefore, within 
limits, make their own terms. But this would in no way explain why 
they seem to have been willing to accept a jurisdictional clause in the case 
of trusteeships that contained ‘‘speciel interests’’ provisions, including one 
Pacifice ‘C’ mandate of this kind, but were not willing to do so in the case 
of trusteeships whose terms provided only for the performance of the 
trust in accordance with the basie objectives of the system. 

97. No doubt, as has been pointed out, even where no jurisdictional 
clause figures in a trusteeship agreement, it would be possible, in those 
cases where the administering authority had made an appropriately worded 
declaration in acceptance of the Court’s compulsory jurisdiction under 
the optional clause provision of Article 36 of the Court’s Statute, for 
another member of the United Nations having made a similar and inter- 
locking declaration, to seise the Court of a dispute regarding the per- 
formance of the trust. The number of cases in which this could oceur 
has, however, always been very limited, and the process is rendered pre- 
carious and uncertain, not only by the conditions contained in, and the 
nature of the disputes covered by, certain of these declarations, but also by 
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their liability to amendment, withdrawal, or non-renewal. The optional 
clause system could therefore in no way have afforded a substitute for a 
general obligation to adjudicate, if such an obligation had really been 
regarded as essential ;—moreover, even in those cases where an optional 
clause declaration could be invoked, it would still be necessary for the 
invokirg State—as here—to establish the existence of a legal right or 
interest in the subject-matter of its claim. 

98. It has also been sought to explain why certain trusteeship agree- 
ments do not contain the jurisdictional clause by a further appeal to the 
‘necessity’? argument. This clause was no longer necessary, so it was 
contended, because the United Nations voting rule was different. In the 
League Council, decisions could not be arrived at without the concurrence 
of the mandatory, whereas in the United Nations the majority voting rule 
ensured that a resolution could not be blocked by any single vote. This 
contention would not in eny event explain why the clause was accepted 
for some'trusteeships and not for others. But the whole argument is mis- 
conceived, If decisions of the League Council could not be arrived at 
without the concurrence, express or tacit, of the mandatory, they were, 
when arrived at, binding: and if resolutions of the United Nations General 
Assembly (which on this hypothesis would be the relevant organ) can be 
arrived at without the concurrence of the administering authority, yet 
when sò arrived at—and subject to certain exceptions not here material— 
they are not binding, but only recommendatory in character. The per- 
suasive force of Assembly resolutions can indeed be very considerable,— 
but this is a different thing. It operates on the political not the legal level: 
it does not make these resolutions binding in law. If the ‘‘necessity’’ 
argument were valid therefore, it would be applicable as much to trustee- 
ships as it is said to be to mandates, because in neither case could the ad- 
ministering authority be coerced by means of the ordinary procedures of 
the organization. The conclusion to be drawn is obvious. 

99. In the light of these various considerations, the Court finds that 
the Applicants cannot be considered to have established any legal right 
or interest appertaining to them in the subject-matter of the present claims, 
and that, accordingly, the Court must decline to give effect to them. 

100. For these reasons, THE Court, by the President’s casting vote-—the 
votes being equally divided, 

decides to reject the claims of the Empire of Ethiopia and the Republie 
of Liberia. 


[President Sir Perey Spender appended a Declaration; Judge Morelli 
and Judge ad hoc van Wyk gave separate opinions concurring in the 


7 President Spender declared: ‘‘The judgment of the Court... is that the Ap- 
plicants cannot be: considered to have established that they have any legal right or 
interest in the subject-matter of the present claims, and that accordingly their claims 
are rej ected. Having so decided, the Court’s task was completed. It was not necessary 
for it tc determine whether the Applicants’ claims should or could be rejected on any 
other grounds.’’ He then discussed the proper limits of separate opinions, whether 
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result; and Vice President Wellington Koo, Judges Koretsky, Tanaka, 
Jessup; Padilla Nervo, and Forster, and Judge ad hoc Sir Louis Mbanefo 
gave dissenting opinions. | 


In his separate opinion, Jupes More. argued that the 1962 decision on 
the Preliminary Objections did not control the question of standing of 
the Applicants to sue. 

In a very long separate opinion, JUDGE ad hoe van WYK gave alterna- 
tive grounds for dismissing the complaint, emphasizing his conclusion that 
‘The aforegoing analysis of historical events can lead to only one con- 
clusion and that is that the supervisory powers of the League Council were 
not transferred to the United Nations either by express or by tacit consent 
of the Respondent, or in any other manner.” He found that at least 
parts of the Mandate document and of Article 22 of the Covenant ceased 
to apply upon dissolution of the League. Turning closer to the merits, 
he found Applicants’ case to rest on an alleged norm or standard of non- 
discrimination or non-separation, and held that no such norm or standard 
could be read into the Mandate, nor could such be made applicable by 
the League or by the U.N. General Assembly. He sought to dispose of 
the argument that the rule of non-discrimination or non-separation had 
ripened into a legal norm, by arguing that it was not contained in any 
applicable treaty, nor had it become customary law in the light of lack 
of any practice requiring it, nor was it a ‘‘general principle of law.” °- 
He further stated that the application to the Territory of the alleged 
norm or standard would in faet be ‘‘likely to prove disastrous, as was in- 
deed emphatically stated in evidence by one expert after another.’’ 


dissenting or concurring, stressing that ‘‘in principle such opinions should not purport to 
deal with matters that fall entirely outside the range of the Court’s decision, or of 
the decision’s motivation,’’? and that ‘‘there must exist a close direct link between 
individual opinions and the judgment of the Court.’’ He continued: ‘‘ Without the 
judgment (or opinion) there would, of course, be no relationship and nothing of a 
judicial character that could be said by any judge. There is equally no relationship 
imparting judicial character to utterances about questions which the Court has not 
treated of at all”? 

8 Inter alia, Judge ad hoc van Wyk declared: ‘‘The universally accepted basic 

principle of interpretation, applicable in municipal law and international law alike, is 
that in the interpretation of all contracts, statutes and instruments one should endeavor 
to determine the true intention of their authors.’’ 
. ® Concerning ‘‘ general principles of law,’’ he stated that this subsection of Art. 38 
of the Statute of the Court ‘‘does not authorize the application of the laws of civilized 
nations, it limits the Court to the ‘general principles of law’ of these nations. It 
certainly does not mean that by legislating on particular domestic matters a majority 
of civilized nations could compel a minority to introduce similar legislation. If, for 
example, every State but one were to enact a law prohibiting the manufacture of. 
atomie weapons, or enforcing the enfranchisement of women, the remaining State 
would not be obliged to bring its laws into conformity with the rest. Im any event, 
the evidence of Professor Possony, Professor van den Haag and Professor Manning 
proves that such a rule is not universally observed, and that laws and offizial practices to 
the contrary exist in a large number of States, including the Applicants’. The fact 
that neither of the Applicant States observes this alleged norm or standards in their 
respective countries indeed reveals the artificiality of their cases.’’ 
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In his dissenting opinion, Vice Present WELuINGTON Koo regarded the 
majority ’s reasoning, that Applicants lacked ‘‘a substantive right or legal 
interest in the subject-matter of their claims,’’ as having been ‘‘largely 
derived from the concepts of guardianship or tutelle in municipal law 
with its restricted notions of contract, parties and interests.’’ But while 
the mandates system ‘‘bears some resemblance to, and was probably in- 
spired by, the concept of guardianship or tutelle in private law,’’ 


the similarity is very limited. Unlike the municipal law concept 
with its simple characteristics and limited scope, the Mandates Sys- 
tem has a complex character all of its own, with a set of general and 
particular obligations for the Mandatory to observe or carry out, 
and with a scheme of multiple control and supervision by the League 
of Nations with its Council, Assembly, Member States and the Per- 
manent Mandates Commission and with Judicial protection in the 
last resort by the Permanent Court. It is a novel international in- 
stitution. Nothing of the kind had existed before. It is sui generis. 


He found that ‘‘the Applicants as Member States of the League of Nations 
under the Mandates System as stipulated in Article 22 of the Covenant 
and implemented in respect of South West Africa by the Mandate Instru- 
ment... possess a substantive right or legal interest in the observance 
by the Respondent of all its obligations thereunder.’ One of the ‘‘two 
cardinal principles of the Mandates System’’ is (quoting Article 22 of 
the Covenant) ‘‘the principle that the well-being and development of such 
peoples form a sacred trust of civilization,’’ while 


: The second cardinal principle of the mandates system is inter- 
national accountability for the performance of the sacred trust... 
international accountability necessarily comprises the essential obli- 

. gations of submission to international supervision and control of the 
mandatory’s administration of the mandated territory and acceptance 
of the compulsory jurisdiction of the Permanent Court in any dispute 
between it and another member of the League of Nations relating to 
the interpretation or the application of the provisions of a given 
mandate. 


He regarded this as a ‘‘fundamental feature of the mandates system,” 
which survived dissolution of the League and transfer of the compulsory 
jurisdiction to the present Court. 

JUDGE Koretsky’s dissenting opinion stressed the res judicata effect of 
the 1962 decision, as having found that Applicants did have proper 
standing to bring the case and that the Court did have jurisdiction. He 
said; in part: 


In discussing the meaning of the principle of res judicata, and its 
applicability in international judicial practice, its significance is often 
limited by the statement that a given judgment could not be con- 
sidered as binding upon other States or in other disputes. One may 
sometimes easily fail to take into. consideration the fact that res 
judicata has been said to be not only pro obligatione habetur, but 
pro veritate as well. And it cannot be said that what today was 
for the Court a veritas, will tomorrow be a non-veritas. A decision 
binds: not only the parties to a given case, but the Court itself. One 
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eannot forget that the principle of immutability, of the consistency 
of final judicial decisions, which is so important for national courts, 
is still more important for international courts. The practice of the 
Permanent Court and of this Court shows the great attention they 
pay to former judgments, their reasons and opinions. Consideration 
must be given even to the question whether an advisory opinion of 
the Court, which is not binding for the body which requested it, is 
binding for the Court itself not only vi rationis but ratione vis as 
well, 


[In his dissenting opinion Jupes TANAKA found that ‘‘the present. dis- 
pute, involving a legal interest of the Applicants, falls within the scope 
and limit of the application of Article 7, paragraph 2, of the Mandate.’’ 
The mandate system remained apvlicable to South West Africa. He 
understood that the Applicants cortended the existence of a ‘‘norm or 
standards’’ of ‘‘non-diserimination or non-separation’’ which prohibit the 
practice of apartheid, while the Respondent denies the existence of such 
a norm or standard. Accordingly, he turned to an elaborate discussion 
of the sources of international law referred to in Art. 38, par. 1, of the 
Statute of the Court, to show that there was a norm or standard requiring 
non-discrimination. After brief discussion of the United Nations Charter, 
he concluded that ‘‘it seems difficult to recognize that the Charter ex- 
pressly imposes on member States any legal obligation with respect to the 
fundamental human rights and fraedoms,’’ though ‘‘we cannot ignore 
the enormous importance which the Charter attaches to the realization of 
fundamental human rights and freedoms.’’ He continued:] 


Concerning the Applicants’ contention attributing to the norm of non- 
discrimination or non-separation the character of customary international 
law, the following points must be noted. 

The Applicants enumerate resolutions and declarations of international 
organs which condemn racial discrimination, segregation, separation and 
apartheid, and contend that the said resolutions and declarations were 
adopted by an overwhelming majority, and therefore have binding power 
in regard to an opposing State, namely the Respondent. Concerning the 
question whether the consent of all States is required for the creation of a 
customary international law or not, we consider that the answer must be 
in the negative for the reason that Article 88, paragraph 1 (b), of the 
Statute does not exclude the possibility of a few dissidents for the purpose 
of the creation of a customary international law and that the contrary 
view of a particular State or States would result in the permission of ob- | 
struction by veto, which could not have been expected by the legislator wi 
drafted the said article. 

An important question involved in the Applicants’ contention is whether 
resolutions and declarations of international organs can be recognized as 
a factor in the custom-generating process in the interpretation of Article 
38, paragraph 1 (b), that is to say, as ‘evidence of a general practice’’. 

According to traditional international law, a general practice is the 
result of the repetition of individual acts of States constituting consensus 
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in regard to a certain content of a rule of law. Such repetition of acts is 
an historical process extending over a long period of time. The process 
of the formation of a customary law in this case may be described as 
individualistic. On the contrary, this process is going to change in adapt- 
ing itself to changes in the way of international lite. The appearance 
of organizations such as the League of Nations and the United Nations, 
with their agencies and affiliated institutions, replacing an important part 
of the traditional individualistic method of international negotiation by 
the method of “‘parliamentary diplomacy” (Judgment on the South West 
Africa cases, I.C.J. Reports 1962, p. 846), is bound to influence the mode 
of generation of customary international law. A State, instead of pro- 
nouncing its view to a few States directly concerned, has the opportunity, 
through the medium of an organization, to declare its position to all 
members of the organization and to know immediately their reaction on 
the same matter. In former days, practice, repetition and opinio juris 
swe necessitatis, which are the ingredients of customary law might be 
combined together in a very long and slow process extending over cen- 
turies. In the contemporary age of highly developed techniques of com- 
munication and information, the formation of a custom through the 
medium of international organizations is greatly facilitated and accel- 
erated; the establishment of such a custom would require no more than 
one generation or even far less than that. This is one of the examples 
of the transformation of law inevitably produced by change in the social 
substratum. 

Of course, we cannot admit that individual resolutions, declarations, 
judgments, decisions, ete. have binding force upon the members of the 
organization. What is required for customary international law is the 
repetition of the same practice; accordingly, in this case resolutions, de- 
clarations, ete. on the same matter in the same, or diverse, organizations 
must take place repeatedly. 

Parallel with such repetition, each resolution, declaration, ete., being 
considered as the manifestation of the collective will of individual par- 
ticipant States, the will of the international community ean certainly 
be formulated more quickly and more accurately as compared with the 
traditional method of the normative process. This collective, cumulative 
and organic process of custom-generation can be characterized as the 
middle way between legislation by convention and the traditional process 
of custom making, and can be seen to have an important role from the 
viewpoint of the development of international law. 

In short, the accumulation of authoritative pronouncements such as 
resolutions, declarations, decisions, ete. concerning the interpretation of the 
Charter by the competent organs of the International community can be 
characterized as evidence of the international custom referred to in Article 
38, paragraph 1 (b). 

In the present case the Applicants assert the existence of the inter- 
national norm and standards of non-discrimination and non-separation 
and refer to this source of international law. They enumerate resolutions 
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of the General Assembly which repeatedly and strongly deny the apart- 
heid policy of racial discrimination as an interpretation of the Charter 
(General Assembly resolution 1178 (XII) of 26 November 1957; resolu- 
tion 1248 (XIII) of 30 October 1958; resolution 1875 (XIV) of 17 No- 
vember 1959; resolution 1598 (XV) of 18 April 1961; and resolutions of 
the Security Council (with regard to apartheid as practised in the Re- 
publie of South Africa); resolution of 7 August 1953 which declares the 
inconsistency of the policy of the South African Government with the 
principles contained in the Charter of the United Nations and with its 
obligations as a Member State of the United Nations; resolution of 4 
December 1963 which declares ‘‘. . . the policies of apartheid and- racial 
discrimination ... are abhorrent to the conscience of mankind .. .’’ 
The Applicants cite also the report of the Committee on South West Africa 
for 1956). 

Moreover, the eleven Trust Territories Agreements, each of ‘them con- 
taining a provision concerning the norm of official non-diserimination or 
non-separation on the basis of membership in a group or race, may be 
considered as contributions to the development of the universal acceptance 
of the norm of non-diserimination, in addition to the meaning which each 
provision possesses in each trusteeship agreement, by virtue of Article 38, 
paragraph 1 (a) of the Statute. 

Furthermore, the Universal Declaration of Human Rights adopted by 
the General Assembly in 1948, although not binding in itself, constitutes 
evidence of the interpretation and application of the relevant Charter 
provisions. The same may be said of the Draft Declaration on Rights 
and Duties of States adopted by the International Law Commission in 
1949, the Draft Covenant on Civil and Political Rights, the Draft Covenant 
on Economic, Social and Cultural Rights, the Declaration on the Elimi- 
nation of All Forms of Racial Discrimination adopted by the General 
Assembly of the United Nations on 20 November 1963 and of regional 
treaties and declarations, particularly the European Convention for the 
Protection of Human Rights and Fundamental Freedoms signed on 
3 September 1953, the Charter of the Organization of American States 
signed on 30 April 1948, the American Declaration of the Rights and 
Duties of Man, 1948, the Draft Declaration of International Rights and 
Duties, 1945. 

From what has been said above, we consider that the norm of non- 
discrimination or non-separation on the basis of race has become a rule 
of customary international law as is contended by the Applicants, and 
as a result, the Respondent’s obligations as Mandatory are governed by 
this legal norm in its capacity as a member of the United Nations either 
directly or at least by way of interpretation of Article 2, paragraph 2. 

One of the contentions concerning the application of the said legal 
norm is that, if such a legal norm exists for judging the Respondent’s 
obligations under Article 2, paragraph 2, of the Mandate, it would be 
the one in existence at the time the Mandate was entrusted to the Re- 
spondent. This is evidently a question of inter-temporal law. 
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The Respondent’s position is that of denying the application of a new 
law to a matter which arose under an old law, namely the negation of 
retroactivity of a new customary law. The Applicants’ argument is 
based on “‘the relevance of the evolving practice and views of States, 
growth of experience and increasing knowledge in political and social 
science to the determination of obligations bearing on the nature and 
purpose of the Mandate in general, and Article 2, paragraph 2”; briefly, 
it rests on the assertion of the concept of the ‘‘continuous, dynamic and 
ascending growth” of the obligation of the Mandatory. 

Our view on this question is substantially not very different fis that 
of the Applicants. The reason why. we recognize the retroactive appli- 
cation of a new customary law to a matter which started more than 40 
years ago is as follows: 

The matter in question is in reality not that of an old law and a new 
law, that is to say, it is not a question which arises out of an amendment 
of a law and which should be decided on the basis of the principle of the 
protection of droit acquis and therefore of non-retroactivity. In the 
present case, the protection of the acquired rights of the Respondent is 
not the issue, but its obligations, because the main purposes of the man- 
date system are ethical and humanitarian. The Respondent has no right 
to behave in an inhuman way today as well as during these 40 years. 
Therefore, the recognition of the generation of a new customary inter- 
national law on the matter of non-discrimination is not to be regarded 
as detrimental to the Mandatory, but as an authentic interpretation of 
the already existing provisions of Article 2, paragraph 2, of the Mandate 
and the Covenant. It is nothing other than a simple clarification of what 
was not so clear 40 years ago. What ought to have been clear 40 years 
ago has been revealed by the creation of a new customary law which 
plays the role of authentic interpretation the effect of which is retroactive. 
. Briefly, the method of the generation of customary international Jaw 
is in the stage of transformation from being an individualistic process 
to being a collectivistic process. This phenomenon can be said to be the 
adaptation of the traditional creative process of international law to the 
reality of the growth of the organized international community. It ean 
be characterized, considered from the sociological viewpoint, as a transi- 
tion from traditional custom-making to international legislation by treaty. 

Following the reference to Article 38, paragraph 1 (b), of the Statute, 
the Applicants base their contention on the legal norm alternatively on 
Article 38, paragraph 1 (c) of the Statute, ond ‘‘the general ae as 
of law recognized by civilized nations’’ 

The question is whether the legal norm of non-discrimination or non- 
separation denying the practice of apartheid can be recognized as a 
principle enunciated in the said provision. 

The wording of this provision is very broad and vague; the meaning 
is not clear. Multiple interpretations ranging from the most strict to 
the most ‘liberal are possible. 

To decide this question we must clarify the meaning of ‘‘general prin- 
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ciples of law’’. To restrict the meaning to private law principles or 
principles of procedural law seems from the viewpoint of literal inter- 
pretation untenable. So far as the ‘‘general principles of law” are not 
qualified, the ‘‘law’’ must be understood to embrace all branches of law, 
including municipal law, public law, constitutional and administrative law, 
private law, commercial law, substantive and procedural law, ete. Never- 
theless, analogies drawn from these laws should not be made mechani- 
cally, that is to say, to borrow the expression of Lord McNair, ‘‘by means 
of importing private law institutions ‘lock, stock and barrel’ ready-made 
and fully equipped with a set of rules’. (1.0.7. Reports 1950, p. 148.) 

What international law can with advantage borrow from these sources 
must be from the viewpoint of underlying or guiding ‘‘principles’’. These 
principles, therefore, must not be limited to statutory provisions and in- 
stitutions of national laws: they must be extended to the fundamental 
concepts of each branch of law as well as to law in general so far as these 
can be considered as ‘‘recognized by civilized nations’’. 

Accordingly, the general principles of law in the sense of Article 38, 
paragraph 1 (c) are not limited to certain basic principles of law such 
as the limitation of State sovereignty, third party judgment, limitation of 
the right of self-defence, pacta sunt servanda, respect for acquired rights, 
liability for unlawful harm to one’s neighbor, the principle of good faith, 
etc. The word ‘‘general’’ may be understood to possess the same meaning 
as in the case of the ‘‘general theory of law’’, ‘‘théorie général de droit’’, 
“die Allgemeine Rechtslehre’’, namely, common to all branches of law. 
But the principles themselves are very extensive and can be interpreted 
to inelude not only the general theory of law, but the general theories 
of each branch of municipal law, so far as recognized by civilized nations. 
They may be conceived, furthermore, as including not only legal prin- 
ciples but the fundamental legal concepts of which the legal norms are 
composed such as person, right, duty, property, juristic. act, ae 
tort, succession, ete. 

In short, they may include what can be considered as ‘‘ juridical truth” 
(Bin Cheng, General Principles of Law as applied by peer 
Courts and Tribunals, 1958, p. 24). 

The question is whether a legal norm of non-discrimination nä non- 
separation has come into existence in international society, as the Appli- .. 
cants contend. It is beyond all doubt that the presence of laws against 
racial discrimination and segregation in the municipal systems of vir- 
tually every State can be established by comparative law studies. The 
recognition of this norm by civilized nations can be ascertained. If the 
condition of ‘‘general principles” is fulfilled, namely if we can say that 
the general principles include the norm concerning the protection of human 
rights by adopting the wide interpretation of the provision of Article 
38, paragraph 1 (c), the norm will find its place among the sources of 
international law. 

In this context we have to consider the relationship between a norm 
of a human rights nature and international law. Originally, general prin- 
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ciples are considered to be certain private law principles found by the 
comparative law method and applicable by way of analogy to matters of 
an international character. These principles are of a nature common 
to all nations, that is of the character of jus gentium. These principles, 
which originally belong to private law and have the character of jus 
gentium, can be incorporated in international law so as to be applied to 
matters of an international nature by way of analogy, as we see in the 
case of the application of some rules of contract law to the interpretation 
of treaties. In the case of the international protection of human rights, 
on the contrary, what is involved is not the application by analogy of a 
principle or a norm of private law to a matter of international character, 
but the recognition of the juridical validity of a sirnilar legal fact with- 
out any distinction as between the municipal and the international legal 
sphere. 

In short, human rights which require protection are the same; they 
are not the product of a particular juridical system in the hierarchy of 
the legal order, but the same human rights must be recognized, respected 
and protected everywhere man goes. The uniformity of national laws 
on the protection of human rights is not derived, as in the cases of the 
law of contracts and commercial and maritime transactions, from con- 
siderations of expediency by the legislative organs or from the creative 
power of the custom of a community, but it already exists in spite of its 
more or less vague form. This is of nature jus naturale in Roman Law. 

The unified national laws of the character of jus gentium and of the 
law of human rights, which is of the character of jus naturale in Roman 
Law, both constituting a part of the law of the world community which 
may be designated as World Law, Common Law of Mankind (Jenks), 
Transnational Law (Jessup), ete., at the same time constitute a part of 
international law through the medium of Article 38, paragraph 1 (c). 
But there is a difference between these two cases. In the former, the 
general principles are presented as common elements among diverse 
national laws; in the latter, only one and the same law exists and this 
is valid through all kinds of human societies in relationships of hierarchy 
and co-ordination. 

This distinction between the two categories of law of an international 
character is important in deciding the scope and extent of Article 38, 
paragraph 1 (c). The Respondent contends that the suggested application 
by the Applicants of a principle recognized by civilized nations is not a 
correct analogy and application as contemplated by Article 38, paragraph 
1 (c). The Respondent contends that the alleged norm of non-differ- 
entiation as between individuals within a State on the basis of mem- 
bership of a race, class or group could not be transferred by way of 
analogy to the international relationship, otherwise it would mean that 
all nations are to be treated equally despite the difference of race, colour, 
ete.—a conclusion which is absurd. (C.R. 65/47, p. 7.) If we limit the 
application of Article 88, paragraph 1 (c), to a strict analogical extension 
of certain principles of municipal law, we must recognize that the con- 
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tention of the Respondent is well-founded. The said provision, however, 
does not limit its application to cases of analogy with municipal or private 
law, which has certainly been a most important instance of the application 
of this provision. We must include the international protection of human 
rights in the application of this provision. It must not be regarded as 
a ease of analogy. In reality, there is only one human right which is 
valid in the international sphere as well as in the domestic sphere. 

The question here is not of an ‘‘international’’, that is to say, inter- 
State nature, but it is concerned with the question of the international 
validity of human rights, that is to say, the question whether a State is 
obliged to protect human rights in the international sphere as it is obliged 
in the domestic sphere. 

The principle of the protection of human rights is derived from the 
concept of man as a person and his relationship with society which cannot 
be separated from universal human nature. The existence of human 
rights does not depend on the will of a State; neither internally on its 
law or any other legislative measure, nor internationally on treaty or 
custom, in which the express or tacit will of a State constitutes the 
essential element. 

A State or States are not capable of creating human rights by law 
or by convention; they can only confirm their existence and give them 
protection. The role of the State is no more taan declaratory... . 

Human rights have always existed with the human being. They existed 
independently of, and before, the State. Alien and even Stateless persons 
must not be deprived of them. Belonging to diverse kinds of communi- 
ties and societies—ranging from family, club, corporation, to State and 
international community, the human rights of man must be protected 
everywhere in this social hierarchy, just as copyright is protected domes- 
tically and internationally. There must be no legal vacuum in the 
protection of human rights. Who can believe, as a reasonable man, that 
the existence of human rights depends upon the internal or international 
legislative measures, ete. of the State and that accordingly they can be 
validly abolished or modified by the will of the State? 

If a law exists independently of the will of the State and, accordingly, 
cannot be abolished or modified even by its constitution, because it is 
deeply rooted in the conscience of mankind and of any reasonable man, it 
may be called ‘‘natural law’’ in contrast to ‘‘positive law’’. 

Provisions of the constitutions of some countries characterize funda- 
mental human rights and freedoms as ‘‘inalienable’’, ‘‘sacred’’, ‘‘eternal’’, 
“‘inviolate’’, etc. Therefore, the guarantee of fundamental human rights 
and freedoms possesses a superconstitutional significance. 

Tf we can introduce in the international field a category of law, namely 
jus cogens, recently examined by the International Law Commission, a 
kind of imperative law which constitutes the contrast to the jus disposit- 
twum, capable of being changed by way of agreement between States, 
surely the law concerning the protection of human mights may be con- 
sidered to belong to the jus cogens. 
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As an interpretation of Article 38, paragraph 1 (c), we consider that 
the concept of human rights and of their protection is included in the 
general principles mentioned in that Article. 

Such an interpretation would necessarily be open to the criticism of 
falling into the error of natural law dogma. But it is undeniable that 
in Article 38, paragraph 1 (c), some natural law elements are inherent. 
It extends the concept of the source of international law beyond the limit 
of legal positivism according to which, the States being bound only by 
their own will, international law is nothing but the law of the consent 
and auto-limitation of the State. But this viewpoint, we believe, was 
clearly overruled by Article 38, paragraph 1 (e), by the fact that this 
provision does not require the consent of States as a condition of the 
recognition of the general principles. States which do not recognize this 
principle or even deny its validity are nevertheless subject to its rule. 
From this kind of source international law could have the foundation of 
its validity extended beyond the will of States, that is to say, into the 
sphere of natural law and assume an aspect of its supra-national and 
supra-positive character. 

The above-mentioned character of Article 38, paragraph 1 E , of 
the Statute is proved by the process of the drafting of this article by 
the Committee of Jurists. The original proposal made by Baron Des- 
camps referred to ‘‘la conscience juridique des peuples cwilisés’’, a con- 
cept which clearly indicated an idea originating in natural law. This 
proposal met with the opposition of the positivist members of the Com- 
mittee, represented by Mr. Root. The final draft, namely Article 38, 
paragraph 1 (c), is the product of a compromise between two schools, 
naturalist and positivist, and therefore the fact that the natural law idea 
became incorporated therein is not difficult to discover (see particularly 
Jean Spiropoulos, Die Allgemeine Rechtsgrundsdtze im Völkerrecht, 1928, 
pp. 60 ff.; Bing Cheng, op. cit., pp. 24-26). 

Furthermore, an important role which can be played by Article 38, 
paragraph 1 (c), in filling in gaps in the positive sources in order to avoid 
mon liquet decisions, can only be derived from the natural law character 
of this provision. Professor Brierly puts it, ‘its inclusion is important 
law consists solely of rules to which States have given their consent’’ 
(J. L. Brierly, The Law of Nations, 6th ed., p. 68). Mr. Rosenne com- 
ments on the general principles of law as follows: 


“Having independent existence, their validity as legal norms does 
not derive from the consent of the parties as such ... The Statute 
places this element on a footing of formal equality with two posi- 
tivist elements of custom and treaty, and thus is positivist recogni- 
tion, of the Grotian concept of the co-existence implying no sub- 
jugation of positive law and so-called natural law of nations in the 
Grotian sense.’’ (Shabtai Rosenne, The International Court of 
Justice, 1965, Vol. IT, p. 610.) 


Now the question is whether the alleged norm of non-discrimination and 
non-separation as a kind of protection of human rights can be considered 
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as recognized by civilized nations and included in the general principles 
of law. 

First the recognition of a principle by civilized nations, s indicated 
above, does not mean recognition by all civilized nations, nor does it 
mean recognition by an official act such as a legislative act; therefore 
the recognition is of a very elastic nature. The principle of equality 
before the law, however, is stipulated in the list of human rights recog- 
nized by the municipal system of virtually every State no matter whether 
the form of government be republican or monarchical and In spite of any 
differences in the degree of precision of the relevant provisions. This 
principle has become an integral part of the constitutions of most of the 
civilized countries in the world. Common law countries must be included. 
(According to Constitutions of Nations, 2nd ed., by Amos J. Peaslee, 1956, 
Vol. I, p. 7, about 73 per cent. of the national constitutions contain clauses 
respecting equality.) 

The manifestation of the recognition of this principle does not need 
to be limited to the act of legislation as indicated above; it may include 
the attitude of delegations of member States in cases of participation in 
resolutions, declarations, etc., against racial discrimination adopted by the 
organs of the League of Nations, the United Nations and other organiza- 
tions which, as we have seen above, constitute an important element in 
the generation of customary international law. 

From what we have seen above, the alleged norm of non-discrimina- 
tion and non-separation, being based on the United Nations Charter, par- 
ticularly Articles 55 (c), 56 and on numerous resolutions and declarations 
of the General Assembly and other organs of the United Nations, and 
owing to its nature as a general principle, can be regarded as a source 
of international law according to the provisions of Article 38, paragraph 
1 (a)-—(c). In this case three kinds of sources are cumulatively function- 
ing to defend the above-mentioned norm: (1) international convention, 
(2) international custom and (8) the general principles of law. 


To sum up, the principle of the protection of human rights has re- 
ceived recognition as a legal norm under three main sources of inter- 
national law, namely (1) international conventions, (2) international 
custom and (8) the general principles of law. Now, the principle of 
equality before the law or equal protection by the law presents itself 
as a kind of human rights norm. Therefore, what has been said on human 
rights in general can be applied to the principle of equality... . 


We consider that the principle cof equality, although it is not ex- 
pressly mentioned m the mandate instrument, constitutes, by its nature, 
an integral part of the mandates system and therefore is embodied in 
the Mandate. From the natural-law character of this principle its in- 
elusion in the Mandate must be justified. 
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Distinction on a racial basis is in itself contrary to the principle of 
equality which is of the character of natural law, and accordingly illegal. 


As to the alleged violation by the Respondent of the obligations incum- 
bent upon it under Article 2, paragraph 2, of the Mandate, the policy of 
apartheid, including in itself elements not consistent with the principle 
of equality before the law, constitutes a violation of the said Article, 
because the observance of the principle of equality before the law must 
be considered as a necessary condition of the promotion of the material and 
moral well-being and the social progress of the inhabitants of the territory. 


DISSENTING OPINION OF JUDGE JESSUP 
SECTION I. INTRODUCTORY 


Having very great respect for the Court, it is for me a matter of pro- 
found regret to find it necessary to record the fact that I consider the 
Judgment which the Court has just rendered by the casting vote of the 
President in the South West Africa case, completely unfounded in law. 
In my opinion, the Court is not legally justified in stopping at the 
threshold of the case, avoiding a decision on the fundamental question 
whether the policy and practice of apartheid in the mandated Territory 
of South West Africa is compatible with the discharge of the ‘‘sacred 
trust’’ confided to the Republic of South Africa as Mandatory. 

Since it is my finding that the Court has jurisdiction, that the Appli- 
eants, Ethiopia and Liberia, have standing to press their claims in this 
Court and to recover judgment, I consider it my judicial duty to examine 
the legal issues in this case which has been before the Court for six years 
and on the preliminary phases of which the Court passed judgment in 
1962. This full examination is the more necessary because I dissent not 
only from the legal reasoning and factual interpretations in the Court’s 
Judgment but also from its entire disposition of the case. ... It is not 
ont of disrespect for the Court, but out of respect for one of its great and 
important traditions, that, when necessary, I express my disagreement 
with its conclusions. It is the first time since I have been a member 
of the Court that I have found it necessary to dissent. 

The Court’s Judgment rests, as it must, on an interpretation of his- 
torical facts involved in the origin and in the operation of the mandates 
system of the League of Nations, in the setting of their period. Since 
my own study of the historical record, both of the time of the Paris Peace 
Conference and subsequently through the years up to 1939, leads me to 
believe that the Judgment misconceives the nature of the peace settle- 
ments at the close of World War J, the nature and functioning of the 
League of Nations, and the nature and functioning of the mandates 
system, I must expound my conclusions on these matters. | 

The Court’s Judgment says that it ‘‘must decline to give effect’’ to 
the claims of the Applicants; this conelusion naturally rests on. the 
Court’s analysis of what those claims are. Since I interpret differently 
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the nature of Applicants’ claims and submissions, I must show wherein my 
interpretation differs, having regard to their character and context. Only 
when those matters are properly understood, is it possible for me to reach 
a judicial conclusion whether Applicants have the legal right or interest 
to entitle them to receive from the Court what they request, or any part 
of what they request. 

The Judgment bases itself on a reason not advanced in the final sub- 
missions of the Respondent--namely on Applicants’ lack of ‘‘any legal 
right or interest appertaining to them in the subject-matter of the present 
claims’’. This is said to be a question of the ‘‘merits’”’ of the claim and 
it is therefore in connection with the ‘‘merits’’ that the nature of the 
requisite legal right or interest must be analysed. 


4 


At the same time it must be stated that there are aspects of the mani- 
fold issues, both procedural and substantive, presented in this case, which 
cannot be disposed of in a dissenting opinion, as, for example, a detailed 
appraisal of the relevance and materiality of all of the testimony of the 
fourteen witnesses. Since the Court does not reach sueh issues as these, 
which were not and could not be definitively resolved during the course of 
the oral proceedings, the record cannot be taken as having precedential 
authority. 

This is the fifth time the Court has given consideration to legal matters 
arising out of the administration by the Republie of South Africa of 
the mandated territory of South West Africa. In the course of three 
Advisory Opinions rendered in 1950, 1955 and 1956, and in its Judgment 
of 21 December 1962, the Court never deviated from its conclusion that 
the Mandate survived the dissolution of the League of Nations and that 
South West Africa is still a territory subject to the Mandate. By its 
judgment of today, the Court in effect decides that Applicants have no 
standing to ask the Court even for a declaration that the territory is still 
subject to the Mandate. 


In its Judgment of 21 December 1962 the Court decided that ‘‘it has 
jurisdiction to adjudicate upon the merits of the dispute’’. 

In reaching that conclusion the Court had to reject the four preliminary 
objections filed by the Respondent. It did reject the four objections and 
thereby substantially held: 


1. that the Mandate for South West Africa is a ‘‘treaty or convention 
in force” within the meaning of Article 37 of the Statute of the 
Court; 

2. that despite the dissolution of the League, Ethiopia and Liberia had 
locus standi under Article 7, paragraph 2, of the Mandate, to invoke 
the jurisdiction of the Court; 

3. that the dispute between the Applicants and the Respondent was a 

‘‘dispute’’ as envisaged in Article 7, paragraph 2, of the Mandate; 

and ' 
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4, that the prolonged exchanges of differing views in the General As- 
sembly of the United Nations constituted a ‘‘negotiation’’ within the 
meaning of Article 7, paragraph 2, of the Mandate and revealed that 
the dispute was one which could not be settled by negotiation within 
the meaning of that same provision of the Manadate. 


Under Article 60 of the Statute of the Court, this Judgment of 1962 
is ‘‘firal and without appeal”. Under Article 94, paragraph 1, of the 
Charter of the United Nations, both parties to the case were under a duty 
to comply with this decision of the Court. ... 


The Court now in effect sweeps away this record of 16 years and, on a 
theory not advanced by the Respondent in its final submissions of 5 
November 1965, decides that the claim must be rejected on the ground 
that the Applicants have no legal right or interest. 

The Applicants have not asked for an award of damages or for any 
other material amend for their own individual benefit. They have m 
effect, and in part, asked for a declaratory judgment interpreting certain 
provisions of the Mandate for South West Africa. The Court having 
decided in 1962 that they had standing (locus stand1)to bring the action, 
they are now entitled to a declaratory judgment without any further 
showing of interest.?° 


Paragraph 2 of Article 7 of the Mandate gave a member of the League 
the right to submit to the Court a dispute relating to the interpretation 
of the provisions of the Mandate if the dispute cannot be settled by ne- 
gotiation. As I shall show in more detail later, the Court in 1962 decided 
that the Applicants qualify in the category ‘‘Member of the League’’; 
this is res judicata and the Court’s Judgment of today does not purport 
to reverse that finding. The Court in 1962 equally held that the present 
case involves a dispute which cannot be settled by negotiation; this double 
finding has the same weight and today’s decision does not purport to 
reverse that finding. I do not understand that it is denied that the 
dispute refers to the interpretation of provisions of the Mandate. I do 
not see how this clear picture can be clouded by describing the claims as 
demands for the performance or enforcement of obligations owed by the 
Respondent to the Applicants. The submissions may indeed involve that 


10 Here' Judge Jessup quoted the separate opinion of Judge Sir Gerald Fitzmaurice 
in the Northern Cameroons Case, [1963] LC.J. Rep. at 100: 

‘‘Tt is not the task of an international tribunal to apportion blame in vacuo, or to 
find States guilty of illegalities except as a function of, and relative to a decision 
that these have been the cause of the consequences complained of, for which the State 
concerned is accordingly internationally responsible; or except in relation to a still 
continucng legal situation in which a pronouncement that illegalities have occurred may 
te tegaly material and relevani.’’ 

Judge Jessup added: ‘‘The words which I have emphasized deseribe the situation in the 
instant South West Africa case.’’ 
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element also, as will be noted, but this element does not exclude the con- 
current requests for interpretation of the Mandate. 

Whether any further right, title or interest is requisite to support 
Applicants’ requests in this ease for orders by the Court directing Re- 
spondent to desist from certain conduct alleged to be violative of its legal 
obligations as Mandatory, may well be a separate question, but the Judg- 
ment of the Court denies them even the declaratory judgment. It may 
however be said that if the Court, properly seised, finds and declares 
that Respondent is violating its legal obligations in the administration of the 
Mandate, there is no reason in the Court’s Statute or in general juridical 
principles, which would prevent it from ordering the Respondent to 
desist. But the Permanent Court and this Court have not usually framed 
their judgments in this fashion. Under the Statute of this Court, as 
already noted, the Court’s judgment ‘‘is final and without appeal’’. By 
Article 94 of the Charter, ‘‘each Member of the United Nations under- 
takes to comply with the decision of the International Court of Justice in 
any case to which it is a party”. If the Court in its judgment holds that 
a certain line of conduct is in violation of a State’s legal obligations, that 
State is under a duty to comply with the decision by desisting from the 
illegal conduct. The Court should not act upon an assumption that a 
State Member of the United Nations would violate its obligation under 
Article 94.... 

Since a dissenting opinion does not speak for the Court, there is no 
need for me to explore in detail the separate issue whether the Court, if it 
had reached the real merits of the case, should have granted requests to 
order Respondent to do or to cease to do certain things indicated in the 
submissions of the Applicants. Had the Court dealt with those matters, 
it would have had to consider a great deal of factual material. One 
of the clearest factual issues related to the sixth submission which alleged 
that Respondent had established military bases within the Territory; the 
testimony of one of Respondent’s witnesses proved to my satisfaction 
that this charge of the Applicants was completely without foundation. 
In the fourth submission, Applicants make general referenze to ‘‘eco- 
nomic, political, social and educational policies applied within the Terri- 
tory by means of laws and regulations, and official methods and measures, 
which are set out in the pleadings herein ...’’. In appraising this 
submission, the Court would, if it were considering issuing an order to 
cease and desist, have had to.determine whether any changes had been 
introduced by the Respondent since the applications in this case were filed 
with the Court on 4 November 1960. I do not pretend to make a finding 
on the evidence, but it appears to me probable that the Court would have 
found that Respondent, perhaps responsive to the general ecndemnation 
of its administration of South West Africa, has introduced numerous im- 
provements and ameliorations. This does not mean that it has abandoned 
the policy of apartheid (which is covered by Applicants’ submission No. 
3), nor does it mean that the Court, in a finding whether certain policies 
or measures were in conformity with the obligations of the Mandatory, 
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could have overlooked the ‘‘eritical date’’ which was the date of the filing 
of the Applications. 

The Judgment of the Court today does not constitute a final binding 
judicial decision on the real merits of the controversy litigated in this 
ease. In effect reversing its Judgment of 21 December 1962, it rejects 
the Applicants’ claims in limine and precludes itself from passing on the 
real merits. The Court therefore has not decided, as Respondent submitted, 
‘‘that the whole Mandate for South West Africa lapsed on the dissolution 
of the League of Nations and that Respondent is, In consequence thereof, 
no longer subject to any legal obligations thereunder’’. 

Further, the Court has not decided, as submitted by the Respondent 
in the alternative, that the Mandatory’s former obligations to report, to 
account and to submit to supervision had lapsed upon the dissolution 
of the League of Nations. 

The Court has not rendered a decision contrary to the fundamental 
legal conclusions embodied in its Advisory Opinion of 1950 supplemented 
by its Advisory Opinions of 1955 and 1956 and substantially reaffirmed 
in its Judgment of 1962. 

Even more important is the fact that the Court has not decided that 
the Applicants are in error in asserting that the Mandatory, the Republic 
of South Africa, has violated its obligations as stated in the Mandate and 
in Article 22 of the Covenant of the League of Nations. In other words, 
the charges by the Applicants of breaches of the sacred trust which the 
Mandate: imposed on South Africa are not judicially refuted or rejected 
by the Court’s decision. 

Nevertheless, the reasoning of the Court and its conclusions are certain 
underlying questions of fact and of law, require an examination into as- 
pects of all of these questions, as this opinion will demonstrate. 


SECTION I. THE FINALITY OF THE COURT’S PREVIOUS PRONOUNCEMENTS 
The Judgment of 1962 


. I do not think it would be adequate to rest on the finalities of the 1962 
Judgment of this Court. But I shall briefly indicate the legal principles 
which dictate attributing more authority to the prior decisions and 
opinions of this Court than the Court’s present decision seems to reveal. 


+ * + + . 


The statement in Article 60 of the Statute that ‘‘the judgment is final 
and without appeal’’, taken in conjunction with the reference in Article 
09 to ‘‘that particular case’’, constitutes a practical adoption in the 
Statute of the rule of res judicata, a rule, or principle, cited in the pro- 
ceedings of the Commission of Jurists which drafted the Statute of the 
Permanent Court of International Justice in 1920, as a clear example 
of ‘‘a general principle of law recognized by civilized nations’’. It rests 
upon the maxim interest ret publicae ut sit finis litium, or in an alternate 
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form, interest rei publicae res judicatas non rescindi. Judge Anzilotti, 
in what has been called ‘‘the classic enunciation of the law” (Rosenne 
op. cit., p. 624) listed as the essentials for the application of the res judicata 
principle, identity of parties, identity of cause and identity of object in 
the subsequent proceedings—‘ persona, petitum, causa petendi”. (In- 
terpretation of Judgments Nos. 7 and 8 (Factory at Chorzów), Judgment 
No. 11, 1927, P.C.I1.J., Series A, No. 13, pp. 23-27.) These essentials are 
found in the matter before us. This leads again to the conclusion that 
something must have been finally decided by the 1962 Judgment. 


+ * 


In proceedings on preliminary objections, the situation of the parties is 
reversed. The Respondent, who advances the preliminary objection, is 
called on first by the Court to state his case; the Applicant then responds, 
the Respondent replies and the oral proceedings close with the oral re- 
joinder of the Applicant. On the merits, it is the Applicant who begins 
and it is the Respondent who has the last word... . 

The Judgment of the Court in this preliminary phase is pronounced, 
not on the claims of the Applicant, but on the submissions of the Re- 
spondent. 

In this case, in the stage of the preliminary objections, the Respondent’s 
Agent on 11 October 1962 first read these submissions: 


‘‘the Mandate for South West Africa [has never been, or, at any 
rate, is, since the dissolution of the League of Nations] is no longer 
a ‘treaty or convention in force’ within the meaning of Article 37 of 
the Statute of the Court, this submission being advanced 


(a) with respect to the said Mandate as a whole, including Article 


7 thereof, and 
(b) in any event, with respect to Article 7 itself.” 1 


These submissions required the Court to render judgment on this point 
of law in one or the other alternative forms. The Court did render 
judgment, finding that the Mandate, despite the dissolution of the League, 
was a ‘‘treaty or convention in force” within the meaning cf Article 37 
of the Statute, and that the validity of Article 7 was not affected by that 
dissolution. (See South West Africa cases, I.C.J. Reports 1962, pp. 
330 ff.) 

These first submissions of Respondent were a direct challenge to the 
jurisdiction of the Court by their impeachment of the validity of the treaty 
clause (Article 7) by which Respondent had consented to the jurisdiction 
of the Court. 

I am at a loss to understand how the Court can say that the Court’s 
disposal of these first submissions in its 1962 Judgment was merely basing 


11 The bracketed words were inserted in a revised submission of Oct. 22, as a 
result of a question posed to the Parties by Judge Sir Percy Spender. Cf. the 1962 
Judgment at p. 330. [Judge Jessup’s footnote, renumbered. | 


168 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 61 


itself upon an hypothesis or some sort of provisional basis. No such 
thought is expressed in the Court’s 1962 Judgment. 
The second submission denied the locus standi of Applicants: 


“Secondly, neither the Government of Ethiopia nor the Govern- 
ment of Liberia is ‘another Member of the League of Nations’, as re- 
ro for locus standi by Article 7 of the Mandate for South West 

rica.”’ 


On the basis of several different reasons, the Court dismissed this objec- 
tion (p. 342). This is a clear decision that Applicants have lecus standi 
and the point is res judicata. 


The third submission argued that there was no ‘‘dispute’’ in the sense 
of Article 7 because no material interests of the Applicants were involved: 


“Thirdly, the conflict or disagreement alleged by the Governments 

of Ethiopia and Liberia to exist between them and the Government of 

' the Republic of South Africa, is by reason of its nature and content 

not a ‘dispute’ as envisaged jn Article 7 of the Mandate for South 

West Africa, more particularly in that no material interests of the 

Governments of Ethiopia and/or Liberia or of their nationals are 
involved therein or affected thereby.’’ 


The Court (p. 844) expressly decided that the objection must be dismissed 
because there was a dispute within the meaning of Article 7.. This de- 
cision that the dispute could concern ‘‘the well-being and development of 
the inhabitants’’ and need not include material interests of the Applicants, 
is res judicata. 

The fourth submission in effect argued that collective negotiations in and 
through organs of the United Nations were not the kind of negotiations 
contemplated in Article 7: 


“ Fourthly, the alleged ‘conflict or disagreement is as regards its 
state of development not a ‘dispute’ which ‘cannot be settled by 
negotiation’ within the meaning of Article 7 of the Mandate for South 

- West Africa.” 


The Court decided (p. 346) that there having been full collective negotia- 
tion by one of the ‘‘established modes of international negotiation’’, this 
fourth objection must also be dismissed. The decision that this type of 
negotiation satisfies the requirements of Article 7 is also res judicata. 

The Judgment of the Court today concludes that all of these objections 
are to be considered as objections to the jurisdiction. As explained in the 
1962 Judgment and as emphasized in the Dissenting Opinion of Judge 
Morelli, they include objections to the admissibility of the claim. The 
distinction is well established in the jurisprudence of the Court. 

The decisions on these four points in the Judgment of 21 December 
1962 are final under the provisions of Article 60 of the Statute and Article 
94 (1) of the Charter. It is argued, however, that there is nothing with 
which a party can ‘‘comply’’ in decisions of this character. If Article 60 
and Article 94 (1) were indeed to be interpreted as applying only to 
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judgments calling for some affirmative step, the articles would be largely 
emasculated. 

In Corfu Channel (I.C.J. Reports 1949, at p. 35), the Court decided 
‘that the action of the British Navy constituted a violation of Albanian 
sovereignty’. This was a final judgment or decision and Article 94 (1) 
applies to it although no action in implementation was required. 

In United States Nationals in Morocco (I.C.J. Reports 1952, at p. 213) 
the Court decided that American nationals were not exempt from certain 
taxes. This was a final decision and required no action in implementa- 
tion except acquiescence which is similarly required for judgments up- 
holding jurisdiction. 

The decision of the Court in Northern Cameroons was final (I.C.J. 
Reports 1963, p. 38) but required no implementation except acquiescence. 
In any case, indeed, when preliminary objections are sustained (as in 
Norwegian Loans (I.C.. Reports 1957, p. 27)) no implementation by the 
parties is required. But there is no basis for saying saat Article 94 (1) 
excludes all of these cases. 

It should also be noted that by Article 61 (3) of the Statute, com- 
pliance may be required by the Court before a revision is considered 
even though this duty to comply may later be terminated if the judgment 
is revised. 

The Respondent’s duty of compliance under Article 94 (1) of the 
Charter with respect to the judgment of 21 December 1962, was a duty 
to acquiesce in the findings of the Court and to conduct itself accord- 
ingly. By pleading to the merits, Respondent recognized and fulfilled its 
duty. When the Court decides that it has jurisdiction, a State which 
denied the correctness of the Court’s decision, failed to plead to the 
merits and maintained that a subsequent adverse judgment on the merits 
was invalid, would violate its obligation under Article 94. It may be 
arguable that Respondent’s first submission ‘‘that the whole Mandate 
for South West Africa lapsed on the dissolution of the League of Na- 
tions’’, was inconsistent with the Judgment of 21 December 1962, but this 
could be a matter of interpretation on which argument was justifiable. 


The Advisory Opinions on South West Africa 


There has also been much discussion of the three Advisory Opinions 
given by the Court in regard to South West Africa. The Court invoked 
them in 1962 and Respondent devoted considerable attention to them. 
Although an Advisory Opinion or a series of such opinions, is not or are 
not legally binding on a State Member of the United Nations, whether 
or not the opinion is accepted and endorsed by the General Assembly, 
I share the view stated by Judge John Bassett Moore and recalled with 
approval by Judge Winiarski in his dissenting opinion in Peace Treaties 
(1.C.J. Reports 1950, pp. 89 and $1): 


“If the opinions are treated as mere utterances and freely dis- 
carded, they will inevitably pring the Court into disrepute: . 


170 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Yo]. 61 


the Court must, in view of its high mission, attribute to them great 
legal value and a moral authority.’’ 


On the basic point that the dissolution of the League did not terminate 
the Mandate or Article 7 thereof as a provision of a convention in force, 
the Court was unanimous in 1950 and no judge expressed a contrary view 
in the giving of the Advisory Opinions of 1955 and 1956. The Court 
having expressly reaffirmed this finding in 1962 (at p. 334), it would 
indeed have been brought ‘‘into disrepute” if it should now have attributed 
no weight to those prior views. 


“*It may be stated that the practical difference between the binding 
force of a judgment, which derives from specific provisions of the 
Charter and Statute apart from the auctoritas of the Court, and the 
authoritative nature of an advisory opinion possessed of that same 
auctoritas, are not significant.’’ (Rosenne, op. cit., Vol. IT, p. 747.) 

“In using judicial decisions as a ‘source of law’ by virtue of Article 
38 (1) (d) of the Statute, no distinction at all is made between 
judicial decisions given in the form of a judgment, and judicial de- 
cisions given in the form of an advisory opinion. Recourse is equally 
had to both types of judicial pronouncement.” (Ibid. p. 745, note 1.) 


Judge de Visscher, while stating clearly that advisory opinions do not 
involve the doctrine of chose jugée, adds: ‘‘ Dans le plan de leur autorité 
doctrinale, i n’y a guère de distinction à faire entre arrêts et avis”. 
(Aspects récents du droit procédural de la Cour internationale de Justice 
(1966), p. 195.) 

‘As already noted, the Court’s present judgment does not decide that the 
Mandate or Article 7 thereof has lapsed and the authority of the Court’s 
prior utterances on that subject remains unimpaired. 


SECTION UI. RESPONDEN’T’S ALLEGATIONS OF ‘“‘NEW FACTS” 


Respondent laid great stress on what were alleged to be certain ‘‘new 
facts’’ which, it was argued, were so important that had they been known 
to the Court in 1950, the Court would have reached conclusions different 
from those actually pronounced in the Advisory Opinion which it gave in 
that year. Waiving the question whether this argument, as advanced, 
evaded the provisions of the Statute and of the Rules of Court concerning 
the revision of a prior decision, the so-called ‘‘new facts? may be ex- 
amined, since, if they were ‘‘new facts of decisive importance’’, the Court 
would certainly need to take them into account even if this required some 
modification of conclusions previously reached. Some of them bear on 
the issue of the survival of the Mandate, an issue which cannot be ig- 
nored in this opinion. My examination does not lead me to believe any 
revision of the statement in the Court’s Judgment of 1962 (p. 334) is called 
for: “AIl important facts were stated or referred to in the proceedings 
before the Court in 1950’. The re-examination of some of these facts 
reinforces: previous conclusions. 
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' [After discussion of these alleged ‘‘new facts,” he summarized :]| 


It is apparent that there is nothing in the argument about any ‘“‘new 
facts’’ to induce the Court to alter decisions about the International Status 
of South West Africa which it had reached after full argument and full 
deliberation. 


SECTION IV. THE HISTORICAL BACKGROUND OF THE DRAFTING 
OF THE MANDATE 


The history of the drafting of the mandate instruments has been dis- 
cussed in these cases with particular reference to the important problem of 
interpreting Article 7, paragraph 2, of the Mandate for South West 
Afriea. Although I touched on the principal historical facts In my 
separate opinion in 1962, the Joint Dissenting Opinion of 1962, the argu- 
ments of the Parties in the subsequent phase, and the present Judgment 
of the Court, now require a more detailed exposition of certain aspects 
of the historical record. 

It will be more convenient not to follow a strictly chronological scheme. 
I shall deal first with the interpretation of paragraph 2 of Article 7 of 
the Mandate because the normal interpretation of its text has been 
challenged in such a way as to necessitate a resort to the travaux 
préparatoires and subsequent practice, and because the Judgment of the 
Court, in my view, rests upon an incomplete, inaccurate analysis of the 
data. This erroneous analysis leads the Court to the conclusion that 
paragraph 2 of Article 7 of the Mandate did not confer upon Members 
of the League a right to rely upon the Court for the general purpose of 
ensuring the proper administration of the Mandate in fulfilment of the 
obligations of the sacred trust. After dealing with the historical back- 
ground and other evidence needed for the interpretation of paragraph 2 
of Article 7 of the Mandate, it will be necessary to return to the his- 
torical background in connection with other issues. 


Treaty I nterpretation 


In my opinion it is not necessary,—-as some utterances of the two inter- 
national courts might suggest—to apologise for resorting to travauz 
préparatoires as an aid to interpretation. In many instances the his- 
torical record is valuable evidence to be taken into account in interpreting 
a treaty. It is tradition, rather than law or logic, which has at times led 
to judicial statements that this evidence is used merely to confirm an 
interpretation which is supposed to have been already derived from the 
bare words of the text or even of the text in its context. The appropri- 
ate position on these ‘‘rules’’ of treaty interpretation is well stated 
in Italian Republic v. Federal Republic of Germany, Arbitral Commission 
on Property, Rights and Interests in Germany, Second Chamber—Sauser- 
Hall, Schwandt, Sperduti—(1959) 29 International Law BAROTI; 442, at 
449 and 459 ff., for original pagination 260 and 268 ff. 
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The task of interpretation in this case requires the Court to ascertain 
what meaning must be given to certain important provisions of the Cove- 
nant of the League of Nations, and of the Mandate for South West Africa. 

At the outset: 


‘‘, .. one must bear in mind that in the interpretation of a great 


international constitutional instrument, like the United Nations 
Charter, the individualistic concepts which are generally adequate in 
the interpretation of ordinary treaties do not suifice’’.? (Separate 
opinion of Judge de Visscher, Status of South West Africa, ILOJ. 
Reports 1950, p. 189.) 


In particular it is true that one cannot understand or analyse the 
proceedings of a great international conference like those at Paris or 
San Francisco if one regards it as essentially the same as a meeting be- 
tween John Doe and Richard Roe for the purpose of signing a contract 
for the sale of bricks. 


‘*But lawyers who are trained in the methods of interpretation 
applied by an English court should bear in mind that English 
drafismanship tends to be more detailed than continental, and it 
receives, and perhaps demands a more literal interpretation. Simi- 
larly, diplomatic documents, including treaties, do not as a rule invite 
the very strict methods of interpretation that an English court applies, 
for example, to an Act of Parliament.” (The Law of Nations by 
J. L. Brierly, 6th ed., 1963, by Sir Humphrey Waldock, p. 325.) 


It may be agreed that there are dangers in dealing with multipartite 
treaties as “‘international legislation’’, but if municipal law precedents 
are invoked im the interpretative process, those precedents dealing with 
constitutional or statutory construction are more likely to be in point than 
ones dealing with the interpretation of contracts. 

In interpreting a bilateral treaty, the Court may, but need not, content 
itself with examining the views of the two parties. In the case of a 
multipartite treaty, the situation is different. Thus in the Rights of 
Nationals of the United States of America in Morocco case between France 
and the United States, in considering the Act of Algeciras, the Court con- 
eluded that the article in question ‘‘requires an interpretation which is 
more flexible than either of those which are respectively contended for by 
the Parties in this case’, (1.C./. Reports 1952, p. 211.) So in the Ap- 
plication of the Convention of 1902 Governing the Guardianship of In- 
fants case, Judge Cérdova said: 


“If the 1902 Convention had been a bilateral treaty, their [the 
Parties’] common interpretation with regard to one of its Articles 

. . would have been enough for me to consider such a construction 
as final; but the 1902 Convention being a multilateral treaty, it is 
possible, I believe, to hold a different opinion from that of the two 
Parties before the Court with reference to the applicability of its 
Articles.” (1.C.J. Reports, 1958, p. 148.) ~ 


12 One recalls the famous apothegm of Chief Justice Marshall in McCulloch v. Mary- 
land (4 Wheat. 407): ‘We must never forget that it is a constitution we are ex- 
pounding.’’ | [Judge Jessup’s footnote, renumbered. ] 
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In the Territorial Jurisdiction of the Int2rnational Commission of the 
River Oder case, the Permanent Court was not satisfied with the various 
technical arguments advanced by the Parties for the interpretation of the 
Treaty of Versailles and accordingly fell back on principles governing 
international fluvial law in general. (P.C.1J. Series A, No. 23 (1929), 
p. 26.) 


Even when dealing with a bilateral treazy, the Permanent Court as- 
serted its judicial freedom in saying in the Free Zones of Upper Savoy 
and the District of Gex case: 


“From a general point of view, it cannot lightly be admitted that 
the Court, whose function it is to declare the law, can be called upon 
to choose between two or more construstions determined beforehand 
by the Parties none of which may correspond to the opinion at which 
it may arrive. Unless otherwise expressly provided, it must be pre- 
sumed that the Court enjoys the freedom which normally apper- 
tains to it, and that it is able, if such is -ts opinion, not only to accept 
one or other of the two propositions, but also to reject them both.” 
(P.C.I.J. Series A/B, No. 46, p. 188.) 


More especially, when the judicial task Las been that of interpreting 
Mandates, national courts have declared: 


“In any analysis of the legal and constitutional basis of the gov- 
ernment of the Mandated Territory the primary duty of English 
courts is to attend to the objects and purposes of the mandates system, 
to avoid ‘a quibbling interpretation’ and ‘a merely pedantic adherence 
to particular words’, ‘to discover and to sive effect to all the beneficent 
intentions’ embodied in the instrument. .’’ (Evatt, J., High Court 
of Australia, in Ffrost v. Stevenson, 1987, Vol. 58, Commonwealth 
Law Reports, p. 528 at 579.) 


And to the same effect: 


“I am of opinion that in seeking the meaning of expressions used 
in the Covenant of the League and in the Mandate one should not 
overlook the nature of those documents 3r be led astray by the terms 
of art used therein.” (Van der Heever, J., in Rex v. Offen, 1934, 
South African Law Reports, South West Africa, p. 73 at 84.) 


I repeat also an extract from the opinion of de Villiers, J. A., in Rex 
v. Christian (1923), The South African Lew Reports [1924] Appellate 
Division, 101 at 121, which Judge Sir Arnold McNair quoted in his sepa- 
rate opinion on the Status of South West Ajrica in 1950: 


‘‘The legal terms employed in Article 22—trust, tutelage, mandate, 
cannot be taken literally as expressing the definite conceptions for 
which they stand in law. They are to be understood as indicating 
rather the spirit in which the advanced nation who is honoured with 
a mandate should administer the territory entrusted to its care and 
discharge its duties to the inhabitants of the territory, more especially 
towards the indigenous populations. In how far the legal principles 
of these analogous municipal institutions should be applied in these 
international relations I shall not take upon myself to pronounce. 
But I may be permitted to say that in my opinion the use of the term 
shows that in so far as those legal principles are reasonably ap- 
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plicable to these novel institutions, they should loyally be applied. 
No doubt most difficult questions will arise.” (I.C.J. Reports 1950, 
`p. 151.) 


A much earlier admonition taught that ‘‘the letter killeth but the 
spirit giveth life’’. 

I adopt with emphatic approval what Judge Lauterpacht said in his 
separate Opinion in 1955 on South West Africa about the so-called ‘‘clear 
meaning’’ rule which to my mind is often a cloak for a conclusion reached 
in other ways and not a guide to a correct conclusion. Judge Lauterpacht 
said: 


‘‘This diversity of construction provides some illustration of the 
unreliability of reliance on the supposed ordinary and natural mean- 
ing of words. 

Neither having regard to the integrity of the function of interpreta- 
tion, is it desirable that countenance be given to a method which by 
way of construction may result in a summary treatment or disregard 
of the principal issue before the Court.’ (1.C.J. Reports 1955, p. 
93.)  (Italies added.) 


I also agree with Judge Percy Spender’s discussion of the rule about 

‘ordinary and natural sense’’ in his separate opinion in the question of 
Certain Expenses of the. United Nations (Article 17, paragraph 2, of the 
Charter) (I.C.J. Reports 1962, p. 184)... . [Judge Jessup here traced 
the history of the drafting of the Mandates, and especially their juris- 
dictional clauses. He found that in the thinking of the drafters] 
The adjudication clause was no more limited to the economie and com- 
mercial and similar clauses of the mandates than was the clause concerning 
the necessity for Council consent to changes in the mandates. Both were 
applicable to all provisions of the mandates and both were introduced at 
a very early stage in the Commission’s work. 


For doctrinal support, the joint dissent of 1962 cites only the Hague 
Lectures of Mr. Feinberg which were also relied on in 1962 in the dissent- 
ing opinion of Judge Winiarski. But Mr. Feinberg himself refers to the 
fact that Professor (as he then was) MeNair and Professor Quincy Wright 
held views differing from his. Judge Charles de Visscher in his Aspects 
récents du droit procédurai de la Cour internationale de Justice (1966), 
page 73, states that the doctrine was completely divided on the question. 
One can cite many views on each side of the question. I call attention 
merely to the following. 

Wright, in his magistral treatise on the Mandates, in discussing the 
Tanganyika clause at page 158 concludes that the Court in Mavrommatis 
did hold that a claim may be brought by a State on behalf of a citizen when 
the citizen’s rights in the mandate are violated. At this point he says 
it had not; been decided (semble by the Court) whether any member of the 
League could invoke the Court’s jurisdiction in connection with observance 
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of the mandate ‘‘where no citizen and no material interest of its own is 
involved’’. But at page 475 he states his own conclusion flatly: 


‘Every member of the League can regard its rights as infringed 
by every violation by the mandatory of its duties under the mandate, 
even those primarily for the benefit of natives, and can make repre- 
sentations which if not effective will precipitate a dispute referable 
to the Permanent Court of International Justice if negotiation fails 
to settle it.’’ i 


The history of the drafting and sound reasoning sustain the correctness 
of this conclusion. 

Professor MeNair writing in 1928 made two statements which Feinberg 
and de Visscher both interpreted—quite properly—as indicating the au- 
thor’s at least tentative agreement with Professor Quincy Wright’s view. 
In MecNair’s article in the Cambridge Law Journal, April 1928, entitled 
‘‘Mandates’’, at page 6, note 8, one reads: 


‘There is no provision for the reference of a petition to the 
Permanent Court, but it has bean suggested that this could occur if 
some other member of the League were prepared to take up the ques- 
tion, which might then become a dispute between that member and the 
mandatory.’’ 


And at page 11, note 8: 


‘< All the mandates contain a clause which provides that any dispute 
between a mandatory and a member of the League which cannot be 
settled by negotiation shall be referred to the Permanent Court 
of International Justice: see the Mavrommatis Palestine Concessions 
Case... Is this right of bringing a dispute with a mandatory before 
the Court only available when the interests of the other party or its 
nationals are affected, or can it be used altruistically by a member of 
the League having no such interests to protect, but merely seeking 
the faithful observance of the terms of a mandate?’’ 


Twenty-two years later, as a judge on the International Court of Justice, 
Sir Arnold McNair (as he then was) answered his own question in his 
separate opinion attached to the Court’s Advisory Opinion of 11 July 
1950, on the International Status of South West Africa. He said: 


‘Which then of the obligations and other legal effects resulting 
from the Mandate remain to-day? The Mandatory cwed to the 
League and to its Members a general obligation to carry out the 
terms of the Mandate and also certain specific obligations. such as the 
obligation of Article 6 to make an annual report to the Council of 
the League. The obligations owed to the League itself have come 
to an end. The obligations owed to former Members of the League, 
at any rate, those who were Members at the date of its dissolution, 
subsist, except in so for as thelr performance involves the actual co- 
operation of the League, which is now impossible. (I shall deal with 
Article 6 and the first paragraph of Article 7 later.) Moreover, the 
international status created for South-West Africa, namely that of a 
territory governed by a State in pursuance of a limited title as de- 
fined in a mandate, subsists. 
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Although there is no longer any League to supervise the exercise 
of the Mandate, it would be an error to think that there is no control 
over the Mandatory. Every State which was a Member of the League 
at the time of its dissolution still has a legal interest in the proper 
exercise of the Mandate. The Mandate provides two kinds of ma- 
chinery for its supervision—judicial, by means of the right of any 
Member of the League under Article 7 to bring the Mandatory com- 
pulsorily before the Permanent Court, and administrative, by means 
of annual reports and their examination by the Permanent Mandates 
Commission of the League.’’ (1.C.J Reports 1950, p. 158.) (Italics 
added, except for the words ‘‘judicial’’ and ‘‘administrative’’.) 


Judge Read in his separate opinion on the same maiter shared this view, 
saying: 


“The first, and the most important [of the international obliga- 
tions of the mandatory], were obligations designed to secure and pro- 
tect the well-being of the inhabitants. They did not enure to the 
benefit of the Members of the League, although each and every Mem- 
ber had a legal right to insist upon their discharge ... Hach Member 
of the League had a legal interest, vis-à-vis the Mandatory Power, 
in matters ‘relating to the interpretation or the application of the 
provisions of the Mandate’; and had a legal right to assert its interest 
against the Union by invoking the compulsory jurisdiction of the 
Permanent Court (Article T of the Mandate Agreement).’’ (Loc. 
cit, pp. 164, 165.) (Italies added.) 


Norman Bentwich concluded his Hague lectures in 1929 as follows: 


[Translation] “The Court has not as yet been called upon to deal 
with the application or interpretation of the other articles concerning 
publie rights, economic equality, or the other international obligations 
undertaken by the Mandatory. But, above the Mandates Commission 
and above the Council of the League, it remains the supreme guardian 
of the rights of nations in the fulfilment of the international trust 
which is conferred on the Mandatory. If the Permanent Commission 
constitutes the international Areopagus, the Court is the international 
Palladium of justice in all the activities of the League of Nations, 
of which the mandates system forms an important part.’’ (29 
Recueil, 1929, p. 119 at 180.) 


SECTION V. THE MOTIVATION AND OPERATION OF CERTAIN OF THE PEACE 
SETTLEMENTS OF 1919-1920—rHE LEGAL RECOGNITION OF 
GENERAL INTEREST’? 


Arguments which avoid the actual text of the jurisdictional clause in 
paragraph 2 of Article 7 of the Mandate for South West Africa have been 
supported by a general assertion that it is inconceivable that the states- 
men of 1919 would have had in mind the possibility of recognizing that 
States may have a general interest—cognizable in the International Court 
—in the maintenance of an international régime adopted for the common 
benefit of the international society. This argument ignores the historical 
fact of the wave of idealistic aspiration which responded after the long 
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agony of the war years to the vision proclaimed by President Wilson. As 
Lord (then Professor) McNair wrote in 1928: 


‘‘There was perhaps no part of the Covenant that called forth more 
derision from the cynical and the worldly-wise than the Mandates 
System contained in Article XXII... The Mandates System repre- 
sents the irruption of the idealist into one of the periodical world 
settlements which have in the past lain too much in the hands of so- 
called ‘practical men’. (Editor’s Preface to Stoyanovsky, The Man- 
date for Palestine, 1928.) 


No doubt some statesmen were cynical but great charters of human 
liberties were signed and ratified and became binding on States. 

The facts are dealt with rather fully in my separate opinion in the 
South West Africa cases in 1962 (at pages 425 to 483). It is there re- 
called that Article 11 of the Covenant of the League of Nations which 
formed part of the Treaty of Versailles, recognized that peace was in- 
divisible. From the Constitution of the International Labour Organisa- 
tion, which was also part of the same treaty, passages were quoted which 
reveal agreement upon the common interest of all States in humane con- 
ditions of labour throughout the world. The prcvisions for appeal to the 
Permanent Court of International Justice and subsequent judicial pro- 
ceedings to give effect to this common concern in labour problems, were 
noted +8, 

Attention was also called to the fact that the Permanent Court was 
likewise given a role in systems established—partly in the peace treaties 
and partly by subsequent international agreements—for the protection of 
minorities. It was in keeping with the same spirit and action of the time 
of the Paris Peace Conference of 1919, that the Covenant of the League 
contained its famous Article 22 which recognized that the ‘‘well-being 
and development’’ of ‘‘peoples not yet able to stand by themselves under 
the strenuous conditions of the modern world’’ ‘‘form a sacred trust of 
civilisation’’. It was therefore natural one may even say inevitable, 
that when the mandates were drafted, provision was made for resort to the 
Permanent Court of International Justice by any member of the League. 

To be sure, each area of general interest in the Peace Settlements had 
its own system and the role of the Court was different as suited the needs 
of each case. But the point which stands out is the recognition of the 
right of States in the general interest, and without needing to assert 
direct injury suffered by them or their nationals, to resort to the Court 
for an authoritative interpretation of the meaning of the obligations which 
States had assumed in order that labour, and minorities and dependent 
peoples might enjoy international protection. It is true that the only 
eases involving mandates which were referred to the International Court 


13 The ease of Ghana v. Portugal was deseribed; since then the I.L.O. has had a fur- 
ther judicial inquiry and decision in the case of Portugal v. Liberia, which also involved 
the question of a contract labour convention; see International Labour Office, Oficial 
Bulletin, Vol. XLVI, No., 2, April 1963. [Judge Jessup‘s footnote, renumbered.] 
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were the Mavrommatis Palestine Concession cases; why this was true 
may be a matter of speculation but some evidence relative thereto will 
be adduced later in this Opinion. At the moment, it is pertinent to cite 
authority for the broad proposition asserted above, that in the era of the 
Paris Peace Treaties, States could invoke the Court in the general in- 
ternational interest when their own particular interests were not in- 
volved.?* 


* * + * $ 


. .. In the Memel case the burden of obligations was on a single State 
—Lithuania—while the Principal Powers were given rights and interests. 
In the South West Africa case, the burden of obligations is on a single 
State—the Mandatory, South Africa—while all member States were given 
rights and interests. The mandates system was of concern, not just to 
the Principal Powers, but to all Members of the League and it was for 
that reason that Article 7 of the Mandate recognizes the right of all 
Members of the League to refer to the Court any dispute whatever con- 
cerning the interpretation or application of the Mandate. It is the same 
situation in the International Labour Organisation, where, according to 
Article 411 (later renumbered Article 26) of the Constitution: 


‘‘ Any of the Members shall have the right to file a complaint with 
the International Labour Office if it is not satisfied that any other 
Member is securing the effective observance of any Convention which 
both have ratified in accordance with the foregoing articles”. 


As has been explained above, such a complaint may lead to a judicial 
proceeding as in the cases of Ghana v. Portugal and Portugal v. Liberia 
and there may be ultimate resort to this Court; but at no stage is the 
applicant State required to prove a direct injury to its own individual 
interests. 

In the minority treaties, one sees a further illustration of the fact that 
the statesmen of 1919 recognized the right of States to invoke the juris- 
diction of the Court in the interest of special groups even when their 
individual interests were not affected... . 

The principle that States were entitled to bring to the Court cases 
which did not involve their own direct interests is not affected by the 


14 Here Judge Jessup discussed the case on Interpretation of the Statute of the 
Memel Territory, P.C.I.J., Series A/B, No. 47, involving Art. 17 of the Memel Con- 
vention, in which the parties declared ‘‘that any Member of the Council of the League 
of Nations shall be entitled to draw the attention of the Council to any infraction of 
the provisions of the present Convention,’’ and provided for reference of disputes to 
the Permanent Court of International Justice. When lack of unanimity in the Council 
prevented asking for an advisory opinion, Great Britain, France, Italy and Japan 
successfully instituted proceedings against Lithuania, Lithuania’s jurisdictional objec- 
tion being rejected. Judge Jessup pointed out that ‘‘Their standing derived from the 
adjudication clause, not from some other conferment of a substantive right. This 
Court has held that the Mandate is a treaty and as a matter of historical fact, the 
Principal: Powers were just as much the authors of the Mandate for South West 
Africa as they were of the Statute of the Memel Territory which was annexed to the 
Treaty of 8 May 1924.’’ 
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fact that the right of recourse in the minority treaties was limited to 
Members of the Council of the League. Although in the Memel case, the 
Powers who could resort to the Court were all parties to the treaty, in 
several of the minority cases, the right of recourse belonged not only to 
the Permanent Members of the Council who may have been parties, but 
also to the non-permanent Members who were elected from time to time 
and who, as Judge Huber pointed out, did not need to be, and often were 
not, parties to the minority treaties which gave them the right to invoke 
the Court. The States in question derived their “‘standing’’ before the 
Court from the adjudication clause, not from some other conferment of a 
substantive right.*5 


There are various other situations recognized in law where standing to 
sue and to recover judgment is accorded by an adjudication clause to those 
who have a somewhat more direct interest than that which appertains 
to those whose concern is based upon the general welfare, the orderly 
operation of the international community and the avoidance of threats 
or dangers to the peace. For example, any maritime or ship-owning 
State may have a right under a treaty or other international instrument 
to ask the Court for an interpretation of a provision for passage in a 
waterway even though its own ships have not been involved in any 
alleged infraction. . . 18 


The standing of Applicants in the present cases rests squarely on the 
right recognized in paragraph 2 of Article 7 of the Mandate for South 
West Africa, which is a right appertaining to many States. But it must 
also be recognized that Applicants as African States, do in addition have 
a special interest in the present and future of the mandated territory of 
South West Africa and its inhabitants. This special interest is perhaps 
even greater than that of some maritime state in the right of passage 
through the Kiel Canal. ‘‘Geographical contiguity” is recognized in 
paragraph 6 of Article 22 of the Covenant of the League as one of the 
bases for the allocation of the ‘C’ mandates. It is trite to refer to the 
shrinkage of territorial space by modern means of transportation and 
communication, but in a very real sense all African States south of the 
Sahara are contiguous to each other, and their interrelated interests— 
geographical and other-—-cannot be denied. Although the Court’s Judg- 
ment of today does not seek to explore this point, the conclusion which 


15 Here Judge Jessup referred to the dissenting opinion of Judge Huber in the 
Minority Schools in Upper Silesia, P.C.LJ. Series A, No. 15, at p. 50 (1928). He 
also discussed the Advisory Opinion on Reservations to the Genocide Convention, [1951] 
I.C.J. Rep. at 23, to show ‘‘the same general appreciation of a right to turn to the 
International Court of Justice for interpretation, application or fulfilment of a treaty 
having a broad humanitarian interest.’’ 

16 Discussing briefly the Wimbledon case, P.C.LJ., Series A, No. 1, p. 7. He fur- 
ther pointed out that ‘‘Similar applications to the Court might be made by any of the 
large number of States parties to the Statute on the Régime of Navigable Waterways of 
International Concern annexed to the Barcelona Convention of 1921.’? 
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it reaches denies the existence of any special right or interest of the Ap- 
plicants,'a finding which would need to be fully buttressed by argument 
and not left to implication. 

The impact on other African States south of the Sahara of racial con- 
flict and the practice of apartheid in South West Africa could be, and is, 
just as great if not greater than certain impacts which Respondent con- 
cedes. In the Counter-Memorial, Book II, page 177, it is stated: 


‘“Then there were also contained in the Mandate instruments other 
provisions, primarily intended for the benefit of the inhabitants, the 
non-observance of which could, however, affect also the material in- 
terests of individual League Members. Examples would be the pro- 
visions with regard to the slave trade, and provisions with regard to 
traffic in liquor which, if violated by a Mandatory, could possibly 
affect neighbouring or even other States, which, being Members of 
the League, would then have a legal right to object. In respect of 
these provisions, Individual League Members would have been vested 
with rights or legal interests either because the instruments clearly 
indicated an intention that such rights should vest in Members 
individually, or because the impact of a violation of the terms of 
the Mandate on the material interests of individual Members suggests 
that it was intended that such Members would be entitled as of right 
to resist such a violation.’’ 


Respondent here concedes a principal which the. Judgment of the Court 
denies, that is that under certain circumstances, Members of the League 
did have a legal right to complain about violations of those clauses of the 
Mandate which the Judgment calls ‘‘conduct’’ clauses, i.e. clauses for the . 
performance of the sacred trust. It then becomes a question of factual 
appraisal whether policies of racial discrimination in South West Africa 
have an impact on States such as the Applicants, An allegation of racial 
discrimination, like allegations of the existence of the slave trade or traffic 
in liquor gives them, under paragraph 2 of Article 7, a right to have the 
Court pronounce upon the merits of their claim. But this approach does 
not negative other conclusions in this Opinion concerning the origin and 
nature of Applicants’ right to judgment on their Applications filed under 
paragraph 2 of Article 7. It does show that Applicants have standing 
to secure from the Court judgment on their submissions, whether the 
judgment be favourable or not. 

The Judgment of the Court rests upon the assertion that even though— 
as the Court decided in 1962—the Applicants had locus standi to institute 
the actions in this case, this does not mean that they have the legal 
interest which would entitle them to a judgment on the merits. No 
authority is produced in support of this assertion which suggests a pro- 
cedure of utter futility. Why should any State institute any proceeding 
if it lacked standing to have judgment rendered in its favour if it suc- 
eeeded in establishing its legal or factual contentions on the merits? 
Why would the Court tolerate a situation in which the parties would be 
put to great trouble and expense to explore all the details of the merits, 
and only: thereafter be told that the Court would pay no heed to all their 
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arguments and evidence because the case was dismissed on a preliminary 
ground which precluded any investigation of the merits? 


Economie Equality 


Since the Judgment of the Court undertakes to analyse the whole man- 
dates system and not only the ‘C’ mandates, the Intention of the drafters 
of 1919 in providing for recourse tc the Court in relation to provisions 
of the mandates other than those already considered, is relevant to the 
general problem of this analysis. It is well known that im addition to 
the idealistic concern for the welfare of the indigenous peoples who were 
not yet able to stand by themselves, the mandates system, in rejecting the 
idea that colonies formerly belonging to the defeated enemy would be 
appropriated as part of the spoils of war and for the benefit of the con- 
querors, built upon the practical proposition that the mandated areas— 
at least those under the ‘A’ and ‘B’ categories—should offer equal eco- 
nomic opportunities to all Members of the League; this was the principle 
of the ‘‘open door”. It was incorporated in the ‘A’ and ‘B’ mandates 
and the long delay in approving the ‘C’ mandates was due to unsuccessful 
Japanese insistence on having it applied to ‘C’ mandates in the Pacific 
area, ... 

One of the leading French commentators on the League of Nations 
(Ray, Commentaire du Pacte de la Société des Nations, 1930, pp. 625-626) 
is emphatic in saying that the provisions for equality of economic treat- 
ment found their justification in the last analysis in the interests of the 
indigenous population. He agrees with the contention of the Japanese 
representative that the guarantees stipulated in paragraph 5 of Article 
22 extend equally to the mandates covered by paragraph 6, that is, to the 
‘©’ mandates. 

The Permanent Mandates Commission included in its questionnaire— 
even for the ‘C’ mandates—a question about. economic equality and its 
reports to the Council frequently refer -to these matters. It is, therefore, 
correct to say that the economic rights which the Judgment of the Court 
concedes belong to individual Members of the League, were of concern to 
the League itself. ... 

Since it is agreed in the Judgment of the Court that Members of the 
League might invoke the adjudication clauses of the mandates in order 
to assure observance of the provisions directed to the maintenance of 
economie equality, and since these same provisions were designed also for 
the benefit of the indigenous populations, it is clear that arguments which 
seek to dilute the reach of the adjudication clause by the theory that the 
mandatories would never have agreed to a system which might subject 
them to litigious harassment, is ill-founded and cannot be accepted. It 
may be well to recall at this point what has been described above, namely, 
that the so-called ‘‘missionary’’ claus2 was more in the nature of a guaran- 
tee for the welfare of the indigenous populations than for the benefit of 
nationals of Members of the League. 


$ 
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' It has now been shown that the mandates, in providing, through recog- 
nition of general rights in an adjudication clause, access to the Inter- 
national Court, present no juridical impossibility and no inherent im- 
probability so far as the international practices of the period following the 
end of the First World War are concerned. The alleged juridical impos- 
sibility, or at least legal novelty, of the recognition of substantive legal 
rights in a general interest may also be examined in the light of certain 
municipal legal principles and practices. 


The Problem cf “Standing” in Municipal Law 


. at least one modern legal system is entirely familiar with court 
actions which are allowed when the plaintiff shows no direct individual 
injury. l 

The problem of ‘‘standing’’ (locus standi) is familiar in the law of 
the United States. The law of standing particularly in terms of Ameri- 
can constitutional law, or the law of federal jurisdiction, has to do with 
challenges of governmental action. .. . The interest which the American 
law of standing has for the present case lies in the question whether in 
some legal systems a party ‘‘interested’’ and ‘‘adversely affected in fact’’, 
or as expressed in some statutes, ‘‘any party aggrieved’’, has standing, 
that is, a legal right which the courts will protect. 

Many aspects of the problem of ‘‘Standing to Secure Judicial Review’’ 2” 
have no parallels in the International Court of Justice. But the argu- 
mentation in the Judgment of this Court in this South West Africa case, 
in challenging the right of any State to secure a judgment of this Court 
in cases where the right of judicial recourse is granted by treaty but 
where the applicant State does not allege a particular substantive legal 
interest would—if it were ecorrect—lead to the conclusion that the large 
body of United States common and statutory law on the matter is almost 
a juridical impossibility. ... 


That the law in Italy ** and in other countries may be different... 
is not relevant to my argument since I am not seeking by the methods of 
comparative law to establish a ‘‘general principle of law’’... . 


I must repeat . . . that the municipal law analogy which I have been 
discussing is far from perfect and the differences in the international law 
situation must be clearly noted. I agree that there is no generally estab- 
lished actio popularis in international law. But international law has 
accepted and established situations in which States are given a right of 
action without any showing of individual prejudice or individual sub- 
stantive interest as distinguished from the general interest. 

17 Judge’ Jessup indicated that this was the title of two articles by Prof. L. L. 
Jaffe in 74 Harvard Law Rev. 1265 (1961), and 75 bið. 255 (1961). 


18 Citing’ Galeotti, The Judicial Control of Publie Authorities in England and in 
Italy (1954). 
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SECTION VI. THE CHARACTER AND STRUCTURE OF THE LEAGUE OF NATIONS 
AND ITS ROLE IN THE MANDATES SYSTEM 


. In its Advisory Opinion of 1950 on the Status of South West Africa, 
this Court reached the conclusion that the supervisory functions of the 
League of Nations had not faded away with the dissolution of the League 
but rather that the General Assembly of the United Nations could now 
exercise those supervisory functions and that the Union of South Africa 
‘is under an obligation to submit to supervision and control of the Gen- 
eral Assembly and to render annual reports to it”. (Page 187 of the 
Opinion.) In dealing with related issues in 1955 and 1956, the Court 
did not modify this view. The Judgment of the Court in 1962 reveals 
continued agreement with the same conclusion. The Court’s Judgment 
today does not pass upon the question of the survival of the Mandate or 
its Article 6 which contains the provision requiring annual reports to 
the League Council. The authority of the earlier pronouncements there- 
fore rests—as already stated in another connection—unimpaired.... 

It is equally clear that the Court’s earlier conclusion that nothing 
has sapped the vitality of Article 7(1) of the Mandate, stands on the 
same footing. In other words, the Mandatory could not modify the Man- 
date without consent. The consent originally was to be given by the 
Council of the League and now by the General Assembly of the United 
Nations. ‘‘Modification’’ of course includes ‘‘termination’’. Respondent 
admitted that some consent would be, or at least might be, required in 
order to make changes... . 

The Court’s Judgment today lays considerable stress on the nature of 
the supervision of the mandates. It points to the Council as the principal 
supervisory body. It, recognizes that the Assembly of the League could 
interest itself in the mandates but concludes that individual members of 
the League played no part except as members of the Council or Assembly. 
The Judgment seems to emphasize the persona, the separate personality, 
not only of the League of Nations itself, but also of the Council. ... The 
Court’s Judgment today of course also recognizes the role of the Permanent 
Mandates Commission which screened the annual reports of the Manda- 
tories and advised the Council.. It minimizes the role of the Permanent 
Court of International Justice. By this progression it reaches the inter- 
pretation of paragraph 2 of Article 7 of the Mandate, from which I 
have to dissent. . 

The argument of Respondent also stressed the role of the Council and 
of the Permanent Mandates Commission as exclusive instrumentalities 
of supervision. These instrumentalities, so the argument ran, were ones 
known in advance to the Mandatory and accepted by the Mandatory, not 
in terms of a general submission to any type of international supervision, 
but solely in terms of that Council and that Commission. 

These inter-related positions and contentions are based upon an inter- 
pretation of historical events and of international instruments different 
from my own and I shall therefore state the understanding which I have 
derived from a study of the relevant data... . 
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It is not always easy to distinguish between actions of the League or 
its organs as corporate bodies and actions of the States which composed 
the League. I am not concerned here to reach a conclusion whether the 
League of Nations had separate international juridical personality but I 
am concerned with a realistic appraisal of its activities as an organization. 
In connection with the problems here under discussion, importance must 
be attached to the views and attitudes of Governments and their spokes- 
men in the nineteen-twenties.... 

[In his opinion, Judge Jessup found that] 

This realistic appreciation of the fact that, at least in the years when 
the League began to function, the Governments of the member States 
were the real actors, is underscored by the history of the action taken 
under paragraph 8 of Article 22 of the Covenant which reads as follows: 


“The degree of authority, control, or administration to be exer- 
cised by the Mandatory shall, if not previously agreed upon by the 
Members of the League, be explicitly defined in each case by the 
Couneil.”’ 


There is further evidence of the contemporary understanding of the 
respective roles of the member powers and of the League Council in es- 
tablishing the Mandates. [Here he quoted 1920 and 1927 statements of 
British and French Government leaders to the effect that ‘‘the Council’’ 
was in effect identical with the ‘‘Great Powers’’ or the ‘‘Principal Allied 
and Associated Powers’’ in mandate matters. | 


In the light of this record there is no escape from a further point 
noted in my separate opinion of 1962 which apparently is not fully 
accepted in the Court’s Judgment. The point is whether the fourth para- 
graph of the preamble of the Mandate for South West Africa is evidence 
contradicting the conclusion just set forth above and proves that the 
Powers had not agreed upon the terms of the Mandate and that they were 
actually ‘‘defined’’ by. the Council. 


+ 


[Judge Jessup here showed that this paragraph, reading: ‘‘ Whereas, 
by the aforementioned Article 22, paragraph 8, it is provided that the 
degree of authority, control or administration to be exercised by the Man- 
datory not having been previously agreed upon by the Members of the 
League, shall be explicitly defined by the Council of the League of Na- 
tions,” did not indicate that the terms of the Mandate were defined by 
the Council rather than by the Members. He continued:] 

It is now necessary to turn to the argument of Respondent noted above 
to the effect that Respondent as Mandatory had agreed to aecept only a 
certain very specific kind of supervision namely that specified in Article 
22 of the Covenant when it referred to the Council of the League and to 
the commission which actually became the Permanent Mandates Com- 
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mission. These bodies, so the argument runs, were known in advance to 
the Respondent which accordingly knew precisely what kind of super- 
vision it was agreeing to accept. 


* ‘ d 


' With particular reference to the British Dominions and especially to the 
Union of South Africa, certain particular factors must be borne in mind 
if the circumstances attending the ‘‘negotiations’’ of the Mandate for 
South West Africa are to be properly understood. There is no need here 
to dwell upon the familiar incidents at the Paris Peace Conference in the 
last. few days of January 1919, but it may be recalled that at this stage 
President Wilson had succeeded in gaining the support cf Mr. Lloyd 
George for the principle of non-annexation and the establishment of the 
mandates system. The other members of the ‘‘Big Five’’ were no longer 
in opposition. The final ‘‘compromise’’ based on the memorandum pre- 
sented to the Council of Ten by Lloyd George on 30 January (the text 
of which with only some modifieations became Article 22 of the Covenant) 
was a domestic matter concerning the internal arrangements of the British 
Empire. From the international point of view Great Britain had not 
conditioned her acceptance of the mandates system or the role of man- 
datory, on the adoption of the draft of what became Article 22 of the 
Covenant including the plan for the ‘C’ mandates which entrusted wide 
powers to South Africa and to Australia in their mandates respectively 
in South West Africa and in New Guinea and the Pacific Ocean south of 
the Equator. In effect, Lloyd George appealed to the other members of 
the Council of Ten to help him meet the internal problem of the British 
Empire. (See Lioyd George, The Truth About the Peace Treaties, 1938, 
Vol. I, p. 541.) According to Hunter Miller (‘‘The Origin of the Man- 
dates System’’, Foreign Affairs, Vol. 6 (1927), p. 277-280) : 


‘*Of course London wanted to keep peace in what I may call the 
Commonwealth family. Aside from that desire it cared very little 
about annexation as distinguished from mandates either in Africa 
or in-the Pacific; indeed, while committed to the Japanese claim for 
islands north of the Equator, the British probably preferred the 
mandate system to annexation in either locality.” 


According toa learned South African judge: 


A certain amount of confusion was no doubt occasioned by the 
fissiparturience of the Empire. . . . The signatories of the Covenant 
were as little concerned about the purely domestic question as to the 
relationship of His Majesty’s various capacities to each other as 
they were with the purely domestic question as to which organs within 
the Union would exercise the executive and which the legislative 
function over the mandated Territory.’’ (van der Heever, J., in 
Rex v. Ofen, op. cit. at pp. 84 and 85.) 


From the point of view of the argument that the Union of South Africa 
knew in detail what kind of supervisory system was being provided for 
the Mandate over South West Africa which it was accepting, it is im- 
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portant to note that the British draft project submitted by Lloyd George 
on 30 January 1919 did not include any provision for the Permanent 
mandates as of 30 January 1919. Certainly South Africa had agreed to 
9 of Article 22 of the Covenant. The record shows that the Union of 
South Africa was intent upon controlling the territory of South West 
Africa which was adjacent to its borders and that when it became ap- 
parent that outright annexation was not politically possible, the Govern- 
ment of South Africa was ready to accept the ‘C’ Mandate for South 
West Africa with that measure of control which paragraph 6 of Article 22 
of the Covenant envisaged. Lloyd George could not have presented his 
project on 30 January had it not already been clear that if President 
Wilson agreed to the draft this would be the basis on which South 
Africa’s ambitions in regard to South West Africa would be realized. 

According to Hunter Miller (The Drafting of the Covenant, Vol. I, p. 
114) there was already “‘tacit consent” as to the distribution of the 
mandates as of 30 January 1919. Certainly South Africa had agreed to 
the Mandate by the time the formal allocation was made by the Council of 
Four on 7 May 1919. 

[Here Judge Jessup discussed ‘‘certain other data indicative of South 
African acceptance of the Mandate before all of the details were agreed 
upon,’’ and concluded: | 

Aside from the evolution of the character and operation of the Perma- 
nent Mandates Commission, South Africa as a Mandatory Power could 
not have known how the organs of the League of Nations would develop. 
The Council was indeed to be the chief supervisory body, but it was a 
body of shifting composition. According to Article 4 of the Covenant, the 
Council would have been composed of the five Principal Allied and Asso- 
ciated Powers and four non-permanent members selected by the Assembly. 
Since the United States did not participate in the League, even at the 
outset the large Powers did not have a majority. Two more small Powers 
were added in 1922 and from then on the small Powers were always in the 
majority; after 1926 there were nine non-permanent members.”® 

. Neither Article 22 of the Covenant nor the text of the Mandate refers 
to any role for the Assembly of the League of Nations. The evolution 
of Assembly activity under Article 3(3) of the Covenant was not then 
foreseen, but Article 3 of the Covenant is co-equal with Article 22 in the 
allocation of functions between organs of the League. The Assembly 
became ‘‘the central organ of the League’’ (Walters, op. cit., Vol. I, p. 
127), and from the First Session insisted annually on reviewing the op- 
eration of the mandate system. 


[Continuing with a discussion of early League action concerning the 
Mandates, Judge Jessup said :] 
Although the representative of South Africa took part in this debate 


19 The unanimity rule was not always controlling. [Judge Jessup’s footnote, re- 
numbered. | | 
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in the Assembly, there were many occasions when important action was 
taken concerning the administration of the mandates system when South 
Africa as a Mandatory Power aPpereney did not feel sufficiently con- 
cerned to send a representative. .. : 


Nor would it be correct to assume that the Mandate for South West 
Africa was not discussed in the Permanent Mandates Commission except 
when a representative of the Mandatory was present. Judge Lauterpacht 
lists seven occasions when South Africa was not represented at meetings 
of the Council when South West African affairs were discussed (separate 
opinion 1955, p. 103). Even when representatives of South Africa 
attended a session of the Permanent Mandates Commission, it was the 
regular practice of the Commission to discuss the problems of the Mandate 
privately, either before the representative of the Mandatory was called in 
or after he had left or both. 

The role of the Secretariat of the League in the administration of the 
system for supervising the mandates was also an important one... . 

The various developments and changes in the operation of the League 
system for supervision of the mandates as described above, were accepted 
or acquiesced in by the Union of South Africa. The record does not 
sustain the contention that South Africa’s acceptance of obligations under 
the Mandate was limited to acquiescing in certain precise kinds of super- 
vision known to it in advance of its acceptance. If South Africa agreed 
to submit to the jurisdiction of the Permanent Court of International 
Justice without devoting much thought to the nature of that jurisdiction, 
that fact would not supply any basis for denying the right or juridical 

interest which Applicants properly asserted in this case. 


SECTION VII. THE ABSENCE OF JUDICIAL PRECEDENTS FOR APPLICATIONS 
LIKE THOSE IN THE PRESENT CASE 


The question can be asked why no State during the period of the 
League of Nations invoked the jurisdiction of the Court in the general 
interest of the good administration of the mandate if it was true that 
paragraph 2 of Article 7 gave them that right. Many explanations could 
be given. One might first ask in response why, during the whole League 
period, were the Greek claims on behalf of Mavrommatis the only man- 
date cases brought to the Court in exercise of the conceded right of States 
to bring to the Court the claims of their nationals? 


[In response to a comment by M. van Rees, Vice-Chairman of the Man- 
dates Commission, in 1929:] . . 

M. Rappard said there was little chance for merchants to get that help 
from their governments— , 
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: ‘Very strong arguments would be necessary to induce a Govern- 
ment to submit to the Permanent Court of International Justice a 
matter which would put it in conflict with a foreign Government.’’ 


M. Rappard’s comment in 1929 is supported by an opinion based on 
long experience : 


i ‘Experience has shown that the disadvantages of the existence of 
divergent views regarding the interpretation of a general international 
convention of a technical character are rarely regarded by those re- 
sponsible for the foreign policy of a State as a sufficient reason for 
accepting the political responsibility involved in instituting con- 
tentious proceedings against another State.’ C. Wilfred Jenks in 
45 Annuaire de l'Institut de droit international, 1954, Part 1, p. 378.) 


This attitude of governments may be the explanation of the scarcity 
of mandate cases in the Court but that scarcity cannot be prayed in aid 
of an interpretation of paragraph 2 of Article 7 of the Mandate for South 
West Africa in order to bar such a case when it is submitted to this Court 
as has now been done. It is also noteworthy that while the Council of 
the League of Nations never asked the Permanent Court of International 
Justice for an advisory opinion concerning a mandate—as it had an un- 
questioned right to do under Article 14 of the Covenant—the General 
Assembly of the United Nations has asked the International Court of 
Justice for three advisory opmions on the Mandate for South West Africa. 


‘SECTION VIN, THE DRAFTING OF THE U.N. TRUSTEESHIPS 


The Judgment of the Court supports its interpretation of paragraph 
2 of Article 7 of the Mandate for South West Africa by a reference to 
the trusteeship agreements concluded under the United Nations. The 
argument: was elaborated in the separate opmion of Judge Sir Perey 
Spender in the Northern Cameroons case. (1.C.J. Reports 1963, pp. 15, 65, 
84 ff.) The fact is that adjudication clauses, closely resembling that in 
paragraph 2 of Article 7 of the South West Africa Mandate, were inserted 
in all the trusteeship agreements except the strategic trusteeship of the 
Pacific Islands under the United States and the two trusteeships In which 
Australia ‘assumed responsibility, namely New Guinea and Nauru. 

The negotiation of trusteeship agreements was entirely different in the 
United Nations in 1946 and subsequently from the negotiation of the 
mandate agreements in 1919 and the ensuing years. As has been seen, im 
1919 agreement was first reached on which territories were to be placed 
under mandate. Thereafter the terms of the mandates were drafted in 
the Milner Commission in 1919 and then approved by the Council of 
Heads of Delegations at the Peace Conference. Although there was a later 
clamour from the League Assembly to learn the texts of the drafts, the 
texts of the mandates were agreed by the Principal Allied and Asso- 
ciated Powers and then confirmed by the Council of the League; the 
Powers did not submit themselves to cross-examination in the Assembly. 
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But the Union of South Africa had no right to continued administration 
of the territory of South West Africa until it accepted a mandate agree- 
ment... .7° . l 

In contrast, as this Court held in its Advisory Opinion of 1950, ‘‘the 
provisions of Chapter XII of the Charter do not impose on the Union of 
South Africa a legal obligation to place the Territory under the Trustee- 
ship System’’, (I.C.J. Reports 1950, pp. 128, 144.) Since all States 
holding mandates were thus free to place their mandated territories under 
trusteeship or not to do so, they had the whip hand in deciding what 
provisions should be inserted in the trusteeship agreements, even though 
it was true that there were extensive discussions of the drafts in Sub- 
Committee I of the Fourth Committee of the General Assembly, which, 
under Article 85 of the Charter, was to approve the agreements. 

Under Articles 82 and 83 of the Charter, the United States submitted 
a draft for a strategic trust of the Pacific islands formerly held under 
Japanese mandate and this draft was considerec. in the Seeurity Council, 
not in the General Assembly. The United States did not choose to include 
an adjudication clause in its strategic trusteeship where rights of inspec- 
tion may also be limited. But it sent its draft agreement to the other 
members of the Security Council and to New Zealand and the Philippines 
some months before the draft was submitted to the Security Council... . 
A similar practice was followed by other governments regarding other 
trusteeship agreements and the United States made numerous comments 
and suggestions on drafts transmitted to it before the formal discussions 
in the General Assembly... . 


Ld L * + + 


A draft trusteeship agreement for Nauru was established later by 
Australia, New Zealand and the United Kingdom. Its terms closely 
parallel those in the agreement for New Guinea. According to the Report 
of the Sub-Committee which considered and approved the draft agree- 
ment, no suggestion was made about adding an adjudication clause. 
(U.N. Doc. A/C.4/127, 21 Oct. 1947.) In the Fourth Committee itself, 
the representative for Australia, Mr. Forsyth, answered suggestions made 
for amendments or additions to the draft. He accepted none of them 
and the draft agreement was approved by the Committee (U.N. General 
Assembly, Official Records, Second Session, Fourth Comm., Trusteeship, 
Summary Records of Meetings, 16 September-6 November 1947, pp. 98- 
104). 

It is in this framework that one must read Professor Bailey’s statement 
of 29 November 1946 in the Sub-Committee about the non-inclusion in the 
New Guinea draft trusteeship agreement of an adjudication clause com- 
parable to that in Article XVI in the draft for Western Samoa: 


‘‘Mr. Bailey (Australia) stated that no article comparable to 
article XVI had been included in the draft agreement for New 


20 Here he said: ‘*Details of these steps are given in my separate opinion of 1962 
at pp. 387-401; some parts of them are described in the present opinion.’? 


190 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 61 


Guinea, because the obligation to submit a dispute to the International 
Court of Justice was considered to be covered by Australia’s under- 
taking, under Article 36 of the Statute of the International Court 
of Justice, to be bound by the compulsory jurisdiction of the Court. 
The clause had been included in the mandate, because at the time 
-of its promulgation the Permanent Court of International Justice had 
not been established and the optional clause had not been accepted.” 
(Op: cit., p. 86.) 


© It is futile to try to dismiss this contemporary official Australian ex- 
planation for the omission of an adjudication clause by attempting to show 
that since the Australian obligation under Article 36 of the Statute was 
limited in content and in time, the Sub-Committee would not have ac- 
cepted this reason for not including a special adjudication clause in the 
trusteeship agreement. The creation by ‘‘hindsight’’, and with a view 
to supporting a particular thesis unconnected with the New Guinea Trus- 
teeship, of a theory that the adjudication clause was omitted from the 
Australian trusteeship agreements because of the absence of clauses con- 
ferring certain rights for nationals of other States, rests, at most, on 
nothing more than a certain coincidental parallelism. The separate 
opinion of Judge Sir Percy Spender, in Northern Cameroons, lays empha- 
sis also on the fact that the United States delegate— 


tí 
. 


. . withdrew his proposal to insert certain Articles in the New 
Guinea draft, specifically he withdrew the proposal to insert an 
Article concerning ‘the procedure to be followed with respect to dis- 
putes over the interpretation and application of the provisions of the 
draft agreement’ ’’ (p. 94 of the separate opinion citing pp. 163-164 
of the records of the Sub-Committee). 


But the United States just as ‘‘specifically’’ withdrew proposals to insert 
‘‘articles concerning regional organizations, the submission of annual 
reports and the functions of the Trusteeship Council’’—in other words, 
all proposals which it was apparent Australia was not prepared to accept. 
I do not find a shred of evidence in the record to support the theory that 
the United States withdrew its proposal for an adjudication clause be- 
cause if had dawned on that delegation that the New Guinea Trusteeship 
did not include individual rights for nationals as the Western Samoa 
Trusteeship did. Nor do I find the slightest evidence to support the con- 
elusion in the separate opinion (at p. 95) that the adjudication clause was 
left out of the New Guinea Trusteeship because ‘‘the General Assembly did 
not regard it as serving any purpose’’. 


SECTION IX, THE INTEREST OF THE GENERAL ASSEMBLY AND THE ALLEGED 
CIRCUMVENTION OF ARTICLE 34 OF THE STATUTE 


Another challenge to the standing of the Applicants in these cases was 
based on the assertion that they were acting as agents of the General 
Assembly of the United Nations and not in their own individual interests. 
It is true that the Application of Ethiopia—at page 18—(and of Liberia, 
mutatis mutandis) stated that the proceedings were instituted ‘‘in order 
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to protect the legal interest of Ethiopia in the proper exercise of the Man- 
date, as well as that of other States similarly situated ...’’. The inter- 
ests of other States and of the General Assembly of the United Nations 
were stressed by counsel for Applicants thereafter. It was argued that 
this is an abuse of the process of the Court since it constitutes an attempt 
to circumvent paragraph 1 of Article 34 of the Statute which, by its 
provision that ‘‘only States may be parties in cases before the Court’’, 
prevents the United Nations or one of its organs from instituting con- 
tentious proceedings which can lead to a judgment having binding effect. 

Respondent asserts in the Counter-Memorial, Book IV, p. 448, that ‘‘the 
Applicants in the present case are in substance only nominal parties to 
the proceedings, the real parties being the independent African States...’’. 
But the Applicants are themselves two of the independent African States 
and the fact that an interest is shared by other States is no disqualification. 

In the matter of Appeals from Certain Judgments of the Hungaro-Czech- 
oslovak, Mixed Arbitral Tribunal, the Czechoslovak Government, the Ap- 
plicant, in requesting an extension of the time fixed by: the Permanent 
Court of International Justice for the presentation of its observations, 
advanced as one reason for the request its need to consult the Govern- 
ments of Romania and Yugoslavia, parties to the treaty involved in the 
ease (P.C.I.J., Series C, No. 68, p. 266). The Court instructed the Règis- 
trar to inform the Czechoslovak Government ‘‘qu’en tout état de cause les 
observations dont il s’agit ne sauraient étre envisagées par la Cour autre- 
ment que comme des observations présentées au nom du seul Gouverne- 
ment tchécoslovaque ...’’. If other Governments wished to present their 
own views in their own names, the Court said they should seek to inter- 
vene as provided in Article 68 of the Statute (loc. cit., p. 272). But 
the Court did not suggest that Czechoslovakia’s shared interest disqualified 
it from filing an application in the Court. Would they have so held, if ~ 
Czechoslovakia had wished to consult a larger number of States? Two 
States, Members of. the United Nations, filed applications in the instant 
case; four States, Members of the League of. Nations, instituted the pro- 
ceedings in the Wimbledon and Memel cases. In the Oder Commission 
ease, there were six Applicants. (P.C.I.J., Series A, No. 23 (1929).) 
When there are several parties in one interest they can be reckoned as 
one party only. (Cf. Article 31 (5) of the Statute.) The two Applica- 
tions in this case were joined; this could be done if there were twenty 
Applicants, or more. . l 

It will be recalled that in the Memel case, the Rapporteur of the Council 
of the League, regretting that a unanimous vote could not be secured for - 
requesting an advisory opinion, urged the four Principal Powers to bring 
an action against Lithuania in the Permanent Court on the basis of 
Article 17 of the Convention of 8 May 1924. The representative of Lithu- 
ania said the entire Council was a party to the dispute. (League of Na- 
tions, Official Journal, 13 February 1932, p. 540.) The. four Powers did 
bring the action and the Permanent Court dealt with the case without 
any suggestion that there was any impropriety in the application or that 
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it circumvented Article 34 of its Statute which is substantially similar 
in this respect.to Article 34 of the Statute of the International Court of 
Justice. The situation could be the same with respect to any of the 
numerous international organizations which now have the right to request 
_ the Court for an advisory opinion (see the list in the Court’s Yearbook 
1964-1965, pp. 84-85), where the constitution of the organization also 
permits members to apply to the Court for an interpretation of its pro- 
visions.?}. - i 

Where members are thus given a right to apply to the Court for an 


. interpretation of a constitutional or other basie treaty provision, the clause 


giving them the right to institute the action is the only title they need to 
obtain judgment; they do not need to point to some other legal provision 
specifically giving them a ‘‘legal interest’’. 

. Respondent also asserted that the present proceedings against Respond- 
ent are to be seen as part of a political campaign. ... That there has 
been and continues to be vigorous opposition to the practice of the policy of 
apartheid in the mandated territory of South West Africa, is clearly true. 
The opposition extends to the practice of apartheid in the Republic of 
South Africa itself but the Court is not concerned with matters outside of 
the mandated territory. The task before the Court—as I see it—is to 
decide a dispute about the interpretation or application of provisions of 
the Mandate, namely whether the policy and practice of apartheid in 
South West Africa violates the duty imposed on the Mandatory by Article 
2 to ‘‘promote to the utmost the material and mora] well-being and the 
social progress of the inhabitants of the territory’’. The Court has no 
jurisdiction to consider the legality under international law of practices of 
the Republic of. South Africa in its own territory. 

However, since Respondent has sought to eliminate the legitimate legal 
interest of Applicants in the present proceedings, on the ground that the 
proceedings are part of a campaign by African States against the Respond- 
ent... a word must be said on this subject. At times counsel for 
Respondent seemed to suggest that the ‘‘campaign’’ was one waged: just 
by other African States but he admitted that criticism began much earlier 
and that non-African States also had supported resolutions condemning 
_ the practice of apartheid. ... To put the matter In proper perspective, 
it is necessary to recall that the question of South African racial dis- 
crimination was first brought before the General Assembly in 1946 by 
India. The Indian representative referred to the efforts of Ghandi in 
South Africa in 1907 and 1913. He submitted a resolution by which the 
General Assembly would have resolved that ‘‘the Union Government’s 
discriminatory treatment of Asiaties in general and Indians in particular 


21 See F.A.0. constitution of 1945, as amended 1957, Art. 17; Peaslee, International 
Governmental Organizations, Constitutional Documents, Vol. I, pp. 664, 672; Statute 
of the International Atomic Energy Agency of 1956, Art. 17, ¢bid., Vol. II, pp. 926, 
938; U.N.E.S.C.0. constitution of 1945, Article 14 (providing also an alternate form 
for judicial settlement if the General Conference so determines), ibid., pp. 1802, 1809; 
W.H.O. constitution of 1948, as amended 1959, Art. 75, ibid., pp. 1881, 1891. [Judge 
Jessup 8 footnote, renumbered. ] 
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on the ground of their race constitutes a denial of human rights and funda- 
mental freedom and is contrary to the Charter’’. (Yearbook of the United 
Nations, 1946-1947, p. 145.) Long arguments took place year after. year 
concerning the competence of the General Assembly under Article 2 (7) 
of the Charter but the issue recurred in one Assembly after another. In 
1950, the resolution adopted by the General Assembly recited ‘‘that a 
policy of ‘racial segregation’ (Apartheid) is necessarily based on. doc- 
trines of racial discrimination’’. It was the Asian States which brought 
the broader apartheid issue to the General Assembly. (Jbid., 1950, p. 
407.) In 1956, for example, there were separate resolutions on Indians in 
South Africa and on the general problem of racial discrimination in that 
country. This latter resolution, actually adopted in January 1957, came 
at a time when there were only four African States in addition to South 
Africa, who were Members of the United Nations... . 

It is not inappropriate to recall that in the period after the end of 
World War I the Permanent Court of International Justice, as well as the 
Council of the League, were called upon repeatedly to deal with legal 
problems connected with Polish-German antagonisms which from time to 
time flared into very sharp differences of opinion (see Walters, A History 
of the League of Nations, 1952, Vol. I, pp. 406-408). In the General 
Assembly of the United Nations and in the Security Council immoderate 
and intemperate language has, unfortunately, often been used on a variety 
of issues. It would be invidious to quote specific instances, but since 1946 
publie attention has often focused on the violence with which Members 
of the United Nations have condemned policies and practices of other 
Members in areas outside as well as inside the continent of Africa. 

Both this Court and the Permanent Court of International Justice have 
had to resist efforts to divert it from its judicial duty by allegations of © 
the political motivations of those who have sought to set its processes in 
motion either by requests for advisory opinions or by applications in 
contentious proceedings. ... 


SECTION X. THE QUESTION OF THE LAPSE OF THE MANDATE 


Another argument has been advanced which, if well founded, would 
negative the existence of Applicants’ right to institute proceedings under 
Article 7 (2) of the Mandate. The first of Respondent’s final submis- 
sions as presented to the Court by aie dae s Agent on 5 November 1965 
reads as follows: 


“That the whole Mandate for South West Africa lapsed on the 
dissolution of the League of Nations and that Respondent is, in 
consequence thereof, no longer subject to any legal obligations there- 
under.’’ 


It has already been pointed out that there is nothing in the so-called 
‘‘new facts’’ presented by Respondent which would lead the Court to 
reconsider the view which it has consistently taken since 1950 that the 
Mandate did not lapse on the dissolution of the League. On this pomt 
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the Court was unanimous in 1950 and there were no opposing views ex- 
pressed in 1955 or 1956. Moreover it is still true, as the Court stated in 
its Advisory Opinion of 1950, quoted by the Court in its 1962 Judgment, 
that— 


“I£ the Mandate lapsed, as the Union Government contends, the 
` Jatter’s authority would equally have lapsed. To retain the rights 
derived from the Mandate and to deny the obligations thereunder 
could not be justified.” (I.C.J. Reports 1962, p. 333.) 


In the present phase of the case, Respondent sought to surmount this 
difficulty by alleging that it had a title to South West Africa based on 
conquest. On 27 May 1965, counsel for Respondent stated (C.R. 65/39, 
p. 37): “The Respondent says, Mr. President, that the legal nature of 
its rights is such as is recognized in international law as flowing from 
military conquest.’’ It is doubtful whether Respondent relied heavily 
on this argument which is in any case devoid of legal foundation. — 

It is a commonplace that international law does not recognize military 
conquest as a source of title. It will suffice to quote from Lauterpacht’s 
Oppenheim (8th ed., Vol. I, p. 567): 


‘‘Conquest is only a mode of acquisition if the conqueror, after hav- 
ing firmly established the conquest, formally annexes the territory. 
Such annexation makes the enemy State cease to exist, and thereby 
brings the war to an end. And as such ending of war is named sub- 
jugation, it is conquest followed by subjugation, and not conquest 
alone, which gives a title and is a mode of acquiring territory. It is, 
however, quite usual to speak of ‘title by conquest’, and everybody 
knows that subjugation after conquest is thereby meant. But it 
must be specially mentioned that, if a belligerent conquers a part 
of the enemy territory and afterwards makes the vanquished State 
cede the conquered territory in the treaty of peace, the mode of 
acquisition is not subjugation but cession.”’ 


It is of course known that Germany did not cede South West Africa 
to South Africa and that South Africa did not conquer the whole of 
the territory of Germany. 

I do not find it necessary to add much to what the Court and the sepa- 
rate opinions of Judges McNair and Read in 1950 and the Court in 1962 
have said about the fact that the Mandate survived the dissolution of the 
League of Nations, beyond what has already been noted above in con- 
nection with the Palestine question.””... 


The Absence of Reversionary Rights of the Principal 
Allied and Associated Powers 


During the oral proceedings (C.R. 65/31, p. 54) a question was put 
to Counsel for both Parties by one of the members of the Court, inquiring 
22 Here J udge Jessup quoted from, and discussed, a U.N. Secretariat memorandum on 


the question of the status of the League of Nations minorities system, E/CN.4/367 
(April 7, 1950), and ibid. Add. 1 (March 27, 1951). 
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whether it was their view that any residual right inhered in the Prin- 
cipal Allied and Associated Powers to deal with problems of the mandates 
after the dissolution of the League. Counsel for Respondent refused to 
‘‘express any view ” on the question (C. R. 65/39, p. 40), a refusal of 
which the Court is required by Article 49 of the Statute to take ‘‘formal 
note”. But the argument that the Principal Allied and Associated 
Powers had any such residual or reversionary rights is devoid of merit. 
It finds practically no support in the doctrine. (Cf. Duncan Hall, ‘‘The 
Trusteeship System’’, XXIV, British Year Book of International Law, 
1947, pp. 33, 50.) 

It needs no elaborate demonstration to show that Article 119 of the 
Treaty of Versailles did not involve a cession of territory to the Allies; 
the idea of a cession which would have meant even a momentary or tech- 
nical lodgment of sovereignty over the former German eolonies was 
wholly at variance with the agreed settlement of this colonial problem. 
According to Innes, C. J., in Rex v. Christian (1928), South African Law 
Reports, 1924, Appellate Division, at pages 108-109: 


“The expression ‘renounce in favour of’ is sometimes used in the 
Treaty as equivalent to ‘cede to’... . Not so with the overseas pos- 
sessions; or at any rate with such of them as fell withm the opera- 
tion of Article 22. They were not by Article 199 ceded to all or 
any of the principal powers, any more than the City of Danzig was 
ceded to them under Article 100.” 


The Allies acquired the right to allot the mandates and thereafter became 
functi oficio. The mandatories were mandatories on behalf of the League 
and not of the Powers. The South West Africa Mandate provides that 
changes should have the consent of the Council of the League, not just the 
consent of the Powers. In 1946, the Assembly undertook to exercise the 
powers of the Council; the Powers, as such, did not purport to exercise 
any rights of disposition or control save as they may have derived some 
new right of disposal under the Charter in connection with the trusteeship 
system. . 

To assume that the Principal Allied and Associated Powers had some 
residual or reversionary rights would entail a consideration of a number 
of other factors. As is well known, the position of the United States was 
a special one in which by separate treaty with Germany it claimed as 
against Germany all the rights of a party to the Treaty of Versailles and 
by separate bilateral treaties with other States assured its rights in certain 
mandated areas, but made no such treaty in regard to South West Africa 
although it did make a treaty with Japan concerning rights in the ‘C’ 
Mandate of Pacific Islands north of the Equator. Query whether in 
1945 it could be said to have identical rights—if any such there were— 
with France and Great Britain. (But see Whiteman, Digest of Inter- 
national Law, Vol. I, p. 602.) 

If Italy and Japan at any time had any such rights, they surrendered 
them in the Peace Treaties of 1947 and 1951. ... 
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It would be curious to find that a right to resume control or to complain 
of breaches now appertains only to France and Great Britain. I am not 
aware that any of the ‘‘Powers’’ asserted such a right during the San 
Francisco Conference or at any other time. The history of the Palestine 
Mandate and of Great Britain’s actions with respect to the termination 
of the Mandate lends no support to any theory of residual or reversionary 
powers. 

Even if one asserts the existence of reversionary or residual rights, this 
eould hardly affect the rights of Members of the League in general, under 
Article 7: of the Mandate, to complain of violations of clauses of the 
Mandate. If (quid non), the Principal Allied and Associated Powers 
or some of them who were Members of the League had an additional title 
to make complaint, that would not change the situation. 


SECTION XI. THE LEGAL RIGHT OR INTEREST OF APPLICANTS 
APPRAISED IN THE CONTEXT OF THE JURIDICAL NATURE 
OF THE REAL MERITS OF THE CASE 


Although the Judgment of the Court recognizes that some of the Ap- 
plicants’ submissions request ‘‘ pronouncements and declarations’’ and that 
the first and second submissions are included in that class, the Judgment 
says— 


. . . the question which has to be decided is whether ... any legal 
right or interest (which is a different thing from a political interest) 
was vested in the members of the League of Nations, including the 
present Applicants, individually, and each in its own separate right 
to eall for the carrying out of the mandates as regards their conduct 
clauses’’, 


But the question also is whether the same Applicants individually had a 
right to ask the Court to interpret the Mandate so that—for example— 
those States might then determine whether to proceed through political 
channels to induce the Mandatory to act in a certain way. ... Under 
Article 35 (1) of the Charter of the United Nations, Members have a 
comparable right if there is a ‘‘situation which might lead to international 
friction”. Assume a Member of the League (or of the United Nations) 
considered that the practice of apartheid in the mandated territory of 
South West Africa was in violation of the Mandate and that it might 
disturb ‘‘good understanding between nations’’—as indeed it has-——or that 
it might ‘‘lead to international friction’’—which indeed it has. Assume 
that such hypothetical member, before taking the matter to the Assembly 
(or General Assembly) wished to secure an authoritative pronouncement 
from the International Court as to whether its interpretation of the 
mandate was correct. Surely it would have a legal interest cognizable 
under paragraph 2 of Article 7 of the Mandate. Even a potential intention 
to act under Article 11 of the Covenant (or Article 35 of the Charter) 
would justify an application to the Court and there is no legal require- 
ment thet: ‘an applicant should declare the reason why it wished the in- 
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formation. It might, as the Permanent Court said in the Memel case, 
merely wish a ‘‘guide for the future’’. 
. The Judgment accepts or rejects certain conclusions by the test of their 
acceptability as being reasonable. By this test I find it impossible to find 
that because the ‘‘missionary’’ rights under Article 5 may constitute 
what the Judgment calls ‘‘special interests’’ rights, or may have what it 
calls in some contexts a ‘‘double aspect”, the Applicants’ legal right or 
interest to prosecute a claim to judgment in regard to missionaries, must 
be admitted but that they have no such right or interest in regard to the 
practice of apartheid. This seems to me an entirely artificial distinction, 
and, as I have shown, not supported by the history of the drafting. ... 
Looking at the history of the drafting of the Mandate with the intimate 
connection between the two paragraphs of Article 7, it again seems highly 
artificial to take a position as follows: the decision of the Court in 1962 
that paragraph 2 of Article 7 survives, in whatever form or way, is ac- 
eepted, but this surviving right of resort to the Court does not entitle 
Applicants to learn from the Court whether paragraph 1 of Article 7 
is still in force, although if it is not, the Mandatory might also terminate 
the second paragraph of Article 7 and deny to Applicants even what are— 
under the Judgment of the Court—the meagre rights to file their applica- 
tions and learn that the Court has jurisdiction. Jurisdiction to do what? 
Jurisdiction, according to the Judgment, to say that the Court cannot 
give effect to the claims because Applicants lack a legal right or interest. 
The intimation in the Judgment that the Applicants’ interest in, for 
example, the practice of apartheid in the mandated Territory of South 
West Africa, is only political and not legal, harks back to the Joint Dissent 
of 1962. At page 466 of that joint opinion, it was said that while a 
court generally must ‘‘exelude from consideration all questions relating 
to the merits” when it is dealing with an issue of jurisdiction: 


“Tt is nevertheless legitimate for a court, in considering the juris- 
dictional aspects of any case, to take into account a factor. which is. 
fundamental to the jurisdiction of any tribunal, namely whether the 
‘issues arising on the merits are such as to be capable of objective 
' legal determination.’ 


The opinion continued to say that the principal question on the merits 
would be whether the Mandatory is in breach of its obligations under Article 
2 of the Mandate. They concluded—provisionally, it is trae—that the 
problems presented are suitable for appreciation in a technical or political 
forum but that the task ‘‘hardly appears to be a judicial one’’. The 
thesis that the interpretation of Article 2 of the Mandate is more political 
than. legal is in effect another way of saying as today’s Judgment says, 
that the interest of Applicants in the interpretation or application of 
Article 2 is political rather than legal. The question, viewed in this light, 
is- a question of justiciability and thus requires an examination of the. 
criteria which the Court could use in discharging this task. At least the 
third submission of the Applicants should be rejected if it is not a 
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justiciable ‘issue to determine whether the practice - of apartheid in the 
mandated: territory of South West Africa promotes ‘‘the material and 
moral well-being and the social progress of the inhabitants of the Terri- 
tory’’. I proceed to deal with this problem. l 

- The problem involves (a) the identification of the persons yho may be 
described as the beneficiaries of the mandate; and. (8) the justiciability 
oF the claims and the standard to be applied. 


(a) The Identification of the.Persons Who May Be Described as the. 
Beneficiaries of the Mandate 


. There is no uniformity of terminology on this point in the TER of 
Article 22 and in the Mandate itself. In paragraph (1) of Article 22, 
there is reference to territories ‘‘inhabited by peoples not yet able to stand 
by themselves under the strenuous conditions of the modern world”. 
There is‘a further reference to ‘‘such peoples” in paragraph (1) and the 
same term is used in paragraph (2). Paragraph (3) mentions ‘‘the 
people”. Paragraph (5) mentions ‘‘peoples’’ and ‘‘natives’’, while (6) 
—which is the paragraph dealing specifically with ‘C’ mandates —mentions 
‘‘the Indigenous population”’. 

In the Mandate for South West Africa, the second een of Article 
2 refers to ‘‘the inhabitants’’, while the third paragraph of Article 3 
mentions ‘‘natives’’, as does Article 4. | . 

‘Importance attaches to the problem because the population of the terri- 
tory, when it was placed under mandate in 1919, comprised some 194,000 
non-White. Africans, some 6,000 ‘‘Basters’’, who were persons of 
mixed blood, an additional 3,500 classified as ‘‘Coloureds’’, and about 
20,000 White persons or ‘‘Europeans’’ of whom the majority were Ger- 
mans but ‘‘a considerable portion’’ were South Africans. If the ‘‘sacred 
trust” obligated: the Mandatory to ‘‘promote to the utmost the material 
and moral well-being and the social progress” of ali the inhabitants of 
the territory, that is, of the European Whites as well as of the non- 
Whites, then the Mandatory might justify certain: policies which were 
especially directed to the welfare of the White segment of the population. 
But if it was the non-White segment of the population whose well-being 
and progress were to be promoted, then other criteria would be.applicable. 
Since the 'varied terminology referred to above does not provide a ready 
answer, one must.consider other aids to. interpretation. 

. The sound conclusion would seem to be that in the ‘O’ mandates, the 
protective provisions were intended to apply to the indigenous peoples 
and not to the White settlers. It is inconceivable that the representatives 
of the Allies who in 1919 drafted the Peace Treaty with Germany (of 
which the Covenant was a part) and the Mandates were concerned about 
the development of the welfare and progress of German settlers in South 
West Africa or even about the White farmers from South Africa. It is. 
paragraph 6 of Article 22 which applies to the ‘C’ mandates and this 
paragraph explicitly mentions ‘the indigenous population”. 

-In Reg’ v, Christian, cited above, Judge de Villiers spoke of the Manda- 
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tory’s ‘‘duties to the inhabitants of the territory, more especially towards 
the indigenous populations”. 

Opinion in the Permanent Mandates Commission was not unanimous. At 
the Sixth Session in 1925 after Mr. Smit, Representative of South Africa, 
had told the Commission that the time would come when South West 
Africa would become independent, M. Rappard said: 


‘|, . it was not for the white minority in a mandated territory to 


declare when this moment had arrived. The mandate system was de- 
signed to secure the welfare of the natives and this was the object 
which the authors of the system had kept in view’’. (P. 60 of the 
Minutes.) 


+ « 


[Citing various examples of discussion in the Mandates Commission, 
Judge Jessup stated :] 


These various illustrative samples are by no means conclusive but show 
how the question of interpreting Article 22 and the mandates concerned 
the Permanent Mandates Commission. Here is another case where a 
purely textual interpretation according to a rule of ‘‘clear meaning’ 
would, in fact, be meaningless. Al of the circumstances surrounding the 
evolution of the mandates system and the preparation of the most un- 
usual text of Article 22, indicate thet it was the intention to provide for 
the peoples who were thought to be ‘‘not yet able to stand by themselves?’ 
because they had not absorbed Western customs, manners and ways of 
life and government. (Cf. the statement of Mr. Te Water, representative 
of South Africa, at the Twenty-second Session of the Permanent Mandates 
Commission, p. 25 of the Minutes.) The European (German) and South 
African settlers and farmers do not fit that category. I have not seen any 
evidence that the drafters at Paris or in the Mandates Commission in 
London were aware of the existence in South West Africa of the relatively 
small numbers of Coloureds or Basters. It may be that if the repre- 
sentatives of South Africa at the Peace Conference had been asked whether 
the Coloureds and Basters were more comparable to the ‘‘Natives’’ or 
indigenous Africans, than to the Europeans in the Territory, they would 
have advised that they were more comparable to the former. On such a 
basis I think these two small groups would have been considered to be 
covered by the protective provisions. 

Of course the Mandatory should not ignore the welfare of the White 
inhabitants but this'is due to the general responsibilities of a governing 
authority and not the precise duties laid upon a mandatory. - 


` (b). The Justiciability of the Claims and the Standard to Be Applied 


The Court’s Judgment seems to proceed on the assumption that the 
claims of Applicants are perfectly clear and need no analysis. But the 
record shows continual disagreement on the nature of those claims and the 
fina] determination of their content and meaning were specifically reserved 
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for subsequent decision by the Court. In view of the nature of the Court’ S 
Judgment, that decision has not been made. 

It would seem to be a truism that in an international court which is not 
bound by any technical rules of procedure or evidence, the meaning of 
submissions should be sought in the intention of the party submitting 
them. The meaning must be ascertained from the entire record, in- 
eluding statements made before and after the formulation of the sub- 
missions. ‘‘The Judgment of the Court should attach to the submissions 
of the Parties a purpose, though not necessarily an effect, which the 
Parties attached to them.’’ (Separate opinion of Judge Sir Hersch 
Lauterpacht in Norwegian Loans, 1.C.J. Reports 1957, p. 35.) 

The difficulty of finding the meaning of Applicants’ submissions arose 
mainly out of their use of the expression ‘‘norm and/or standards’’ to 
indicate the criterion to be used to determine whether the practice of 
apartheid was compatible with the obligations of the Mandate. The prob- 
lem is a focal one and can best be clarified by reference to the oral pro- 
ceedings. ' 

The first witness was called for Respondent on 21 June 1965 (C.R. 
65/49). From this date on, almost to the end of the oral pleadings, 
Counsel for Applicants objected that Applicants’ contentions were being 
erroneously stated and therefore formed an improper basis for the testi- 
mony of the witnesses. . 


Applicants kept stressing the point that their argument had two alterna- 
tive aspects; one aspect was based on the argument of the existence of a 
norm as a rule of law and the other aspect was reliance on a standard 
of interpretation to which the governing effect of a legal rule was not 
attributed. 

The misunderstanding between Counsel persisted and Counsel for Ap- 
plicants raised objections time and again. The issue was at times stated 
to be—as Respondent contended—what was ‘‘the case’’ made out by Ap- 
plicants upon which they rested? As the President stated, ‘‘it will be a 
matter for the Court to determine what was the case which you made out. 
.. °. (20 October 1965, C.R. 65/85, p. 57.) If the Court, instead of 
rejecting the Applicants’ claim, had considered the instant case on the 
full merits, it would have had to make a finding as to the nature of the 
Applicants’ submissions or ‘‘case’’. It would scarcely seem credible that 
the Court, in a full review of the matter, could have failed to accept the 
alternative character of Applicants’ arguments based, on the one hand, 
on an international legal norm, and on the other hand, on an international 
standard as an aid to interpretation. The Court would have had to 
extricate the basic contention from the semantic swamp in which the 
argument frequently bogged down. 

The importance of the issue lies in the fact that at times the argument 
of Applicants seemed to suggest that the so-called norm of non-discrimina- 
tion had become a rule of international law through reiterated statements 
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in resolutions of the General Assembly, of the International Labour 
Organisation, and of other international bodies. Such a contention would 
be open to a double attack: first, that since these international bodies 
lack a true legislative character, their resolutions alone cannot create 
law; and second, that if Applicants’ case rested upon the thesis that 
apartheid should be declared illegal because it conflicted with a general 
rule of international law, it might be questioned whether such a claim 
would fairly fall within the ambit of paragraph 2 of Article 7 which 
refers to disputes about the interpretation or application of the provisions 
of the Mandate. If the Court were to hold that the practice of apartheid 
is a violation of a general rule (norm) of international law, it might 
seem to be passing on the legality of acts performed within the Republic 
of South Africa itself, a matter, which, as already noted, would be outside 
the Court’s jurisdiction, On the other hand, if the Court had considered 
the question of the existence of an international standard or criterion 
as an aid to interpretation of the Mandate, it would have been pursuing 
a course to which no objection could be raised. In my opinion, such a 
standard exists and could have been and should have been utilized by the 
Court in performing what would then be seen as the purely judicial 
function of measuring by an objective standard whether the practice 
of apartheid in the mandated territory of South West Africa was a viola- 
tion of the Mandatory’s obligation to ‘‘promote to the utmost the material 
and moral well-being and the social progress of the inhabitants of the 
territory’’. 

The freedom granted to the Mandatory by Article 2 (1) to exercise 
the option to treat the mandated territory for certain administrative 
purposes ‘‘as an integral portion of the Union of South Africa’’, is cir- 
cumseribed by the obligation to strive ‘‘to the utmost’’ to achieve the 
ultimate objective which is clearly indicated by the Covenant of the League 
of Nations. Nor does the specification in paragraph 2 of Article 2 of the 
Mandate that ‘‘the Mandatory shall promote to the utmost the material 
and moral well-being and the social progress of the inhabitanis’’ in itself 
indicate the ultimate goal; this prescription, too, is a means to the end 
and this is a required means since paragraph 6 of Article 22 of the Cove- 
nant expressly subjects the exercise of the optional freedom to the safe- 
guards of the mandates system. 

It was necessarily left to the Mandatory, in the first instance, to choose 
means appropriate to achieving the desired end. But its choice was sub- 
ject to review, in the first instanee by the Permanent Mandates Commis- 
sion, next by the Council of the League and then by the Assembly of the 
League in reviewing the report of the Council. There could also be, as 
there is now, a resort to this Court. All this is true because a mandatory 
was accountable. 

If the intention had been to leave all decisions, all choice of objectives 
and methods to the unreviewed and unreviewable discretion of the Manda- 
tory, why the elaborate provisions imposing accountability and. establish- 
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ing an expert body to exemine, to cross-examine, to report and to make > 
recommendations? Why was Article 7 (2) ineluded in the Mandate? 
‘here is no need and there is no intention here to impugn South 
Afr‘ca’s motives; they have not been put in issue. It may be assumed 
for purposes of this particular part of the analysis that the motives are 
immaterial. The difficulties of reaching the objectives of the sacred trust 
were and are enormous; they must not be underestimated; the routes 
which might be. followed toward the goal are multiple. Various manda- 
tories utilized various methods. But the choices of policies followed by a 
mandatory are subject to review and it does not follow that each member of 
the Court has to decide subjectively whether he believes the mandatory 
has chosen wisely or correctly. The law abounds in examples of standards 
or criteria which are applied by courts as tests of human conduct. As 
in most aspects of the judicial process, the application cannot be purely 
mechanical as machines may measure infinitesimal variations in the thick- 
ness of a sheet of metal. Judge Kaeckenbeek, as President of the Arbitral 
Trikunal of Upper Silesis under the Geneva Convention from 1922 to 
1937, wrestled suceessfully with many problems such as the way to test 
unlawful: discrimination through the use of discretionary powers. He 
recalled, for example, that: 


cé 


. the pressure of publie opinion, largely manufactured by the 
State, may be quite as tyrannous as systematic discrimination by the 
authorities, It may be very hard to draw the line between the two, 
although international protection [under the Geneva Convention] 

- covers the latter and not the former.” (The International Experi- 
ment on Upper Silesia, 1942, p. 261.) 


The Permanent Court had occasion to say in regard to a right of 
minorities: ‘‘There must be equality in fact as well as ostensible legal 
equélity in the sense of the absence of discrimination in the words of the 
law.’’ (Series B, No. 6 (1923), p. 24.) (Cf Series A/B, No. 44 (1982), 
p. 23.) I cite these instances to show types of legal a an interna- 
tional tribunal may solve *°. 

Municipal courts have had even wider experience. Objective standards 
in tne doctrine of provocation as a defense to a charge of murder were 
developed by the English courts from 1837 on, but the ‘‘reasonable man?’ 
test developed in English communities had to be adjusted when, for ex- 
ample, cases had to be decided in the Indo-Pakistan sub-continent with its 
‘intricate class structure” and ‘‘extraordinary diversification of racial, 
religious, cultural and economic interests . . .’’ (Brown, ‘‘The ‘Ordinary 
Man’ in ' Provocation: Anglo-Saxon Attitudes and ‘Unreasonable Non- 
Englishmen’ ’’, 13 International and Comparative Law Quarterly, 1964, 
p. 203). One can trace in many legal fields the judicial applications of 
tests for the interpretation of constitutions or laws—tests such as due 


. 28 International tribunals have long been accustomed, in judging claims cases, to 
apply an international standard as the test of a State’s liability for injuries te aliens. 
Counsel for both Parties treated this point in a most unsatisfactory way but it is not 


necessary to elaborate here. [Judge Jessup’s footnote, renumbered. ] 
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` process of law, unreasonable restraint of trade, unfair competition, equal 
protection of the laws, unreasonable searches and seizures, good moral 
character, ete. 


In the law of the United States on trusts, the dominant tests of the 
conduct of a trustee are the tests of ‘‘the reasonable man”’ or ‘‘the prudent 
man’’, It is not necessary to show an improper motive although that 


also may be taken into account... . 


Judicial experience with the protection of human rights, rights of the 
person, are also relevant to the problem of adjudicating upon a manda- 
tory’s compliance with the obligations of the ‘‘sacred trust” 


[In the Lawless case before the European Court of Human Rights 
(1961)] The Court obviously had to appraise and pass judgment on the 
reasonableness of the government’s action. __ 

Examples such as the foregoing and others which could be adduced, 
are relevant to a reconsideration of the doubt expressed in the 1962 
Joint Dissenting Opinion whether the issues arising under Article 2 (2) 

e ‘‘eapable of objective legal determination’’. The problem presented 
to the International Court in this case is one of very great consequence 
indeed but the judicial task facing the Court, while differing in magnitude, 
does not differ in kind from tasks in other courts such as those to which 
attention has been called. If the Council of the League had asked the 
“Permanent Court of International Justice for an advisory opinion on a 
question which involved an interpretation of Article 2 (2) of the Mandate, 
it does not seem to me credible that the Court would have replied that the 
task was beyond its capabilities. The like task which, in my view, con- 
fronted this Court, is not beyond its capabilities. It might be an easy 
way out to say that the Mandatory had an unreviewable discretion but 
sirce I believe that that would not be a legally justifiable conclusion I 
eould not coneur in such a judgment. | 

I would pose a hypothetical situation. Assume that the League of 
Nations had not been wound up but continued to exist. Assume that the 
Permanent Mandates Commission continued to function with the same type 
of expert personnel. Assume that either by receipt of a request from the 
Council for an advisory opinion or by an: application filed by a member 
of the League, the International Court was faced by the question whether 
the practice of apartheid in South West Africa in 1960 promoted the 
progress and welfare, etc., of all the inhabitants. Suppose the Court 
acting under Article 50 of the Statute asked the Permanent Mandates 
Commission to.enquire and give an expert opinion on that question. I 
suggest that the Commission would have replied that although in 1925 
they might not have considered the apartheid policy incompatible with the 
obligations of the Mandatory under the conditions and circumstances of 
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that era, they now believed it was incompatible under the conditions 
of 1960. I believe the Court would have decided that this opinion was 
well-founded. 

The law can never be oblivious to the changes in life, circumstance and 
community standards in which it functions. Treaties—especially multi- 
partite treaties of a constitutional or legislative character—cannot have 
an absclutely immutable character. As was said in the separate opinion 
of Judge Sir Perey Spender in Certain Expenses of the United Nations 
(Article 17, paragraph 2, of the Charter) (1.C.J. Reports 1962, p. 151 at 
186): 


‘‘A general rule is that words used in a treaty should be read as 
having the meaning they bore therein when it came mto existence. 
But this meaning must be consistent with the purposes sought to be 
achieved ... in the case of the Charter . . . the general rule above 
stated does not mean that the words in the Charter can only compre- 
hend such situations and contingencies and manifestations of subject- 
matter as were within the minds of the framers of the Charter ... No 
comparable human instrument in 1945 or today could provide against 
all the contingencies that the future should hold.’’ 


Respondent recognized the obligation to adjust to change, although its 
argument, turned on an unacceptable attempt to distinguish between the 
interpretation and the application of a treaty. As stated in the Re- 
joinder (Vol. I, p. 150): 


‘But the nature of the obligation thus interpreted is such that Re- 
spondent must necessarily have regard to changed or changing cir- 
cumstances in carrying out the said obligation. In other words, in 
the application of the terms of the Mandate to the circumstances of 
1960, a different practical effect may be reached than would have 
resulted from a similar application in 1920... . the Mandate, when- 
ever interpreted, involves a duty on the Mandatory’s part to give 
consideration to all relevant circumstances when determining policy, 
as a necessary component of its obligation to pursue tne preseribed 
objectives in good faith. Amongst the circumstances to be thus con- 
sidered, are the general philosophical views prevalent in the world, 
and their impact on the inhabitants of the Territory.’’ 


The ‘‘general philosophical views prevalent in the world’’ certainly in- 
elude the content of Articles 1, 55 and 73 of the Charter of the United 
Nations and the world-wide condemnation of apartheid. 

In oral argument also, Counsel for Respondent fully recognized the 
necessity for taking account in the administration of the Mandate of 
changes in the world.... 

The ‘‘sacred trust of civilization’’ referred to in Article 22 of the 
Covenant has as its purpose the development of certain specified peoples 
to ‘‘stand by themselves under the strenuous conditions of the modern 
world’. The ‘‘modern world’’ under whose ‘‘strenuous conditions’’ the 
peoples of the Mandate were ‘‘not yet [in 1920] able to stand by them- 
selves’’, is a multi-racial world. It is a world in which States of varied 
ethnic composition and of different stages of economic and political de- 
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velopment are now associated in the -United Nations on the basis of 
‘sovereign equality’’. (Article 2 (1) of the Charter.) Obviously ‘‘the 
modern world’’ is not a static concept and could not have been so con- 
sidered by the framers of the Covenant of the League. Even if their 
vision of a warless world did not materialize, that is no reason why cove- 
nanted goals which are still attainable should be ignored. As the Nurem- 
berg Tribunal in its judgment of 1 October 1946 said of another part of 
international law in interpreting another great multipartite convention: 
“This law is not static, but by continual adaptation follows the needs of 
a changing world.’’ (Text in 41 American Journal of International Law, 
1947, p. 172.) Since 1945 at least, it has been the duty of a mandatory 
to prepare the peoples of the mandates to stand by themselves in this 
actual world of contemporary reality. As the diversity of States has 
increased, so has broadened the duty to train people to stand by themselves 
in such diversity. The objective is not fanciful nor illusory; States 
formerly under mandate are now members of the United Nations and are 
the sovereign equals of the States which formerly administered them as 
mandates. | . 

The virtually universally accepted description of other legal character- 
isties of this actual modern world is written in the Charter of the United 
Nations. It is a world in which ‘‘friendly relations among nations’ are 
to be ‘‘based on respect for the principle of equal rights and self-de- 
termination of peoples”, and in which there is to be international co- 
operation both in solving international problems ‘‘of an economic, social, 
cultural, or humanitarian character’’, and ‘‘in promoting and encourag- 
ing respect for human rights and fundamental freedoms for all without 
distinction as to race, sex, language or religion’’. (Cf. Articles 1, 55, 
56, 73 and 76.) 

Since, as I have explained, I believe the judicial task of the Court in 
interpreting Article 2 of the Mandate, is to be performed by applying 
appropriate objective standards—as, in other contexts, courts both interna- 
tional and national have done—it is not necessary for me to erter here into 
the meaning of a legal ‘‘norm’’ either as the term appears to have been 
used in the pleadings in this case, or with one or more of the connotations 
to be found in jurisprudential literature.* This section of the opinion 
has shown that the standard to be applied by the Court must be one which 
takes account of the views and attitudes of the contemporary international 
community. This is not the same problem as proving the establishment 
of a rule of customary international law, and I have already explained 
that I do not accept Applicants’ alternative plea which would test the 
apartheid policy against an assumed rule of international law (‘‘norm’’). 
It is therefore not necessary to discuss here whether unanimity is essen- 
tial to the existence of communis opinio juris. It has also been plainly 
stated herein that my conclusion does not rest upon the thesis that resolu- 
tions of the General Assembly have a general legislative character and 


24 See in general, Dillard, ‘‘Some Aspects of Law and Diplomaey’’, 91 Recueil 
des cours, 1957, p. 449. [Judge Jessup’s footnote, renumbered. ]} 
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by themselves create new rules of law. But the accumulation of expres- 
sions of condemnation of apartheid as reproduced in the pleadings of Ap- 
plicants in this case, especially as recorded in the resolutions of the General 
Assembly of the United Nations, are proof of the pertinent contemporary 
international community standard. Counsel for Respondent, in another 
connection, agreed that ‘‘the effect of obtaining the agreement of an or- 
ganization like the United Nations would, for all practical purposes, be 
the same as obtaining the consent of all the members individually, and 
that would probably be of decisive practical value’’, for the United 
Nations ‘‘represents most of the civilized States of the world”. (C.R. 
65/15, p, 28.) It is equally true that obtaining the disagreement, the 
condemnation of the United Nations, is of decisive practical—and juridical 
—value in determining the applicable standard. This Court is bound 
to take account of such a consensus as providing the standard to be 
used in the interpretation of Article 2 of the Mandate. Today’s Judgment 
does not ignore humanitarian considerations, or the ‘‘moral ideal’’. of 
the sacred trust, but seeks to find where and how they have been ‘‘given 
juridical expression” and ‘‘clothed in legal form’’. With due respect, 
I explore these same areas, but find the ‘‘juridical expression’’ and ‘‘legal 
form” lead to legal conclusions different from those reached by the Court. 

Accordingly, it must be concluded that the task of passing upon the 
Applicants’ third submission which asserts that the practice of apartheid 
is in violation of the Mandatory’s obligations as stated in Article 2 of 
the Mandate and Article 22 of the Covenant of the League of Nations, is a 
justiciable issue, not just a political question. Therefore, the legal inter- 
est of Applicants in the proper administration of the Mandate, as set forth 
in other parts of this Opinion, was properly invoked by the Applications 
filed on 4 November 1960, and the Court should, in my opinion, have given 
judgment on the real merits of the case. 


[In his dissenting opinion, Jupaz PADLA Nervo said in part:] — 


I voted against the decision of the Court because I am convinced that 
it has been established beyond any doubt, that the Applicants have a sub- 
stantive right and a legal interest in the subject-matter of their claim: the 
performance by the Mandatory of the sacred trust of civilization, by com- 
plying with the obligations stated in Article 22 of the Covenant of the 
League of Nations; and in the Mandate for German South West Africa. 

Furthermore, the Applicants, by virtue of Article 7 of the Mandate 
(an instrument which is “ʻa treaty or convention in force”, within the 
meaning of Article 87 of the Statute), have a right to submit their dis- 
pute with the Respondent, to this International Court of Justice. 


It cannot be ignored that the status of the mandated territory of South 
West Africa is the most explosive international issue of the post-war world ; 
and the question whether the official policy of ‘‘apartheid’’ as practised 
in the Territory, is or is not compatible with the principles and legal 
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provisions stated in the Covenant, in the Mandate and in the Charter of 
the United Nations, begs an answer by the Court which, at the present 
stage, is dealing with the merits of the case. 


I believe that the Applicants’ legal interest in the performance by the 
Mandatory of its obligations under the Mandate derives not only from the 
spirit, but from the very terms of the Covenant and the Mandate, and is 
clearly expressed in Article 7 (2). 


For the interpretation of the Mandate according to its spirit and its 
letter, the dissolution or liquidation of the League is not of permanent 
importance, since the Mandate did survive and is in existence. But for 
a just interpretation of its terms and spirit, it is important to keep in 
mind that such interpretation is being made today; that this Court is 
sitting in 1966 and not in 1920, and that the international eemmunity of 
today, the United Nations, has the right and the duty to see that the sacred 
trust is performed. For that reason and to that effect, many resolutions 
were adopted in the General Assembly, and are relevant and of the 
greatest importance in the consideration of the South West Africa cases. 


The principle ‘‘no interest no action’’, does not necessarily mean ‘‘ma- 
terial’’ interest, and the argument that the Applicants cannot invoke the 
jurisdiction of the Court in a dispute with the Respondent, because the 
said conflict or disagreement does not affect any material interest of the 
Applicant States or their nationals, has no decisive weight. 

When the Covenant and the Mandate were approved, the right of an 
action before the Permanent Court was given to all Members of the League, 
beeause they were understood to have an interest in the observance by the 
Mandatory of its obligations toward the inhabitants of the territory and 
toward the Members of the League. 

That interest was certainly far greater and superior to any material 
interests of their own, and was the legal basis of their right of action. 


* 


Racial discrimination as a matter of official government policy is a viola- 
tion of a norm or rule or standard of the international community. 


* 


It appears conclusive to me that in 1950 and 1962 the question of the 
legal interest of any Member of the League of Nations in the conduct of 
the Mandate was determined by the Court in holding that they had the 
right to invoke the compromissory clause against the Mandatory. 


JUDGE Forster’s dissenting opinion showed that the terms of the Man- 
date, and the 1962 decision, required the Court to recognize a legal interest 
of the Applicants. He admitted that the requirement of a ‘‘ personal inter- 
est?” was no doubt the general rule, but it has exceptions. He said that 
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‘‘In international law there exists a form of legal interest which may, in 
certain circumstances, be quite separate from the strictly individual interest 
of the applicant State,’’ and pointed to the Minorities Treaties, the Genocide 
Convention, and similar situations, as well as the Mandate regime. He pointed 
out that the idea of requiring an ‘‘individual interest’’ of Applicants was par- 
ticularly inappropriate in matters relating to the Mandate regime, whose 
provisions were for the benefit of African peoples who could not them- 
selves resort to the Court because they were not yet states. 


[In his dissenting opinion, JUDGE ad hoc MBanero said in part:] 


I hold the view that when the Court has found that the dispute in 
the present cases is within the ambit of the compromissory clause, Article 
7 (2) of the Mandate, as it did in its 1962 Judgment on the preliminary 
objections, the Applicants do not have to show again in order to succeed 
that they have individual legal interests in the subject-matter of the dis- 
pute unless their claims are founded on damage or prejudice to such 
interests; and secondly, that a general interest in the proper carrying 
out of the terms of a multilateral treaty like the Mandate is sufficient 
legal interest on which an applicant can found its claim. 

[He referred to some of the restrictions upon natives in South West 
Africa, stating that ‘‘The gravamen of the Applicants’ complaint... 
is the practice of apartheid which they say is, by its nature, oppressive, 
arbitrary and inhuman, and, therefore, incompatible with the Respondent’s 
obligations under Article 2, paragraph 2, of the Mandate”. He con- 
tinued : | 

.. I hold the view that the Applicants have established sufficient 
legal interest in the subject-matter of the claim to entitle them, on the 
evidence before the Court, to sueceed in some, if not all, of the claims; 
in particular, I hold that the following claims have on the evidence and 
the law been established and that the Court should have pronounced 
favourably on them: 


(a) that South West Africa is a territory under the Mandate as- 
sumed by the Respondent on 17 December 1920; 

(b) that the Respondent continues to have the international obligations 
stated in Article 22 of the Covenant of the League of Nations and in 
the Mandate for South West Africa; 

(c) that the policy of apartheid is. inherently incompatible with the 
mandate obligations of the Respondent and that the Respondent by 
practising apartheid has violated its obligations as stated in Article 
2, peragraph 2, of the Mandate; 

(d) that the Respondent is legally bound not to modify or to attempt 
to modify or to terminate the Mandate without the consent of the United 
Nations ; 

(e) ‘that the Respondent is accountable to the United Nations for the 
proper discharge of its obligations under the Mandate and that the 
United Nations has a corresponding right of supervision ; 


} 
} 


{ 
1 
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(f) that the Respondent has a legal obligation to report to the United 
Nations. : 


* a s + 


I consider the idea of the sacred trust of civilization given juridical 
expression in the mandates system and, in particular, in the ‘‘conduct’’ 
clauses, more important and more deserving of judicial protection than 
the ‘‘special interests’’ of members of the League. Speaking juridically. 
such concepts as ‘‘rights’’, ‘‘duties’’ and ‘‘obligations’’ have no meaning 
or effect unless they are legally cognizable, and enforceable in a court 
of law. 

[Referring to the majority opmion treatment of the 1962 decision, he 
said :| 


. .. What the Applicants are asking the Court to do is to declare that on 
a proper interpretation of certain provisions of the Mandate the Respond- 
ent by its laws, policies and measures has committed breaches of those 
provisions. I find myself unable to accept the view that with respect to 
the same dispute the Applicants will have the capacity to bring the dispute 
before the Court but cannot recover unless they can show that their sub- 
stantive rights or legal interests were directly involved or prejudiced, even 
though they have not alleged any damage and have not asked for reparation. 


+ + e * + 


The Judgment says that the right to invoke the compromissory clause 
of Article 7 (2) was given to members of the League specifically to protect 
such individual rights as they might possess under Article 5 of the Man- 
date. It is said that it is only in respect of these provisions of that Article 
that a member of the League could say that its legal interests were or 
could be affected. In support of this interpretation, reference is made 
to the context in the travaux préparatoires in which clause 7 (2) came 
to be introduced. The contention is that Article 7 (2) was introduced 
into the Mandate at the same time as the provision for ‘‘special interests’’ 
was discussed and agreed to, and that there was nothing to suggest that 
Article 7 (2) was meant to apply to the ‘‘conduct’’ clauses. A point of 
significance however is that nowhere was it stated that Article 7 (2) 
should be so limited in its application. The reference to the travaux 
préparatoires is, however, in my view not justified in the present instance. 
It can be justified only as an aid to the plain words of the text or if there 
is any ambiguity in the words of Article 7 (2). In the absence of any 
such ambiguity it would be wrong for the Court to read into the words 
of the text an idea or an intention which would be contrary to the plain 
terms of the Article. ... 


kd ° s =æ 


The Mandate was an attempt by the members of the League of Nations 
to introduce a new concept in international law. .. . All the members 
of the League had an interest in the proper working of this new experi- 
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"ment. The political or humanitarian interest of members of the League 
proclaimed in paragraph 1 of Article 22 of the Covenant was, as the 
Court has stressed in its Judgment, given legal character by the other 
provisions of that Article and, with respect to South West Africa, the 
mandate instrument under consideration. By agreeing or subscribing to 
these provisions every member of the League manifested an interest in the. 
proper working of the scheme and in the fulfilment of its ultimate purpose, 
and that notwithstanding that its individual interest may not be in- 
volved. Each member has. therefore an interest in seeing that the pro- 
visions of the Mandate are properly observed and carried out by the 
Mandatory. 


The right of a State to bring an action for the protection of a common 
interest has been recognized in international law... . 

The right to invoke the compromissory clause against a party implies 
or includes the right to recover on the claim if the evidence justifies it. 
The Applicant in such a case does not have to establish damage or preju- 
dice to its material interests in order to succeed, unless it was claiming 
damages. All it needs to prove is that it belongs to the class of States to 
whom the right to bring the action is given in the compromissory clause. 


Cass NOTES 


Treaties—gquarantee of access to United States courts does not en- 
` title foreign national to maintain an action in a case having no sub- 
stantial contacts with the Umted States 


A Greek seaman injured on a Liberian vessel off the New Jersey coast 
brought an action for damages in the United States District Court for the 
Southern District of New York, including as defendants Panamanian and 
English corporations which owned and operated the vessel. The plain- 
tiff had signed an employment agreement in Greece which provided that 
his rights were governed by Greek law and could be enforced only in 
Greek courts. The court granted a motion by the alien defendants to 
dismiss plaintiff’s claim on the ground that, since the case had no sub- 
stantial contacts with the United States, plaintiff had no enforceable 
rights under the Jones Act or general maritime law. 

The court rejected plaintiff’s theory that the Treaty of Friendship, 
Commerce and Navigation of August 3, 1951, between the United States 
and Greece gave him such rights: 


It remains to consider plaintiff’s allegation that ‘‘jurisdiction”’ 
rests on 28 U.S.C. §1850 and upon the treaty between the United 
States and Greece. 

23 U.S.C. §1850 provides: 


“The district courts shall have original jurisdiction of any civil 
action by an alien for a tort only, committed in violation of the law 
of nations or a treaty of the United States.’’ 
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This statute has no application EN Nabawi in providing a 
seaman with a safe place in which to work, and unseaworthiness of a 
vessel in that respect, are not violations of the law of nations. Lopes 
v. Reederei Richard Schroder, 225 F. Supp. 292 (B.D. Pa. 1963). 

This action based upon the Jones Act is not an action for a tort 
committed in violation of the law of nations within thə meaning of 
this statute. Nor is it an action for a tort committed. in violation 
of a treaty of the United States. 

The treaty upon which plaintiff relies provides: 


‘‘Nationals and companies of either Party shall be accorded na- 
tional treatment and most-favored-nation treatment with respect to 
access to the courts of justice and to administrative tribunals and 
agencies within the territories of the othar Party, in all degrees of 
jurisdiction, both in pursuit and in defense of their rights.’’ 


This treaty merely affords Greek nationals a right of access to 
United States courts ‘‘in pursuit of their rights.” If they have no 
enforceable rights, their opportunity for access to the courts is unim- 
portant. The treaty does not create a cause of action. It has nothing 
to do with the negligence of shipowners or the unseaworthiness of 
their vessels. Obviously, the treaty does not entitle a Greek national 
to maintain an.action in a United States court regardless of whether 
there is any proper basis for his claim. 


Damaskinos v. Sociata Navication Inter-Americana 8.A., Panama, 255 F. 
Supp. 919 (U. S. Dist. Ct., S.D. N.Y., Jan. 11, 1966). 


Act of state doctrine—no defense to contract claims against American 
insurers whose Cuban assets were confiscated 


Plaintiffs were former citizens and residents of Cuba who had pur- 
chased insurance from United States insurance companies. Defendant 
insurers had their Cuban property expropriated in 1960. AN of the poli- 
cies except one were originally payable in the United States. The de- 
fendants argued that their obligations under plaintiff’s policies had been 
terminated by a Cuban ‘‘Resolution’’ of October 24, 1960, which declared 
the expropriation and nationalization of defendants’ Cuban assets and- 
proclaimed : 


Therefore, the Cuban state is declared subrogated in place and grade ` 
of the natural and juridical persons referred to in the preceding sec- 
tion with respect to the properties, rights and rights of action men- 
tioned, as well as the assets and liabilities constituting the capital of 
the concerns referred to. 


The court rejected the defendants’ argument that the resolution re- 
lieved them of their contractual obligations: 


Whether or not it was intended by the-Cuban government to relieve 
the appellant insurers of their obligations to discharge the contracts 
according to the stated terms, while it assumed a new and different 
obligation, we think it could not do so in any manner which, by the 
act of state doctrine or otherwise, would prevent reeccvery by the 
owners of the policies here in suit. The Cuban expropriation was 
intended to accomplish two things wih respect to the appellant in- 
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surance companies: first, to take over their Cuban assets, and second, 
to obligate the Cuban state for the liabilities of the companies at 
least to the extent of their confiscated capital. It is difficult to see 
how the seizure of the assets of the insuring obligors would of itself 
change the rights of the insured obligees to be paid at the places and 
in the currency stipulated. Recovery is not precluded by the act 
of state doctrine. The contractual rights of. Blanco, Conill and 
Diego were not expropriated and probably could not have been... . 


The court stated that it was unnecessary to disposition of the appeals 
before it to consider whether the Sabbatino amendment was valid. It also 
decided that in the actions where the defendant’s obligation was to pay 
pesos, plaintiffs were only entitled to a dollar judgment based on the 
free-market rate of exchange, rather than the official exchange rate. Pan 
American Life Insurance Company v. Blanco, 362 F. 2d 167 (U. S. Ct. 
App., 5th Cir., Aug. 3, 1966) .+ 


Decedents’ estates—Swiss-United States treaty 


The decedent, a citizen of the United States, died in Switzerland, with 
certain personal property in his possession there. Petitioner, decedent’s 
illegitimate son born in Switzerland and a citizen of France, claimed in 
a proceeding in Surrogate’s Court, New York County, to be entitled to a 
share of the personal property which decedent had in his possession in 
Switzerland and at the time of his death. His claim was based upon a 
provision in the 1850 Swiss-United States treaty providing that any con- 
troversy among claimants ‘‘to the same succession, as to whom the property 
shall belong, shall be decided according to the laws and by the judges of 
the country in which the property is situated.” Under Swiss law, peti- 
tioner would have been entitled to a statutory share of the personal 
property held in Switzerland. An unappealed decree of the New York 
Surrogate’s Court had held that decedent was domiciled in New York, 
while the Court of Appeals of Geneva had held that domicile should be de- 
termined in accordance with Swiss laws, and decedent was domiciled in 
Switzerland and entitled to his statutory share. 

The Court of Appeals, in a 4-to-8 decision, determined that the Surro- 
gate’s claim was conclusive as to decedent’s domicile and that this provision 
of the treaty did not require that questions of succession or inheritance 
be decided under the law and by courts of the country in which personal 
property happens to be physically located at the moment of death, but 
that legal domicile at death determines what law governs disposition of 
personal property and what courts have jurisdiction. Particular reliance 
was placed on the history and interpretation of the treaty set forth in the 
Miller Treaties volume.* Judge Van Voorhis in his dissenting opinion 
indicated that the widow should not be allowed unilaterally to decide the 
choice of law. In Re Estate of Rougeron, 17 N.Y. 2d 264, 270 N.Y.S. 
2d 578 (N. Y. Ct. App., May 5, 1966). 

1 For previous decisions in this case see 57 A.J.1.L. 669 (1963) and 58 ibid. 511 

1964). 
i *5 SN Miller, Treaties and Other International Acts of the United States of 
America 845, 869 (Department of State, 1937). 


BOOK REVIEWS AND NOTES 


Leo Gross, Book Review Editor, and Joan H. Spencer, Acting Book 
Review Editor 


Foreign Relations Law of the United States. Restatement, Second. As 
adopted and promulgated by the American Law Institute, May 26, 1962. 
(Revisions adopted and promulgated May 20, 1964, and May 20, 1965.) 
St. Paul, Minn.: American Law Institute Publishers, 1965. pp. xxvi, 
679. Index. $17.50. 


Foreign Relations Law of the United States—‘‘ As adopted and promul- 
gated by the American Law Institute’’—presents an unusual combination 
of materials fascinating to the international lawyer, some oz it accurate, 
some of it competently drafted. The reader is warned in the Preface 
that, despite its adoption and promulgation by the Institute: ‘‘This work 
has no official standing as a statement of the position of the United States. 
Nor does it propose rules of law for adoption.’’ 

The novelty of the approach characterizing this study lies in its in- 
clusion under the rubric ‘‘Foreign Relations Law of the United States’’ 
of both international law and ‘‘that part of the domestic law of the United 
States that is involved in the conduct of the foreign relations of the 
United States, including constitutional law and some portions of conflict 
of laws’’ (p. xi) or, as set forth in § 2, ‘‘that part of the domestic law 
of the United States by which it gives effect to rules of international law’’ 
or ‘‘that involves matters of significant concern to its foreign relations.’’ 
To distinguish this domestic law of the United States from international 
law, the draft states in § 2, paragraph 2: ‘‘Hixcept as otherwise indicated, 
either expressly or by context, the rules stated in the Restatement of this 
Subject are rules of international law as distinguished from the rules of 
domestic law referred to... .’’ Of 214 articles (with section numbers) 
set forth in the form of a code, with black-letter text and commentary, 
less than one-fifth (1.e., 42 articles) deal in whole or in part with the 
domestic law or practice of the United States. 

The bulk of the articles purport to be a codification of international 
law, at least of those parts of the subject to which attention is directed. 
It is perhaps curious, in view of the title—Foreign Relations Law of the 
United States—that the rules of international law set forth are not con- 
fined to international law as understood and applied by the United States 
but, as the Reporters observe (p. xii), represent ‘‘the opinion cf The Ameri- 
can Law Institute as to the rules that an international tribunal would 
apply if charged with deciding a controversy in accordance with inter- 
national law.” The warning of the Reporters that the draft has no ‘‘of- 
ficial standing’’ as a statement of the position of the United States is 
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therefore an understatement: the Restatement cannot always be relied on 
even as a statement of international law as understood and applied by 
the United States. Further confusion may arise from the fact that the 
Reporters have not always confined themselves to rules that an inter- 
national tribunal ‘‘would’’ apply but set forth in black letter what they 
appear to think the court ‘‘should”’ apply. 

Among examples that might be cited, § 26 purports to set forth as a rule 
of international law: 


An individual has the nationality of a state that confers it upon 

him provided there exists a genuine link between the state and the 

individual. 
The implication of the proviso that in the absence of such a genuine link 
the individual does not possess the nationality which has been conferred 
upon him by his national law is not supported by international law, by 
United States laws or by the Nottebohm decision which is cited by the 
Reporters. Nor is either international law or United States law clarified 
by defining in § 171 a person lacking such a link as ‘‘an alien for purposes 
of the responsibility of a state for injury to an alien”’ if, inter alia, ‘‘he is 
a national of the respondent state and of another state, provided (i) his 
dominant nationality ... is that of the other state... .”’ 

The largest part of the book—-Part I, covering almost 300 pages and 
about 90 draft articles—deals with the topic of Jurisdiction in inter- 
national law. On the whole, it is more skillfully prepared and presented 
than the parts on Recognition, International Agreements, or Responsibility 
of States for Injuries to Aliens. Distinguishing carefully between the 
jurisdiction of a state under international law to prescribe a rule of con- 
duct and its jurisdiction to enforce a rule of law, the topic is compre- 
hensively treated in relation to territory, nationality, protection of inter- 
ests, resolution and avoidance of conflicts of jurisdiction and immunities 
from jurisdiction. One disadvantage arising from treating under the 
rubric ‘‘Jurisdiction’’ aspects of the international law governing terri- 
tory, the high seas, diplomatic and consular relations is that the non- 
jurisdictional aspects of these subjects receive no coverage in the draft. 
The same is true of topics like extradition which receive scant reference 
or no consideration. The Reporter’s Notes in this Part are most in- 
formative. 

In Part IT, legal aspects of Recognition are treated in so oversimplified 
a fashion that thorny problems do not appear to exist. Although the draft 
denies any duty under international law to recognize a new state or 
government (§ 99), it does posit as a rule of international law a vague 
and unenforceable obligation (§§ 100, 101) that, prior to extending recog- 
nition, ‘‘the recognizing state is required to make a determination, reason- 
ably based upon fact’’ that the entity or regime possesses certain charac- 
teristics. , 

Part ITI on International Agreements contains 49 articles of which 25 
deal with international law (as compared with 75 articles in the Inter- 
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national Law Commission’s 1966 draft on the Law of Treaties), and 24 
deal with United States law and practice. Some of the provisions set 
forth in the American Law Institute’s draft as preseriptions of inter- 
national law could not have survived the multinational screening of the 
International Law Commission. Where, for example, the Commission 
devotes half a dozen articles to a precise formulation of the conditions 
governing the entry into force of a treaty and the methods by which a 
state becomes bound by its provisions, the Institute contents itself (§ 122) 
with a catch-all generalization (‘‘An international agreement comes into 
effect upon signature, ratification, accession or other event as indicated by 
the intention of the signatories, manifested by the terms of the agreement, 
or otherwise’’) which simply conceals and glosses over problems such as 
the legal effect of signature, or ratification, conditions determining acces- 
sion, the manner and date of entry into force of the treaty or of its binding 
force for a particular party. Although the Institute’s sections on the law 
and practice of the United States serve a useful purpose, the sections deal- 
ing with the international law of treaties suffer from a failure to grapple 
with many difficult problems which the International Law Commission 
carefully confronted. 

Part IV on Responsibility of States for Injuries to Aliens is even less 
satisfactory. Here the attempt to distinguish between international law 
and practice and United States law and practice appears to have been prac- 
tically abandoned, since only four articles (§§ 211-214) out of 51 refer 
specifically to United States practice. The question thus arises as to the 
adequacy of the other 47 articles in purporting to set forth rules of inter- 
national law. The problem is complicated by an oversimplified approach 
and the drafting of the rules in a way which raises serious question as 
to the practical utility of the draft. 

Instead of setting forth the rules of international law as established in 
this field by the practice of states and the jurisprudence of international 
tribunals, the Reporters have followed a method of setting up ‘‘the inter- 
national standard of justice’’ (§ 165) as the criterion for testing almost 
all conduct in relation to aliens, The draft then proceeds to enumerate 
examples of wrongful or lawful conduct which ‘‘are illustrative, not exclu- 
sive’’; and black-letter rules like the following (§ 184) appear in the draft: 


Conduct attributable to a state and causing injury to the economic 
interests of an alien is wrongful under international law if it departs 
from the international standard of justice specified in § 165.. Sec- 
tions 185-196 describe particular types of such conduct that per se 
depart from the international standard. Other types of conduct 
causing injury to the economic interests of an alien may or may not 
depart from the international standard, depending: on the circum- 
stances. 


Even after study of the illustrative examples enumerated, the reviewer 
has doubts as to whether this form of Restatement of international law 
is of practical utility to the legal adviser of a new government, to counsel 
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in international litigation or even to the serious student of international 
law. The political wisdom of placing almost all eggs in the basket of 
the international standard of justice may also be questioned when there 
are less controversial ways of setting forth the established rules of inter- 
national law on state responsibility for injuries to aliens. 

The excellence of legal craftsmanship required to codify, restate, or 
develop international law in the form of black-letter texts involves exacting 
research and judgment as well as precise formulation with a view to the 
practical application of the rules and principles. The feasibility of such 
efforts has by now been demonstrated through the widespread acceptance 
by states of the International Law Commission’s texts on the law of the 
sea and on diplomatic and consular relations after rejection of hundreds 
of amendments proposed in the diplomatic conferences on these subjects to 
modify the Commission’s basic formulations. 

HeErsert W. Briaas 


Diritto Internazionale. Vol. 5. Part IV: Conflitts Internazionali. By 
Angelo Piero Sereni. Milan: Dott. A. Giuffrè, 1965. pp. xiv, 1565- 
2215. Index. L. 6,000. 


This fifth volume concludes Professor Sereni’s great treatise on inter- 
national law, the previous parts of which (including Part II, in two vol- 
umes) were reviewed in previous volumes of this Journau.t Following 
tradition, Professor Sereni devotes this volume to the settlement of inter- 
national conflicts by pacific means and through the use of force. While 
he refers in appropriate places to changes brought by the United Nations 
Charter in relations among United Nations Members, the author believes 
that the rules of general international law relating to conflicts need to be 
considered apart from the Charter. Like several other important writers, 
he does not superimpose the Charter upon the old rules and he does not 
reject those general rules which are not consistent with the Charter. He 
often remarks sadly that a particular rule constitutes a barbarie ana- 
chronism, but nevertheless is still binding, as the law of the Charter has 
not yet acquired universal scope derogating all inconsistent rules. 

The first part of the book deals with the pacific settlement of inter- 
national conflicts. The author defends the division between legal and 
political disputes, and points out that the difference between the two cate- 
gories depends on the way a claim is made in a particular case: 


A dispute is legal if each of the parties supports its contention or 
opposes the contention of the other party on the basis of one or more 
rules of international law, and the dispute has thus as its object the 
application of that law (which naturally assumes also the ascertain- 
ment of the law); a dispute is political if the contention advanced by 
one of the parties, or the corresponding attitude of the other party, 
or both, are directed toward the modification of the status quo, which 
ordinarily involves a change in existing law. - (Pp. 1591-1592.) 


1 Vol. 51, (1957), pp. 441-443; Vol. 53 (1959), pp. 199-201; Vol. 55 (1961), pp. 
1015-1016;' and Vol. 56 (1962), pp. 1118-1120. 
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The author points out that, regretfully, only a few cases of minor im- 
portance are usually submitted to judicial settlement, while thousands of 
conflicts are solved annually by other means. He considers that 


the insufficiency of procedures for non-voluntary modification of rules 
of international law diminishes considerably the efficacy of procedures 
for the application of international law. Those who claim that 
judicial proceedings are the best means for settling all international 
disputes, do not take into account the fact that the requirements of 
justice, security and welfare of a society and the adjustment of the 
interests of the participants require sometimes application and some- 
times modification of existing law. They forget also that application 
of law by a judicial authority can be efficient only in legal systems 
possessing an organic and complex institutional apparatus, in which 
the powers and functions of ascertaining the law usually performed 
by judicial organs are integrated with those relating to the modi- 
fication of the law which are performed by legislative organs. 


He adds that modern international law accentuates the prohibition of the 
use of force to change the law, and provides instead for the use of peaceful 
means. But these means are often inadequate and permit only the as- 
certainment of the law, not its moditication. 


This accentuates the disequilibrium between the procedures for 
applying the law and those for changing it, thus disturbing seriously 
the regular development of international relations. The very delicate 
situations which have arisen in recent years, especially in various 
international organizations, are due primarily to an attempt to effect a 
modification of existing law through procedures which were established 
for a different purpose; this results in a misuse and abuse of power 
and, consequently, in accusations of partiality. On the other hand, 
one cannot avoid the occurrence from time to time of armed conflicts 
Hare have all the characteristics of war except the name. (Pp. 1599- 


In delimiting the appropriate spheres of action of judicial and arbitral 
tribunals, Professor Sereni considers that the main difference is a prac- 
tical one. 


In fact, in the decision of legal questions the main requirements are 
stability and certainty of law; a permanent tribunal is best qualified 
for this, as it is bound by precise rules of procedure and its judg- 
ments are usually inspired by its own previous decisions. In the 
treatment of political questions, however, a greater flexibility is re- 
quired; it is desirable, therefore, that the tribunal be established 
ad hoc, that it be composed of individuals who possess the special 
knowledge needed for dealing with a particular subject, and that 
it be guided by less rigid rules of procedure, properly adapted to the 
circumstances of each case. (Pp. 1647-1648.) 


. When the author turns his attention to the laws of war, he emphasizes 
frequently the fact that, as long as there is nothing better, the use of 
force is the only means available to a state in order to protect or to realize 
its vital interest. Sometimes force is used as an international sanction 
against a state which has violated rules of international law. In other 
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cases, resort to force is made to achieve a change in existing law, when 
such change is unjustly denied (pp. 1573, 1768, 1779, 1798, 1921, 2100). 

In the law of war, custom plays an important réle, not only in creating 
new rules but also in derogating from old ones. Thus several rules em- 
bodied in the Hague Conventions of 1899 and 1907 are no longer in force, 
the practice of states in the two world wars having constantly departed 
from them. While some authors claim that the principle of humanity 
must be applied m the conduct of a war, Professor Sereni doubts that 
this principle is generally applicable; it has to be applied only where a 
specific rule requires such application. Consequently one should not con- 
tend that the use of the atomic bomb by the United States in 1945 con- 
stituted a violation of international law (p. 1927). While the author 
accepts the principle of military necessity, he contends that it must be 
restricted to specific cases where the need for it can be ascertained ob- 
jectively (p. 1987). Professor Sereni finds the Hague and Geneva rules 
completely inadequate as far as the economic consequences of military 
occupation are concerned, in view of the total character of modern war 
(pp. 2C08-2009). The economic position of neutrals has also been com- 
pletely changed by total war, which is directed toward the destruction of 
the economic foundation of the enemy strength, even if the neutrals are 
directly affected by the action taken. 

The author’s approach to most questions is middle-of-the-road, sensible 
and cautious. He weighs carefully the contending opinions of others, and 
tries to reach a reasonable compromise. When necessary, however, he is 
willing to disagree with the highest authority (for instance, with Anzilotti, 
pp. 1929-1930), or with the opinions of those which are based more on 
wishful thinking than on facts. Bibliographical notes abound, and his 
footnoting is prodigious. This is an effective conclusion of a tremendous 
work, and, as the author has spent part of his life in America, it may 
be hoped that some day he will make available to his English-speaking 
audience an up-to-date version of his book. Until then, those who can 
read the original text will find in it assistance in solving many of the 
most important problems of international law. 

Louis B. Sonn 


Cambridge Essays in International Law. Essays in Honour of Lord 
McNair. By D. W. Boweit, Sir Gerald Fitzmaurice, ©. Wilfred Jenks, 
R. Y. Jennings, E. Lauterpacht, Clive Parry and Sir Francis Valat. 
London: Stevens & Sons; Dobbs Ferry, N. Y.: Oceana Publications, 
1965. pp. x, 186. Index. $8.00. 


These seven essays were published m honor of Lord MeNair during 
1965, the year of his eightieth birthday. In his Foreword, Professor R. 
Y. Jennings tells us that this volume is purely a domestic tribute ‘‘in- 
tended in. some measure to recognize the debt owed by the Cambridge 
University Faculty of Law to McNair for his lifelong devotion to the 


teaching and study of public international law in Cambridge.’’ 
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Although the volume does not attempt to reflect Lord MeNair’s world- 
wide work and circle of friends, it is no less appropriate to look between 
its covers on this side of the Atlantic, where Lord McNair is equally in- 
fluential and respected. One may recall, for example, the award to him 
of the American Society of International Law’s Manley O. Hudson medal 
in 1959.1 His influence arises from the quality and wide range of his 
writing and teaching and his contribution as a judge. He held the Presi- 
dency of the International Court of Justice, and then of the European 
Court of Human Rights, and at this writing he is the President of a Court 
of Arbitration designated to deal with an Argentine-Chilean boundary 
dispute. This review is not intended to be a biographical note on the 
broad sweep of his work, nor can it provide an individual analysis or 
appreciation of the volume’s stimulating essays. The seven authors are 
publie international lawyers, all of whom have ties with Cambridge either 
as former pupils or as colleagues of Lord McNair on the Faculty of Law. 
None needs any introduction in this JOURNAL. 

These essays have one point in common: they consider questions involv- 
ing the organization or operation of United Nations bodies which have 
been the background for much of the professional activities of a majority 
of the authors. Thus, two deal with the International Court of Justice, 
one from the point of view of its application of principles of law and the 
other in terms of its procedure, and both consider the Court’s réle in the 
settlement of disputes. Two other essays examine the concept of nullity 
and illegality in the actions of international organizations. Another is 
a history of British consular conventions, relating them to the Vienna 
Convention drafted under the auspices of the United Nations. Three 
essays deal with different ‘aspects of the decision-making process by inter- 
national organizations, and study the history and implications of different 
patterns of voting. The reviewer can only suggest what will be found in 
this provocative collection. 

Sir Gerald Fitzmaurice writes on ‘‘ Judicial Innovation—Its Uses and its 
Perils as Exemplified in some of the Work of the International Court of 
Justice during Lord MecNair’s Period of Offce.” The title itself sug- 
gests the timeliness and importance of the essay. Comparing the Inter- 
national Court of Justice with higher national tribunals, such as the 
Supreme Court of the United States, and the House of Lords, Judge Fitz- 
maurice observes: | 


... It is recognised that the type of case which comes before these 
and similar tribunals will often be of such a kind that a considerable 
element of legal policy will and, within permissible legal limits, should 
enter into the process of deciding them, taking account of the climate 
of opinion of the day, and of prevailing social and economic tenden- 
cies. It is as inconceivable in certain spheres that the decisions given 
to-day should be of the same type as those given a hundred, or even 
fifty, years ago, as it would then have been that they should be de- 
cided as they are or might be now. . . (P. 25.) 


11959 Proceedings, American Society of International Law 83. 
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He considers the innovatory aspects of six cases during Lord MeNair’s 
period on the Court and gives most attention to two cases in which Lord 
McNair was in dissent. The 1950 Advisory Opinion in the original 
South-West Africa case is considered at some length. Judge Fitzmaurice 
discusses with approval Lord MeNair’s position that the obligation of the 
Union of South Africa as Mandatory of South-West Africa did not include 
the obligation to render reports to the United Nations. It will be re- 
ealled that the Court decided that, the South-West Africa Mandate having 
remained in force despite the disappearance of the League of Nations, the 
Mandatory was accountable to the United Nations. In supporting Lord 
McNair’s position, Judge Fitzmaurice concludes: ‘‘But unfortunately, 
the fact that a thing may make good sense does not suffice per se to make 
it good law im a given case.” (P. 39.) 

The author also devotes considerable attention to Lord MeNair’s dis- 
sent in the Norwegian Fisheries case. He considers the real innovation 
of the International Court in the Fisheries case was relegating the ‘‘tide- 
mark’’ rule for delimiting the territorial sea to the status of only a par- 
ticular ease of a more general rule of a straight base-line system. He 
sees Lord MecNair’s dissent conclusively and in detail demonstrating the 
overwhelming weight of authority and usage in favor of the ‘‘tide-mark”’ 
rule (p. 42). 

Sir Francis Vallat, Legal Adviser of the Foreign Office, considers ‘‘The 
Peaceful Settlement of Disputes’ in an historical analysis which is a 
careful and practical approach drawing on his over twenty years’ prac- 
tical experience with foreign relations. He refers to the need, vital to 
the interests of peace, to explore, develop and supplement methods of 
pacific settlement, both within and outside the framework of the United 
Nations... After noting the importance of political factors in international 
disputes, he considers the procedures of judicial settlement. He discusses 
the pros and cons of arbitration compared with the International Court. 
He sees an underlying need to increase the confidence of governments In 
the International Court. Thus, he suggests that the Court itself might 
improve its methods and image, which is largely a matter of improving 
the conduet of its business and presenting its judgments and opinions 
calculated to gain respect. He feels that it would probably help if greater 
restraint were exercised in the delivery of separate opinions by individual 
judges. The fact that separate opinions are sometimes ‘‘stronger’’ than 
the judgment of the Court ‘‘does not improve its reputation.’’ He adds: 


.. it would help British counsel if techniques could be devised 
to ensure that written pleadings led to a more precise definition of 
the issues between the parties and if the Court may find some means 
of indicating during the early stages of the oral hearings any points 
on which it would like to hear submissions . . . (P. 177.) 


Dr. D. W. Bowett of the Cambridge Faculty of Law has prepared a 
carefully written, well-documented study of ‘‘The International Disarma- 
ment Organization, the United Nations and the Veto: Some Observations on 
Problems, of Relationship ‘and Functioning.’’ This essay is part of a con- 


i 
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tinuing study of precise relationships which might be worked out be- 
tween the United Nations and some future authority or organization as 
part of an agreement on general disarmament. 

Although the author observes that too many assumptions remain to 
be made to warrant any specific conclusion on how a verification system 
would be operated and enforeed, and how it could be institutionally or- 
ganized, he does venture one suggestion on how to move away from the 
stalemate over the main issue. He suggests at least the possibility that 
both sides might agree on a comprehensive disarmament exercise In a 
particular area of the world where the techniques could be tried out in 
some detail. A ‘‘divided’’ state would be the ideal area and, except for 
the fact of Chinese involvement, he thinks that Korea might be an im- 
mediate prospect. This would be a step in the direction of a critical 
examination of the details of how verification could operate and be en- 
forced in practice. 

Dr. ©. Wilfred Jenks, Deputy Director General of the International 
Labor Office, discusses ‘‘Unanimity, The Veto, Weighted Voting, Special 
and Simple Majorities and Consensus as Modes of Decision in International 
Organisations.” This is an interesting essay on the history of the 
decision-making process of international organizations. It traces the 
development of this process from unanimity in League of Nations days 
to consensus, which Dr. Jenks points out is attracting an increasing 
measure of attention in the search for a new compromise between ease 
and responsibility of action. The general concept of consensus, he ob- 
serves, is a mode of decision as old as primitive law, and he recalls its 
importance in African customary law as attested by the tradition of the 
palaver. It has remained important to the public law of mature societies. 
It is part of the jury system and the basis of cabinet government. Con- 
sensus is thus among the concepts common to many legal systems for 
which a place is to be found in the ‘‘common law of mankind.’’ He 
concludes that an even wider acceptance of the principle of consensus rep- 
resents the only realistic approach to many of our difficulties, because - 
‘‘The only valid test of the value of international organisation is the 
éffectiveness of the results secured.” (P. 63.) 

Dr. Clive Parry of the Cambridge Law Faculty provides an intensely 
readable historical essay on ‘‘The British Consular Conventions.’’ He 
poses the question of how the functions of a consul are to be related to 
those of a diplomatic agent in the light of these conventions and the 
recent Vienna Convention. In the process he considers the question of 
consular immunity, the history of negotiations for conventions, the gen- 
eral pattern of the new conventions, and then the functional matters 
which they cover. 

On the basis of his close study, Dr. Parry expresses great respect for 
the draftsmanship of the new conventions. He observes that if they repre- 
sent a particularly British view, twelve others states have been persuaded 
to it. The view now clearly is that the protection of nationals is a prime 
function of consuls. The conventions proceed on the theory of the con- 
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sul’s immunity from process of the receiving state, but no legislation in 
the United Kingdom has implemented this theory. The Vienna Conven- 
tion also adopts the rule of immunity rather than the rule of non-liability. 
However, for reasons beyond the scope of the essay, involving incompati- 
bility with other provisions of the conventions, the United Kingdom has 
not proceeded with ratification of the Vienna Convention. 

Professor Jennings of Cambridge University presents what he terms 
a short preliminary sortie into ‘‘Nullity and Effectiveness in International 
Law.” He defines the subject as the juridical consequences of unlawful 
acts which may be illicit because they constitute breaches of a legal rule 
or, though not illicit, may be invalid because they fail to conform to a 
legal principle. He considers that the sophisticated problems which ques- 
tions of nullity and invalidity raise in municipal law pose even greater 
difficulties in the relatively cruder application of international law. As 
current examples of these problems he mentions the controversy over 
the expenses of peacekeeping operations of the United Nations, the Award 
of the King of Spain case (Honduras v. Nicaragua) in the International 
Court, and the International Law Commission’s draft articles on the Law 
of Treaties, including the concept of conflict with a jus cogens. This 
descriptive reference cannot hope to capture either the general lines or 
the nuances of a closely reasoned analysis. After opening these and 
various other aspects, Professor Jennings suggests that one of the basic 
problems of international organization law is the development of more 
sophisticated procedures to deal with the concept of nullity, an aspect of 
substantive law the development of which is impossible without a system of 
courts with compulsory jurisdiction. 

Mr. E. Lauterpacht of the Cambridge Law Faculty, and a barrister in 
active practice, writes on ‘‘The Legal Effect of Ilegal Acts of Inter- 
national Organisations.’’ He agrees with Professor Jennings at the outset 
that neither states nor international organizations have yet worked out an 
answer to the question he poses. Mr. Lauterpacht suggests that there are 
two categories of illegal acts of international organizations, such as wrong- 
ful allocation of expenses among members or the implementation of a 
decision by an unconstitutional majority. Using his usual clear method 
of organizing materials, he sets out evidence of the practice of international 
organizations. He gives detailed attention to the 1960 Advisory Opinion 
of the International Court of Justice in the IMCO case in which the 
Court expressed the opinion that the election of the Inter-Governmental 
Maritime Consultative Organization was not in accordance with the Organ- 
ization’s Convention. On the basis of the materials thus organized, Mr. 
Lauterpacht points to a single common thread also to be found in the 
views of judges and writers—that, as a matter of principle, illegal acts 
ought not to give rise to valid and permanently effective consequences in 
law. However, he at once suggests that in practice this principle should 
be mitigated by a number of factors which he sets out and discusses seria- 
tim, the first of which is the relevance of Judicial review. 


3 


James N. HYDE 
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Académie de Droit International. Recueil des Cours, 1962. Tomes I, 
IJ, III (Vols. 105, 106, 107 of the Collection). Tome I: pp. vill, 5388; 
Tome II: pp. vili, 623; Tome III: pp. vii, 662. Indices. Leiden: A. W. 
Sijthoff, 1963. Fl. 50 each. 


The Hague Academy lecturers in 1962 were an especially distinguished 
group of international legal scholars and their contributions in these three 
volumes achieve, on the whole, the high level that one expe2ts of them. 
The only American represented is James Nevins Hyde, a former President 
of the American Society of International Law, who has succeeded in com- 
bining.the private practice of law with a wide-ranging interest in funda- 
mental problems—and particularly in new ideas—about the rôle of law 
in international society. Mr. Hyde’s subject is ‘‘Economie Development 
Agreements’’ and he deals with it with characteristic realism and good 
sense, relating law to economie and political conditions and laying stress 
on the practical function of legal techniques in furthering the mutual 
interests of investors and recipients. One of the refreshing features of 
Mr. Hyde’s lectures is his candid identification of his own rôle and value- 
judgments as counsel for corporations and governments; at the same 
time he manifests a profound concern with the economic and psychological 
requirements of under-developed countries and a strong conviction that 
a community of interest between investor and recipient must provide the 
basis for the rôle of law. | 

Other aspects of ‘‘international economic law’’ are also covered in these 
volumes. Professor Van Hecke of Louvain University, well known for his 
contribution to private international law, discusses the ‘‘Comparative and 
International Aspects of Anti-Trust Law’’ in a systematic analysis of 
recent developments in Western Europe. The ‘‘International Law Prob- 
lems of Merchant Shipping’’ are treated by Dr. Nagendra Singh, Director 
General of Shipping in the Ministry of Transport of India. Dr. Singh, 
an outstanding expert in this field, covers a wide range of topics, paying 
particular attention to problems of flag discrimination and immunities of 
government-owned ships. ‘Two of the lecturers have chosen subjects that 
have both an economic and scientific aspect. Professor Gaetano Arangio- 
Ruiz of Padua, who has served for many years as a legal adviser to the 
Italian Government on atomic energy problems, discusses ‘‘Some Inter- 
national Legal Problems of the Civil Uses of Nuclear Energy,’’ covering 
legal aspects of problems of supply of nuclear materials, health protection, 
security, liability of operators of nuclear installations and of nuclear 
ships, and, lastly, international responsibility of states. The ‘‘Interna- 
tional Regime of the Polar Regions’’ is the subject of lectures by M. W. 
Mouton of The Netherlands, who is well known for his writings on the 
law of the sea. In these lectures, Dr. Mouton summarizes the economic, 
strategic and political facts of the Polar regions as well as the legal the- 
ories advanced. He concludes with an eloquent appeal for an international 
regime to govern the Polar regions in the interest of peace and scientific 
development. 
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Moving closer toward more traditional subjects of international law, 
there are five lectures by the eminent French scholar, Professor Suzanne 
Bastid, on ‘‘ Territorial Problems in the Jurisprudence of the International 
Court of Justice.” Only a scholar of Madame Bastid’s pereeption and 
acuity could have covered so clearly the numerous points of territorial 
law dealt with by the Court, but she may be somewhat sanguine in con- 
cluding that the Court’s conclusions could prove of great value in coping 
with the emerging territorial problems foreseeable as a consequence of 
decolonization. Professor Zourek of Czechoslovakia, a former member of 
the International Law Commission, covers comprehensively the ‘‘Status 
and Functions of Consuls” with particular reference to the Draft Con- 
vention on Consular Relations, subsequently adopted with some revisions 
at the Vienna Conference. ‘‘The Development of International Law as 
a.Science’’ is a largely historical survey by Professor Ludwik Ehrlich, a 
Polish seholar who is well known in the United States. Professor von der 
Heydte of Wiirzberg, Germany, whose curriculum vitae is nearly as mili- 
tary as it is legal, discusses ‘‘The Individual and International Tribunals” 
in a sketchy and somewhat impressionistic manner. Finally, there is 
the ‘‘general course in publie international law” given by Sir Humphrey 
Waldock of Oxford with the clarity and self-confidence that one expects 
of him. Sir Humphrey places international law within the ‘‘constitu- 
tional framework” of the international community and gives a prominent 
place to the recent developments in the United Nations and other inter- 
national organizations. 

In the realm of private international law, the contributors are equally 
eminent.’ Professor (now Ambassador) Edvard Hambro of Norway 
tackles the tantalizing problem of the ‘‘Relation of International Law to 
Conflicts Law’’ and shows with an impressive array of case law that it 
is no longer possible to consider private international law as entirely 
distinct from public international law. Another scholar-ambassador, Pro- 
fessor Yasseen of Baghdad, recently President of the International Law 
Commission, examines ‘‘Problems in the Application of Foreign Law’’ in 
the light of both theoretical and practical considerations and with a sharply 
critical attitude to practices which are not conducive to international co- 
operation. A learned “‘introduction’’ to private international law in 
ten brief chapters is the contribution of Professor Maridakis of Athens 
and a detailed examination of the ‘‘Effect of Differences in Nationality 
or Domicile between Husband and Wife on Validity and Dissolution of 
Marriage?’ is presented by Professor H. Valladão of Rio de Janeiro. To do 
justice to all of the contributions would require full-length reviews for 
each and one can do little more in a general review than to remind the 
profession that these lectures are a rich source for the practitioner as 


well as for the scholar. 
| Oscar SCHACHTER . 
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International Law Today and Tomorrow. By Oliver J. Lissitzyn. Dobbs 
Ferry, N. Y.: Oceana Publications, 1965. pp. x, 133. Index. $4.00. 


There are many reasons to praise Oliver J. Lissitzyn’s International 
Law Today and Tomorrow. It offers an accurate, balanced, and com- 
pressed introduction to the subject matter and situation of international 
law. One is grateful for its happy combination of brevity and scholarly 
ealm. Professor Lissitzyn manages to depict with precision and fairness 
the central challenges directed at the international legal order by the Com- 
munist states and the ex-colonial countries of Asia and Africa. And, 
for anyone interested in pursuing the various topics of discussion further, 
there is added a carefully selected bibliography broken down into con- 
venient categories. 

Professor Lissitzyn’s most notable skill, one that has earlier aroused 
admiration for other writings, is to produce well-evidenced generaliza- 
tions that are carefully qualified by illustrative exceptions. Thus, for 
instance, in discussing the attitude of the new states toward the legal 
protection of foreign investment, Professor Lissitzyn emphasizes the dis- 
tinction between obligations inherited from the colonial period and those 
incurred subsequent to independence. Such a distinction, at onee simple 
and provocative, rescues the reader from more ideological approaches 
to the subject, those that stress the sanctity or the obsolescence of the old 
rules. As well, Professor Lissitzyn adds conereteness by describing the 
specifie attitudes of particular countries. 

The refusal to be swayed by slogans represents a centrel virtue of. 
Professor Lissitzyn’s approach—one that entails a series of lesser virtues. 
Professor Lissitzyn’s orientation is humanistic and pragmatic; it as- 
sumes that viable rules of international law are those that meet the per- 
ceived requirements of international life. As these perceived require- 
ments change, so must the law. Hence, international legal order evolves 
to adapt to its ever-new environment. At the same time, Professor 
Lissitzyn is sensitive to the importance of stability of expectations (the 
ability of individuals, corporations and governments to rely on certain 
rights, duties, and procedures) as an essential requirement of international 
life. On this basis he usefully penetrates beneath the ephemera of inter- 
national conflict associated with the ‘‘ecold war” to focus our attention 
upon the more fundamental tension in an era of rapid social change be- 
tween dynamic adaptation and reasonable stability in international so- 
ciety. It is this tension that gives rise, according to Professor Lissitzyn, 
to the widely-shared perception in recent years that international law is 
passing through a period of ‘‘crisis.’? This kind of orientation leads one 
to consider the over-all impact of the international environment upon the 
performance of the tasks of just ordering, traditionally associated with 
international law, and avoids a tendency to over-emphasize any one as- 
pect, whether it be the danger of nuclear war, the prevalence of civil strife, 
or the aspirations of the poorer countries. As such, Professor Lissitzyn’s 
singular achievement is to permit a mature understanding of the interna- 
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tional law of today and tomorrow, an understanding that is responsive 
to the prominent challenges of the day without being intimidated by them. 
Such is the beginning of wisdom, a beginning to which one hopes Pro- 
fessor Lissitzyn will soon add a middle and an end. 

| ‘Rionarp A, FALK 


The Protection of Foreign Investment. By Richard B. Lillich. (Procedural 
Aspects of International Law Series, Vol. V.) Syracuse, N. Y.: Syracuse 
University Press, 1965. pp. x, 222. Index. $7.50. 


It is the central thesis of Professor Lillich’s presentation of six inter- 
related studies of various aspects of the protection of United States in- 
vestors against the taking of their property ‘‘that existing protective 
measures are generally inadequate and often inconsistent and that an ex- 
panded and integrated program is needed.... This program should 
assure just compensation to persons whose property is taken while at the 
same time minimizing the taking’s effect on broader foreign policy ob- 
jectives of the United States.’’ 

In his first two studies dealing with protection in United States courts, 
Professor Liliich asserts his belief that United States courts, acting under 
Congressional mandate if necessary, should assume a more active rôle 
when American investors seek relief in such courts for a taking of their 
property allegedly in violation of international law. In the field of sovereign 
immunity, he urges that the immunity of foreign governments be restricted 
o ‘‘hard core” sovereign functions and that suggestions of immunity 
from the State Department not be given conclusive effect on issues such 
as the extent of immunity required by international law and a foreign 
government’s title to property. Because he is skeptical that either the 
courts or the State Department will take remedial action along the lines 
he suggests, he favors Congressional action requiring the courts to take 
jurisdiction of sovereign immunity cases and decide them according to 
international law, thus restoring to the courts ‘‘their abdicated role as 
expositors of the international law rule of sovereign immunity.” 

An international law exception to the act of state doctrine is the second 
basis on which Professor Lillich would ground the more activist réle 
in protecting foreign investment he would suggest for United States 
courts. In view of the widespread interest in the Sabbatino case and the 
Sabbatino Amendment, the author can hardly be faulted for not opening 
bold new analytical vistas in this area which has already evoked more 
than its share of scholarly and other comment. Perhaps, however, this 
reviewer. will be forgiven one personal note: As Chairman of the Com- 
mittee + which rendered what the author characterizes as the ‘‘ well-known 
report” urging the courts and the State Department to adopt an inter- 


1 Report of Committee on International Law of the Association of the Bar of the 
City of New York on ‘ʻA Reconsideration of the Act of State Doctrine in United 
States Courts’’ presented to the Annual Meeting of the Association on May 12, 1959. 
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national law exception ?—a report rendered prior to Sabbatino and the 
Cuban nationalization decree involved in Sabbatimo—he is grateful that 
Professor Lillich protests against the charge that exponents of the ‘‘inter- 
national law exception’’ are primarily concerned with imposing national 
views of international law on the world community. In point of fact, 
the strongest motivation for the origimal report—-which was signed by 
such unquestioned internationalists as the present United Siates Judge 
on the International Court of Justice as well as the distinguished Co- 
lumbia Professor who was most recently Deputy Assistant Secretary of 
State for United Nations Affairs—was to permit judicial consideration of 
international law questions hitherto blocked from such consideration by 
the acting states’ refusal to submit to international adjudication, and not 
to prescribe the outcome of such litigation on the basis of United States 
views of international law. Certainly, it would be hoped that the Execn- 
tive Branch would not invoke the Connally Amendment to block any 
reconsideration by the International Court of Justice of any determination 
of international law questions by United States courts alleged by the 
foreign state concerned to be a misapplication of international law consti- 
tuting a denial of justice. The position of United States courts on any 
such ‘‘appeal’’ would, of course, be much stronger if, as Professor Lillich 
and others have urged, the Sabbatino Amendment’s reference to the 
Hickenlooper Amendment’s standard of compensation were deleted and 
United States courts based their decisions on customary international law 
as judicially determined. 

In both the sovereign immunity and act of state fields, the author would 
not grant the Executive Branch a veto power over the court’s exercise 
of jurisdiction, except possibly in exceptional cases where the Executive 
carries the burden of proving the necessity of such right of intervention 
on grounds of equitable marshaling of assets or otherwise and provision 
is made for compensation of the investor. 

Passing to the area of ‘‘Protection by. the Government,” Lillich is 
critical of the Hickenlooper Amendment but generally favorably depod 
to the investment guaranty program. In his view, 


[w]hile no country should expect the United States to continue its 
foreign assistance in the face of uncompensated takings of American 
property, the Hickenlooper Amendment, making ‘‘full’’? compensa- 
tion the sina qua non of continued aid, is a political mistake which 
has not lived up to the expectations of its supporters in practice. 
Abolition of the statute would not lessen appreciably the protection 
available to Americans who invest abroad, although the impossibility 
of securing its repeal might dictate a compromise measure permitting 
the President to waive its application. ... 


2 And not, as Reeves and Wright have asserted (despite the explicit limitation of the 
Committee’s recommendation to an international law exeeption, note 1 above, pp. 15- 
16), a public poliey or municipal law exeeption to the act of state doctrine. See 
Reeves, ‘Act of State Doctrine and the Rule of Law—A Reply,’’ 54 A.JIL. 141, 
144-145 (1960); and Wright, ‘‘ Reflections on the Sabbatino Case,’? 59 ibid, 304, 313- 
314 (1965). 
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The “positive approach” of the investment guaranty program the author 
regards as a far better way of protecting American investment abroad, 
although he is critical of the vague standards used by A.I.D. in passing 
upon applications for guaranties., He does not feel the program should be 
limited to less-developed countries, and suggests ‘‘the time may eome when 
Congress will deem it advisable to compel all prospective United States 
investors in foreign economies to insure their investments.’’ 

Pre-adjudication of nationalization claims against foreign states, i.e., 
adjudication by a United States national tribunal in advance of reaching 
an intergovernmental settlement, is favored as a ‘“‘laudable first step 
in the direction of according American investors a measure of formal due 
process before as well as after the conclusion of lump sum settlement 
agreements.’’? The burden of pre-adjudication on the claimants is out- 
weighed by the desirability, for purposes both of negotiation and ultimate 
distribution, of an adjudication which takes place before witnesses have _ 
died and proof has been lost. The burden of the claimants will, of course, 
be appreciably lightened if the further approach, which Professor Lillich 
explores without quite endorsing, of payment to award-holders from public 
funds should be adopted by Congress. The United States. 


... would be able to maintain its international Jaw position, settle 
at the most favorable moment, and then as subrogee reimburse the 
Treasury against the earlier use of appropriated funds. The net 
loss incurred would be no more than that suffered under recent lump 
sum agreements, and it would be spread over all taxpayers and not 
limited to those who had lost property abroad. 


However, such increased protection, he cautions, might well involve an 
increased measure of government regulation of foreign investment. 

Professor Lillich has expressly excluded from the scope of his work 
an evaluation of the effectiveness of bilateral and multilateral treaties pro- 
viding for just compensation for the taking of property, although he sug- 
. gests in passing that they ‘‘leave . . . much to be desired.’’ 


JoHN R. STEVENSON 


Private International Law. Tth :ed. By G. C. Cheshire. London. and 
Washington: Butterworth & Co., 1965. pp. lzi, 628. Index. $15.75. 


For a scholarly text on Conflict of Laws to have, in the span of thirty 
years, seven editions is an achievement almost without precedent. In- 
deed, the place occupied by the book under review, Professor Cheshire’s 
Private International Law, is unique in the field. And the new editions 
were not merely designed to keep the book up to date; from edition to 
edition the author’s search for more light through the jungle continued, 
with the author’s own position constantly under review. 

For the present edition, appearing only four- years after the sixth,” 
new efforts have gone, notably, into the chapter on J urisdiction, with 


1 Reviewed in 56 AJ.I.L. 586 (1962). 
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a reference added to quasi-in-rem jurisdiction as exercised in the United 
States but not in contemporary England (p. 86). The part dealing with 
polygamous marriages has been overhauled (pp. 265-276). The presenta- 
tion of the renvoi problem is streamlined (pp. 55-72). The chapter on 
Torts has been brought up to date with the co-operation of P. B. Carter. 
The eriticism of the English conflicts rule for torts has been maintained. 
The usefulness of a ‘‘proper law” theory for torts is questioned and res- 
ervations are expressed as to the new doctrinal endeavors in the United 
States. The view is held—and we deem it correct—that, for a number of 
the much-diseussed recent American decisions, the result reached ean be 
justified without disturbing the traditional approach toward conflicts ques- 
tions in the torts field (pp. 253-254). 

A slightly discordant note in this forward-looking work is struck by 
the treatment of separate domicile for married women. While reform 
of the English law on domicile in the direction of habitual residence finds 
strong support (p. 173), the rule denying the married woman-—whose prob- 
lems are dealt with in a section that treats also of infants and lunatics 
under the heading ‘‘Domicil of Dependent Persons’’-—a separate domicile 
is approved. The sixth edition characterized the wife’s incapacity—a 
separate domicile is not acquired even in case of judicial separation or of 
desertion by the husband or of commission by the husband of an act afford- 
ing ground for divorce—as the last surviving relic in English law of the 
woman’s subjection to her husband (p. 192). The new edition adds that 
the incapacity ‘‘rests upon solid reasoning, as was demonstrated in the 
[1956] report of the last Royal Commission on Marriage and Divorcee.” 
(P. 167.) Not all readers are likely to accept the quote which follows 
from the report as an adequate analysis of the many-sided problem.? 

One of the darkest chapters in English conflicts literature (though 
not decisional law) is on recognition of foreign decrees denying validity 
to, a marriage concluded in England in accord with English formal re- 
quirements. In the sixth edition the author had been critical of a recent 
English decision involving the following facts. An English woman domi- 
ciled in England had married a Maltese domiciliary at an English register 
office. Years later, at the instance of the husband, a court of Malta 
declared the marriage void because it was not celebrated in a Roman Catho- 
lic religious ceremony, as prescribed for Roman Catholics by Maltese law. 
The English court did not recognize the Maltese nullity decree.? Pro- 
fessor Cheshire took the view that the decree should have been accepted 
because an English court would assume jurisdiction under similar con- 
ditions (p. 380). The Court of Appeal has since ruled in a case almost 
identical, except that the Maltese national was domiciled in England at 
the time of the marriage. Unanimously, the court denied recognition to 
the Maltese nullity decree. The decree was found offensive to the English 


2 Cf. Graveson, Conflict of Laws 177 (5th ed., 1965), and references therein; Michael 
Mann, ‘‘The Seventh Report of the Private International Law Committee on Domicile,’’ 
12 Int. and Comp. Law Q. 1326, 1332-1339 (1963). 

8 Chappelle v. Chappelle, [1950] P. 134. 
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ideas of justice.* Surprisingly, various writers in England have been 
critical of the decision.5 Among them, Professor Cheshire calls the court 
to task for refusing to accept the foreign court’s determination of the 
applicable law on the ground that the rule violates natural justice (p. 
330). We cannot go into the myriads of questions involved. Inasmuch 
as the Maltese decision is clearly unfair to the legitimate expectations of 
the party domiciled in England and an English national who goes through 
a regular English marriage ceremony, would not re-examination by the 
author of his point of departure and each of the other premises accepted 
by him be indicated? Whatever the solutions favored in the divorce 
field, when the form of the marriage is in issue, should domicile (habitual 
residence) by one party at the time of the challenge of the validity be 
sufficient to give the court jurisdiction in the international sense, es- 
pecially if the other party was and still is an habitual resident of the 
state in which the marriage was celebrated?® The case under discus- 
sion would seem to demonstrate the wnreasonableness of the proposition. 
‘Or control must be reserved of the'choice of law made by the foreign court. 
Further enlightenment may be expected from the next edition of the 
Cheshire, for the author is not likely to consider the issue closed, for him- 
self or for the courts. 
Kurt H. NaDELMANN 


Pravo Mirnogo Sosushchestvovanna |The Law of Peaceful Coexistence]. 
By N. M. Minasian. Rostov-on-Don: Rostov University Press, 1966. 
pp. 268. 1R., 25k. 


Contemporary Soviet scholarship in international law faces some chal- 
lenging theoretical problems caused by three major factors: practical 
necessity, foreign criticism of previous formulations, and the 1961 declara- 
tion of the Communist Party that, the Soviet state had passed beyond the 
stage of the dictatorship of the proletariat to become a ‘‘state of the whole 
people.’’ Professor N. M. Minasian, of the Rostov State University and a 
former student of the late Professor E. A. Korovin, has tried in his most 
recent book to meet the issues. In doing so, he finds it necessary to 
reject theories of some colleagues, even of Professor G. I. Tunkin, who 
was one of the first to spell out for Soviet international lawyers the Tapae 
upon law of the official Soviet policy of ‘‘peaceful coexistence.’’ 

For Minasian, international law cannot now be constructed on a ‘‘ barren 
place’ devoid of relics of old, i.e., long established, international law. 
Soviet proponents of the ‘‘barren place” theory have argued that, since 


4Gray (Formosa) v. Formosa, [aena] P. 259 (C.A.). Followed in Lepre v. Lepre, 
[1965] P. 52. 

5 See P. B. Carter, 38 Brit. Yr. Bk. Int. Law 497-499 (1962), 39 ibid. 482-486 
(1963); P. 8. C. Lewis, 12 Int. and Comp. Law Q. 298-304 (1963). But see Graveson, 
op. cit. note 2 above, at 281; F. A. Mann, ‘‘The Doctrine of Jurisdiction in Inter- 
national Liaw,’’ 111 Hague Academy Recueil des Cours 1, 12 (1964). 

e Cf. L. J. Blom-Cooper, 26 Modern Law Rev. 94-95 (1963); P. S. C. Lewis, note 
5 above, at 303. 
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international law originated, in their view, as a law of war, old law can 
have no place in a situation of peaceful coexistence. Further, the Soviet 
state as a state of the whole people cannot be a party to international law 
as a class law. To both of these positions Minasian takes exception, 
noting that states of the two different social systems recognize in practice 
all existing norms of international law, whether old or new in origin. 
As to the second proposition, he says that the classless character of current 
Soviet society cannot affect the character of international Jaw, as class 
society exists elsewhere throughout the world, and international law, like 
municipal law, must under such circumstances remain class law. 

The view of some Soviet authors that contemporary international law 
is the will not of states but of peoples is also denounced on the ground 
that in capitalist states people cannot express a will, since they are not in 
power. Hence, international law can provide only a means of co-ordinating 
conflicting wills in the interest of peaceful coexistence. In doing so, it 
cannot but reflect class interests. To sum up his position Minasian presents 
a definition (p. 62): 


. Contemporary international law and its specific norms are formed 
and developed directly by, or in the last analysis through conciliation 
of, the wills of states with different social systems on the basis of their 
peaceful coexistence. It is a single body cf law for all states, regu- 
lating the relations between socialist, neutral and imperialist coun- 
tries. 


Having established the class function of international law, Minasian 
has to consider the impact of such a conclusion on the functioning of a 
policy of peaceful coexistence. Can classes coexist peacefully? Here he 
meets the argument of Western scholars that they can and must, and that 
coexistence is not enough as a firm foundation of international relations, 
since it presupposes conflict and not co-operation. To make precise his 
disagreement with Western views, he chooses as his whipping boys Pro- 
fessor Edward MeWhinney of Canada and your reviewer. In doing so 
_he misreads the intent of both, arguing that they espouse co-operation 
over mere peaceful coexistence because they ‘‘fear peaceful competition 
with socialism which is the decisive transforming factor of international 
development.” (P. 25.) Minasian concludes that ‘‘Hazard does not 
wish to understand that Soviet statesmen and scholars, in speaking of 
peaceful coexistence; subsume peaceful co-operation between countries of 
different social systems. There cannot be peaceful co-operation between 
different countries in our epoch without. peaceful coexistence.” (P. 24.) 

Nothing could be more heartening to this reviewer than to read that 
peaceful coexistence is only a first step designed to lead to co-operation, 
especially when this position is fortified by an analysis of, Lenin to prove 
that his thought was just this (pp. 16-18) and by denunciation of Tunkin’s 
view as follows: 


Therefore, one cannot agree. with G. I. Tunkin, who thought that 
“V, I. Lenin permitted anticipation of the possibility of wars between 
states of two systems and even thought them inescapable.”’ 
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In spite of this view, Minasian finds it necessary to cope with the Com- 
munist Party’s declaration of June, 1963, that ‘‘To preach peaceful . 
coexistence of ideologies is a betrayal of Marxism-Leninism; treason to the 
affairs of workers and peasants.’ (P. 27.) Minasian concludes that 
‘Peaceful coexistence occurs only in inter-state relations.’’ It reduces 
the chances of armed conflict and thereby facilitates penetration of the 
working class struggle into capitalist countries, and independence move- 
ments in colonial and dependent countries. ‘‘Therefore, the principle of 
peaceful coexistence in general does not mean reconciliation. with im- 
perialism, putting aside revolutionary and national-liberation struggles.’’ 
(P. 28.) ` 

If Minasian means to say that all people could co-operate in creating 
a new world of economic abundance in which human dignity would be the 
major aim of political and economic policy, without regard to the economic 
system and political state structure established to achieve it, and that 
states of all types could co-operate to achieve it, many Americans would 
say ‘‘Amen.’’ Still his language leaves much in doubt. He is for peaceful 
coexistence as a first step toward co-operation, but he still clings to the 
concept that there is irreconcilable conflict between the Marxist-oriented 
states and the rest of the world. If this is only obeisance to dogma, which 
is understandably still potent to many who have lived through the Russian 
Revolution, it can be lived with; but if it represents a continuing factor ` 
in motivating the conduct of some Marxist-oriented states of less experi-. 
ence than the U.S.S.R., there is slim chance for co-operation, and probably 
little hope even for coexistence. If this be the interpretation to be given 
these passages, they are to be deplored. 

The chapters discussing specifie principles present fewer novelties. 
There is the familiar reverence for ‘‘sovereignty’’ and for ‘‘general and 
complete disarmament.’’ One refreshing departure from earlier Soviet 
texts is warm espousal of custom as a source of law. It had previously 
been the position of most Soviet authors that treaties were the preferred, 
if not the only, source of international law. Minasian finds new custom- 
ary law developing, even in the law of the cosmos, and he rejects a col- 
league’s conclusion that international custom cannot create a system of 
norms, but only an isolated norm ‘lacking full value (p. 219). He ceriti- 
_eizes Article 38 of the Statute of the International Court of Justice 
authorizing the Court to apply custom, since ‘‘the Court applies only legal 
norms established by custom.’’ (P. 220.) For Minasian custom is only 
a source of norms, not a norm itself. 

On the whole this is a refreshing book because it demonstrates the 
author’s desire to break out of the dogmatic limitations on Soviet thought 
ereated by Andrei Vyshinsky’s: school in the 1930’s and 1940’s. It pre- 
sents a measure of the possibilities now open to Soviet scholars to plot 
new courses. Some dogmatic limitations remain, ard it is the task of 
Western scholars to determine what they are, but perhaps some are now 
only semantic. If so, they can be tolerated. The opening of the door 
to development of law through custom is hopeful. It suggests that dogma 
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is not the sole motivation, if ever it was after Lenin made his peace at 
' Brest-Litovsk. Practice is now to be given greater weight in pointing the 
way, and from the necessities of practice may come expanded co-operation 
and minimization of conflict, not only between armed forces but between 
the instruments of ideological struggle as well. 

Joan N. HAZARD 


The Canadian Yearbook of International Law. Volume III, 1965. Edited 
by C. B. Bourne. Vancouver, B. C.: University of British Columbia 
Publications Centre, 1965. pp. x, 383. Index. $12.00. 


The appearance of the third volume of this Yearbook provides addi- 
tional evidence of timely and signiñcant research in Canada in the field 
of international law. There are seven articles, a section cn Notes and 
Comments, another on Canadian practice in international law in 1964 
(as evidenced in correspondence and statements of the Department of 
External Affairs), and reviews of ten volumes in the field of international 
and comparative law. Readers south of the border will note that, as their 
respective authors explain, two of the articles grew out of research origi- 
nally done at the Harvard Law School. 

In a timely article on ‘‘Nuclear Weapons in Outer Space,” A. E. 
Gotlieb (writing in his personal capacity rather than as an officer in the 
Department of External Affairs) submits that international law applies 
in outer space in accordance with the United Nations General Assembly 
Resolution of December 13, 1963. The author then examines the resolution 
banning the stationing of nuclear weapons in outer spece from the 
point of view of the law of treaties; there is in this connection a brief 
consideration of the principle of estoppel in relation to a state’s having 
supported (or the General Assembly’s having adopted) such a resolution 
as that on the stationing of nuclear weapons in outer space. 

Writing on ‘Obligatory Negotiations in International Organizations,” 
Stephen L. Kass examines the effect of such a commitment as that which 
was before the Permanent Court of International Justice in the Mavrom- 
matis case. This concerned the extent of negotiations which were neces- 
sary before the condition could be met that a dispute could not be settled. 


by negotiation. The author also examines provisions concerning prior... - 


negotiations as envisaged in the ITO Charter and as actually used ‘under? 
the plan of GATT, as well as the effect (as precedents) of international 
negotiations. In a separate section of the article there is a useful ex- 
amination of negotiations (primary and remedial) envisaged in the 0O.A.S. 
Charter. E 

Dean Louis Sabourin, under the title “La participation des provinces 
canadiennes aux organisations internationales,’’ draws attention to some 
statements by the Quebec Minister of Education to the effect that Quebec 
envisages the possibility of a Province’s participation im the work of cer- 
tain specialized organizations. The test suggested (for Quebec and British 
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Columbia) is relevance to the proper competence of each Province. The 
two Provinces are noted as referring to the ‘‘caducité’’ of Article 182 of 
the British. North America Act. After his examination of the develop- 
ment, the author suggests (at p. 99) that in a sense the future of Canadian 
federalism depends upon the answers which will be given to the question 
of whether Canada can permit itself to have more than one international 
persona_ity and whether Quebec can permit itself to have an international 
persona_ity. 

On the subject ‘‘Federalism, Biculturalism, and International Law,” 
Professor Edward McWhinney provides a useful examination of some past 
experiments in federalism. This is preliminary to a discussion of pro- 
posals for constitutional change in Canada. The author apparently en- 
visages zreatly increased effectuation of biculturalism in Canadian federal 
constitutionalism; he considers the basic institutional structure of the 
British North America Act and the related constitutional law as suffi- 
ciently flexible to allow of sweeping adjustments in the interest of pro- 
vincial autonomy. He also envisages greater provincial co-operation and 
participation in community policy-making (p. 125). 

Writing on “La conclusion des concords internationaux par les provinces 
canadiennes à la lumière du droit comparé, Professor Jacques-Yvan 
Morin notes, inter alia, that in 1907 London recognized that the Dominions 
had the principal rôle in making commercial treaties concerning them (p. 
132). There is reference to the agreement recently concluded between 
France and Quebec on cultural and technical matters (noted, at page 
174, as the first accord between a provincial government and a foreign 
state) + and to Quebec’s desire for redefinition of the political and consti- 
tutional equilibrium of the country (p. 183). 

In a thorough study of ‘‘The Right to Utilize the Waters of Interna- 
tional Rivers,” Professor ©. B. Bourne deals with many questions that 
are familiar to American students of constitutional and international law, 
such as the rule of sic utere tuo ut non alienum laedas (which he finds, 
at p. 191, to be too vague to be of practical help), the rule of ‘‘substantial”’ 
or ‘‘eonsiderable’’ damage (p. 211), the Harmon Doctrine (pp. 204-208), 
and the ‘‘flexible’’ international law doctrine of equitable apportionment 
(p. 220). . The author notes (at pp. 227-228) ‘‘grave’’ international river 


disputes since World War II (Indus, Nile, Helmand, Jordan, Columbia), 


-and examines particularly in this connection the work of the International 

"Law ‘Association and the Institute of International Law. He observes (at 
` p. 257).that talk of vested rights in an international dispute concerning 
allocation of water is inappropriate and confusing. 

A. section of the Yearbook entitled ‘‘Notes and Comments” contains 
instructive material on ‘‘The Participation of International Organizations 
in the Proposed International Agreement on Liability for Damage Caused 
by Objezts Launched into Outer Space,” by Gerald F. FitzGerald; one 

n ‘‘Suzcession of States: Pakistan’s Membership in the United Na- 
tions,” by K. P. Misra; one on “Recognition of States and Governments — 


1 See ncte by G. F. FitzGerald in 60 A.J.I.L. 529 (1966). 
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under International Law with Special Reference to Canadian Postwar 
Practice and the Legal Status of Taiwan (Formosa),’’ by Poeliu Dai; and 
one on ‘‘Case Concerning the Barcelona Traction Light and Power Company 
Limited (New Application, 1962; Belgium v. Spain), Preliminary Objec- 
tions,” by Brian Flemming, who at p. 313 describes this litigation as ‘‘a 
case in which one is always expecting something important and never 
getting it.” 

A. E. Gotlieb of the Department of External Affairs has edited the sec- 
tion of the Yearbook on ‘‘Canadian Practice in International Law During 
1964 as Reflected in Correspondence and Statements of the Department of 
External Affairs.” There are extracts from official correspondence (made 
available by courtesy of the Department of External Affairs) on such 
subjects as diplomatic and consular immunities, territorial waters and 
the continental shelf, espousal of claims, and extradition. © 

The Yearbook for 1965 seems to the reviewer to merit most favorable 
attention from students and practitioners of international law. 


Rosert R. WILSON 


The Law of the Americas. By Henry P. de Vries and José Rodríguez- 
Novás. Dobbs Ferry, N. Y.: Oceana Publications, 1965. pp. xii, 339. 
Index. $15.00. 


The Law of the Americas, prepared by Professor de Vries and Dr. 
Rodríguez-Novás of the Madrid Bar, is another interesting work published 
under the auspices of the Parker School of Foreign and Comparative Law 
of Columbia University. Its scope of coverage is impressive, but it is 
not a comprehensive treatise on any of the areas dealt with; it is, as the 
authors indicate in their sub-title, ‘‘an introduction to the legal systems 
of the American Republics.’’ 

In Chapter I, there is a quite brief introduction to the development: of 
the Organization of American States and a highly abbreviated survey of 
the movement from unilateral intervention to collective security. A few 
of the more recent cases before the United Nations and the O.A.8.— 
Guatemala (1954), the Dominican Republic (1960) and Cuba (1960)— 
are set out, but not with enough detail to catch more than a Bia of the’, 
major issues involved in each. . 

The second chapter, constituting roughly half of the book’s text, is 
a survey of ‘‘Inter-American Law.’’ Here, for the non-specialist or the 
international lawyer who has paid insufficient attention to the ‘‘special’’ 
law of the Americas, is a most useful introduction. There are sections 
on recognition within the inter-American context, on territorial asylum 
and extradition and, of substantial current interest, on the ‘‘ Protection 
of Alien Persons and Property.’’ The authors discuss here the Calvo 
doctrine, noting that its influence is, and can be expected to remain, 
strong. There are also discussions of Cuban expropriations and of 
Argentina’s and Brazil’s recent dealings with private property. On all 
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of these matters there is text, statutory and related materials and extracts 
from cases. Much of the material from Latin American countries is not 
otherwise readily available here and is therefore especially welcome. 
The only major question one might raise is the wisdom of devoting some 
37 pages of this relatively slender volume to reprinting the United States 
Supreme Court’s decision of March 23, 1964, in Banco Nacional de Cuba 
v. Sabbatino, 376 U. S. 398 (pp. 107-144 of the text). While perhaps a 
landmark case in United States practice, it can be summarized quite 
briefly and in fact tells us little of related state and judicial practice else- 
where in the Americas. Moreover the interesting ensuing Congressional 
legislation ‘‘reversing’’ Sabbatino and the more recent developments in 
that and related cases are not noted here. l 

The third and concluding chapter, ‘‘Law in Latin America,’’ provides 
a very brief overview of the historical and social factors lying behind 
the general development of internal law in Latin America and of the 
forms of government and written law. The rôle of constitutions and 
other writings is discussed briefly through examples and substantial cita- 
tions in footnotes. The technique of judicial decision is then examined 
through use of Brazil, Venezuela and Argentina as representative examples 
for study and comparison. Again, the materials are brief but they are 
concise and give a feeling of the flavor of practice in those countries. 
The courts emerge as less important factors for the development of law 
than is the case in the United States but as more important than a super- 
ficial reading of many of the texts on civil law would have us believe. 

The Appendices contain nineteen documents, primarily inter-American 
treaties and conventions, but also including the Argentine Constitution of 
1853 and the ‘‘Act of Institution’’ of Brazil of 1964. The bibliography, 
which notes English, Spanish, Portuguese and some French sources, is 
helpful. In short, the book is a welcome and useful addition to the 
average lawyer’s shelf; for the non-specialist, it offers an mteresting if 
admittedly partial introduction to Latin American law and to the inter- 
American legal and political systems. 

Howarp J. TAUBENFELD 


‘Coexistence et Droit International à la Lumere de la Doctrine Soviétique. 
By Bernard Dutoit. Paris: Editions A. Pedone, 1966. pp. 182. 


Dr. Dutoit’s study is, as its title indicates, devoted to the study of the 
doctrines or theoretical writing by Soviet jurists as to the distinctive 
Soviet concepts of international law. As a French-language text, it sup- 
plements earlier writings on this same subject of now more than a decade 
ago, by Calvez and Lapenna (the latter a former Yugoslav jurist), and 
perhaps also the recent French-language translation of Professor Greg- 
ory Tunkin’s main international law text. 

North American readers familiar with the writings published in this 
JOURNAL and elsewhere by our own small group of Soviet international 
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law specialists will find that Dr. Dutoit has studied these same works and 
profited by them. Indeed, one of the two criticisms that one might make 
of Dr. Dutoit’s work is that it does not really break too much new ground: 
it is, however, a concise and thoughtful, and on the whole dispassionate, 
survey of Soviet international law. theory viewed, in historical terms, from 
the earliest, Leninist period, on to the Khrushchev era of the late 1950’s 
and early 1960’s of peaceful coexistence and finaly political-military détente 
with the West. 

The other criticism of Dr. Dutoit’s work would be that, in focusing, 
in the general Continental European legal tradition, so exclusively on 
the historical development of doctrines in Soviet international law, he 
tends to miss the redeeming corrective and amplification provided by 
study, at the same time, of concrete Soviet international law practice 
as evidenced in specialized international law-making arenas like the 
United Nations General Assembly, the Geneva Disarmament Committee, 
the International Law Commission, and the special U.N. Committee on 
Friendly Relations and Co-operation among States. At periods when 
the jurisconsults or law professors are influential or dominant in Soviet 
foreign policy-making, and have also had sufficient time to conceptualize 
their main policy preferences in legal terms—as, for example, in Pashu- 
kanis’ heyday—the relation between Soviet doctrines and Soviet practice 
as to international law may be proximate or direct. But at other periods, 
and particularly those of rapid change or innovation in foreign policy, 
this may not always be so. For example, Dr. Dutoit seems to give an 
excessive amount of attention and deference to Korovin’s latter-day- 
writings, though in the decade or more prior to his death in 1964 Korovin 
is known to have had absolutely no responsibility for, and also no ap- 
preciable influence upon, Soviet projections of international law in inter- 
national law arenas. Likewise, Dr. Dutoit’s work may (unintentionally, 
of course) downgrade the operational significance of Professor Tunkin’s 
legal ideas by limiting the critique of these to Tunkin’s published books 
and articles: as the legal adviser to the Foreign Ministry in the 
Khrushchev era, Tunkin was an unusually busy man and his doctrinal 
articles tended, somewhat inevitably, to lag behind the concrete legal 
positions that he felt it desirable, in policy terms, to take in international 
legal arenas. <A really complete and comprehensive Soviet rationalization, 
in doctrinal terms, of Soviet international law-in-action in the Khrushchev 
era has still to be written; perhaps Tunkin, in retirement now from the 
Foreign Ministry as Korovin’s successor in the cathedra of international 
law at Moscow, will do it. Even more, however, does the corpus of 
Soviet international law doctrinal writings fail as yet adequately to reflect 
the international law policy imperatives of the post-Khrushchev era. The 
a priori, doctrine-oriented approach to Soviet international law is, in this 
sense, a presentation of only a small part of the whole picture, and it 
must, to achieve operational utility and to enable scientific prediction of 
Soviet positions and attitudes in international arenas, be supplemented by 
rigorously empirically-based studies of Soviet international law-in-action 
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in conerete problem-situations. To all those venturing on the pragmatic, 
empirical, problem-oriented approach to Soviet international law, Dr. 
Dutoit’s study is, nevertheless, a valuable addition and corrective in its 
own way. 
Epwarp McWHINNEY 
McGill University, Montreal 


Principles of International Law. By Hans Kelsen. 2nd ed. Revised and 
edited by Robert W. Tucker. New York: Holt, Rinehart and Winston, 
1966. pp. xviii, 602. Index. $9.95. 


For some forty-five years, knowledge of Hans Kelsen’s thought has been 
an imperative for legal scholars, whether as support for or as challenge 
to their own theories. They may deplore the remoteness from actual 
practice of a verbal system depicting an international order that is as 
truly legal as any national order, even to the theoretical possession of a 
monopoly of force, the only essential difference lying in the degree of 
centralization. They may insist that the unlimited subjectivity of in- 
terpretation that this doctrine tolerates drains out of law the regularizing 
quality that is the essence of order. They may repudiate the distinction 
between law and its interpretation upon which this entire construction 
rests. They may, in an extreme difference of school, condemn the general 
approach as one that misrepresents the nature of law and offers little 
assistance to such movement as there is towards a more effective world 
order. They cannot, for all that, ignore Kelsen’s probing scrutiny of 
theories and institutions. Some or all of their doubts and strictures will 
strike a responsive chord m readers of this new edition, without neces- 
sarily dulling their interest or diminishing their respect for its rigorous 
dissection of problems and its exhaustive exegesis of texts and customs. 

Short of a revision by the original author, it would be difficult to name 
a scholar better fitted for the task than Professor Tucker, who brings to it a 
similar passion for hard logical analysis, coupled with an intimate knowl- 
edge of Kelsen’s mind. What is new in this edition is unmistakably the 
work of a perceptive and faithful disciple, a little less didactic than his 
teacher, a little readier to admit the possible validity of opposing in- 
terpretations. One regrets that so many of the additions should take the 
form of long footnotes in fine print rather than being incorporated in the 
text proper; but they are worth some eye-strain. They bring the analyti- 
cal apparatus of the Pure-Law school to bear upon the many new develop- 
ments that have occurred in the conventional law of nations, in interna- 
tional adjudication, and in collective political action since 1952, when the 
first edition appeared. The result is a distinguished combination of treatise 
in high theory and up-to-date textbook. 

Most readers will, I think, find particularly valuable the critique of 
the different theories as to the status of self-defense under the Charter 
that have, been published in the interval between the two editions, the 
study of the International Law Commission’s drafts on treaty law, and 


1967] BRIEFER NOTICES 239 


the assessments of the Geneva Conventions of 1958 on the law of the sea 
and of the Vienna Conventions of 1961 and 1963 on diplomatic and con- 
sular procedures and immunities. I am not so much impressed by 
Tucker’s new section on the theory of effectiveness, which would have 
profited by a study of Charles De Visscher’s work on the subject in the 
third edition of his Théories et Réalités en Droit International Public, 
or by his additional paragraphs on customary law, where he seems to me 
to bog down in the attempt to maintain opinio juris as an element distinct 
from repeated practice. And I cannot explain the omission of the late 
Judge Lauterpacht’s notable dissenting opinion in the Interhandel case 
when the editor discusses the peremptory reservation of domestic juris- 
diction, or the failure to bring the Advisory Opinion on Reparation for 
Injuries Suffered in the Service of the United Nations to bear upon the 
vexed question whether Article 2 (6) really imposes obligations upon non- 
Members. But when is any critie entirely satisfied ? 
. P. E. CORBETT 


BRIEFER NOTICES 


Historic Titles in International Law. By Yehuda Z. Blum. (The Hague: 
Martinus Nijhoff, 1965. pp. xxiv, 360. Indices. Gld. 40.50.) The basic 
thesis of this book is that state acquiescence, rather than private law 
analogies such as prescription or estoppel, forms the legal basis of ‘‘his- 
toric title’’ to sovereignty (or lesser rights over territory) in international 
law. In other words historic rights are simply a special case of rules of 
customary law, rules having an exceptional content, which deviates from 
what would normally be the applicable rule were it not for the lapse of 
time and the doctrine of guteta non movere. State practice, opinions of 
international and municipal courts, and doctrinal writings are reviewed 
in support of this thesis. Procedurally, the author holds that the party — 
asserting an historie title (whether claimant or defendant in the dispute) 
has the burden of proof. The relative weight of each party's claim as a 
whole must be assessed by the tribunal; thus a lesser degree cf exercise of 
state authority in a sparsely settled area will suffice to establish sov- 
ereignty, if such authority is uncontested, than would be requisite if a 
competing state were simultaneously active in the same area. However, as 
a matter of intertemporal conflict of laws, the author contends that the 
maintenance of a title (in contradistinction to its acquisition) is to be 
determined not simply by the law in force at the time of acquisition but 
by the evolving legal principles in force during the intervening periods. 
A special chapter is devoted to historic rights over maritime areas, in 
view of the particular importance of such rights, and inasmuch as ‘‘the 
doctrine of historic titles in general has, in fact, evolved from the theory 
of historic bays and thus has its roots in the sphere of the law of the 
sea” (p. 241). In that connection there is an interesting discussion of 
Norway’s successful argument in the Fisheries case before the Interna- 
tional Court of Justice that historically the exceptional Norwegian mari- 
time claims antedated international acceptance of the principle of freedom 
of the seas. Thus the general rule delimiting territorial waters, and the 
special historical title claimed by Norway, stood on an equal footing, since 
they were both created in the same manner (7.e., by the consensual process 
which generates customary law). | 

. EDWARD DUMBAULD 
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The Power of the International Court to Determine Tis Own Jurisdiction. 
Compétence de la Compétence. By Ibrahim F. I. Shihata. (The Hague: 
Martinus Nijhoff, 1965. pp. xxiv, 400. Index. Gld. 54.) This is an 
excellent Harvard Law School doctoral dissertation on the competentia 
competentiae not only of the International Court of Justice (as would 
appear from the title) but also of the Permanent Court of International 
Justice and even of arbitral tribunals. As Professor Sohn observes in his 
Preface, it is an ‘‘exhaustive work’’ the author of which ‘‘both in thorough- 
ness of his research and in depth of his analysis , . . has set a new standard 
for doctoral dissertations.’ | 

Compared with the actual extent. of the jurisdiction of the Permanent 
Court, that of the International Court is less comprehensive both in abso- 
lute and relative terms. As Shabtai Rosenne points out in his reeént 
monumental work on the Court, published after the book under review, 
in 1939 the international judicial community consisted of 52 states, 40 
of which had made declarations accepting the compulsory jurisdiction of 
the Permanent Court. In 1965, on the contrary, out of a judicial com- 
munity of 117 states, declarations by 39 states only weré in foree.t This 
‘‘decline of the (so-called) Optional Clause’’ is accentuated by the un- 
fortunate practice started by the United States, followed by sight other 
states and later revoked by four of the latter,” to reserve for themselves 
the right to determine whether the Court has jurisdiction in certain cases. 
On the other hand, nine of the 38 contentious cases brought before the 
Permanent Court ‘were introduced on the basis of compulsory jurisdiction, 
while twelve out of 37 contentious cases were so instituted before the 
International Court. It is doubtful, however, whether this ‘‘increasing 
reliance .. . on the compulsory jurisdiction or its analogue, the unilateral 
arraignment,” 3 is due to the rather cautious practice of both Courts with 
regard to their compétence de compétence. This practice certainly cannot 
have been responsible for the above-mentioned decline in the acceptance 
of the jurisdiction of the present Court, unless states become discouraged 
by the fact that national judges and even judges ad hoc have voted against 
their own countries. 

Seven Appendices containing surveys relating to the jurisdiction of both 
Courts and a very extensive bibliography enhance the value of this work. 


SALO ENGEL 


The Use of Experts by International Tribunals. By Gillian White. 
(Procedural Aspects of International Law Series, No. 4. Syracuse: 
Syracuse University Press, 1965. pp. xvi, 259. Index. $8.95.) The 
practitioner will undoubtedly appreciate the significance of procedural 
rules, whatever the substantive area of law in which he is engaged, and in 
this regard international law presents no exception. Since studies on 
procedural aspects of international law are comparatively sparse, as this 
reviewer can attest from his own experience, a useful monograph dealing 
with this, facet of the law is a welcome addition to the literature. And 
so it is with the volume under review. This is the case, even though the 
study contains some factual errors, for example, the omission of Switzer- 
land from the states which participated in the European Fisheries Con- 
ference of 1963-1964 (p. 70), and includes certain unusual arrangements, 


1 Shabtai Rosenne, The Law and Practice of the International Court, Vol. I, pp. 
419-420 (Leyden, 1965). | 

2 Francé, Great Britain, India and Pakistan have revoked their respective reservations 
in contrast to Liberia, Mexico, Sudan and South Africa. 

3 Rosenne, op. cit., pp. 420-421. 
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for instance, reference to cases from the annals of the Permanent Court 
of International Justice under the heading of the International Court of 
Justice (pp. 43 et seg.). But these are relatively minor defects in com- 
parison to the value of the book. 

Dr. White begins her project with a brief examination of the nature 
of international proceedings, which she describes as closer to the in- 
quisitorial or civil law system than to the adversary or common law 
technique, and of the réle which the expert plays in the settlement of 
international disputes. After a survey of the use of experts by the courts 
of France, Germany, Italy, the United Kingdom, and the United States, 
the remainder of the monograph deals with the functions, power, and 
rights of their counterparts in the international field. Both the express 
competence and the implied authority of international tribunals to call 
upon experts are analyzed, not only by drawing upon applicable statutes 
and rules of procedure of a variety of tribunals but also by referring to 
appropriate decisions. Case material is more fully explored in those in- 
stances in which the expert is most active, namely, boundary disputes; 
controversies. in which the existence of facts, ië established, would give 
rise to international responsibility, or in which responsibility is admitted 
but mitigating circumstances are pleaded to modify the natur2 or amount 
of the reparations; questions which concern valuation of and damages to 
property; and instances in which a future régime must be established. 
Clearly, then, the expert operates in many fields. He is likely to assume 
an ever greater rôle in the future as a result of numerous agreements which 
have been concluded in the last two decades and which provide for such 
assistance in the settling of disputes. Time and again, however, the author 
notes that the expert’s task is restricted to the collection and elucidation 
of facts—to the submission of ‘‘impartial observations’’ (p. 181)—for the 
benefit of the tribunal. He must not render a decision binding on the 
parties unless, as has occurred in a few instances, they have entrusted 
him with an arbitral power. To do so in the absence of such authority 
is to open the award to a plea of nullity and present grounds for its 
avoidance. 

GUENTER WEISSBERG 


Discrimination et Marché Commun. By Michel Wybo. (Bibliothéque 
de Droit International, Vol. 38. Paris: R. Pickon et R. Durand-Auzias, 
1966. pp. iii, 153. Index. Fr. 23.30.) This study examines the concept 
of discrimination as reflected in the treaties creating the European Coal 
and Steel Community and the European Economie Community and in 
the interpretative decisions of the Huropean Court of Justice. As the 
author establishes in his Introduction, two disparate forms of regulation 
are to be distinguished: prohibitions of political discrimination with their 
long tradition in international law, and prohibitions of economie discrimina- 
tion with their origins in the United States antitrust laws. Both are im- 
portant in economie integration: the first in breaking down national 
boundaries and the second in creating a market economy. 

The treatment of the E.C.8.C. provides a valuable analysis of the rele- 
vant provisions and decisions. The treatment of the B.E.C. is less im- 
pressive, in part beeause the Court of Justice has yet to throw much 
light on the content of the various treaty prohibitions. Although the 
author contributes substantially to the discussion of the content of the 
general proscription of discrimination on the basis of nationality in Article 
7, he robs the book of interest for those concerned with the antitrust rules 
of the E.E.C. by failing to examine the prohibition of Article 85 (1) (d). 

The conclusion, attempting an appraisal of the two kinds of discrimina- 
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tion, 1s the least rewarding portion. One cannot evaluate economic dis- 
crimination without considering the interrelationship of competition and 
differential pricing. Although the author relies upon some important 
German-language comparative studies, the elementary nature of his remarks 
may perhaps be attributed to his unfamiliarity with the litarature stimu- 
lated by the U. S. Robinson-Patman Act, which, as the author recognizes, 
remains the principal testing ground of legal prohibitions against eco- 
nomic discrimination. The book reflects a rising interest in the subject in 
France and provides a sound basis for further inquiries as the Court of 
Justice provides more grist for the scholarly mill. 

Krnneto W. Dam 

University of Chicago 


Grundbegriffe des Beschlussrechis der Europäischen Gemeinschaften. 
By Heinz Wagner. (Kölner Schriften zum Europarecht, Vol. 5. Cologne, 
Berlin, Bonn and Munich: Carl Heymanns Verlag KG, 1965. pp. xvi, 370. 
Index. DM.67.) The author of this important doctrinal contribution 
examines some of the fundamental institutional issues raised by the Euro- 
pean Communities. At the outset he suggests that the European Com- 
munities serve as an Instrument common to the member states for the ac- 
complishment of tasks which could not otherwise be achieved either by the 
states themselves or by means of treaties. 

Dr. Wagner considers that an account of the community law and in 
particular the whole of the decision-making process must include multi- 
lateral instruments of co-operation which are used for integration pur- 
poses. These underlying concepts may be found throughout the five 
chapters which subdivide his work. The first chapter—in length the most 
important one (150 pp.)—takes up the question of the legal nature of the 
communities and its importance as to the legal aspects of decision-making. 
In this conceptual part the author makes a critical survey of the existing 
legal doctrine. He stresses legal methodology and legal logic, but considers 
that the category ‘‘internal law of the community’’ is of an emotional 
nature. 

The following chapters deal respectively with decision-making pro- 
cedures, problems of decision-making competence, the binding force of com- 
munity decisions vis-à-vis member states, as well as their internal effect 
within these states. In addition to comparing these topics as they present 
themselves in other international organizations, Dr. Wagner’s book is par- 
ticularly stimulating because of his controversial thoughts on such delicate 
questions as the status of improper institutional acts. 


Hzrrwia A, DESMEDT 


Soviet Private International Law. By Kazimierz Grzybowski. (Law 
in Eastern Europe, Vol. X. Edited by Z. Szirmai. Leiden: A. W. Sijthoff, 
1965. pp. 180. FI. 24.) Soviet conflicts law has been made accessible to 
Western readers not only in a number of articles in Western periodicals, but 
above all by the German translations of the Russian standard works by L. P. 
Lunz and Pereterski-Krylow.t. In addition, there have been available in the 
Communist orbit Réczei’s (German) ? and Szaszy’s (English) * translated 
treatises on Hungarian private international law. But the present work 
offers the first outside view of Communist conflicts law by a Western 
author.* 


1 Reviswed in 57 A.J.LL. 685 (1963). 

2 Reviawed in 55 ibid. 1034 (1961). 

8 Reviswed in 13 A. J. Comp. Law 633 (1964). 

4 Makarov’s ‘‘ Précis’? of Russian conflicts law was published in 1932, 
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Two chapters on ‘‘doctrine and policy’ and ‘‘sources,’’ which corre- 


spond to similar chapters in other handbooks on the subject, are followed 
fittingly by the separate analysis of the international relations of the 
‘‘trading state” (including the laws of juristic persons, government con- 
tracts, copyright, and maritime law) and of ‘‘individual rights in Soviet 
. private international law” (including the laws of contract, domestic rela- 
tions, and inheritance). Somewhat problematic is the concluding chapter 
on the ‘‘application of foreign law and socialist-capitalist contradictions”? 
which fail to dispel our suspicion ë that Eastern European conflicts doc- 
trine has remained well within the civil-law orbit of doctrinal tradition 
without, however, having yet followed the latter in attempting to assimilate 
American experience. We are indebted to the author for his pioneering. 


ALBERT A. ERRENZWEIG . 


Aspects du Droit du VEnergie Atomique. Tome I: Responsabilité— 
Assurance—Transport. Edited by Henry Puget. (Travaux et Recherches 
de l'Institut de Droit Comparé de l’Université de Paris, No. 28. Paris: 
Centre Nationale de la Recherche Scientifique, 1965. pp. xi, 350. Fr. 
45.) The exploitation of nuclear fission for peéceful uses has stimulated 
much writing by both legal scholars and also lawyers in government and 
industry charged with regulating or advising nuclear developments. Both 
groups have undertaken to explain the emerging law of the atom to the 
non-specialist and, on occasion, to criticize certain policies or their im- 
plementation. The present volume represents & substantial French con- 
tribution to this steadily mounting body of literature. It brings together 
- twenty papers by thirteen authors, most of which were lectures delivered 
at the Centre d’études du droit de Wénergie atomique of the Institut de 
Droit Comparé. 

The subjects of the papers relate chiefly to those een measures which 
have been prompted by the atom’s prodigious potentialities for wreaking 
havoe if it were ever to slip from man’s control, a hazard that has led 
governments to take unprecedented steps to provide financial protection to. 
both industry and the public against the consequences of failure. With 
few exceptions, the papers date from the period 1960-1964. Some of the 
earlier lectures have been brought closer to date by their authors, but, in 
any event, the lag between composition and publication has not been as - 
consequential as one might suppose. After tha spell of intensive law- 
making that produced the Paris, Vienna and (two) Brussels Conventions 
(the texts of which are appended), together with statutes and administra- 
_’ tive regulations in many nations, new developments bearing on financial 
protection have been relatively few, a state of quiescence that is due in no 
small measure to the impressive safety record which the burgeoning nuclear 
industries have maintained throughout the world. 

The contributors to the volume have been drawn from the universities, . 
governmental bodies, and the industries concerned. They are knowledge- 
able, and their informative lectures cover the most consequential aspects 
of the subject. There is, of course, some repetition, and, mora important, 
the lecture format has prevented the authors from probing very deeply 
into difficult questions which the law-making process has not fully re- 
solved. Despite the work’s auspices, attention is directed chiefly to French 
law and the international conventions, although our own pioneering 
Price-Anderson Act is not neglected. . 

Davin F. Cavers 


5 See book reviews, notes 1-3 above. 
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_ Internationale Luftfahrtabkommen. By Alex Meyer. (Schriftenreihe 
des Instituts fir Luftrecht und Weltraumrechtsfragen. Cologne, Berlin, 
Bonn and Munich: Carl Heymanns Verlag KG, 1964. pp. xii, 411. Index. 
DM. 74.20.) This fifth volume in the series on ‘‘International Aviation 
Agreements” compiled by Professor Meyer 1 is devoted to the 1963 Tokyo 
Convention on Offences and Certain Other Acts Committed on Board Air- . 
craft. The text of the convention is presented in a German translation 
as well as in official English and French versions (pp. 372-405). An ex- 
tensive report by a member of the German Delegation to the Tokyo Con- 
ference (pp. 330-870) serves in lieu of a commentary. The bulk of the 
volume, however, is devoted to a detailed and exhaustive factual history of 
the efforts of governmental and non-governmental organizations and indi- 
vidual jurists, stretching over several decades, to deal with the problem 
of jurisdiction over crimes committed on board aireraft and related topics. 
The ncmerous reports, proposals and drafts are either printed in full 
(with or in German translations) or extensively summarized. The vol- 
ume is a valuable aid to legal research, marked by the thoroughness we 
have came to expect of Professor Meyer’s work. The bibliographieal lists 
(pp. 1-3, 123-126), however, are not as complete as they might be.? 


O. J. Lissitzyn 
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1 For a review of the first volume, see 49 A.J.L.L. 280 (1955). 

2 For example, there is no mention of the valuable article by Fenston and De 
Saussure, ‘‘Conflict in the Competence and Jurisdiction of Courts of Different States 
to Deal with Crimes Committed on Board Aireraft,’’? 1 MeGill Law J. 66 (1952). 

* Mention here neither assures nor precludes later review. 
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OFFICIAL DOCUMENTS n 
UNITED NATIONS 
REPORTS OF THE INTERNATIONAL LAW COMMISSION 


ON THE SECOND PART OF ITS SEVENTEENTH SESSION, JANUARY 3-28, 1966 
AND ON ITS EIGHTEENTH SESSION, MAY 4-JULY 19, 1966 


PART I 


REPORT OF THE INTERNATIONAL LAW COMMISSION ON 
THE WORK OF THE SECOND PART OF ITS 
SEVENTEENTH SESSION 


Monaco, January 3-28, 1966 
A. INTRODUCTION 


1. The International Law Commission, established in pursuance of 
General Assembly Resolution 174 (II) of 21 November 1947 and in ac- 
cordance with its Statute annexed thereto, as subsequently amended, held 
the second part of its Seventeenth Session at the Palais des Congrès, 
Principality of Monaco, from 3 to 28 January 1966. 

2. At its Sixteenth Session in 1964 and at the first part of its Seventeenth 
Session in 1965, the Commission declared that it was essential to hold a 
four-week series of meetings in the beginning of 1966, in order to finish 
in the course of that year its draft articles on the law of treaties and on 
specig] missions before the end of the term of office of its present mem- 

_ ber The General Assembly, by Resolution 2045 (XX) of 8 December 
1965, approved the Commission’s proposal to meet from 3 to 28 January 
1966. 

3. The Government of the Principality of Monaco invited the Commis- 
sion to hold its meetings of January 1966 in Monaco, and undertook to 
defray the additional costs involved, in accordance with General As- 


.N. General Assembly, 21st Sess., Official Records, Supp. No. 9 (A/6309/Rev.1). 
It has been necessary to omit the Annex, consisting of comments by governments on 
Parts I, II and III of the Draft Articles on the Law of Treaties drawn up by the 
Commission at its 14th, 15th and 16th sessions, and the Appendix table of references 
to numbers allocated to articles, sections and parts of the draft articles on the law of 
treaties since 1962. 

For reports of the International Law Commission covering its previous sessions, see 
Supplements to this JOURNAL, Vol. 44 (1950), pp. 1, 105; Vol. 45 (1951), p. 103; Vol. 
47 (1953), p. 1; Vol. 48 (1954), p. 1; Vol. 49 (1955), p. 1; and Official Documents, 
Vol. 50 (1956), p. 190; Vol. 51 (1957), p. 154; Vol. 52 (1958), p. 177; Vol. 53 (1959), 
p. 230; Vol. 54 (1960), p. 229; Vol. 55 (1961), p. 223; Vol. 56 (1962), p. 268; Vol. 
57 (1963), p. 190; Vol. 58 (1964), p. 241; Vol. 59 (1965), pp. 203, 434; Vol. 60 


1966), p. 155. 
Official ‘Records of the General Assembly, Nineteenth Session, Supplement No. 9 


(A/5809) , Chapter IV, pars. 36-38; ibid., Twentieth Session, Supplement No. 9 
(A/6009), Chapter IV, pars. 52-56, and Chapter V, par. 65. 
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sembly Resolution 1202 (XII) of 18 December 1957. The Commission 

decided, in pursuance of Article 12 of its Statute and after consultation 

with the’ Secretary-General, to accept the invitation. The second part 

of the Seventeenth Session of the Commission was therefore held in 

Monaco. 
: B. MEMBERSHIP AND ATTENDANCE 

4, The Commission consists of the following members: 


Mr. Roberto Aao (Italy) 
Mr. Gilberto Amapo (Brazil) 
Mr. Milan Barros (Yugoslavia) 
Mr. Mohammed Brnsaovur (Algeria) 
Mr. Herbert W. Braas (United States of America) 
Mr. Marcel Caprevx (Canada) . 
Mr. Erik Castrén (Finland) 
Mr. Abdullah Er-Erran (United Arab Republic) 
Mr. Taslim O. Extas (Nigeria) 
Mr. Eduardo Jiméinuz pe Arfcuaga (Uruguay) 
Mr. Manfred Lacus (Poland) 
Mr. Liv Chieh (China) 
Mr. Antonia pz Luna (Spain) 
- Mr. Radhabimod Pat (India) 
Mr. Angel M. Parepres (Ecuador) 
Mr. Obed Pessou (Senegal) 
Mr. Paul Reuter (France) 
Mr. Shabtai Rosenne (Israel) 
Mr. José Maria Rupa (Argentina) 
Mr. Abdul Hakim Taser (Afghanistan) 
Mr. Senjin Tsurvoka (Japan) 
Mr. Grigory I. Tunxın (Union of Soviet Socialist Republics) 
_ Mr. Alfred Verpross (Austria) 
Sir Humphrey Warnock (United Kingdom of Great Britain and | 
Northern Ireland) . es | 
Mr. Mustafa Kamil Yasseen (Iraq) 


5. Except for Mr. Abdullah El-Erian, Mr. Liu. Chieh, Mr. Radhabinod 
Pal, Mr. Angel M. Paredes and Mr. Abdul Hakim Tabibi, who were un- < 
able_to :be present at the second part of the Seventeenth Session of the 
Commission, all other members attended. 


C. OFFICERS 


6. The officers elected during the first part of the session, at the 775th 
meeting held on 3 May 1965, remained in oa during the second part. 
They were the following: ° 


Chairman: Mr. Milan Bartos 

First Vice-Chairman: Mr. Eduardo Jiménez de Aréchaga 
Second Vice-Chairman: Mr. Paul Reuter 

Rapporteur: Mr. Taslim O. Elias 


250 ~ THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 61 


7. The Drafting Committee appointed at the first part of the session 
likewise remained in office. It was composed of the folowing: 


Chairman: Mr. Eduardo Jiménez de Aréchaga l 
Members: Mr. Roberto Ago; Mr. Herbert W. Briggs; Mr. Taslim 


O. Elias; Mr. Manfred Lachs; Mr. Paul Reuter; Mr. Shabtai Rosenne; ` 


Mr. José María Ruda; Mr. Grigory I. Tunkin; Sir Humphrey Wal- 
dock; and Mr. Mustafa Kamil. Yasseen. In addition the Commission 
requested Mr. Marcel Cadieux and Mr. Antonio de Luna to serve 
temporarily as members of the Committee. 


8. Mr. Constantin A. Baguinian, Director of the Codification Division 
of the Cffice of Legal Affairs, represented the Secretary-General and acted 
as Secretary to the Commission. 


D. AGENDA AND MEETINGS 


9. The agenda of the Seventeenth Session was adopted during the first 
part of the session, at the 775th meeting on 3 May 1965. In accordance 
with the Commission’s decision taken in 1965,2 the second part of the 
session was mainly devoted to the law of treaties. Consideration was also 
given to the organization and duration of the Eighteenth Session in 1966, 
to co-operation with other bedies, and to other business. 

10. In the course of the second part of the Seventeenth Session the 
Commission held twenty-two public meetings. In addition, the Drafting 
Committee held eight meetings. | 


E. LAW OF TREATIES 


11. During its meetings in Monaco the Commission had before it, in 
connexion with the law of treaties, a- portion of the fourth report 
(A/CN.4/177/Add.2) of Sir Humphrey’ Waldock, Special Rapporteur, 
which had not previously been examined; the fifth report of the Special 
Rapporteur (A/CN.4/183 and Add.1-4); Part II of the draft articles 
on the law of treaties, adopted by the Commission at its Fifteenth Session 
in 1968;* and the comments of governments on those draft articles 
(A/CN.4/175 and Add.1-4). i 

12. The Commission re-examined in the light of the comments of govern- 
ments Articles 30-50 of the draft articles. It decided to defer a decision 
on Article 40 until the Highteenth Session, and at that session the Drafting 
Committee will report on Articles ‘49 and 50, on which it was unable to 
complete its study in Monaco. The Commission, in all, adopted revised 
texts of nineteen articles. As explained in its last report,® these texts 
must still be treated as subject to review at the Eighteenth Session of the 


' 2 Official Records of the Gereral Assembly, Twentieth Session, Supplement No. 9 
(A/6009), Chapter IV, par. 55. 8822nd to 843rd meetings. 

4 Official Records of the General Assembly, Eighteenth Session, Supplement No. 9 
(4/5509), Chapter TI. 

5 Official ‘Records of the Gereral Assembly, Twentietit Benon Supplement No. 9 
(A/6009), Chapter II, pars. 27-28. 
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Commission, when its work on the draft articles on the law of treaties 
will be completed. As also explained in that report, the Commission 
preferred to postpone its consideration of all the commentaries until its 
Eighteenth Session when it would have before it the final text of all the 
articles to be included in the draft. The texts of Articles 30-50 as finally 
_ adopted by the Commission, together with commentaries thereon, will be 
published as part of the complete draft on the law of treaties in the 
report of the Commission on the work of its Eighteenth Session. 


F. RESOLUTION OF THANES TO THE GOVERNMENT OF MONACO 


13. At its 843rd meeting on 27 January 1966, ue Commission unani- 
mously adopted the following resolution: 


“The International Law Commission, 

“Having met from 3 to 28 January 1965 in order to continue the 
work of its seventeenth session, 

“í Expresses its profound gratitude to the Government of H.S.H. 
Prince Rainier ITI and to the Principality of Monaco for having made 
it possible to hold the second part of the Commission’s seventeenth 
session at Monaco, for their generous hospitality and for their con- 
tribution to the completion of its work.’’ 


G. ORGANIZATION AND DURATION OF THE EIGHTEENTH SESSION 


14. At its 848rd meeting on 28 January 1966, the Commission decided 
that its Eighteenth Session would be mainly devoted to the law of treaties 
and to special missions, and that the law of treaties would be taken up at 
the beginning of the session. The Commission would also discuss at that 
session the organization of future work on the other topics on its agenda. 

15. The Commission, during its meetings in 1965,° desired to reserve the 
possibility of a two-week extension of its Eighteenth Session in summer 
1966, the question of the extension to be decided in January 1966 in the 
light of the progress made up to that time. The General Assembly, by 
Resolution 2045 (XX) of 8 December 1965, noted that proposal with ap- 
proval. At its 835th meeting on 20 January 1966, the Commission 
unanimously decided in principle in favour of the two-week extension, 
subject to the possibility of earlier adjournment if the progress of work 
permitted. The dates envisaged for the Eighteanth Session are therefore 
from 4 May to 22 July 1966. Tt will be held at the Office of the eae 
Nations at Geneva. 


H. CO-OPERATION WITH OTHER BODIES 
EUROPEAN COMMITTEE ON LEGAL CO-OPERATION 


16. At its 827th meeting on 10 January 1966, the Commission con- 
sidered a letter of 16 December 1965 from the Secretary-General of the 
Council of Europe, addressed to the Secretary-General of the United .Na- 
tions, who had transmitted it to the Commission. The letter stated that 
the Council of Europe in 1963 had set up a special body, the European 


e Ibid., Chapter IV, par. 54, and Chapter V, par. 66. 
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Committee on Legal Co-operation, for the purpose of dealing with co- 
operation of its member states in the legal field. The Committee, which 
was composed of delegations of eighteen states and of three delegates of 
the Consultative Assembly of the Council of Europe, had under considera- 
tion various items (including immunity of states, consular functions, and 
reservations to international treaties) which appeared to be connected 
with the work of the International Law Commission. It was proposed to 
establish a co-operative relationship of the Commission with the European 
Committee like those existing with the juridical bodies of the Organization 
of American States and with the Asian-African Legal Consultative Com- 
mittee. The Commission decided at its 827th meeting to establish a re- 
lationship under Article 26 of its Statute with the Huropean Committee 
on Legal Co-operation. 

17. The European Committee was represented at the Commission’s 
meeting by Mr. H. Golsong, Director of Legal Affairs, Council of Europe, 
who addressed the Commission at its 880th meeting on the work of the 
Committee, © 


INTER-AMERICAN COUNCIL OF JURISTS 


18. The Inter-American Juridical Committee, the standing organ of the 
Inter-American Council of Jurists, was represented by Mr. José Joaquin 
Caicedo Castilla, who addressed the Commission at its 880th meeting on 
13 January 1966 on the legal work of the Organization of American States. 
He referred in particular to the meeting of the Inter-American Council 
of Jurists in San Salvadora meeting of the Inter-American Juridical 
Committee in Rio de Janeiro in July, August and September 1965, and an 
extraordinary Inter-American Conference in Rio de Janeiro in November 
1965. The Juridicial Committee had completed work on drafts concerning 
the breadth of the territorial sea, international responsibility of the state, 
industrial and agricultural utilization of international rivers and lakes, 
and differences between intervention and collective action. The Extra- 
ordinary Conference had, among other things, examined the opinion of the 
Juridical Committee on the last-mentioned subject. 


I. SEMINAR ON INTERNATIONAL LAW 


19. At its 881st meeting on 14 January 1966 the Commission took note 
of the final preambular paragraphs and operative paragraph 4 of General 
Assembly’ Resolution 2045 (XX) of 8 December 1965, by which the Gen- 
eral Assembly noted with satisfaction that the Office of the United Nations 
at Geneva had organized, during the first part of the Seventeenth Session 
of the Commission, a seminar in international law, and expressed the wish 
that during future sessions other seminars would be held with the par- 
ticipation of a reasonable number of nationals of the developing countries. 
At that meeting, explanations concerning the seminar to be held during 
the Highteenth Session of the Commission were given on behalf of the 


the eubject of a report (A/CN.4/176) by Mr. Eduardo Jiménez de Aréchaga to the 
Commission at the first part of the Seventeenth Session. 
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United Nations Office at Geneva by Mr. Pierre Raton, the officer in charge 
of the organization of the Seminar. It was explained that practical rea- 
sons made it necessary to hold the Seminar to begin not later than the 
second or third week of the session. The seccnd Seminar would be of 
slightly longer duration than the first, in order to give the participants 
an opportunity to do research in the library cf the Palais des Nations. 
The number of participants would be increased to a maximum of twenty 
or twenty-one in order to help secure a better geographical distribution ; 
but a further increase would risk impairing the possibilities for the par- 
. ticipants to play an active part and to have personal contacts with mem- 
bers of the Commission. It was hoped that other governments would 
follow the examples of the governments of Israel and Sweden, which had 
generously agreed to provide one fellowship each to enable a national of 
a developing country to attend the seminar. l 

20. In the course of the discussion certain members of the Commission 
made observations about the Seminar. One member suggested that a fur- 
ther attempt should be made to explore the possibilities of obtaining 
fellowships from governments and private sources. Another suggested 
that it might be desirable for other members of the Commission in addition 
to the lecturer to attend the lectures, so that the debate could be broad- 
ened; that the maximum number of participants could be enlarged to 
thirty; and that one method of ensuring that the best candidates were 
chosen for fellowships would be to have them chosen by the universities in 
their countries of origin. The Commission decided to bring these com- 
ments to the attention of the Office of the United Nations at Geneva, 
for its consideration. 


. PART II 
REPORT OF THE INTERNATIONAL LAW COMMISSION ON _ 


aoaaa” 


THE WORK OF ITS EIGHTEENTH SESSION 
Geneva, May 4-July 19, 1966 


CHAPTER I 
ORGANIZATION OF THE SESSION 


1. The International Law Commission, established in pursuance of Gen- 
eral Assembly Resolution 174 (II) of 21 November 1947 and in accord- 
ance with its Statute annexed thereto, as subsequently amended, held its 
Highteenth Session at the United Nations Office at Geneva from 4 May 
to 19 July 1966. The Commission thus availed itself of the possibility of 
extending its session which was granted by the General Assembly at its 
Twentieth Session in the interest of allowing the Commission to complete 
as much work as possible during the term of offices of the present members. 
The work of the Commission during this session is described in this report. 
Chapter I of the report, on the law of treaties, contains a description of 
the Commission’s work on that topic, together with seventy-five draft 
articles and commentaries thereon, as finally approved by the Commission. 


é 
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Chapter III, relating to special missions, contains a description of the 
Commission’s work on that topic. Chapter IV relates to the programme 
of work and organization of future sessions of the Commission, and to a 

number of administrative and other questions. 


A. MEMBERSHIP AND ATTENDANCE 
2. The Commission consists of the following members: 


Mr. Roberto Aao (Italy) 

Mr. Gilberto Amapo (Brazil) 

Mr. Milan Barros (Yugoslavia) 

Mr. Mohammed Berpsaour (Algeria) 

Mr. Herbert W. Briaes (United States of America) © 

Mr. Marcel Capreux (Canada) 

Mr. Erik Castrén (Finland) 

Mr. Abdullah ELr-Erran (United Arab Republic) 

Mr. Taslim O. Exaas (Nigeria) 

Mr. Eduardo JIMÉNEZ DE Arfouaaa (Uruguay) 

Mr. Manfred Lacus (Poland) 

Mr. Liv Chieh (China) 

Mr. Antonio pz Luna (Spain) 

Mr. Radhabinod Pau (India) 

Mr. Angel Parepes (Ecuador) 

Mr. Obed Pressou (Togo) 

Mr. Paul Reuter (France) 

Mr. Shabtai RosENNE (Israel) 

Mr. José Maria Rupa (Argentina) 

Mr. Abdul Hakim Taprsi (Afghanistan) 

Mr. Senjin Tsurvoxa (Japan) 

Mr. Grigory I. Tunzin (Union of Soviet Socialist Republics) 

Mr. Alfred Verpross (Austria) 

Sir Humphrey Watpock (United Kingdom of Great Britain and 
Northern Ireland) 

Mr. Mustafa Kamil Yasszrn (Iraq). 


3. Except for Mr. Mohammed Bedjaoui, Mr. Marcel Cadieux, Mr. 
Taslim O. Elias, Mr. Liu Chieh and Mr. Radhabinod Pal, who were unable 
to be present at the Eighteenth Session, all other members attended. 


B. OFFICERS _ 
4. At its 844th meeting, held on 4 May 1966, the Commission elected 
the following officers: 


Chairman: Mr. Mustafa Kamil Yasseen 

First Vice-Chairman: Mr. Herbert W. Briggs 
Second Vice-Chairman: Mr. Manfred Lachs 
Rapporteur: Mr. Antonio de Luna 


5. At its 845th meeting, held on 5 May 1966, the Commission appointed 
a Drafting Committee composed as follows: 
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Chairman: Mr. Herbert W. Briggs 

Members: Mr. Roberto Ago; Mr. Erik Castrén; Mr. Abdullah El- 
Erian; Mr. Eduardo Jiménez de Aréchaga; Mr. Manfred Lachs; Mr: 
Antonio de Luna; Mr. Paul Reuter; Mr. RADIR Rosenne; Mr. 
_ Grigory I. Tunkin; Sir Humphrey Waldock.: 


6. Mr, Constantin A. Stavropoulos, Legal ‘Counsel: attended the 878th, 
. 879th and 880th meetings, held on 27, 28 and 29 June 1966 respectively, 
- and represented the Secretary-General at those meetings. Mr. Constantin. 
A. Baguinian, Director of the Codification Division of the Office of Legal 
Affairs, represented the Secretary-General at the other meetings’ of the 
session, and acted as Secretary to the Commission. 


C. AGENDA 


7. The Commission adopted an agenda for the Highteenth Session, con- 
sisting of the following items: 


. Law of treaties 
ee 
. Special missions 
. Organization of future work 
. Date and place of the Nineteenth Session 
. Co-operation with other bodies 
. Other business . 


ma or wD e 


8, In the course of the session, the Commission held fifty-one public 
meetings. In addition, the Drafting Committee held twenty-three meet- 
ings. The Commission considered all the items on its agenda. At the 
invitation of the Legal Counsel of the United Nations and in accordance 
with suggestions made in the Sixth Committee at the Twentieth Session 
of the General Assembly, the Commission discussed the procedural and 
organizational problems involved in a possible diplomatic conference on 
the law of treaties, and also the question of the responsibilities of United 
Nations organs in furthering co-operation in the development of the law 
of international trade and in promoting its progressive unification and 
harmonization. 


CHAPTER II i 255- = Qi 


LAW OF TREATIES 
Reet aaa Ta, 
I. INTRODUCTION 


A. Summary of the Commission’s proceedings 


9. At its First Session in 1949, the International Law Commission at 

its sixth and seventh meetings placed the law of treaties amongst the 

bene listed in its report + for that year as being suitable for codification, 
a 


nd at its 38rd meeting appointed Mr. J. L. Brierly as Special Rapporteur 
for the subject. 


1 Official Reeords of the General Assembly, Fourth Session, Supplement No. 10 
(A/925), par., 16. 
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10. At its Second Session in 1950, the Commission devoted its 49th to 
53rd and 78th meetings to a preliminary discussion of Mr. Brierly’s first 
report,* which like his other reports envisaged that the Commission’s work 
on the law of treaties would take the form of a draft convention. The 
Commission also had before it replies of governments to a questionnaire 
addressed to them under Article 19, paragraph 2, of its Statute.’ 

11. At its Third Session in 1951, the Commission had before it two 
reports from Mr. Brierly,‘ one relating to the continuation of the Com- 
mission ’s, general work on the law of treaties, and the other relating to 
reservations to multilateral conventions, a topic referred to the Commission 
by the General Assembly in its Resolution 478 (V) of 16 November 
1950, ky which the Assembly also requested an advisory opinion from the 
Internation] Court of Justice on the particular problem of reservations to 
the Genocide Convention.’ The Commission considered the first report at 
its 84th to 88th, 9&th to 100th, and 134th meetings, and the second report 
at its 100th to 106th, 125th to 129th, and 188rd meetings. The conclu- 
sions of the Commission regarding reservations to multilateral conventions 
were given in Chapter II of its report.® 

12. At its Fourth Session in 1952, the Commission had before it a third 
report on the law of treaties prepared by Mr. Brierly,’ but as Mr. Brierly 
had meanwhile resigned his membership of the Commission, the Commis- 
sion did not think it advisable to discuss that report in the absence of the 
author, and after a discussion at its 178th and 179th meetings, appointed 

L’ Mr. (later Sir Hersch) Laut pacht_as-Npedial Rapporteur. In 1952 the 
Secretariat published a volume in the United Nations Legislative Series 8 
entitled ‘‘Laws and Practices concerning the Conclusion of Treaties.’’ 

13. At the Fifth Session in 1953 and the Sixth session in 1954 the Com- 
mission received two reports? by Sir Hersch Lauterpacht, but was unable 
to discuss them. Since meanwhile Sir Hersch Lauterpacht had resigned 
from the Commission upon his election as a judge of the International 


Court of Justice, the Commission at its Seventh Session in 1955 E 
"i meeting) appointed Sir Gerald Hitzmanrice as Special Rapporteur i in 
place. 


14. At the next five sessions of the Commission, from 1956 to 1960, Sir 
Gerald ‘Fitzmaurice presented five successive reports’ covering re- 





2 Yearbook of the International Law Commission, 1950, Vol. IT, p. 223. 

8 Ibia., 'p. 196. 

4 Yearbook of the International Law Commission, 1951, Vol. II, pp. 1 and 70. 

6 I.C.J.. Reports 1951, p. 15. 

6 Yearbook of the International Law Commission, 1951, Vol. II, pp. 125-1381. 

7 Yearbook of the International Law Commission, 1952, Vol. II, p. 50. 

8 ST/LEG/SER.B/3 (United Nations publication, Sales No.: 1952. V. 4). 

9 Yearbook of the International Law Commission, 1953, Vol. II, p. 90, and 1954, 
Vol. II, p. 123. 

10 Yearbook of the International Law Commission, 1956, Vol. IL, p. 104; 1957, Vol. 
II, p. 16; 1958, Vol. II, p. 20; 1959, Vol. II, p. 37; and 1960, Vol. ÍI, p. 69. In 1957 
the Secretariat published a ‘‘ Handbook of Final Clauses’? (ST/LEG/6). In addition, 
at the Eleventh Session in 1959, the Secretariat submitted a note on its practice in re- 
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spectively : (a) the framing, conclusion and entry into force of treaties, (b) 
the termination of treaties, (c} essential and substantial validity of treaties, 
(d). effects of treaties as between the parties (operation, execution and 
enforcement), and (e) treaties and third states. Although taking full 
account of the reports of his predecessors, Sir Gerald Fitzmaurice pre- 
pared his drafts de novo and framed them in the form _of_an_expository 
code rather than of a convention. During this period the Commission’s 
time was largely taken up with other topics so that apart from a brief 
discussion of certain general questions of treaty law at the 368th-370th 
meetings of the Highth Session in 1956, it was able to concentrate upon 
the Jaw of treaties only at its Eleventh Session in 1959 . At that session 
it devoted twenty-six meetings (480th-496th, 500th-504th and 519th-522nd 
meetings) to a discussion of Sir Gerald Fitzmaurice’s first report, and 
provisionally adopted the texts of fourteen articles, together with their 
commentaries. However, the time available was not sufficient to enable 
the Commission to complete its series of draft articles on that part of 
the law of treaties. In its report for 1959 1 the Commission, in addition 
to setting out the text of those articles, explained the reasons why, without 
prejudice to any eventual decision it might take, it had been envisaging 
its work on the law of treaties as taking the form of ‘‘a code of a general 
character,” rather than of one or.more interna<ional conventions. This 
. question is discussed in the next section below. 

15. The Twelfth Session, in 1960, was entirely taken up with drafts on 
other topics, so that no further progress was made with the law of treaties 
at that session. Sir Gerald Fitzmaurice then resigned from the Commis- 
sion_after his election as a judge of the International Court of Justice, 
and at the Thirteenth Session, in 1961, the Commission appointed Sir e 
Humphrey Waldock to succeed him as Special Rapporteur on the law ofa 
treaties. At the same session the Commission decided,!? after discussion . 
at the 620th and 621st meetings, that its aim would be to prepare draft 
articles on the law of treaties intended.to serve as the basis for a conven- - 
tion (see the next section below). The General Assembly, in its Resolu- 
tion 1686 (XVI) of 18 December 1961, taking note of the Commission’s 
decision, recommended that the Commission continue its work on the law 
of treaties. . 


16. At its Fourteenth Session in_1962, the Commission, at its 637th- 


670th and 672nd meetings, considered the first report of Sir Humphrey 


Waldock,** adopted a pravisional draft of twenty-ninearticles on the con- 
clusion, entry into force and registration of treaties,* and decided to trans- 
mit its draft, through the Secretary-General, to governments for their 
comments. The General Assembly, in its Resolution 1765 (XVII) of 


lation to certain questions; Yearbook of the International Law Commission, 1959, Vol. 
II, p. 82, In the same year the Secretariat published a ‘‘Summary of the Practice of 
the Seeretary-General as Depositary of Multilateral Agreements’? (ST/LEG/7). 

11 Yearbook of the International Law Commission, 1959, p. 88. 

12 Yearbook of the International Law Commission, 1961, Vol. IJ, p. 128, par. 39. 

18 Yearbook of the International Law Commission, 1962, Vol. II, p. 27. 

14 Ibid., p. 161, 
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20 November 1962, recommended that the Commission continue the work 
of codification and progressive development of the law of treaties, taking 
into account the views expressed in the Assembly and the zomments sub- 
mitted by governments. 
17. At its Fifteenth Session in 1963, the Commission, at its 673rd-685th, 
687th-71lth, 714th, 716th-7oist meetings, co considered the second report 
„of Sir of Sir Humphrey Waldock,* adopted a provisional draft of twenty- 
a four farther article. one te invalidity, termination, and suspension of 
treaties,!® and likewise decided to transmit them to governments for their 
comments. At the same session, the Commission studied the question of 
extended participation in general multilateral treaties concluded under 
the auspices of the League of Nations, which had been referred to it by 
General Assembly Resolution 1766 (XVII) of 20 November 1962. On this 
question the Commission, at its 712th and 718th meetings, considered a 
special report 1 by Sir Humphrey Waldock, and submitted its conclusions 
in its report to the General Assembly.1® The General Assembly, in Resolu- 
tion 1902 (XVIII) of 18 November 1963, made a recommendation concern- 
ing the Commission’s work on the law of treaties which was similar to that - 
in Resolution 1765 (XVII), referred to in the preceding paragraph. 

18. At its Sixteenth Session in 1964, the Commission, at its 726th-755th, 
759th-76t 60th, 764th-767th, 769th and 770th-774th meetings, considered the 
third report of Sir Humphrey Waldock,**® and adopted a provisional draft 
of nineteen further articles on the application, effects, revision and in- 
terpretation of treaties, thus completing a provisional draft on the topic. 
The third part of the draft articles was also transmitted to governments 
for their comments. 

19. The comments of governments on the provisional draft were pub- 
lished_ for the use of the Commission in Documents—A/CN.4/175 and 
Add.1-5 and A/ON.4/182 and Corr] and Addl, 2/Rev.1 and 3. Part 
If of each of those documents reproduced article by article extracts from 
the summary records of the Sixth Committee containing the views ex- 
pressed on the articles in that committee. The comments submitted in 
writing by governments, which were published in Part I of those docu- 
ments, are_also published in the annex to the present. report.* 

20. At the first part of its Seventeenth Session, from May to July 1965, 
the Commission, at its 776th-808rd, 810th-816th, 819th and 820th meetings, 
began the revision of the draft articles in the light of the comments of 


eee NNO hice AAs ete 


rn It had before it the fourth report of Sir-Humphrey Wal- 


20 ; 
dock? which summarized the written_comments-of governments and also 











15 Yearbook of the International Law Commission, 1963, Vol. II, p. 36. At that 
session the Secretariat submitted a memorandum (A/ON.4/154) on>regolutions of the 
General Assembly concerning the law of treaties. 

16 [bid., p. 189. 17 A/CN.4/162. 

18 Yearbook of the International Law Commission, 1963, Vol. IT, p. 27. 

19 Yearbook of the International Law Commission, 1964, Vol. IT, p. 5. 

* Not printed here. 
Yearbook of the International Law Commission, 1965, Vol. II (A/ON.4/177 and 
Ada 1-2). FS 
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those made orally by delegations in the General Assembly, and made 
proposals for the revision of the articles. The Commissicn also had 
before it a report (A/5687) on ‘‘Depositary Practice in Relation to 
Reservations,’’ submitted by the Secretary-General to the General As- 
sembly in accordance with Resolution 1452 B (XIV), and certain further 
information on depositary practice and reservations submitted by the 
Secretary-General at the request of the Commission.” The Commission 
in 1965 re-examined the first twenty-nine articles of the draft, but, as the 
draft articles were still considered as subject to review, the Commission 
did not consider that it would be useful to adopt commentaries on those 
articles. The General Assembly, in Resolution 2045 (XX) of 8 December 
1965, again made a recommendation concerning the Commission’s work on 
the law of treaties which was like those in Resolutions 1765 (XVII) and 
1902 (XVIII), referred to above. 

21. For the purpose of finishing the draft articles before the end of the 
term of office of its present members, the Commission proposed to hold the 
second part of its Seventeenth Session for four weeks in January 1966, 

. and the General Assembly, by Resolution 2045 (XX), approved that pro- 
posal. Those four weeks of meetings, consisting of the 822nd-843rd meet- 
ings, were held in Monaco by invitation of the Government of the Princi- 
pality, and the law of treaties was discussed at all of them. The Com- 
mission had before it the fifth report of Sir Humphrey Waldock,? and 
re-examined 21 further articles, but again did not adopt commentaries on 
those articles. 

22. At the Eighteenth Session the Commission has had before it the sixth 
report of Sir Humphrey Waldock, and also a memorandum by the 
Secretariat entitled ‘‘Preparation of Multilingual Treaties’’ (A/CN.4/187). 
At its 845th-876th, 879th-880th and 888rd-894th meetings, the Commis- 
sion re-examined the remainder of the draft articles, revised certain earlier 
articles, decided upon the order of all the_articles, dealt with some gen- 
eral questions of terminology, adopted the commentaries on all articles, 
and also, in accordance with suggestions made by representatives in the 
Sixth Committee at the Twentieth Session of the General Assembly, con- 
sidered the procedural and organizational problems inyolyed_in_a_possible - 
conference on the law of treaties. The Commission has adopted the final 
text of its draft articles on the law of treaties in English, French and 

ıı Spanish, and, in accordance with its Statute, submits them herewith to the 

n General Assembly, together with the recommendations contained in para- 

'| graphs 36 and 37 below. 























B. Form of the draft articles 


23. The first two Special Rapporteurs of the Commission on the law 
of treaties envisaged that the Commission’s work on the topie would take 
the form of a draft convention. The third Special Rapporteur, Sir 


21 Ibid., Vol. I, 791st meeting, par. 61, and 801st meeting, pars. 17-20. 
22 A/CN.4/183 and Add.1~4, 23 A/CN.4/186 and Add.1-7. 
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Gerald Fitzmaurice, however, drafted his reports in the form of an 

expository code. At its Thirteenth Session in 1961 the Commission, in 

appointing Sir Humphrey Waldock as its fourth Special Rapporteur on 

' the topic, decided ‘‘that its aim would be to prepare draft articles on the 

. law of treaties intended to serve as the basis for a convention.’’** Thus 

the Commission changed the scheme of its work from a mere expository 

Jeane of the law to the preparation of draft articles capable of serving 
as a basis for an instrument intended to become legally binding. 

- 24. This decision was explained as follows by the Commission in its 

report on its Fourteenth Session in 1962: *° 








‘First, an_expository code, however well formulated, cannot in the 

nature of things be so effective as a convention for consolidating the 
law; and the consolidation of the law of tréaties is of particular im- 
portance at the present time when so many new states have recently 
become members of the international community. Secondly, the 
codification of the law of treaties through a multilateral convention 
would give all the new states the opportunity to participate directly 
in the formulation of the law if they so wished; and their participa- 
tion in the work of codification appears io the Commission to be ex- 
tremely desirable in order that the law of treaties may be placed 
‘upon the widest and most secure foundations.’’ 


25, At the first part of its Seventeenth Session in 1965, the Commission 
re-examined the question in the light of the comments of certain govern- 
ments on the question of the form ultimately to be given to the draft 
articles, and of the view of two governments that the form should be that 
of a code rather than a convention. The Commission adhered to the 
views it had expressed in 1961 and 1962 in favour of a convention, and 
gave the same explanation as has been quoted in the preceding para- 
graph. The Commission also: 


‘. . . recalled that at the seventeenth session of the General As- 
sembly the Sixth Committee had stated in its report that the great _ 
majority of representatives had approved the Commission’s decision to 
give the codification of the law of treaties the form of a convention. 
The Commission, moreover, felt it to beits diity to aim at achieving 
the maximum results from the prolonged work done by it on the 
codification of the law of treaties. Accordingly, it reaffirmed its de- 
cision of 1961 to prepare draft articles ‘intended to serve as the 
basis for a convention’.’’ 


26. In submitting the final text. of the draft articles on the law of 
treaties in the present report, the Commission maintains the view which 
it accepted at the outset of its work on the topic and which it has ex- 
pressed in its reports since 1961. A corresponding recommendation is 
made in paragraph 36 below. 

27. The Commission also maintains the view that the draft articles 





24 Yearbook of the International Law Commission, 1961, Vol. II, p. 128, par. 39. 
` 28 Yearbook of the International Law Commission, 1962, Vol. II, p. 160, par. 17. 
26 Official Records of the General Assembly, Twentieth Session, Supplement No. 9 
(A/6009}, Chapter II, par. 16. 
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should be cast in the form of a single draft convention rather than that 
of a series of related conventions. As stated in its report for 1965; 7" 


ue 





he Commission concluded that the legal rules set out in 
the different parts are so far inter-related that it is desirable that 
they should be codified in a single convention. It considered that, 
while certain topics on the law of treaties may be susceptible of being 
dealt with separately, the proper co-ordination of the rules governing 
the several topics is likely to be achieved only by incorporating them 
in a single, closely integrated set_of articles. Accordingly, it decided 


thaf in the course of their revision the draft articles should be re- 
arranged in the. form of a single convention.”’ 


` C. Scope of the draft articles 


28. During the course of the preparation of its draft articles on the 
law of treaties, the Commission frequently had occasion to consider the 
` scope of application of those articles. It decided to limit that scope to 
treaties concluded between states, to the exclusion of treaties between 
states and other subjects “of international law and treaties between such 
other subjects of international law, and it also decided not to deal with 
international agreements not in written form. These decisions are ex- 
plained in the commentaries on Articles 1, 2 and 3 below. Apart from 
these matters, however, there are certain others which require explanation 
in this section. . . 

29. At its Fifteenth Session in 1963, the Commission concluded that the 
draft articles should not contain any provisions concerning the effect of the 
outbreak of hostilities upon treaties, although this topie might raise prob- 
lems both of the termination of treaties and of the suspension of peiz 
operation. It was explained in the report for 1963 °: that 


‘The Commission considered that the study of this topic would 
inevitably involve a consideration of the effect of the provisions of the 
Charter concerning the threat or use of force upon the legality of the 
recourse to the particular hostilities in question; and it did not feel 
that this question could conveniently be dealt with in the context of its 
present work upon the law of treaties.’’ 


30. Similarly, the draft articles do not contain provisions concerning the 
succession of states in respect of treaties, which the Commission considers 
can be more appropriately dealt with under the item of its agenda relating 
to succession of states and governments or conzerning the effect of the 
extinction of the international personality of a state upon the termination 
of treaties. In regard to the latter question, as is further explained in 
paragraph (6) of its commentary on Article 58 and in its 1963 report,” 
the Commission 





.. . did not think that any useful provisions could be formulated 
on this question without taking into account the problem of the 
succession of States to treaty rights and obligations.” 

27 Ibid., par. 18. 
28 Yearbook of the International Law Commission, 1963, Vol. IX, p. 189, par. 14. 
29 Ibid. 
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81, The draft articles do not contain provisions concerning the question 
of the international responsibility of a state with respect to a failure to 
perform‘a treaty obligation. This question, the Commission noted in its 
1964 report,®° would involve not only the general principles governing the 
reparation to be made for a breach of a treaty but also the grounds which 
may be invoked in justification for the non-performance of a treaty. As 
these matters form part of the general topic of the international respon- 
sibility of states which is to be the subject of separate examination by the 
Commission, it decided to exclude them from its codification of the law of 
treaties and to take them up in connexion with its study of the international 
responsibility of states. 

82. Moreover, the Commission, as explained in its 1964 report,® did not 
think it advisable to deal with the so-oaledmost-favonrednation canse. 
in the present codification of the general law of treaties, although it felt 
that such clauses might at some future time appropriately form the subject 
of a special study. Likewise the Commission, while recognizing the im- 
portance of not prejudicing in any way the operation of most-favoured- 
nation clauses, found it unnecessary to make a specifie exception regarding 
such clauses in Articles 30-33 of the present draft, since it did not consider 
that these clauses were in any way touched by these articles. | 

33. Again, no provision regarding the application of treaties providing 


for obligations or rights to be performed or enjoyed by individuals has 


been included in the draft. It was stated in the 1964 report ë? that 


‘Some members of the Commission desired to see a provision on 
that question included in the present group of draft articles. But 
other members considered that such a provision would go beyond the 
present scope of the law of treaties, and in view of the division of 
opinion the Special Rapporteur withdrew the proposal.’’ 


- 34. The Commission did not consider that it should cover the whole 
question of the relationship between treaty law and customary law, although 
aspects of that question are touched in certain articles. That question, it 
felt, would lead it far outside the scope of the law of treaties proper and 
would more appropriately be the subject of an independent study. __ 

35. The Commission’s work on the law of treaties constitutes both codifica- 


tion and progressive development of interna, tional law in the sense in which 
those concepts are defined in Article 15 of the Commission’s Statute, and, 


as was the case with several previous drafts, it is not practicable to 
determine into which category each provision falls. Some of the com- 
mentaries, however, indicate that certain new rules are being proposed for 
the consideration of the General Assembly and of governments. 


80 Yearbook of the International Law Commission, 1964, Vol. IX, pp. 175-6, par. 18. 

81 Yearbook of the International Law Commission, 1964, Vol. TI, p. 176, par. 21. 

82 Ibid., par. 22. 

38 See, e.g., Yearbook of the International Law Commission, 1956, Vol. IX, pp. 255- 
256, pars.' 25-26, and 1961, Vol. TI, p. 91, par. 32. 
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II. RECOMMENDATION OF THE COMMISSION TO CONVENE AN INTERNATIONAL 
CONFERENCE ON THE LAW OF TREATIES 


36. At its 892nd meeting on 18 July 1966 the Commission decided, in 
conformity with Article 23, paragraph 1 (d), of its Statute, to recommend 
that the General. Assembly should convene an international conference of 


plenipotentiaries to study ‘the Commiission’s draft articles on the law of, 


treaties and to conclude a convention on the subject. 

37. The Commission wishes to refer to the titles given to parts, sections 
and articles of its draft, which it considers helpful for an understanding 
of the structure of the draft and for promoting ease of reference. It 
expresses the hope,.as it did in regard to its draft articles on consular 
relations,™ that these titles, subject to any appropriate changes, will be 
retained in any convention which may be concluded in the future on the 
basis of the Commission’s draft articles. 


III. RESOLUTION ADOPTED BY THE COMMISSION 


88. The Commission, at its 898rd meeting on 18 July 1966, after adopting 
the text of the articles on the law of treaties, unanimously adopted the 
following resolution: 


“The International Law Commission, 

“Having adopted the draft articles on the law of treaties, 

‘“‘ Desires to express to the Special Rapporteur, Sir Humphrey Wal- 
dock, its deep appreciation of the invaluable contribution he has made 
to the preparation of the draft throughout these past years by his 
tireless devotion and incessant labour, which have enabled the Com- 
mission to bring this important task to a successful conclusion. ”? 

DRAFT ARTICLES ON THE LAW OF TREATIES 


PART I 


INTRODUCTION 


ARTICLE 1 i Epe 
The scope of the present articles 


The present articles relate to treaties concluded between states. 


ARTICLE 2 
Use of terms 


1. For the purposes of the present articles: 

(a) “Treaty” means an international agreement concluded between 
states in written form and governed by international law, whether em- 
bodied in a single instrument or in two or more related instruments and 
whatever its particular designation. 


84 Yearbook of the International Law Commission, 1961, Vol. IT, p. 92, par. 35. 
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(b) “Ratification,” “Acceptance,” “Approval,” and “Accession” mean 
in each case the international act so named whereby a state establishes 
on the international piane its consent to be bound by a treaty. 


(c) “Full powers” means a document emanating from the competent — 
authority of a state designating a person to represent the state for 


negotiating, adopting or authenticating the text of a treaty, for express- 
ing the consent of the state to be bound by a treaty, or for accomplishing 
any other act with respect to a treaty. 

(d) “Reservation” means a unilateral statement, however phrased or 
named, made by a state, when signing, ratifying, acceding to, accepting 
or approving a treaty, whereby it purports to exclude or to vary the 
legal effect of certain provisions gr the á in their application to that 
state. ' i 

(e) “Negotiating state” means a state which took part in the drawing 
up and adoption of the text of the treaty. 

(f) “Contracting state” means a state which has consented to be 
bound by the treaty, whether or: not the treaty has entered into force. 


(g) “Party” means a state which has consented to be bound by the. 


treaty and for which the treaty is in force. 

(h) “Third state” means a state not a party to the treaty. 

(i) “International organization” means an intergovernmental organi- 
zation. 

2. The provisions of paragraph 1 regarding the use of terms in the 
present articles are without prejudice to the use of those terms or to the 
peat which may be given to them i in the internal law of any state 


Abror 3 
International agreements not within the scope of the present articles 


` The fact that the present articles do not relate: 

(a) To international agreements concluded between states and other 
subjects of international law or’ between such other subjects of inter- 
national law; or 

(b) To international agreements not in written form 
shall not affect the legal force of such agreements or the application to 
them of ‘any of the rules set forth in the present articles to which they 
would be subject independently ‘of these articles. 


ae : ARTICLE 4 


Treaties which ace constituent instruments of international organizations 
: or are adopted within international organizations 


The dpplication of the present articles to treaties which are con- 
stituent instruments of an international organization or are adopted 
within an international organization shall be subject to any relevant 
rules of 'the organization. | 
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= PARTH 
CONCLUSION AND ENTRY INTO FORCE OF TREATIES 
SECTION 1: CONCLUSION OF TREATIES 
ARTICLE 5 
Capacity of states to conclude treaties 


1. Every state possesses capacity to conclude treaties. 

2. States members of a federal union may possess a capacity to con- 
clude treaties if such capacity is admitted by the federal. constitution 
and within the limits there laid down. 


ARTIOLE 6 
Full powers to represent the state in the conclusion of treaties 


1. Except as provided in paragraph 2, a person is considered as 
representing a state for the purpose of adopting or authenticating the 
text of a treaty or for the purpose of STDERR EE the consent of the state 
to be bound by a treaty only if: 

(a) He produces appropriate full powers; or 

(b) It appears from the circumstances that the intention of the states 
concerned was to dispense with full powers. 

2. In virtue of their functions and without having to produce full 
powers, the following are considered as. representing their state: 

(a) ‘Heads of State, Heads of Government and Ministers for Foreign 
Affairs, for the purpose of performing all acts relating to the conclusion 
of a treaty; 

(b) Heads of diplomatic missions, for the purpose of adopting the 
text of a treaty between the accrediting state and the state to which 

they are accredited ; 

(c) Representatives accredited by states to an international confer- 
ence or to an organ of an international organization, for the purpose of 
the adoption of the text of a treaty in that conference or organ. 


ARTICLE 7 


Subsequent confirmation of an act performed without authority 


An act relating to the conclusion of a treaty performed by a person 
who cannot be considered under Article 6 as representing his state for 
that purpose is without legal effect unless afterwards confirmed by the 
competent authority of the state. 


ARTICLE 8 


Adoption of the text. 


1. The adoption of the text of a treaty takes place by the unanimous 
consent of the states parncipating in its crewing up except as provided 
in paragraph 2. . 
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2. The’ adoption of the text of a . treaty at an international conference 
takes place by the vote of two-thirds of the states participating in the 
conference, unless by the same majority they shall decide to apply a 
different rule. | 


Aes 9 
l 
Authentication of the text 


The text of a treaty is established as authentic and definitive: 
(a) By such procedure as may be provided for in the text or r agreed 
upon by the'states participating in its drawing up; or 
(b) Failing such procedure by the signature, signature ad referendum 
or initialling by the representatives of those states of the text of the 
treaty or of the Final Act of a conference incorporating the text. 
7 | 


ArticLE 10 
Conant to be bound by a treaty expressed by signature 


1, The consent of a state to be bound by a treaty is expressed by the 
signature, of its representative when: 

(a) The treaty provides that signature shall have that effect; 

(b) Itis otherwise established that the negotiating states were agreed 
that signature should have that effect; 

(c) The intention of the state in question to give that effect to the 
signature, appears from the full powers of its representative or was ex- 
_ pressed during the negotiation. 

2. For the purposes of paragraph 1: 

(a) The initialling of a text constitutes a signature of the treaty when 
it is. established that the negotiating states so agreed; 

(b) The signature ad referendum of a treaty by a representative, if 
confirmed by his state, constitutes a full signature of the treaty. 

2 Sali 11 
Consent to be bound by a treaty expressed by 
ratification, acceptance or approval 


a The: ‘consent of a state to be bound by a treaty is expressed by 
ratification when: | 
(a) The treaty provides for such consent to be expressed by means ot 
ratification; 

(b) It is otherwise established ee the negotiating States were agreed 
that ratification should be required; 

(c) The representative of the state in question has signed the treaty 
subject to ratification; or | 

(d) The intention of the state in question to sign the treaty subject to 
ratification appears from the full powers of its representative or was ex- 
pressed during the negotiation, 
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2. The consent of a state:to be bound by a treaty is expressed by ac- 
ceptance or approval. under’ conditions similar to those which- apply to 
ratification. 


ARTICLE 12 
Consent to be bound by a treaty expressed by accession 


The consent of a state to be bound by a treaty is expressed by acces- 
sion when: 

(a) The treaty or an amendment to the treaty provides that such 
consent may be expressed by that state by means of accession; 

_(b) It is otherwise established that- the negotiating states were agreed 
that such consent may be expressed by that state by means of accession; 
or l : 
: (c) All the parties have subsequently agreed that such consent may 
be expressed by that state by means of accession. 


ARTICLE 13 


Exchange or deposit of instruments of ratification 
acceptance, approval or accession 


Unless the treaty otherwise provides, instruments of ratification, ac- 
ceptance, approval or accession establish the consent ot a state to be 
bound by a treaty upon: 

(a) Their exchange between the contacting states; 

(b) Their deposit with the depositary; or i 

(c) Their notification to the contracting states or to the a aaa 
if so agreed. . 


4 


ARTICLE 14 


_ Consent relating to a part of a treaty and diola 
of differing provisions 


1. Without prejudice to the provisions of Articles 16 to 20, the consent 
of a state to be bound by part of a treaty is effective only if the treaty 
- so permits or the other-contracting states so agree. 

2. The consent of a state to be bound by a treaty which permits: a 
choice between differing provisions is effective only if it is made plain 
to which of the provisions the consent relates. 


ARTICLE 15 


Obligation of a state not to frustrate the object 
of a treaty prior to its entry into force 


A state is obliged to refrain from acts tending to frustrate the object 
of a proposed treaty when: 

(a) It has agreed to enter into negotiations for the soneiacien of the 
treaty, while these negotiations are in progress; 
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(b) It has signed the treaty subject to ratification, acceptance or ap- 
proval, until it shall have made its intention clear not to become a party 
to the treaty; 

(c) It has expressed its consent to be bound by the treaty, pending 
the entry into force of the treaty and provided that such entry into force 
is not unduly delayed. 


SECTION 2: RESERVATIONS TO MULTILATERAL TREATIES 
ARTICLE 16 


Formulation of reservations 

A state may, when signing, ratifying, accepting, approving or ac- 
ceding to a treaty, formulate a reservation unless: 

(a) The reservation is prohibited by the treaty; 

(b) The treaty authorizes specified reservations which do not include 
the reservation in question; or 

(c) In cases where the treaty contains no provisions regarding res- 
ervations, the reservation is incompatible with the object and purpose 
o£ the treaty. 

7 ARTICLE 17 
Acceptance of and objection to reservations 


1. A reservation expressly or impliedly authorized by the treaty does 
not require any subsequent acceptance by the other contracting states 
unless the treaty so provides. 

2. When it appears from the limited number of the negotiating states 


and the object and purpose of the treaty that the application of the ' 


treaty in its entirety between all the parties is an essential condition of 
the consent of each one to be bound by the treaty, a reservation requires 
acceptance by all the parties. 

3. When a treaty is a constituent instrument of an international organi- 
zation, the reservation requires the acceptance of the competent organ 
of that organization, unless the treaty otherwise provides. 

4. In cases not falling under the preceding paragraphs of this article: 

(a) Acceptance by another contracting state of the reservation con- 
stitutes the reserving state a party to the treaty in relation to that state 
if or when the treaty is in force; 

(b) An objection by another contracting state to a reservation pre- 
cludes the entry into force of the treaty as between the objecting and 
reserving states unless a contrary intention is expressed by the objecting 
state; 

(c) An act expressing the state’s consent to be bound by the treaty 
and containing a reservation is effective as soon as at least one other 
contracting state has accepted the reservation. 

5. For the purposes of paragraphs 2 and 4 a reservation is considered 
to have been accepted by a state if it shall have raised no objection to 
the reservation by the end of a period of twelve months after it was 
notified of the reservation or by the date on which it expressed its con- 
sent to be bound by the treaty, whichever is later. 
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ARTICLE 18 
Procedure regarding reservations 


1. A reservation, an express acceptance of a reservation, and an ob- 
jection to a reservation must be formulated in writing and communicated 
to the other states entitled to become parties to the treaty. 

2. If formulated on the occasion of the adoption of the text or upon 
signing the treaty subject to ratification, acceptance or approval, a reser- 
vation must be formally confirmed by the reserving state when express- 
ing its consent to be bound by the treaty. In such a case the reserva- 
tion shall be considered as having been made on the date of its confirma- 
tion. 

3. An objection to the reservation made previously to its E T 
does not itself require confirmation. o oy 
ARTICLE 19 
Legal effects of reservations 


1. A reservation established with regard to at party in accord- 
ance with Articles 16, 17 and 18: 

(a) Modifies for the reserving state the provisions of the treaty to | 
which the reservation relates to the extent of the reservation; and . 

(b) Modifies those provisions to the same extent for such other pany 
in its relations with the reserving state. 
~ 2., The reservation does not modify the provisions of the mery for 

the other parties to the treaty inter se. 

3. When a state objecting to a reservation agrees to consider the 
treaty in force between itself and the reserving state, the provisions to 
which the reservation relates do not apply as between the two states to 
the extent of the reservation. si 


ARTICLE 20 


Withdrawal of reservations 


1. Unless the treaty otherwise provides, a reservation may be with- 
drawn at any time and the consent of a state which has accepted the 
reservation is not required for its withdrawal. 

2. Unless the treaty otherwise provides or it is otherwise agreed, the 
withdrawal becomes operative only when notice of it has been received 
by the other contracting states. 


SECTION 3: ENTRY INTO FORCE OF TREATIES 
ARTICLE 21 . 


Entry into ioris 


1, A treaty enters into force in such manner and upon suċh date as 
it may provide or as the negotiating states may agree. 
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2. Failing any such provision or agreement, a treaty enters into force 
as soon as consent to be bound by me treaty has been established for all 
the negotiating states. 

3. When the consent of a state to be bound is established after a 
treaty has come into force, the treaty enters into force for that state on 
the date when its consent was established unless the treaty otherwise 
provides. 


ARTICLE 22 
Entry into force provistonally 


1. A treaty may enter into force provisionally if: 

(a) The treaty itself prescribes that it shall enter into force pro- 
visionally pending ratification, acceptance, approval or accession by the 
contracting states; or 

(b) The negotiating states have i in some other manner so agreed, 

2. The same rule applies to the entry into force provisionally of part 
of a treaty. 


PART IIT 
OBSERVANCE, APPLICATION AND INTERPRETATION OF TREATIES _ 
SECTION 1: OBSERVANCE OF TREATIES 
ARTICLE 23 
Pacta sunt servanda 


_ Every treaty in force is binding upon the parties to it and must be 
performed by them in good faith. 


SECTION 2: APPLICATION OF TREA'TIES 
ARTICLE 24 
Non-retroactivity of treaties 


Unless a different intention appears from the treaty or is otherwise 
established, its provisions do not bind a party in relation to any act or 
fact which took place or any situation which ceased to exist before the 
date of the entry into force of the treaty with respect to that party. 


ARTICLE 25 
Application of treaties to territory | 
Unless a different intention appears from the treaty or is otherwise 
established, the application of a treaty extends to the entire territory of 


each party. 
ARTICLE 26 


' Application of successive treaties relating to the 


{ 


! same subject-matter 
t 


1. Subject to Article 103 of the Charter of the United Nations, the 
rights and obligations of states parties to successive treaties relating — 
| 


$ 
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to the same subject-matter shall be determined in accordance with the 
following paragraphs. 

2. When a treaty specifies that it is subject to, or that it is not to be 
considered as inconsistent with, an earlier or later treaty, the provisions 
of that other treaty prevail. 

3. When all the parties to the earlier treaty are parties also to the 
later treaty but the earlier treaty is not terminated or suspended in op- 
eration under Article 56, the earlier treaty applies only to the extent that 
its provisions are compatible with those of the later treaty. 

4, When the parties to the later treaty do not melude all the parties 
to the earlier one: 

(a) As between states parties to both treaties the same rule applies 
as in paragraph 3; s 

(b) As between a state party to both treaties and a state party only 
to the earlier treaty, the earlier treaty governs their mutual rights and 
obligations; 

(c) As between a state party to both treaties and a state party only to 
the later treaty, the later treaty governs their mutual ore and obliga- 
tions. 

5. Paragraph 4 is without prejudice to Article 37, òr to. ‘any question 
of the termination or suspension of the operation of a treaty under 
Article 57 or to any question of responsibility which may arise for a state 
from the conclusion or application of a treaty the provisions of which 
are incompatible with its obligations towards another state under an- 
other treaty. . 


SECTION 3: INTERPRETATION OF TREATIES _ 
ARTICLE 27 | 
' General rale of interpretation 


1. A treaty shall be interpreted in good faith in accordance with the 
ordinary meaning to be given to the terms of the treaty in their context 
and in the light of its object and purpose. 

2. The context for the purpose of the interpretation of a treaty shall 
comprise, in addition to the text, including its preamble and annexes: 

(a) Any agreement relating | to the treaty which was made between 
all the parties in connexion with the conclusion of the treaty ; 

(b) Any instrument which was made by one or more parties in con- 
nexion with the conclusion of the treaty and accepted by the other 
parties as an instrument related to the treaty. 

3. There shall be taken. into account, together with the context: 

(a) Any subsequent agreement between the parties regarding the 
interpretation of. the treaty; 

(b) Any subsequent practice in the application of the treaty which 
establishes the understanding of the parties regarding its interpretation; 


af 
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(c) Any relevant rules of international law applicable in the relations 


between the parties, 
4. A special meaning shall be given to a term if it is established that 


the parties so intended. 


ARTICLE 28 
Supplementary means of interpretation 


Recourse may be had to supplementary means of interpretation, in- 
cluding the preparatory work of the treaty and the circumstances of its 
conclusion, in order to confirm the meaning resulting from the applica- 
tion of Article 27, or to determine the meaning when the interpretation 
according to Article 27: 

(a) Leaves the meaning ambiguous or obscure; or 

(b) Leads to a result which is manifestly absurd or unreasonable. 


ARTICLE 29 
Interpretation of treaties in two or more languages 


1. When a treaty has been authenticated in two or more languages, 
the text is equally authoritative in each language, unless the treaty pro- 
vides or the parties agree that, in case of divergence, a particular text 
shall prevail. 

2. A version of the treaty in a language other than one of those in 
which the text was authenticated shall be considered an authentic text 
only if the treaty so provides or the parties so agree. 

3. The terms of the treaty are presumed to have the same meaning 
in each authentic text. Except in the case mentioned in paragraph 1, 
when a comparison of the texts discloses a difference of meaning which 
the application of Articles 27 and 28 does not remove, a meaning which 
as far as possible reconciles the texts shall be adopted. 


SECTION 4: TREATIES AND THIRD STATES 
ARTICLE 30 


General rule regarding third states 


A treaty does not create either obligations or rights for a third state 
without its consent. 


1 


ARTICLE 31 
Treaties providing for obligations for third states 


An obligation arises for a state from a provision of a treaty to which 
it is not a party if the parties intend the provision to be a means of 
establishing the obligation and the third state has expressly accepted 


that obligation. 


1967] OFFICIAL DOCUMENTS | 273 


ARTICLE . 32 
Treaties providing for tights for third states . 


1. A'right arises for a state from a provision of a treaty to which it is 
not a party if the parties intend the provision to accord that right either 
to. the state in question, or to.a group of states to which it belongs, or 
to all states, and the state assents thereto. Its assent shall be presumed 
so long as the contrary is not indicated. 

2. A state exercising a right in accordance with paragraph 1 shall 
comply with the conditions for its exercise provided for in the treaty 
or established in conformity with the treaty. 


ARTICLE 33 
Revocation or modification of obligations or tights of third states 


1. When an obligation has arisen for a third state in conformity with 
Article 31, the obligation may be revoked or modified only with the 
mutual consent of the parties to the treaty and of the third state, unless 
it is established that they had otherwise agreed. 

2. When a right has arisen for a third state in conformity with Article 
32, the right may not be revoked or modified by the parties if it is estab- 
lished that the right was intended not to be revocable or subject. to 
modification without the consent of the third state. 


ARTICLE 34 


Rules in a treaty becoming binding through international custom 


Nothing in Articles 30 to 33 precludes a rule set forth in a treaty from 
becoming binding upon a third state as a customary rule of international 
law. . 


PART IV 
AMENDMENT AND MODIFICATION OF TREATIES 
| -_ ARTIONE 85- 
General ‘rule regarding the amendment of treaties 


A treaty may be amended by agreement between the parties, The 
rules laid down in Part II apply to such agreement except in so far as 
the treaty may otherwise provide. 

ARTICLE 36 


Amendment of multilateral treaties 


1. Unless the treaty otherwise provides, the amendment of multi- 
lateral treaties shall be governed by the following paragraphs. 
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2. Any proposal to amend a multilateral treaty as between all the 
parties must be notified to every party, each one of which shall have the 
right to take part in: 

(a) The decision as to the action to be taken in regard to such 
proposal; 

(b) The negotiation and conclusion of any agreement for the amend- 
ment of the treaty. 

3. Every state entitled to become a party to the treaty shall also be 
entitled to become a party to the treaty as amended. 

4. The amending agreement does not bind any state already a party 
to the treaty which does not become a party to the amending agreement; 
and Article 26, paragraph 4 (b) applies in relation to such state. 

5. Any state which becomes a party to the treaty after the entry into 
force of the amending agreement shall, failing an expression of a differ- 
ent intention by that state: | 

(a) Be considered as a party to the treaty as amended; and 

(b) Be considered as a party to the unamended treaty in relation to 
any party to the treaty not bound by the amending agreement. 


ARTICLE 37 


Agreements to modify multilateral treaties 
between certain of the patties only 


1. Two or more of the parties to a multilateral treaty may conclude 
an agreement to modify the treaty as between themselves alone if: 

(a) The possibility of such a modification is provided for by the 

treaty; or . 

(b) The modification in question: 

(i) does not affect the enjoyment by the other parties of their 
rights under the treaty or the performance of their obliga- 
tions; 

(ii) does not relate to a provision derogation from which is in- 
compatible with the effective execution of the object and 
purpose of the treaty as a whole; and 

(iii) is not prohibited by the treaty. 

2. Unless in a case falling under paragraph 1 (a) the treaty other- 
wise provides, the parties in question shall notify the other parties of 
their intention to conclude the agreement and of the modification to the 
treaty for which it provides. 


ARTICLE 38 
Modification of treaties by subsequent practice 


A treaty may be modified by subsequent practice in the application | 
of the treaty establishing the agreement of the parties to modify its 
provisions. 
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. PART V 
INVALIDITY, TERMINATION AND SUSPENSION OF THE OPERATION OF TREATIES 
SECTION 1: GENERAL PROVISIONS 
ARTICLE 89° 
Validity and continuance in force of treaties 


1. The validity of a treaty may be impeached only through the ap- 
plication of the present articles. A treaty the invalidity of which is 
established under the present articles is void. 

2. A treaty may be terminated or denounced or withdrawn from by a 
party only as a result of the application of the terms of the treaty or of 
the present articles. The same rule applies to suspension of the opera- 
tion of a treaty. 


ARTICLE 40 
Obligations under other rules of international law 


The invalidity, termination or denunciation of a treaty, the with- 
drawal of a party from it, or the suspension of its operation, as a result 
of the application of the present articles or of the terms of the treaty, 
shall not in any way impair the duty of any state to fulfil any obligation 
embodied in the treaty to which it is subject under any other rule of 
international law. 


ARTICLE 41 
Separability of treaty provisions 


- 1. A right of a party provided for in a treaty to denounce, withdraw 
from or suspend the operation of the treaty may only be exercised 
with respect to the whole treaty unless the treaty otherwise provides 
or the parties otherwise agree. 

2. A ground for invalidating, terminating, withdrawing from or sus- 
pending the operation of a treaty recognized in the present articles may 
only be invoked with respect to the whole treaty except as provided in 
the following paragraphs or in Article 57. |. 

3. If the ground relates to particular clauses alone, it may only be 
invoked with respect to those clauses where: 

(a) The said clauses are separable from the remainder of the treaty 
with regard to their application; and 

(b) Acceptance of those clauses was not an essential basis of the 
consent of the other party or parties to the treaty as a whole. 

4, Subject to paragraph 3, in cases falling under Articles 46 and 47 
the state entitled to invoke the fraud or corruption may do so with 
respect either to the whole treaty or to the particular clauses alone. 

5. In cases falling under Articles 48, 49 and 50, no separation of the 
provisions of the treaty is permitted. 
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ARTICLE 42 


Loss of a tight to invoke a ground for invalidating, terminating, 
withdrawing from ot suspending the operation of a treaty 


A state may no longer invoke a ground for invalidating, terminating, 
withdrawing from or suspending the operation of a treaty under Articles 
43 to 47 inclusive or Articles 57 to 59 inclusive if, after becoming aware 
of the facts: 

(a) It shall have expressly agreed that the treaty, as the case may be, 
is valié or remains in force or continues in operation; or 

(b) It must by reason of its conduct be considered as having acqui- 
esced, as the case may be, in the validity of the treaty or in its main- 
tenance in force or in operation. 


SECTION 2: INVALIDITY OF TREATIES 
ARTICLE 43 
Provisions of internal law regarding competence to conclude a treaty 


A state may not invoke the fact that its consent to be bound by a 
treaty has been expressed in violation of a provision of its internal law 
regarding competence to conclude treaties as invalidating its consent 
unless that violation of its internal law was manifest. 


ARTICLE 44 


Specific restrictions on authority to express the 
consent of the state 


If the authority of a representative to express the consent of his 
state to be bound by a particular treaty has been made subject to a 
specific restriction, his omission to observe that restriction may not be 
invoked as invalidating a consent expressed by him unless the restriction 
was brought to the knowledge of the other negotiating states prior to 
his expressing such consent. 


ARTICLE 45 
Error 


1. A state may invoke an error in a treaty as invalidating its consent 
to be bound by the treaty if the error relates to a fact or situation which 
was assumed by that state to exist at the time when the treaty was con- 
cluded and formed an essential basis of its consent to be bound by the 
treaty. 

2. Paragraph 1 shall not apply if the state in question contributed 
by its own conduct to the error, or if the circumstances were such as to 
put that state on notice of a possible error. 

3. An'error relating only to the wording of the text of a treaty does 
not affect its validity; Article 74 then applies. 
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ARTICLE 46 
Fraud 


A state which has been induced to conclude a treaty by the fraudulent 
conduct of another negotiating state may invoke the fraud as invalidat- 
ing its consent to be bound by. the treaty. - 


- ARTICOLE 47 
Corruption of a representative af the state 


If the expression of a state’s consent to be bound by a treaty has been 
procured through the corruption of its representative directly or indi- 
rectly by another negotiating state, the state may invoke such corrup- 
tion as aa its consent to be bound by the treaty. 


E 48 
Coercion of a state by the threat or use of force 


The « expression of a state’s consent to be bound by a treaty’ ‘which has 
‘been procured by the coercion of its representative through acts or 
threats directed against him personally shall be without any legal effect. 


| ArtTICLE 49 . 
Coercion of a state by the threat or use of force 


A treaty is void if its conclusion has been procured by the threat or 
use of force in violation of the principles of the Charter of the United 
Nations. 


a _ ARTo 50 


Treaties conflicting with a peremptory norm of : , 
general international law (jus cogens) 


! A treaty is void if it conflicts with a peremptory norm of general 
international law from which no derogation is permitted and which can 
| be “modified only by a subsequent norm of general international law 
| nee the same chetaere 
SECTION 3: TERMINATION AND SUSPENSION OF THE 
OPERATION OF TREATIES ` 


Artom 51 
Termination of or withdrawal from a treaty by consent of the parties 


A treaty may be terminated or a party may withdraw from a treaty: 

(a) In conformity with a provision of the treaty allowing such termi- 
nation or withdrawal; or 

(b) At any time by consent of all the parties. 
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ÅRTICLE 52 


Reduction of the parties to a multilateral treaty below the number 
necessary for its entry into force 


Unless the treaty otherwise provides, a multilateral treaty does not 
terminate by reason only of the fact that the number of the parties 
falls below the number specified in the treaty as necessary for its entry 
into force. 


ARTICLE 53 


Denunciation of a treaty containing no provision 
regarding termination 


1. A treaty which contains no provision regarding its termination and 
which does not provide for denunciation or withdrawal is not subject to 
denunciation or withdrawal unless it is established that the parties in- 
tended to admit the possibility of denunciation or withdrawal. 

2. A party shall give not less than twelve months’ notice of its in- 
tention to denounce or withdraw from a treaty under paragraph 1 of this 
article. 


ARTICLE 54 
Suspension of the operation of a treaty by consent of the patties 


The operation of a treaty in regard to all the parties or to a particular 
party may be suspended: 
. (a) In conformity with a provision of the treaty allowing such sus- 
pension ; 
(b) At any time by consent of all the parties. 


ARTICLE 55 


Temporary suspension of the operation of a multilateral treaty by 
consent between certain of the parties only 


When a multilateral treaty contains no provision regarding the sus- 
pension of its operation, two or more parties may conclude an agreement 
to suspend the operation of provisions of the treaty temporarily and as 
between themselves alone if such suspension: 

(a) Does not affect the enjoyment by the other parties of their rights 
under the treaty or the performance of their obligations; and 

(b) Is not incompatible with the effective execution as between the 
parties as a whole of the object and purpose of the treaty. 


ARTICLE 56 


Termination or suspension of the operation of a treaty implied 
from enteting into a subsequent treaty 


[l 
1. A treaty shall be considered as terminated if all the parties to it 
conclude a further treaty relating to the same subject-matter and: 
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- - (a) It appears from the treaty or is otherwise established that the 
parties intended that the matter should thenceforth be governed by the 
later treaty, or 

(b) The provisions of the later treaty are so far incompatible with 
those of the earlier one that the two treaties are not capable of being 
applied at the same time. 

2. The earlier treaty shall be considered as only ener in opera- 
tion if it appears from the treaty or is otherwise established that such 
was the intention of the parties when concluding the later treaty. 


ARTICLE 57 | 


Termination or suspension of the operation of a 
treaty as a consequence of its breach 


1. A material breach of a bilateral treaty by one of the parties en- 
titles the other to invoke the breach as a ground for terminating the 
treaty or suspending its operation in whole or in part. - | 

2. A material breach of a multilateral ray by one of the parues 
entitles: 

(a) The other parties by unanimous agreement to saapead the opera- 
tion of the treaty or to terminate it either: 

(i) in the relations between themselves and the defaulting state, 
or 
(ii) as between all the parties; 

(b) A party specially affected by the breach to invoke it as a ground 
for suspending the operation of the treaty in whole or in part in the 
relations between itself.and the defaulting state; 

(c) Any other party to suspend the operation of the treaty with re- 
spect to itself if the treaty is of such a character that a material breach - 
of its provisions by one party radically changes the position of .every: 
party with respect to the further performance of its obligations under 
the treaty. 

3. A material breach of a treaty, for the purposes of the present article, 
consists in: 

(a) A repudiation of the treaty not sanctioned by the present articles; 
or 

(b) The violation of a provision essential to the accomplishment of 
the object or purpose of the treaty. 

4. The foregoing paragraphs are without prejudice to. any provision 
in the treaty applicable in the event of a breach. | 


ARTICLE 58 © 
Supervening impossibility of performance 


A party may invoke an impossibility of performing a treaty as a 
ground for terminating it if the impossibility results from the permanent 
disappearance or destruction. of an object indispensable far the execu- 
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‘tion of the treaty. If the impossibility is temporary, it may be invoked 
only as a ground for: suspending the operation of the treaty. - 


ARTICLE 09 


ee 


` Fundamental change “of circumstances 


1. A fundamental change of circumstances which has occurred with 
regard to those existing at the time of the conclusion of a treaty, and 
which was not foreseen by the parties, may not be invoked as a ground 
for terminating or withdrawing from the treaty unless: 

(a) The existence of those circumstances constituted an essential 
basis of the consent of the parties to be bound by the treaty; and 

(b) The effect of the change is radically to transform the scope of 
obligations still to be performed under the treaty. 

2. A fundamental change of circumstances may not be invoked: 

(a) As a ground for terminating or withdrawing from a treaty estab- 
lishing a boundary; 7 

.(b) If'the fundamental change. i is the result of a breach by the party 
invoking it either of the treaty or of a different international obligation 
owed to the other parties to the treaty. 


. ARTICLE 60 
Severance of diplomatic relations 


The severance of diplomatic relations between parties to a treaty does 
not in itself affect the legal relations established between them by the 
treaty. 2 


a 61 


een Ramis ~~ 


Emergence of a new peremptory norm of general international law 


If a new peremptory norm of general international law of the kind 
referred to in Article 50 is established, any existing treaty which i is in 
‘conflict with that norm becomes void and terminates. 

i 


SECTION 4: PROCEDURE | 
ARTICLE 62 


Procedure to be followed in cases. of invalidity, termination, withdrawal 
from or suspension of the operation of a treaty 


1A party which claims that a treaty is invalid or which ET a 
ground for terminating, withdrawing from or suspending the operation 
of a treaty under the provisions of the present articles must notify the 
other parties of its claim. The notification shall indicate the measure 
proposed, to be taken with respect .to the treaty- and the grounds therefor. 

2. If, after the expiry of a period which, except in cases of special 
EESE ‘shall not be less than three months after the receipt. of the 
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notification, no party has raised any objection, the party making the 
notification may carry out in the manner: ae in Article 63 the 
measure which it has proposed. ; 

-3. If, however, objection has been raised by any other party, the 
parties shall seek a solution through the means indicated in Article 33 
of the Charter of the United Nations. 

4, Nothing in the foregoing paragraphs shall affect the rights or obli- 
gations of the parties under any provisions in force binding the parties 
with regard to the settlement of disputes. 

5. Without prejudice to Article 42, the fact that a state has not pre- 
viously made the notification prescribed i in paragraph 1 shall not prevent 
it from making such notification in answer to another party claiming 
performance of the treaty or alleging its violation. 


- ARTICLE 63. 


dristruments for declaring invalid, terminating, withdeawing: foes or 
suspending the operation of a treaty 


1. Any act declaring invalid, terminating, withdrawing from or sus- 
pending the operation of a treaty pursuant to the provisions of the 
treaty or of paragraphs 2 or 3 of Article 62 shall be carried out through 
an instrument communicated to the other parties. _ 

2. If the instrument is not signed by the Head of State, Head of 
Government or Minister for Foreign Affairs, the representative of the 
state communicating it may be called upon to produce full powers. 


ARTIOLE 64 


Roatan of notifications and instruments provided 
for t in Articles 62 and 6 3 | 


A notification or instrument provided for i in Articles 62 and 63° may 
be revoked at any time before it takes. effect. | 


_ SECTION 5: CONSEQUENCES OF THE INVALIDITY, TERMINATION OR. 
SUSPENSION OF THE OPERATION OF A TREATY 


` ARTICLE 65 
Consequences of the invalidity of a treaty - 


Ro ‘The: ‘provisions of a void treaty have no legal force. 

"2. If acts have nevertheless been’ performed in reliance on such a 
treaty: 

(a) Each party may require any other party to establish as far as 
possible in their mutual relations the position that would have existed 
if the acts had not.been performed; 

(b) Acts performed in. good faith. before the nullity was. invoked are 
not rendered unlawful by reason only of. the nullity. of the treaty. 


282 _ THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol]. 61 - 


.'3. In cases falling under Articles 46, 47, 48, or 49, paragraph 2 does f 


not apply with respect to the party to which the fraud, coercion or cor- ` 


rupt act is imputable. 

4. In the case of the invalidity of a particular state’s consent to be 
bound by a multilateral treaty, the foregoing rules apply in the relations 
between that state and the parties to the treaty. 

ARTICLE 66 
Consequences of the termination of a treaty 


1. Unless the treaty otherwise provides or the parties otherwise agree, 
the termination of a treaty under its provisions or in accordance with 
the present articles: 

(a) Releases the parties from any ~ebugedon further to perform the 
treaty: 

(b) Does not affect any right, obligation or legal situation of the 
parties created: muenen the execution of the treaty prior to its termina- 
tion. i 

2, If a state denounces or withdraws from a multilateral treaty, para- 
graph 1 applies in the relations between that state and each of the other 
parties to the treaty from the date when such denunciation or with- 
drawal takes effect. | 


i F 
ARTICLE 67.. 


Consequences of the nullity or termination of a treaty conflicting with 
-~ a petemptory norm of general international law 


1. In the case of a treaty void under Articie 50 the parties shall: 

(a) Eliminate as far as possible the consequences of any act done 
in reliance on any provision which conflicts with the peremptory norm 
of general international law; and 

(b) Bring their mutul relations into conformity with the peremptory 
norm of general international law. 

2. In the case of a treaty which becomes void and terminates under 
Article 61, the termination of the treaty: 

~ (a) ‘Releases the parties from any obligation further to perform the 
treaty; | 

‘(b) Does not affect any right, obligation or legal situation of the 
parties created through the execution of the treaty prior to its termina- 
tion; provided that those rights, obligations or situations may thereafter 
be maintained only to the extent that their maintenance is not in itself 
in conflict with the new peremptory norm of general international law. 


ARTICLE 68 
Consequences of the suspension of the operation of a treaty 


1. Unless the treaty otherwise provides or the parties otherwise agree, 
the suspension of the operation of a treaty under its provisions or in 
accordance with the present articles: 


: 
} 
A i 
a 1 
l] 
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- (a) Relieves the parties between which the operation cf the treaty 


is suspended from the obligation to perform the treaty in their mutual 


relations during the period of suspension; 

(b) Does not otherwise affect the legal relations between the parties 
established by the treaty. 

2. During the period of the suspension'the parties shall refrain from 
acts tending to render the resumption of the operation of me treaty im- 
possible. 


PART VI 
“MISCELLANEOUS PROVISIONS 
ARTICLE 69 © 
Cases of state succession and state responsibility 


The provisions of the present articles are without prejudice to any 
question that may arise in regard to a treaty from a succession of 
states or from the international responsibility of a state. 


ARTICLE 70 
Case of an aggressor state ` 


The present articles are without prejudice to any obligation i in rela- 
tion to a treaty which may arise for an aggressor state in consequence of 
measures taken in conformity with the Charter of the United Nations 
with reference to that state’s aggression. — 


PART VII 
DEPOSITARIES, NOTIFICATIONS, CORRECTIONS AND REGISTRATION 


_ ARTICLE 71 
Depositacries of treaties 


1. The depositary of a treaty, which may be a state or an international 
organization, shall be designated by the negotiating states in the treaty 
or in some other manner. 

2. The functions of a depositary of a treaty are international in char- 
acter and the depositary is under an obligation to act impartially in 
their performance. 


ARTICLE 72 
Functions of deposttaries 


1, The functions of a depositary, unless the treaty otherwise provides, 
comprise in particular: 

(a) Keeping the. custody of the oe text of the treaty, if en- 
trusted to it; 
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- (b) Preparing certified copies of the original text and any further 
text in such additional languages as may be required by the treaty and 
transmitting them to the states entitled to become parties to the treaty; 

(c) Receiving any signatures to the treaty and any instruments and 
notifications relating to it; | 

- (d). Examining whether a signature, an instrument or a reservation 
is in conformity with the provisions of the treaty and of the present 
articles and, if need be, bringing the matter to the attention of the state 
in question; 

(e) Informing the states entitled to become parties to the treaty of 
acts, communications and notifications relating to the treaty; 

(f) Informing the states entitled to become parties to the treaty when 
the number of signatures or of instruments of ratification, accession, 
acceptance or approval required for the entry into force of the treaty 
have been received or deposited; 

. (g)- Performing the functions | | specified in. other provisions of the 
present articles. | oa 

2. In the event of 'any difference appearing between a state and the 
depositary as to the performance of the latter’s functions, the de- 
positary shall bring the question to the attention of the other states en- 
titled to become parties to the treaty or, where appropriate, of the compe- 
tent organ 9f the a a concerned. 


ARTICLE 73 
Notifications and communications 


Except as the treaty or the present articles otherwise provide, any 
notification or communication to be made by any state under the present 
articles shall: 

(a) If there is no depositary, be transmitted directly to the states 
for which it is intended, or if there is a depositary, to the latter; 

(b) Be considered as having been made by the state in question only 
upon its receipt by the state to which it was transmitted or, as the case 
may be, upon its receipt by the depositary; 

(c) If transmitted to a depositary, be considered as received by the 
state for' which it was intended only upon the latter state’s having 
been informed by the ne, in accordance with Article 72, para- 
graph 1(e). | | 

ARTICLE 74 
Correction of errors in texts or in certified copies of treaties 


1. Where, after the authentication of the text of a treaty, the con- 
tracting states -are agreed that it contains an error, the error shall, 
unless they otherwise decide, be .corrected: 

(a) By having the appropriate correction made in the text and caus- | 
ing the correction to be initialled by duly authorized representatives; 
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(b) By executing or exchanging a separate instrument or instruments 
setting out the correction which it has been agreed to make; or `. 

(c)} By executing a corrected text of the whole treaty by the same pro- 
cedure as in the case of the original text. 

2. Where the treaty is one for which there is a depositary, the latter: $ 

(a) Shall notify the contracting states of the error and of the pro- 
posal to correct it if no objection is raised within a specified time-limit; 

(b) If on the expiry of the time-limit no objection has been raised, 
shall make and initial the correction in the text and shall execute a procès- 
verbal of the rectification of the text, and communicate a copy of it to 
the contracting states; , 

- (c) If an objection has Beate raised to the proposed correction, shall 
communicate the objection to the other contracting states. 

3.:The rules in paragraphs 1 and 2 apply also where the text has been 
authenticated in two or more languages and it appears that there is a 
lack of concordance which the contracting states agree should be cor- 
rected, . 
- 4, (a) The. corrected text replaces the defective text ab initio, unless 
the contracting states otherwise decide. 

(b): The correction of the text of a treaty that has been raginis 
shall be notified to the Secretariat of the United Nations. 

5. Where an error is discovered. in a certified copy of a treaty, the 
depositary shall execute a procès-verbal specifying the rectification and 
communicate a copy to the contracting states. 


- ARTICLE 75 


Registration and publication of treaties ee g 


Treaties entered into by parties to the present articles shall as soon 
as possible be registered with the Secretariat of the United Nations. 
Their registration and publication shall be governed by the regulations 
as by the General EPRI of the United Nations. 


_ DRAFT ARTICLES ON THE LAW OF TREATIES AND COMMENTARIES ` 
| PARTI 
INTRODUCTION 
ARTICLE 1* 
| The. scope. of the present articles 
The present articles relate. to treaties concluded between states. . 
$e Commentary 7 


(1) This provision defining the scope of the present articles’ as ‘relating 
to ‘‘treaties concluded between states”? has to be read i in close conjunction 


85 1965 draft, Article 0. 
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not only with Article 2(1) (a), which states the meaning with which the 
term ‘“‘treaty’’ is used in the articles, but also with Article 3, which contains 
a general reservation regarding certain other categories of international 
agreements. The sole but important purpose of this provision is to under- 
line at the outset that all the articles which follow have been formulated 
with particular reference to treaties concluded between states and are 
designed for application only to such treaties. 

(2) Article 1 gives effect to and is the logical consequence of the Com- 
mission’s: decision at its Fourteenth Session not to include any special 
provisions dealing with the treaties of international organizations and to 
confine the draft articles to treaties concluded between states. Treaties 
concluded by international organizations have many special characteristics; 
and the Commission considered that it would both unduly complicate and 
delay the drafting of the present articles if it were to attempt to include 
in them satisfactory provisions concerning treaties of international organ- 
izations. It is true that in the draft provisionally adopted in 1962, Article 1 _ 
defined the term treaty ‘‘for the purpose of the present articles’’ as covering 
treaties ‘‘concluded between two or more states or other subjects of inter- 
national law.’’ It is also true that Article 3 of that draft contained a very 
general reference to the capacity of ‘‘other subjects of international law’’ 
to conclude treaties and a very general rule concerning the capacity of 
international organizations in particular. But no other article of that 
draft or of those provisionally adopted in 1968 and 1964 made any specific 
referenze to the treaties of international organizations or of any other 
“subject of international law.’’ 

(3) The Commission, since the draft articles were being prepared as a 
basis for a possible convention, considering it essential, first, to remove from 
former Articles 1 and 3 (Articles 2 and 5 of the present draft) the 
provisions relating to treaties not specifically the subject of the present 
articles and, secondly, to indicate clearly the restriction of the present 
articles to treaties concluded between states. Accordingly, it decided to 
make the appropriate adjustments in Articles 1 and 5 and to insert 
Article 1 restricting the scope of the draft articles to treaties concluded 
betweer states. The Commission examined whether the object could be 
more appropriately achieved by merely amending the definition of treaty 
in Article 2. But considerations of emphasis and of drafting convenience 
led it to conelude that the definition of the scope of the draft articles in 
the first article is desirable. | 

(4) The Commission considered it no less essential to prevent any mis- 
conception from arising from the express restriction of the draft articles 
to treaties concluded between states or from the elimination of the refer- 
ences to treaties of ‘‘other subjects of international law’’ and of ‘‘interna- 
tional organizations.’’ It accordingly decided to underline in the present 
commentary that the elimination of those references is not to be understood 
- as implying any change of opinion on the part of the Commission as to the 
legal nature of those forms of international agreements. It further decided 

I 
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to add to Article 3 (former Article 2) a specific reservation with respect 
to their legal force and the rules applicable to them. 


ARTICLE 2 36 
Use of terms 


1. For the purposes of the present articles: 

(a) “Treaty” means an international agreement concluded between 
states in written form and governed by international law, whether em- 
bodied in a single instrument or in two or more related instruments and 
whatever its particular designation. 

(b) “Ratification,” “Acceptance,” “Approval,” and “Accession” mean 
in each case the international act so named whereby a state establishes 
on the international plane its consent to be bound by a treaty. 

(c) “Full powers” means a document emanating from the competent 
authority of a state designating a person to represent the state for 
negotiating, adopting or authenticating the text of a treaty, for express- 
ing the consent of the state to be bound by a treaty, or for accomplishing 
any other act with respect to a treaty. 

(d) “Reservation” means a unilateral statement, however, phrased or 
named, made by a state, when signing, ratifying, acceding to, accepting 
or approving a treaty, whereby it purports to exclude or to vary the 
legal effect of certain provisions of the treaty in their application to that 
state. 

(e) “Negotiating state” means a state which took part in the drawing 
up and adoption of the text of the treaty. 

(f) “Contracting state” means a state which has consented to be 
bound by the treaty, whether or not the treaty has entered into force. 

(g) “Party” means a state which has consented to be bound by the 
treaty and for which the treaty is in force. 

(h) “Third state” means a state not a party to the treaty. 

(i) “International organization” means an intergovernmental organi- 
zation. l 

2. The provisions of paragraph 1 regarding the use of terms in the 
present articles are without prejudice to the use of those terms or to the 
meanings which may be given to them in the internal law of any state. 


Commentary 


(1) This article, as its title and the introductcry words of paragraph 1 
indicate, is intended only to state the meanings with which terms are used 
in the draft articles. 

(2) “Treaty.” The term ‘‘treaty’’ is used throughout the draft articles 
as a generic term covering all forms of internaticnal agreement in writing 
concluded between states. Although the term ‘‘treaty’’ in one sense con- 
notes only the single formal instrument, there also exist international agree- 


861962 and 1965 drafts, Article 1. 
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ments, such as exchanges of notes, which are not a single formal instrument, 
and yet are certainly agreements to which the law of treaties applies. 
Similarly, very many single instruments in daily use, such as an ‘‘agreed 
minute’’ or a ‘‘memorandum of understanding,’’ could not appropriately 
be called formal instruments, but they are undoubtedly international agree- 
ments subject to the law of treaties. A general convention on the law of 
treaties must cover all such agreements, and the question whether, for. the 
purpose of describing them, the expression ‘‘treaties’’ should be employed 
rather than ‘‘international agreements” is a question of terminology rather 
than of substance. In the opinion of the Commission a number of con- 
siderations point strongly in favour of using the term ‘‘treaty’’ for this 
purpose. 

(3) First, the treaty in simplified form, far from being at all exceptional, 
is very common, and its use is steadily increasing.** Secondly, the juridical 
differences, in so far as they really exist at all, between formal treaties and 
treaties in simplified form lie almost exclusively in the method of conclusion 
and entry into force. The law relating to such matters as validity, opera- 
tion and effect, execution and enforcement, interpretation, and termination, 
applies to all classes of international agreements. In relation to these mat- 
ters, there are admittedly some important differences of a juridical character 
between certain classes or categories of international agreements.*®* But 
these differences spring neither from the forra, the appellation, nor any 
other outward characteristic of the instrument in which they are embodied: 
they spring exclusively from the content of the agreement, whatever its 
form. It would therefore be inadmissible to exclude certain forms of inter- 
national agreements from the general scope of a convention on the law of 
treaties merely because, in regard to the method of conclusion and entry 
into force, there may be certain differences between such agreements and 
formal agreements. Thirdly, even in the case of single formal agreements 
an extraordinarily varied nomenclature has developed which serves to con- 
fuse the question of classifying international agreements. Thus, in addi- 
tion to ‘‘treaty,’’ ‘‘convention’’ and ‘‘protocol,’’ one not infrequently finds 
titles such as ‘‘declaration,’’ ‘‘charter,’’ ‘‘eovenant,’’ ‘‘pact,’’ ‘‘act,”’ 
‘*statute,’’ ‘‘agreement,’’ ‘‘concordat,’’ whilst names like ‘‘declaration’’ 
‘‘agreement’’ and ‘‘modus vivendi’’ may well be found given both to 
formal and less formal types of agreements. As to the latter, their nomen- 
clature is almost illimitable, even if some names such as ‘‘agreement,’’ 
‘‘exchange of notes,’’ ‘‘exchange of letters,” ‘‘memorandum of agreement,’’ 
or ‘‘agreed minute” may be more common than others.2* It is true that 


37 See first report by Sir H. Lauterpacht, Yearbook of the International Law Com- 
mission, 1953, Vol. II, pp. 101-6. 

88 See on this subject the commentaries to Sir G. Fitzmaurice’s second report. 
(Yearbook of the International Law Commission, 1957, Vol. II, p. 16, pars. 115, 120, 
125-128 and 165-168); and his third report (Yearbook of the International Law Com- 
mission, 1958, Vol. IIL, p. 20, pars. 90-93). l 

89 See the list given in Sir H. Lauterpacht’s first report (Yearbook of the Interna- 
tional Law Commission, 1953, Vol. II, p. 101), paragraph 1 of the commentary to his 
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some types of instruments are used more frequently for some purposes 
rather than others; it is also true that some titles are more frequently 
attached to some types of transaction rather than to others. But there is no 
exclusive or systematic use of nomenclature for particular types of transac- 
tion. Fourthly, the use of the term ‘‘treaty’’ as a generic term embracing 
all kinds of international agreements in written form is accepted by the 
majority of jurists. 

(4) Even more important, the generic use of the term ‘‘treaty’’ is sup- 
ported by two provisions of the Statute of the International Court of 
Justice. In Article 36, paragraph 2, amongst the matters in respect of 
which states parties to the Statute can accept the compulsory jurisdiction 
of the Court, there is listed ‘fæ. the interpretation of a treaty.” But 
clearly, this cannot be intended to mean that states cannot accept the com- 
pulsory jurisdiction of the Court for purposes of the interpretation of 
international agreements not actually called treaties, or embodied in instru- 
ments having another designation. Again, in Article 88, paragraph 1, the 
Court is directed to apply in reaching its decisions, ‘‘a, international con- 
ventions.” But equally, this cannot be intended to mean that the Court 
is precluded from applying other kinds of instruments embodying inter- 
national agreements, but not styled ‘‘conventions.’’ On the contrary, the 
Court must and does apply them. The fact that in one of these two pro- 
visions dealing with the whole range of international agreements the term 
employed is ‘‘treaty’’ and in the other the even more formal term ‘‘conven- 
tion’’ is used serves to confirm that the use of the term ‘‘treaty’’ generically 
in the present articles to embrace all international agreements is perfectly 
legitimate. Moreover, the only real alternative would be to use for the 
generic term the phrase ‘‘international agreement,’’ which would not only 
make the drafting more cumbrous but would sound strangely today, when 
the ‘‘law of treaties’’ is the term almost universally employed to describe 
this branch of international law. : 

(5) The term ‘‘treaty,’’ as used in the draft articles, covers only inter- 
national agreements made between ‘‘two or more states.” The fact that 
the term is so defined here and so used throughout the articles is not, as 
already underlined in the commentary to the previous article, in any way 
intended to deny that other subjects of international law, such as inter- 
national organizations and insurgent communities, may conclude treaties. 
On the contrary, the reservation in Article 3 regarding the legal force of 
and the legal principles applicable to their treaties was inserted by the 
Commission expressly for the purpose of refuting any such interpretation 
of its decision to confine the draft articles to treaties concluded between 
states. 

(6) The phrase ‘‘governed by international law’’ serves to distinguish 
between international agreements regulated by public international law 
and those which, although concluded between states, are regulated by the 


Article 2. Article 1 of the General Assembly regulation concerning registration speaks 
of ‘‘every treaty or international agreement, whatever its form and descriptive name.’’ 
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national law of one of the parties (or by some other national law system 
chosen by the parties). The Commission examined the question whether 
the element of ‘‘intention to create obligations under international law” 
should be added to the definition. Some members considered this to be 
actually undesirable since it might imply that states always had the option 
to choose between international and municipal law as the law to govern 
the treaty, whereas this was often not open to them. Others considered 
that the very nature of the contracting parties necessarily made an inter- 
state agreement subject to international law, at any rate in the first instance. 
The Commission concluded that, in so far as it may be relevant, the element 
of intention is embraced in the phrase ‘‘governed by international law,” 
and it decided not to make any: mention of the element of intention in 
the definition. 

(7) The restriction of the use of the term ‘‘treaty’’ in the draft articles 
to international agreements expressed in writing is not intended to deny 
the legal force of oral agreements under international law or to imply that 
some of the principles contained in later parts of the Commission’s draft 
articles on the law of treaties may not have relevance in regard to oral agree- 
ments. But the term ‘‘treaty’’ is commonly used as denoting an agreement 
in written form, and in any case the Commission considered that, in the 
interests of clarity and simplicity, its draft articles on the law of treaties 
must be confined to agreements in written form. On the other hand, 
although the classical form of treaty was a single formal instrument, in 
modern practice international agreements are frequently concluded not only 
by less formal instruments but also by means of two or more instruments. 
The definition, by the phrase PAU embodied in a single instrument or 
in two or more related instruments,” brings all these forms of international 
agreement within the term ‘‘treaty.’’ 

(8) The text provisionally adopted in 1962 also contained denin of 
two separate categories of treaty: (a) a ‘‘treaty in simplified form’’ and 
(b) a ‘‘general multilateral treaty.’ The former term was employed in 
Articles 4 and 12 of the 1962 draft in connexion with the rules governing 
respectively ‘‘full powers’ and ‘‘ratification.’”’ The definition, to which 
the Commission did not find it easy to give sufficient precision, was em- 
ployed in those articles as a criterion for the application of certain rules. 
On re-examining the two articles at its Seventeenth Session, the Commission 
revised the formulation of their provisions considerably and in the process 
found it possible to eliminate the distinctions made in them between 
‘‘treaties in simplified form” and other treaties which had necessitated 
the definition of the term. In consequence, it no longer appears in the 
present article. The second term ‘‘general multilateral treaty’’ was em- 
ployed in Article 8 of the 1962 draft as a criterion for the application of 
the rules then included in the draft regarding ‘‘participation in treaties.” 
The article, for reasons which are explained in a discussion of the question 
of participation in treaties appended to the commentary to Article 12, has 
been cmitted from the draft articles, which do not now contain any rules 
dealing specifically with participation in treaties. Accordingly this defini- 
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tion also ceases to be necessary for the purposes of the draft articles and 
no longer appears among the terms defined in the present article. 

(9) “Ratification,” “ Acceptance,” “Approval” and “Accession.” The 
purpose of this definition is to underline that these terms, as used through- 
out the draft articles, relate exclusively to the international azt by which 
the consent of a state to be bound by a treaty is established on the interna- 
tional plane. The constitutions of many states contain specific require- 
ments of internal law regarding the submission of treaties to the ‘‘ratifica- 
tion” or the ‘‘approval’’ of a particular organ or organs of the state. 
These procedures of ‘‘ratification’’ and ‘‘approval’’ have their effects in 
internal law as requirements to be fulfilled before the competent organs of 
the state may proceed to the international act which will establish the 
state’s consent to be bound. The international act establishing that con- 
sent, on the other hand, is the exchange, deposit or notification interna- 
tionally of the instrument specified in the treaty as the means by which 
states may become parties to it. Nor is there any exact or necessary cor- 
respondence between the use of the terms in internal law and international 
law, or between one system of internal law and another. Since it is clear 
that there is some tendency for the international and internal procedures 
to be confused and since it is only the international procedures which are 
relevant in the international law of treaties, the Commission thought it 
desirable in the definition to lay heavy emphasis on the fact that it is 
purely the international act to which the terms ratification, acceptance, 
approval and accession relate in the present articles. 

(10) “Full powers.” The definition of this term does not appear to 
require any comment except to indicate the significance of the final phrase 
‘for for accomplishing any other act with respect to a treaty.” Although 
‘*full powers’’ normally come into consideration with respect to conclusion 
of treaties (see Articles 6, 10 and 11), it is possible that they may be called 
for in connexion with other acts such as the termination or denunciation of 
a treaty (see Article 63, paragraph 2). 

(11) “Reservation.” The need for this definition arises from the fact 
that states, when signing, ratifying, acceding to, accepting or approving 
a treaty, not infrequently make declarations as to their understanding of 
some matter or as to their interpretation of a particular provision. Such 
a declaration may be a mere clarification of the state’s position or it may 
amount to a reservation, according as it does or does not vary or exclude 
the application of the terms of the treaty as adopted. 

(12) ‘‘Negotiating state,” “Contracting state,” “Party.” In formulat- 
ing the articles the Commission decided that it was necessary to distinguish 
between four separate categories of state according as the particular context 
required, and that it was necessary to identify them clearly by using a 
uniform terminology. One category, ‘‘states entitled to become parties 
to the treaty,’’ did not appear to require definition. The other three are 
those defined in sub-paragraphs 1(¢),1(f) and1(g). ‘‘Negotiating states’’ 
require to be distinguished from both ‘‘econtracting states’’ and ‘‘parties’’ 
in certain contexts, notably whenever an article speaks of the intention 
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underlying the treaty. ‘‘States entitled to become parties’’ is the appro- 
priate term in certain paragraphs of Article 72. ‘‘Contracting states” 
requir2 to be distinguished both from ‘‘negotiating states’’ and ‘‘parties’’ 
in certain contexts where the relevant point is the state’s expression of 
consent to be bound independently of whether the treaty has yet come into 
force. As to ‘‘party,’’ the Commission decided that, in principle, this term 
should be confined to states for which the treety is in force. At the same 
time, the Commission considered it justifiable to use the term ‘‘party’’ in 
certain articles which deal with cases where, as in Article 65, a treaty having 
purportedly come into force, its validity is challenged, or where a treaty 
that was in force has been terminated. . 

(13) “Third state.’’ This term is in common use to denote a state which 
is not a party to the treaty and the Commission, for drafting reasons, 
considered it convenient to use the term in that sense in Section 4 of 
Part III. : | 

(14° “International organization.” Although the draft articles do not 
relate to the treaties of international organizations, their application to 
certain classes of treaties concluded between states may be affected by 
the rules of an international organization (see Article 4). The term ‘‘inter- 
national organization’’ is here defined as an imergovernmental organization 
in order to make it clear that the rules of non-governmental organizations 
are excluded. 

(15) Paragraph 2 is designed to safeguard the position of states in 
regard to their internal law and usages, and more especially in connexion 
with the ratification of treaties. In many countries, the constitution re- 
quires that international agreements in a form considered under the internal 
law or usage of the state to be a ‘‘treaty’’ must be endorsed by the legisla- 
ture or have their ratification authorized by it, perhaps by a specific ma- 
jority; whereas other forms of international agreement are not subject to 
this requirement. Accordingly, it is essential that the definition given to 
the term ‘‘treaty’’ in the present articles should do nothing to disturb or 
affect in any way the existing domestic rules or usages which govern the 
classification of international agreements under national law. 


ARTICLE 8 *° 


International agreements not within the scope 
of the present articies 


The fact that the present articles do not relate: 

(a) To international agreements concluded between states and other 
subjects of international law or between such other subjects of interna- 
tional law; or 

(b) To international agreements not in written form l 
shall not affect the legal force of such agreements or the application to 
them of any of the rules set forth in the present articles to which they 
would be subject independently of these articles. 


4019352. and 1965 drafts, Article 2. 
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Commentary 


(1) The text of this article, as provisionally adopted in 1962, contained 
only the reservation in paragraph (6) regarding the force of international 
agreements not in written form. 

(2) The first reservation in sub-paragraph (a) regarding treaties con- 
cluded between states and other. subjects of international law or between 
such other subjects of international law was added at the Seventeenth Session 
as a result of the Commission’s decision to limit the draft articles strictly 
to treaties concluded between states and of the consequential restriction of 
the definition of ‘‘treaty’’ in Article 2 to ‘‘an international agreement con- 
cluded between states.” This narrow definition of ‘‘treaty,’’ although 
expressly limited to the purposes of the present articles, might by itself 
give the impression that international agreements between a state and an 
international organization or other subject of international law, or between 
two international organizations, or between any other two non-statal subjects 
of international law, are outside the purview of the law of treaties. As such 
international agreements are now frequent—especially between states and 
international organizations and between two organizations—the Commission 
considered it desirable to make an express reservation in the present article 
regarding their legal force and the possible relevance to them of certain 
of the rules expressed in the present articles. . 

(8) The need for the second reservation in sub-paragraph (b) arises from 
the definition of ‘‘treaty’’ in Article 2 as an international agreement con- 
cluded ‘‘in written form,’’ which by itself might equally give the impression 
that oral or tacit agreements are not to be regarded as having any legal 
force or as governed by any of the rules forming the law of treaties. While 
the Commission considered that in the interests of clarity and simplicity 
the present articles on the general law of treaties must be confined to agree- 
ments in written form, it recognized that oral international agreements 
may possess legal force and that certain of the substantive rules set out in 
the draft articles may have relevance also in regard to such agreements. 

(4) The article accordingly specifies that the fact that the present articles 
do not relate to either of those categories of international agreements is not 
to affect their legal force or the ‘‘application to them of any of the rules 
set forth in the present articles to which they would be subject independently 
of these articles.’’ 


ARTICLE 4 #1 


Treaties which are constituent instruments of international organizations 
or which are adopted within international organizations 


The application of the present articles to treaties which are constituent 
`~ instruments of an international organization or are adopted within an 
international organization shall be subject to any relevant rules of the 
organization. 


411963 draft, Article 48; 1965 draft, Article 3 (bis). 
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Commentary 


(1) The draft articles, as provisionally adopted at the Fourteenth, 
Fifteenth and Sixteenth Sessions, contained a number of specific reservations 
with regard to the application of the established rules of an international 
organization. In addition, in what was then Part II of the draft articles 
and which dealt with the invalidity and termination of treaties, the Com- 
mission had inserted an article (Article 48 of that draft) making a broad 
reservation in the same sense with regard to all the articles on termination 
of treeties. On beginning its re-examination of the draft articles at its 
Seventeenth Session, the Commission concluded that the article in question 
should be transferred to its present place in the introduction and should be 
reformulated as a general reservation covering the draft articles as a whole. 
It considered that this would enable it to simplify the drafting of the articles 
containing specific reservations. It also considered that such a general 
reservation was desirable in case the possible impact of rules of international 
organizations in any particular context of the law of treaties should have 
been inadvertently overlooked. . 

(2) The Commission at the same time decided that the categories of 
treaties which should be regarded as subject to the impact of the rules of an 
international organization and to that extent excepted from the application 
of this or that provision of the law of treaties ought to be narrowed. Some 
reservations regarding the rules of international organizations inserted in 
articles of the 1962 draft concerning the conclusion of treaties had embraced 
not only constituent instruments and treaties drawn up within an organiza- 
tion but treaties drawn up ‘‘under its auspices.’’ In reconsidering the 
matter in 1963 in the context of termination and suspension of the operation 
of treaties, the Commission decided that only constituent instruments and 
treaties actually drawn up within an organization should be regarded as 
covered by the reservation. The general reservation regarding the rules 
of international organizations inserted in the text of the present article at 
the Seventeenth Session was accordingly formulated in those terms. 

(3) Certain governments, in their comments upon what was then Part 
III of the draft articles (application, effects, modification and interpreta- 
tion), expressed the view that care must be taken to avoid allowing the rules 
of international organizations to restrict the freedom of negotiating states 
unless the conclusion of the treaty was part of the work of the organization, 
and not merely when the treaty was drawn up within it because of the con- 
venience of using its conference facilities. Noting these comments, the Com- 
mission revised the formulation of the reservation at its present session so 
as to make it cover only ‘‘consistuent intruments’’ and treaties which are 
‘adopted within an international organization.’ This phrase is intended 
to exclude treaties merely drawn up under the auspices of an organiza- 
tion cr through use of its facilities and to confine the reservation to 
treaties the text of which is drawn up and adopted within an organ of the 
organization. 
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PART II 
CONCLUSION AND ENTRY INTO FORCE OF TREATIES 
SECTION 1: CONCLUSION OF TREATIES 
ARTICLE 5 # 
Capacity of states to conclude treaties 


1. Every state possesses capacity to conclude treaties. 
2. States members of a federal union may. possess a capacity to con- 
clude treaties if such capacity is admitted by the federal constitution and 
within the limits there laid down. 


Commentary 


(1) Some members of the Commission considered that there was no need 
for an article on capacity in international law to conclude treaties. They ` 
pointed out that capacity to enter into diplomatic relations had not been 
dealt with in the Vienna Convention on Diplomatic Relations and suggested 
that, if it were to be dealt with in the law of treavies, the Commission might 
find itself codifying the whole law concerning the ‘‘subjects’’ of interna- 
tional law. Other members felt that the question of capacity was more 
prominent in the law of treaties than in the law of diplomatic intercourse 
and immunities and that the draft articles should contain at least some 
general provisions concerning capacity to conclude treaties. 

(2) In 1962 the Commission, while holding that it would not be appro- 
priate to enter into all the detailed problems of capacity which might arise, 
decided to include in the present article three broad provisions concerning 
the capacity to conclude treaties of (i) states and other subjects of inter- 
national law, (ii) member states of a federal union and (iii) international 
organizations. The third of these provisions—capacity of international 
organizations to conclude treaties—was an echo from a period when the 
Commission contemplated including a separate part dealing with the 
treaties of international organizations. Although at its session in 1962 the 
Commission had decided to confine the draft articles to treaties concluded 
between states, it retained this provision in the present article dealing with 
capacity to conclude treaties. On re-examining the article, however, at its 
Seventeenth Session the Commission concluded that the logic of its decision 
that the draft articles should deal only with the sreaties concluded between 
states necessitated the omission from the first paragraph of the reference 
to the capacity of ‘‘other subjects of international law,’’ and also required 
the deletion of the entire third paragraph dealing specifically with the 
treaty-making capacity of international organizations. 

(3) Some members of the Commission were of the opinion that the two 
provisions which remained did not justify the retention of the article. 
They considered that to proclaim that states possess capacity to conclude 
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treaties would be a pleonasm since the proposition was already implicit in 
the definition of the scope of the draft articles in Article 1. They also 
expressed doubts about the adequacy of and need for the provision in para- 
graph 2 regarding the capacity of member states of a federal union; in 
particular, they considered that the role of international law in regard to 
. this question should have been included in the paragraph. The Commis- 
sion, however, decided to retain the two provisions, subject to minor drafting 
changes. It considered that it was desirable to underline the capacity 
possessed by every state to conclude treaties; and that, having regard to the 
examples which occur in practice of treaties concluded by member states of 
certain federal unions with foreign states in virtue of powers given to them 
by the constitution of the particular federal union, a general provision 
covering such cases should be included. 

(4) Paragraph 1 proclaims the general principle that every state pos- 
sesses capacity to conclude treaties. The term ‘‘state’* is used in this para- 
graph with the same meaning as in the Charter of the United Nations, the 
Statute of the Court, the Geneva Conventions on the Law of the Sea and 
the Vienna Convention on Diplomatic Relations; ¢.e. it means a state for the 
purposes of international law. 

(5) Paragraph 2, as already mentioned, deals with the case of federal 
states whose constitutions, in some instances, allow to their member states 
a measure of treaty-making capacity. It does not cover treaties made be- 
tween two units of a federation. Agreements between two member states 
of a federal state have a certain similarity to international treaties and in 
some instances certain principles of treaty law have been applied to them 
in internal law by analogy. However, those agreements operate within the 
legal régime of the constitution of the federal state, and to bring them 
within the terms of the present articles would be to overstep the line 
between international and domestic law. Paragraph 2, therefore, is con- 
cerned only with treaties made by a unit of the federation with an outside 
state. More frequently, the treaty-making capacity is vested exclusively 
in the federal government, but there is no rule of international law which 
precludes the component states from being invested with the power to con- 
clude treaties with third states. Questions may arise in some cases as to 
whether the component state concludes the treaty as an organ of the federal 
state or in its own right. But on this point also the solution must be 
sought in the provisions of the federal constitution. 


ARTICLE 6 * 
Full powers to represent the state in the conclusion of treaties 


1. Except as provided in paragraph 2, a person is considered as repre- 
senting a state for the purpose of adopting or authenticating the text 
of a treaty or for the purpose of expressing the consent of the state to be 
bound by a treaty only if: 

(a) He produces appropriate full powers; or 
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(b) It appears from the circumstances that the intention of the states 
concerned was to dispense with full powers. 

2. In virtue of their functions and without having to produce full 
powers, the following are considered as representing their state: 

(a) Heads of State, Heads of Government and Ministers for Foreign 
Affairs, for the purpose of performing all acts relating to the conclusion 
of a treaty; 

(b) Heads of diplomatic missions, for the purpose of adopting the text 
of a treaty between the accrediting state and the state to which they are 
accredited; 

(c) Representatives accredited by states to an international conference 
or to an organ of an international organization, for the purpose of the 
adoption of the text of a treaty in that conference or organ. 


Commentary I 


(1) The rules contained in the text of the article provisionally adopted 
in 1962 have been rearranged and shortened. At the same time, in the 
light of the comments of governments, the emphasis in the statement of 
the rules has been changed. The 1962 text set out the law from the point 
of view of the authority of the different categories of representatives to 
perform the various acts relating to the conclusion of a treaty. The text 
finally adopted by the Commission approaches the matter rather from the 
point of view of stating the cases in which another negotiating state may 
call for the production of full powers and the cases in which it may safely 
proceed without doing so. In consequence, the motif of the formulation 
of the rules is a statement of the conditions under which a person is con- 
sidered in international law as representing his state for the purpose of 
performing acts relating to the conclusion of a treaty. 

(2) The article must necessarily be read in conjunction with the defini- 
tion of ‘‘full powers’’ in Article 2 (1) (c), under which they are expressed 
to mean: ‘‘a document emanating from the competent authority of a state 
designating a person to represent the state for negotiating, adopting or 
authenticating the text of a treaty, for expressing the consent of the state 
to be bound by a treaty, or for accomplishing any other act with respect 
to a treaty.” The 1962 text of the present article dealt with certain 
special aspects of ‘‘full powers’’ such as the use of a letter or telegram as 
provisional evidence of a grant of full powers. On re-examining the matter 
the Commission concluded that it would be better to leave such details to 
practice and to the decision of those concerned rather than tc try to cover 
them by a general rule. Those provisions of the 1962 text have therefore 
been dropped from the article. 

(3) Paragraph 1 lays down the general rule for all cases except those 

specifically listed in the second paragraph. It provides that a person is 
- considered as representing his state for the purpose of adopting or authen- 
ticating the text of a treaty or for the purpose of expressing the consent 
of the state to be bound only if he produces an appropriate instrument of 


298 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 61 


full powers or it appears from the circumstances that the intention of the 
states concerned was to dispense with them. The rule makes it clear that 
the production of full powers is the fundamental safeguard for the repre- 
sentatives of the states concerned of each other’s qualifications to represent 
their state for the purpose of performing the particular act in question; and 
that it is for the states to decide whether they may safely dispense with the 
production of full powers. In earlier times the production of full powers 
was almost invariably requested ; and it is still common in the conclusion of 
more formal types of treaty. But a considerable proportion of modern 
treaties are concluded in simplified form, when more often than not the 
production of full powers is not required. 

(4) Paragraph 2 sets out three categories of case in which a person is 
considered in international law as representing his state without having 
to produce an instrument of full powers. In these cases, therefore, the 
other representatives are entitled to rely on the qualification of the person 
concerned to represent his state without calling for evidence of it. The 
first of these categories covers Heads of State, Heads of Government and 
Ministers for Foreign Affairs, who are considered as representing their state 
for the purpose of performing all acts relating to the conclusion of a treaty. 
In the case of Foreign Ministers, their special position as representatives of 
their state for the purpose of entering into international engagements was 
expressly recognized by the Permanent Court of International Justice in 
the Legal Status of Eastern Greenland case ** in connexion with the ‘‘Ihlen 
declaration.’’ 

(5) The second special category of cases is heads of diplomatic missions, 
who are considered as representing their state for the purpose of adopting 
the text of a treaty between the accrediting state and the state to which they 
are accredited. Article 3, paragraph 1(c) of the Vienna Convention on 
Diplomatic Relations provides that the ‘‘functions of a diplomatie mission 
consist, inter alia, in . . . negotiating with the government of the receiving 
state.” However, the qualification of heads of diplomatic missions to 
represent their states is not considered in practice to extend, without pro- 
duction of full powers, to expressing the consent of their state to be bound 
by the treaty. Accordingly, sub-paragraph (b) limits their automatic 
qualification to represent their state up to the point of ‘‘adoption’’ of the 
text. 

(6) The third special category is representatives of states accredited to 
an international conference or to an organ of an international organization, 
for which the same rule is laid down as for the head of a diplomatic mission: 
namely, automatic qualification to represent their states for the purpose of 
adopting the text of a treaty but no more. This category replaces para- 
graph 2(b) of the 1962 text, which treated heads of permanent missions to 
international organizations on a similar basis to heads of diplomatic mis- 
sions, so that they would automatically have been considered as representing 
their states in regard to treaties drawn up under the auspices of the 
organization and also in regard to treaties between their states and the 
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organization. In the light of the comments of governments and on a fur- 
ther examination of the practice, the Commission concluded that it was not 
justified in attributing to heads of permanent missions such a general 
qualification to represent the state in the conclusion of treaties. At the 
same time, it concluded that the 1962 rule was too narrow in referring only 
to heads of permanent missions since other persons may be aceredited to 
an organ of an international organization in connexion with the drawing 
up of the text of the treaty, or to an international conference. 


ARTICLE 7% 
Subsequent confirmation of an act performed without authority 


An act relating to the conclusion of a treaty performed by a person who 
cannot be considered under Article 6 as representing his state for that 
purpose is without legal effect unless afterwards confirmed by the com- 
petent authority of the state. 


Commentary 


(1) This article contains the substance of what appeared in the draft 
provisionally adopted in 1968 as paragraph 1 of Article 32, dealing with 
lack of authority to bind the state as a ground of invalidity. That article 
then contained two paragraphs dealing respectively with acts purporting to 
express a state’s consent to be bound (i) performed by a person lacking any 
authority from the state to represent it for that purpose; and (i1) per- 
formed by a person who had authority to do so subject to certain restrictions 
but failed to observe those restrictions. In re-examining Article 32 at the 
second part of its Seventeenth Session, however, the Commission concluded 
that only the second of these cases could properly be regarded as one of 
invalidity of consent. It considered that in the first case, where a person 
lacking any authority to represent the state in this connexion purported 
to express its consent to be bound by a treaty, the true legal position was 
that his act was not attributable to the state and that, in consequence, 
there was no question of any consent having been expressed by it. Aceord- 
ingly, the Commission decided that the first case should be dealt with in the 
present part in the context of representation of a state in the conclusion of 
treaties; and that the rule stated in the article should be that the unauthor- 
ized act of the representative is without legal effect unless afterwards con- 
firmed by the state. 

(2) Article 6 deals with the question of full powers to represent the state 
in the conclusion of treaties. The present article therefore provides that 
“ An act relating to the conclusion of a treaty performed by a person who 
cannot be considered under Article 6 as representing his state for that 
purpose is without legal effect unless afterwards confirmed by the competent 
authority of the state.” Such cases are not, of course, likely to happen 
frequently, but instances have occurred in practice. In 1908, for example, . 
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the United States Minister to Romania signed two conventions without 
having any authority to do so.4* With regard to one of these conventions 
his government had given him no authority at all, while he had obtained 
full powers for the other by leading his government to understand that he 
was to sign a quite different treaty. Again, in 1951 a convention concern- 
ing the naming of cheeses concluded at Stresa was signed by a delegate 
on behalf both of Norway and Sweden, whereas it appears that he had 
authority to do so only from the former country. In both these instances 
the treaty was subject to ratification and was in fact ratified. A further 
case, in which the same question may arise, and one more likely to occur 
in practice, is where an agent has authority to enter into a particular 
treaty, but goes beyond his full powers by accepting unauthorized extensions 
or moditications of it. An instance of such a case was Persia’s attempt, 
in discussions in the Council of the League, to disavow the Treaty of 
Erzerum of 1847 on the ground that the Persian representative had gone 
beyond his authority in accepting a certain explanatory note when ex- 
changing ratifications. 

(3) Where there is no authority to enter into a treaty, it seems clear, 
on principle, that the state must be entitled to disavow the act of its 
representative, and the article so provides. On the other hand, it seems 
equally clear that, notwithstanding the representative’s original lack of 
authority, the state may afterwards endorse his act and thereby establish 
its consent to be bound by the treaty. It will also be held to have done 
so by implication if it invokes the provisions of the treaty or otherwise 
acts in such a way as to appear to treat the act of its representative as 
effective. 


ARTICLE 8 4 
Adoption of the text 


1. The adoption of the text of a treaty takes place by the unanimous 
consent of the states participating in its drawing up except as provided 
in paragraph 2, 

2. The adoption of the text of a treaty at an international conference 
takes place by the vote of two-thirds of the states participating in the 
conference, unless by the same majority they shall decide to apply a 
different rule. . 


Commentary 


(1) This article deals with the voting rule by which the text of the 
treaty is ‘‘adopted,’’ z.e. the voting rule by which the form and content 
of the proposed treaty are settled. At this stage, the negotiating states are 
concerned only with drawing up the text of the treaty as a document 
setting out the provisions of the proposed treaty and their votes, even when 
cast at the end of the negotiations in favour of adopting the text as a whole, 
relate solely to this proeess. A vote cast at this stage, therefore, is not in 
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any sense an expression of the state’s agreement to be bound by the pro- 
visions of the text, which can only become binding upon it by a further 
expression of its consent (signature, ratification, accession or acceptance). 

(2) In former times the adoption of the text of a treaty almost always 
took place by the agreement of all the states participating in the negotia- 
tions and unanimity could be said to be the general rule. The growth of 
the practice of drawing up treaties in large international conferences or 
within international organizations has, however, led to so normal a use of 
the procedure of majority vote that, in the opinion of the Commission, it 
would be unrealistic to lay down unanimity as the general rule for the 
adoption of the texts of treaties drawn up at conferences or within organi- 
zations. Unanimity remains the general rule for bilateral treaties and for 
treaties drawn up between few states. But for other multilateral treaties 
a different general rule must be specified, although, of course, it will always 
be open to the states concerned to apply the rule of unanimity im a par- 
ticular case if they should so decide. 

(3) Paragraph 1. states the classical principle of unanimity as the ap- 
plicable rule for the adoption of the text except in the case of a text 
adopted at an international conference. This rule, as already indicated, 
will primarily apply to bilateral treaties and to treaties drawn up be- 
tween only a few states. Of course, under paragraph 2, the states par- 
ticipating in a conference may decide beforehand or at the conference 
to apply the unanimity principle. But in the absence of such a decision, 
the unanimity principle applies under the present article to the adoption 
of the texts of treaties other than those drawn up at an international 
conference. 

(4) Paragraph 2 concerns treaties the texts of which are adopted at an 
international conference, and the Commission considered whether a distinc- 
tion should be made between conferences convened by the state concerned 
and those convened by an international organization. The question at 
issue was whether in the latter case the voting rule of the organization 
should automatically apply. When the General Assembly convenes a con- 
ference, the practice of the Secretariat of the United Nations is, after 
consultation with the states mainly concerned, to prepare provisional or 
draft rules of procedure for the conference, including a suggested voting 
rule, for adoption by the conference itself. But it is left to the confer- 
ence to decide whether to adopt the suggested rule or replece it by an- 
other. The Commission therefore concluded that both in the case of a con- 
ference convened by the states themselves and of one convened by an 
organization, the voting rule for adopting the text is a matter for the 
states at the conference. 

(5) The general rule proposed in paragraph 2 is that a two-thirds 
majority should be necessary for the adoption of a text at any interna- 
tional conference unless the states at the conference should by the same 
majority decide to apply a different voting rule. While the states at the 
conference must retain the ultimate power to decide the voting rule 
by which they will adopt the text of the treaty, it appeared to the Com- 
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mission to be desirable to fix in the present articles the procedure by 
which a conference is to arrive at its decision concerning that voting rule. 
Otherwise there is some risk of the work of the conference being delayed 
by long procedural debates concerning the preliminary voting rule by 
which it is to decide upon its substantive voting rule for adopting the text 
of the treaty. Some members of the Commission considered that the pro- 
cedural vote should be taken by simple majority. Others felt that such 
a rule might not afford sufficient protection to minority groups at the con- 
ference, for the other states would be able in every case to decide by a 
simple majority to adopt the text of the treaty by the vote of a simple 
majority and in that way override the views of what might be quite a 
substantial minority group of states at the conference. The rule in para- 
graph 2 takes account of the interests of minorities to the extent of re- 
quiring at least two-thirds of the states to be m favour of proceeding by 
simple majorities before recourse can be had to simple majority votes for 
adopting the text of a treaty. It leaves the ultimate decision in the hands 
of the conference but at the same time establishes a basis upon which the 
procedural questions can be speedily and fairly resolved. The Com- 
mission felt all the more justified in proposing this rule, seeing that the use 
of a two-thirds majority for adopting the text of multilateral treaties is 
now so frequent. 

(6) The Commission considered the further case of treaties like the 
Genocide Convention or the Convention on the Political Rights of Women, 
which are actually drawn up within an international organization. Here, 
the voting rule for adopting the text of the treaty must clearly be the 
voting rule applicable in the particular organ in which the treaty is 
adopted. This case is, however, covered by the general provision in 
Article 4 regarding the application of the rules of an international organiza- 
tion, and need not receive mention in the present article. 


ARTICLE 9 #8 
Authentication of the text 


The text of a treaty is established as authentic and definitive: 

(a) By such procedure as may be provided for in the text or agreed 
upon by the states participating in its drawing up; or 

(b) Failing such procedure, by the signature, signature ad referendum 
or initialling by the representatives of those states of the text of the 
treaty or of the Final Act of a conference incorporating the text. 


Commentary 


(1) Authentication of the text of a treaty is necessary in order that the 
negotiating states, before they are called upon to decide whether they will 
become parties to the treaty, may know finally and definitively what is the 
content of the treaty to which they will be subscribing. There must come 
a point, therefore, at which the draft which the parties have agreed upon 
is established as being the text of the proposed treaty and not susceptible 
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of alteration. Authentication is the process by which this definitive text 
is established, and it consists in some act or procedure which certifies the 
text as the correct and authentic text. 

(2) In the past jurists have not usually spoken of authentication as a 
distinct part of the treaty-making process. The reason appears to be that 
until comparatively recently signature was the general method of authenti- 
cating a text and signature has another function as a first step towards 
ratification, acceptance or approval of the treaty or an expression of the 
state’s consent to be bound by it. The authenticating function of signa- 
ture is thus merged in its other function.*® In recent years, however, 
other methods of authenticating texts of treaties on behalf of all or most 
of the negotiating states have been devised. Examples are the incorpora- 
tion of unsigned texts of projected treaties in Final Acts of diplomatic 
conferences, the procedure of international organizations under which the 
signatures of the President or other competent authority of the organiza- 
tion authenticate the texts of conventions, and treaties whose texts are 
authenticated by being incorporated in a resolution of an international 
organization. It is these developments in treaty-making practice which 
emphasize the need to deal separately with authentication es a distinct 
procedural step in the conclusion of a treaty. Another consideration is 
that the text of a treaty may be ‘‘adopted’’ in one language but ‘‘authenti- 
cated’’ in two or more languages. 

(8) The procedure of authentication will often be fixed either in the 
text itself or by agreement of the negotiating states. Failing any such 
prescribed or agreed procedure and except in the cases covered by the next 
paragraph authentication takes place by the signature, signature ad refer- 
endum or initialling of the text by the negotiating states, or alternatively 
of the Final Act of a conference incorporating the text. 

(4) As already indicated, authentication today not infrequently takes 
the form of a resolution of an organ of an international organization or of 
an act of authentication performed by a competent authority cf an organi- 
zation. These, however, are cases in which the text of the treaty has been 
adopted within an international organization and which are therefore 
covered by the general provision in Article 4 regarding the established rules. 
of international organizations. Accordingly, they do not require specific 
mention here. 

(5) The present article, therefore, simply provides for the procedures 
mentioned in paragraph (3) above and leaves she procedures applicable 
within international organizations to the operation of Article 4. 


ARTICLE 10 °° 
Consent to be bound by a treaty expressed by signature 
1. The consent of a state to be bound by a treaty is expressed by the 
signature of its representative when: 
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(a) The treaty provides that signature shall have that effect; 

(b) It is otherwise established that the negotiating states were agreed 
that signature should have that effect; 

(c) The intention of the state in question to give that effect to the 
signature appears from the full powers of its representative or was 
expressed during the negotiation. 

2. For the purposes of paragraph 1: 

(a) The initialling of a text constitutes a signature of the treaty when 
it is established that the negotiating states so agreed; 

(b) The signature ad referendum of a treaty by a representative, if 
confirmed by his state, constitutes a full signature of the treaty. . 


Commentary 


(1) The draft provisionally adopted in 1962 dealt with various aspects 
of “‘signature’’ in three separate articles: Article T, which covered the 
authenticating effect of signature, initialling and signature ad referendum; 
Article 10, which covered certain procedural aspects of the three forms of 
signatures; and Article 11, which covered their legal effects. This treat- 
ment of the matter involved some repetition of certain points and tended to 
introduce some complication into the rules. At the same time, certain 
provisions were expository in character rather than formulated. as legal 
rules. Accordingly, in re-examining Articles 10 and 11 at its Seventeenth 
Session, the Commission decided to deal with the authenticating effects of 
signature exclusively in the present Article 9, to delete Article 10 of the 
previous draft, to incorporate such of its remaining elements as required 
retention in what is now the present article, and to confine the article to 
operative legal rules. 

(2) The present article, as its title indicates, deals with the institution 
of signature only as a means by which the definitive consent of a state 
to be bound by a treaty is expressed. It does not deal with signature 
subject to ‘‘ratification’’ or subject to ‘‘acceptanece’’ or ‘‘approval,’’ as had 
been the case in paragraph 2 of the 1962 text of Article 11. The Com- 
mission noted that one of the points covered in that paragraph went with- 
out saying and that the other was no more than a cross-reference tc former 
Article 17 (now Article 15). It also noted that the other principal effect 
of signature subject to ratification, ete.—authentication—was already cov- 
ered in the present Article 9. In addition, it noted that this institution 
received further mention in Article 11. Accordingly, while not in any 
way underestimating the significance or usefulness of the institution of 
signature subject to ratification, acceptance or approval, the Commission 
concluded that it was unnecessary to give it particular treatment in a 
special article or provision. 

(3) Paragraph 1 of the article admits the signature of a treaty by a 
representative as an expression of his state’s consent to be bound by the 
treaty in three cases. The first is when the treaty itself provides that 
such is to be the effect of signature as is common in the case of many types 
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of bilateral treaties. The second is when it is otherwise established that 
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the negotiating states were agreed that signature should have that effect. 
In this case it is simply a question of demonstrating the intention from 
the evidence. The third case, which the Commission included in the light 
of the comments of governments, is when the intention of ax individual 
state to give its signature that effect appears from the full powers issued 
to its representative or was expressed during the negotiation. It is not 
uncommon in practice that even when ratification is regarded as essential 
by some states from the point of view of their own requirements, another 
state is ready to express its consent to be bound definitively by its signa- 
ture. In such a case, when the intention to be bound by signature alone 
is made clear, it is superfluous to insist upon ratification; and under para- 
graph 1(c) signature will have that effect for the particular state in 
question. l 
(4) Paragraph 2 covers two small but not unimportant subsidiary points. 
Paragraph 2(a) concerns the question whether initialling of a text may 
constitute a signature expressing the state’s consent to be bound by the 
treaty. In the 1962 draft = the rule regarding initialling of the text was 
very strict, initialling being treated as carrying only an authenticating 
effect and as needing in all cases to be followed by a further act of signature. 
In short, it was put on a basis similar to that of signature ad referendum. 
Certain governments pointed out, however, that in practice initialling, 
especially by a Head of State, Prime Minister or Foreign Minister, is not 
infrequently intended as the equivalent of full signature. The Commission 
recognized that this was so, but at the same time felt that it was important. 
that the use of initials as a full signature should be understood and ac- 
cepted by the other states. It also felt that it would make the rule unduly 
complicated to draw a distinction between intialling by a high minister 
of state and by other representatives, and considered that the question 
whether intialling amounts to an expression of consent to be bcund by the 
treaty should be regarded simply as a question of the intentions of the 
negotiating states. Paragraph 2(a) therefore provides that initialling is 
the equivalent of a signature expressing such consent when it is estab- 
lished that the negotiating states so agreed. 
= (5) Paragraph 2(b) concerns signature ad referendum which, as its 
name implies, is given provisionally and subject to confirmation. When 
confirmed, it constitutes a full signature and will operate as one for the 
purpose of the rules in the present article concerning the expression of the 
state’s consent to be bound by a treaty. Unlike ‘‘ratification,’’ the ‘‘con- 
firmation’’ of a signature ad referendum is not a confirmation of the treaty 
but simply of the signature; and in principle therefore the confirmation 
renders the state a signatory as of the original date of signature. The 
1962 text of the then Article 10 stated this specifically and as an absolute 
rule. A suggestion was made in the comments of governments that the 
rule should be qualified by the words ‘‘unless the state concerned specifies 
a later date when it confirms its signature.’’ As this would enable a 
state to choose unilaterally, in the light of what had happened in the in- 


51 Article 10, paragraph 3, of that draft. 
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- terval, whether to be considered a party from the earlier or later date, the 
Commission felt that to add such an express qualification of the normal 
rule would be undesirable. The point, it considered, should be left in 
each case to the negotiating states. If these raised no objection to a later 
date’s being specified at the time of confirmation of a signature ad refer- 
endum, the question would solve itself. Paragraph 2(b) therefore simply 
states that a signature ad referendum, if confirmed, constitutes a full signa- 
ture for the purposes of the rules regarding the expression of a state’s 
consent to be bound by a treaty. 


ARTICLE 11 © 


Consent to be bound by a treaty expressed by ratitication, 
acceptance or approval 


1. The consent of a state to be bound by a treaty is expressed by 
ratification when: 

(a) The treaty provides for such consent to be expressed by means 
of ratification ; 

(b) It is otherwise established that the negotiating states were agreed 
that ratification should be required; 

(c) The representative of the state in question has signed the treaty 
subject to ratification; or 

(d) The intention of the state in question to sign the treaty subject 
to ratification appears from the full powers of its representative or was 
expressed during the negotiation. 

2. The consent of a state to be bound by a treaty is expressed by 
acceptance or approval under conditions similar to those which apply 
to ratification. 


Commentary 


(1) This article sets out the rules determining the cases in which 
ratification is necessary in addition to signature in order to establish the 
state’s consent to be bound by the treaty. The word ‘‘ratification,’’ as 
the definition in Article 2 indicates, is used here and throughout these draft 
articles exclusively in the sense of ratification on the international plane. 
Parliamentary ‘‘ratification”’ or ‘‘approval’’ of a treaty under municipal 
law is not, of course, unconnected with ‘‘ratification’’ on the international 
plane, since without it the necessary constitutional authority to perform 
the international act of ratification may be lacking. But it remains true. 
that the international and constitutional ratifications of a treaty are en- 
tirely separate procedural acts carried out on two different planes. 

(2) The modern institution of ratification in international law developed 
in the course of the nineteenth century. Earlier, ratification had been an 
essentially formal and limited act by which, after a treaty had been drawn 
up, a sovereign confirmed, or finally verified, the full powers previously 


62 1962 draft, Articles 12 and 14, and 1965 draft, Article 12. 
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issued to his representative to negotiate the treaty. It was then not an 
approval of the treaty itself but a confirmation that the representative 
had been invested with authority to negotiate it and, that being so, there 
was an obligation upon the sovereign to ratify his representative’s full 
powers, if these had been in order. Ratification came, however, to be used 
in the majority of cases as the means of submitting the treaty-making 
power of the executive to parliamentary control, and ultimately the doc- 
trine of ratification underwent a fundamental change. It was established 
that the treaty itself was subject to subsequent ratification by the state 
before it became binding. Furthermore, this development took place at a 
time when the great majority of international agreements were formal 
treaties. Not unnaturally, therefore, it came to be the opinion that the 
general rule is that ratification is necessary to render a treaty binding. 

(3) Meanwhile, however, the expansion of intercourse between states, 
especially in economic and technical fields, led to an ever-increasing use 
of less formal types of international agreements, amongst which were ex- 
changes of notes, and these agreements are usually intended by the parties 
to become binding by signature alone. On the other hand, an exchange of 
notes or other informal agreement, though employed for its ease and con- 
venience, has sometimes expressly been made subject to ratification because 
of constitutional requirements in one or the other of the contracting states. 

(4) The general result of these developments has been to complicate 
the law concerning the conditions under which treaties need ratification 
in order to make them binding. The controversy which surrounds the 
subject is, however, largely theoretical." The more formal types of in- 
strument include, almost without exception, express provisions on the sub- 
ject of ratification, and occasionally this is so even in the case of exchanges 
of notes or other instruments in simplified form. Moreover, whether they 
are of a formal or informal type, treaties normally either provide that the 
instrument shall be ratified or, by laying down that the treaty shall enter 
into force upon signature or upon a specified date or event, dispense with 
ratification. Total silence on the subject is exceptional, and the number 
of cases that remain to be covered by a general rule is very small. But, 
if the general rule is taken to be that ratification is necessary unless it is 
expressly or impliedly excluded, large exceptions qualifying the rule have 
to be inserted in order to bring it into accord with modern practice, with 
the result that the number of cases calling for the operation of the general 
rule is small. Indeed, the practical effect of choosing either that version 
of the general rule, or the opposite rule that ratification, is unnecessary 
unless expressly agreed upon by the parties, is not very substantial. 

(5) The text provisionally adopted in 1962 began by declaring in its 
first paragraph that treaties in principle required to be ratified except as 
provided in the second paragraph. The second paragraph then excluded 

53 See the Reports of Sir H. Lauterpacht, Yearbook of the International Law Com- 
mission, 1953, Vol. IT, p. 112; and ibid., 1954, Vol. TI, p. 127; and the First Report 
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from the principle four categories of case in which the intention to dispense 
with ratification was either expressed, established or to be presumed; and 
one of those categories was treaties ‘‘in simplified form.’’ A third para- 
graph then qualified the second by listing three contrary categories of case 
where the intention to require ratification was expressed or established. 
The operation of paragraph 2 of the article was dependent to an important 
extent on its being possible to identify easily a ‘‘treaty in simplified 
form.” - But although the general concept is well enough understood, the 
Commission found it difficult to formulate a practical definition of such 
treaties. And Article 1(b) of the 1962 text was a description rather than 
a definition of a treaty in simplified form. 

(6) Certain governments in their comments suggested that the basic 
rule in paragraph 1 of the 1962 text should be reversed so as to dispense 
with the need for ratification unless a contrary intention was expressed or 
established, or that the law should be stated in purely pragmatic terms; 
while others appeared to accept the basic rule. At the same time criticism 
was directed at the elaborate form of the rules in paregrepue 2 and 3 and 
at their tendency to cancel each other out. 

(7) The Commission recognized that the 1962 text, which had been the 
outcome: of an attempt to reconcile two opposing points of view amongst 
states on this question, might give rise to difficulty in its application and 
especially in regard to the presumption in the case of treaties in simplified 
form. It re-examined the matter de novo and, in the light of the positions 
taken by governments and of the very large proportion of treaties con- 
eluded today without being ratified, it decided that its proper course was 
simply to set out the conditions under which the consent of a state to be 
bound by a treaty is expressed by ratification In modern international law. 
This would have the advantage, in its view, of enabling it to state the 
substance of paragraphs 2 and 3 of the 1962 text in much simpler form, 
to dispense with the distinction between treaties in simplified form and 
other treaties, and to leave the question of ratification as a matter of the 
intention of the negotiating states without recourss to a statement of a 
controversial residuary rule. 

(8) The present article accordingly provides in paragraph 1 that the 
consent of a state to be bound by a treaty is expressed by ratification in 
four eases: (i) when there is an express provision to that effect in the 
treaty; (ii) when it is otherwise established that the negotiating states 
agreed ratification should be required; (iii) when the representative of an 
individual state has expressly signed ‘‘subject to ratification’’; and (iv) 
when the intention of an individual state to sign ‘‘subject to ratification”’ 
appears from the full powers of its representative or was expressed during 
the negotiations. The Commission considered that these rules give every 
legitimate protection to any negotiating state in regard to its constitutional 
requirements; for under the rules it may provide for ratification by agree- 
ment with the other negotiating states either in the treaty itself or in a 
collateral agreement, or it may do so unilaterally by the form of its sig- 
nature, the form of the full powers of its representative or by making 
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its intention clear to the other negotiating states during the negotiations. 
At the same time, the position of the other negotiating states is safe- 
guarded, since in each case the intention to express consent by ratification 
must either be subject to their agreement or brought to their notice. 

(9) Paragraph 2 provides simply that the consent of a state to be bound 
by a treaty is expressed by acceptance or approval under conditions similar 
to those which apply to ratification. In the 1962 draft ‘‘acceptance’’ and 
‘‘approval’’ were dealt with in a separate article. As explained in the 
paragraphs which follow, each of them is used in two ways: either as an 
expression of consent to be bound without a prior signature, or as a ratifi- 
cation after a non-binding prior signature. Nevertheless the Commission 
considered that their use also is essentially a matter of intention, and that 
the same rules should be applicable as in the case of ratification. 

(10) Acceptance has become established in treaty practice during the 
past twenty years as a new procedure for becoming a party to treaties. 
But it would probably be more correct to say that ‘‘aecceptance”’ has 
become established as a name given to two new procedures, one analogous 
to ratification and the other to accession. For, on the international plane, 
‘faceeptance’’ is an innovation which is more one of terminology than of 
method. If a treaty provides that it shall be open to signature ‘‘subject 
to acceptance,” the process on the international plane is like ‘‘signature 
subject to ratification.’’ Similarly, if a treaty is made open to ‘‘accept- 
ance’’ without prior signature, the process is like accession. In either case 
the question whether the instrument is framed in the terms of ‘‘acceptance,’’: 
on the one hand, or of ratification or acceptance, on the other, simply de- 
pends on the phraseology used in the treaty." Accordingly the same name 
is found in connexion with two different procedures; but there can be no 
doubt that today ‘‘aeceptance’’ takes two forms, the one an act establish- 
ing the state’s consent to be bound after a prior signature and the other 
without any prior signature. . 

(11) ‘‘Signature subject to acceptance” was introduced into treaty- 
practice principally in order to provide a simplified form of ‘‘ratification’’ 
which would allow the government a further opportunity to examine the 
treaty when it is not necessarily obliged to submit it to the state’s consti- - 
tutional procedure for obtaining ratification. Accordingly, the procedure 
of ‘‘signature subject to acceptance’’ is employed more particularly in the 
ease of treaties whose form or subject matter is not such as would normally 
bring them under the constitutional requirements of parliamentary ‘‘ratifi- 
cation’’ in force in many states. In some cases, in order to make it as 
easy as possible for states with their varying constitutional requirements 
to enter into the treaty, its terms provide for either ratification or ac- 
ceptance. Nevertheless, it remains broadly true that ‘‘aeceptance’’ is gen- 
erally used as a simplified procedure of ‘‘ratification.’’ 

(12) The observations in the preceding paragraph apply mutatis 
mutandis to ‘‘approval,’’ whose introduction into the terminology of treaty- 


64 For examples, see Handbook. of Final Clauses (ST/LEG/6), pp. 6-17. 
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making is even more recent than that of ‘‘aeceptance.’’ ‘‘Approval,’’ per- 
haps, appears more often in the form of ‘‘signature subject to approval’’ 
than in the form of a treaty which is simply made open to ‘‘approval’’ 
without signature.” But it appears in both forms. Its introduction into 
treaty-making practice seems, in fact, to have been inspired by the consti- 
tutional procedures or practices of approving treaties which exist in some 
countries. 


ARTICLE 12 #8 


' Consent to be bound by a treaty expressed by accession 


i 
The consent of a state to be bound by a treaty is expressed by acces- 


sion when: 

(a) The treaty or an amendment to the treaty provides that such 
consent may be expressed by that state by means of accession; 

(b) It is otherwise established that the negotiating states were agreed 
that such consent may be expressed by that state by means of accession; or 

(c) All the parties have subsequently agreed that such consent may be 
expressed by that state by means of accession. 


Commentary 


(1) Accession is the traditional method by which a state, in certain cir- 
cumstances, becomes a party to a treaty of which it is not a signatory. 
One type of accession is when the treaty expressly provides that certain 
states or categories of states may accede to it. Another type is when a 
state which was not entitled to become a party to a treaty under its terms 
is subsequently invited to become a party. 

(2) Divergent opinions have been expressed in the past as to whether 
it is legally possible to accade to a treaty which is not yet in force and there 
is some support for the view that it is not possible.” However, an examina- 
tion of the most recent treaty practice shows that in practically all modern 
treaties which contain accession clauses the right to aceede is made inde- 
pendent of the entry into force of the treaty, either expressly by allowing 
accession to take place before the date fixed for the entry into force of 
the treaty, or impliedly by making the entry into force of the treaty 
conditional on the deposit, inter alia, of instruments of accession. The 
modern practice has gone so far in this direction that the Commission does 
not consider it appropriate to give any currency, even in the form of a 
residuary rule, to the docirine that treaties are not open to accession until 
they are in force. In this connexion it recalls the following observation 
of a previous special rapporteur: ™ 


55 The Handbook of Final Clauses (ST/LEG/6), p. 183, even gives an example of the 
formula ‘‘signature subject to approval followed by azeceptance.’’ 

56 1962 draft, Article 13. 

57 See Sir Gerald Fitzmaurice’s first report on the law of treaties, Yearbook of the 
International Law Commission, 1956, Vol. II, pp. 125-68; and Professor Brierly’s second 
report, Yearbook of the International Law Commission, 1951, Vol. II, p. 73. 

58 See Sir H. Lauterpacht, Yearbook of the International Law Commission, 1953, 
Vol. IT, p. 120. 
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‘‘Important. considerations connected with the effectiveness of the 
procedure of conclusion of treaties seem to call for a contrary rule. 
Many treaties might never enter into force but for accession. Where 
the entire tendency in the field of conclusion of treaties is in the 
direction of elasticity and elimination of restrictive rules it seems un- 
desirable to burden the subject of accession with a presumption which 
ae has shown to be in the nature of an exception rather than 
the rule, 


Accordingly, in the present article accession is not made Seen upon 
the treaty having entered into force. 

(3) Occasionally, a purported instrument of accession is expressed to be 
‘subject to ratification,” and the Commission considered whether anything 
should be said on the point either in the present article or in Article 13 
dealing with instruments of accession. The question arises whether it 
should be indicated in the present article that the deposit of an instrument 
of accession in this form is ineffective as an accession. The question was 
considered by the Assembly of the League of Nations in 1927, which, 
however, contented itself with emphasizing that an instrument of accession 
would be taken to be final unless the contrary were expressly stated. At 
the same time it said that the procedure was one which ‘‘the League should 
neither discourage or. encourage.’’*® As to the actual practice today, the 
Secretary-General has stated that he takes a position similar to that taken 
by the League of Nations Secretariat. He considers such an instrument 
“‘simply as a notification of the government’s intention to become a party,” 
and he does not notify the other states of its receipt. Furthermore, he 
draws the attention of the government to the fact that the instrument does 
not entitle it to become a party and underlines that ‘‘it is only when an 
instrument containing no reference to subsequent ratification is deposited 
that the state will be included among the parties to the agreement and the 
other governments concerned notified to that effect.’’®° The attitude 
adopted by the Secretary-General towards an instrument of accession ex- 
pressed to be ‘‘subject to ratification’’ is considered by the Commission to 
be entirely correct. The procedure of accession subject to ratification 
is somewhat anomalous, but it is infrequent and does not appear to cause 
difficulty in practice. The Commission has not, therefore, thought it neces- 
sary to deal with it specifically in these articles. 

(4) If developments in treaty-making procedures tend even to blur the 
use of accession in some cases, it remains true that accession is normally 
the act of a state which was not a negotiating state. It is a procedure 
normally indicated for states which did not take part in the drawing up 
of the treaty but for the participation of which the treaty makes provision, 
or alternatively to which the treaty is subsequently made open either by a 
formal amendment to the treaty or by the agreement of the parties. 
The rule laid down for accession has therefore to be a little different from 
that set out in the previous article for ratification, acceptance and approval. 

59 Official Journal of the League of Nations, Highth Ordinary Session, Plenary 
Meetings, p. 141. 
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The present article provides that consent of a state to be bound by a treaty 
is expressed by accession in three cases: (i) when a treaty or an amend- 
ment to the treaty provides for its accession; (ii) when it is otherwise 
established that the negotiating states intended to admit its aecession; and 
(iii) when all the parties have subsequently agreed to admit its accession. 
The third case is, of course, also a case of ‘‘amendment’’ of the treaty. 
But, as the procedures of formal amendment by the conclusion of an 
amending agreement under Article 36 and of informal agreement to invite 
a state to accede are somewhat different, the Commission thought that they 
should be distinguished in separate sub-paragraphs. A recent example of 
the use of the procedure of informal agreement to open treaties to accession 
was the question of extended participation in general multilateral treaties 
concluded under the auspices of the League of Nations, which formed the 
subject of General Assembly Resolution 1908 (XVIII) and on which the 
Commission submitted its views in Chapter III of its report on the work 
of its Fifteenth Session." 


Question of participation in a treaty 


(1) Article 8 of the 1962 draft contained two provisions, the first re- 
lating to general multilateral treaties and the second to all other treaties. 
The second provision gave rise to no particular difficulty, but the Com- 
mission was divided with respect to the rule to be proposed for general 
multilateral treaties. Some members considered that these treaties should 
be regarded as open to participation by ‘‘every state’’ regardless of any 
provision in the treaty specifying the categories of states entitled to be- 
come parties. Some members, on the other hand, while not in favour of 
setting aside so completely the principle of the freedom of states to de- 
termine by the clauses of the treaty itself the states with which they would 
enter into treaty relations, considered it justifiable and desirable to specify 
as a residual rule that, in the absence of a contrary provision in the treaty, 
general multilateral treaties should be open to ‘‘every state.’’ Other 
members, while sharing the view that these treaties should in principle be 
open to all states, did not think that a residuary rule in this form would 
be justified, having regard to the existing practice of inserting m a general 
multilateral treaty a formula opening it to all Members of the United 
Nations and members of the specialized agencies, all parties to the Statute 
of the International Court and to any other state invited by the General 
Assembly. By a majority the Commission adopted a text stating that 
unless otherwise provided by the treaty or by the established rules of an 
international organization, a general multilateral treaty should be open 
to participation by ‘‘every state.’’ In short, the 1962 text recognized 
the freedom of negotiating states to fix by the provisions of the treaty the 
categories of states to which the treaty may be open; but in the absence 
of any such provision, recognized the right of ‘‘every state” to participate. 

(2) The 1962 draft also included in Article 1 a definition of ‘‘general 
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multilateral treaty.” This definition, for which the Commission did not 
find it easy to devise an altogether satisfactory formula, read as follows: ‘‘a 
multilateral treaty which concerns general norms of international law or 
deals with matters of general interest to states as a whole.” 

(8) A number of governments in their comments on Article 8 of the 
1962 draft expressed themselves in favour of opening general multilateral 
treaties to all states, and at the same time proposed that this principle 
should be recognized also in Article 9 so as automatically to open to all 
states general multilateral treaties having provisions limiting participation 
to specified categories of states. Certain other governments objected to the 
1962 text from the opposite point of view, contending that no presumption 
of universal participation should be laid down, even as a residuary rule, for 
cases when the treaty is silent on the question. A few governments in their 
comments on Article 1 made certain criticisms of the Commission’s definition 
of a ‘‘general multilateral treaty.’’ 

(4) At its Seventeenth Session, in addition to the comments of govern- 
ments, the Commission had before it further information concerning recent 
practice in regard to participation clauses in general multilateral treaties 
and in regard to the implications of an ‘‘every state’? formula for de- 
positaries of multilateral treaties. It re-examined the problem of par- 
ticipation in general multilateral treaties de novo at its 791st to 795th 
meetings, at the conclusion of which a number of proposals were put to the | 
vote but none was adopted. In consequence, the Commission requested its 
Special Rapporteur, with the assistance of the Drafting Committee, to try 
to submit a proposal for subsequent discussion. At its present session, it 
concluded that in the light of the division of opinion it would not be 
possible to formulate any general provision concerning the right of states 
to participate in treaties. It therefore decided to confine itself to setting 
out pragmatically the cases in which a state expresses its consent to be 
bound by signature, ratification, acceptance, approval or accession. Ac- 
cordingly, the Commission decided that the question, which has more than 
once been debated in the General Assembly, and recently in the Special 
Committees on the Principles of International Law concerning Friendly 
Relations among States," should be left aside from the draft articles. 
In communicating this decision to the General Assembly, the Commission 
decided to draw the General Assembly’s attention to the records of its 
791st-795th meetings ** at which the question of participation in treaties 
was discussed at its Seventeenth Session, and to its commentary on Articles 
8 and 9 of the draft articles in its report for its Fourteenth Session,®° which 


82 Fourth Report of the Special Rapporteur (A/CN.4/177), Commentary to Article 8; 
Answers of the Secretariat to questions posed by a member of the Commission concerning 
the practice of the Secretary-General as registering authority and as depositary and the 
practice of states as depositaries (Yearbook of the International Law Commission, 1965, 
Vol. 1, 791st meeting, par. 61 and 801st meeting, pars.. 17-20). 

68 A /5746, Chapter VI, and A/6230, Chapter V. 

64 Yearbook of the International Law Commission, 1965, Vol. I, pp. 113-142. 

65 Yearbook of the International Law Commission, 1962, Vol. II, pp. 168-9. 
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contains a summary of the points of view expressed by members in the 
earlier discussion of the question at that session. 


ARTICLE 13 * 


Exchange or depozit of instruments of ratification, 
acceptance. approval or accession 


Unless the treaty otherwise provides, instruments of ratification, ac- 
ceptance, approval or access-on establish the consent of a state to be 
bound by a treaty upon: 

(a) Their exchange betwee. the contracting states; 

(b) Their deposit with the Jepositary; or 

(c) Their notification to the contracting states or to the depositary, 
if so agreed, 


Commentary 


(1) The draft provisionally adopted in 1962 contained two articles 
(Articles 15 and 16) covering respectively the procedure and legal effects 
of ratification, accession, acceptance and approval. On re-examining these 
articles at its Seventeenth Session the Commission concluded that certain 
elements ‘which were essentially descriptive should be eliminated; that two 
substantive points regarding ‘consent to a part of a treaty” and ‘‘choice 
‘of differing provisions’’ should be detached and made the subject of a 
separate ‘article; and that the present article should be confined to the 
international acts—-exchange, deposit, or notification of the instrument— 
by which ratification, acceptarce, approval and accession are accomplished 
and the consent of the state tc be bound by the treaty is established. 

( 2) The present article thus provides that instruments of ratification, 
ete. establish the consent of a state upon either their exchange between 
the contracting states, their deposit with the depositary or their notifica- 
tion to the contracting states ar to the depositary. These are’ the acts usu- 
ally specified in a treaty, but if the treaty should lay down a special 
procedure, it will, of course, prevail, and the article so provides. 

(3) The point of importance is the moment at which the consent to be 
bound is established and in operation with respect to other contracting 
states. In the case of exchanze of instruments there is no problem; it is 
the moment of exchange. In the case of the deposit of an instrument with 
a depositary, the problem arises whether the deposit by itself establishes the 
legal nexus between the depositing state and other contracting states or 
whether the legal nexus aris2s only upon their being informed by the 
depositary. The Commission considered that the existing general rule 
clearly is' that the act of deposit by itself establishes the legal nexus. Some 
treaties, e.g., the Vienna Conventions on Diplomatic and Consular Rela- 
tions, specifically provide that the treaty is not to- enter into force with 
respect to the depositing state until after the expiry of a short interval of 
time. But, even in these cases the legal nexus is established by the act 


66 1962 draft, Articles 15 and 16, and 1965 draft, Article 15. 
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of deposit alone. The reason is that the negotiating states, for reasons of 
practical convenience, have chosen to specify this act as the means by 
which participation in the treaty is to be established. This may involve 
a certain time-lag before each of the other contracting states is aware that 
the depositing state has established its consent to be bound by the treaty. 
But, the parties having preseribed that deposit of the instrument shall 
establish consent, the deposit by itself establishes the legal nexus at once 
with other contracting states, unless the treaty otherwise provides. This 
was the view taken by the International Court in the Right of Passage over 
Indian Territory (Preliminary Objections) case * in the analogous situation 
of the deposit of instruments of acceptance of the optional clause under 
Article 36, paragraph 2 of the Statute of the Court. If this case indicates 
the possibility that difficult problems may arise under the rule in special 
circumstances, the existing rule appears to be well settled. Having regard 
to the existing practice and the great variety of the objects and purposes 
of treaties, the Commission did not consider that it should propose a 
different rule, but that it should be left to the negotiating states to modify 
it if they should think this necessary in the light of the provisions of the 
particular treaty. l 

(4) The procedure of notifying instruments to the contracting states 
or to the depositary mentioned in sub-paragraph (c), if less frequent, is 
sometimes used today as the equivalent, in the one case, of a simplified 
form of exchange of instruments and in the other, of a simplified form of 
deposit of the instrument. If the procedure agreed upon is notification to 
the contracting states, Article 73 will apply and the consent of the notifying 
state to be bound by the treaty vis-à-vis another contracting state will be 
established only upon its receipt by the latter. On the other hand, if the 
procedure agreed upon is notification to the depositary, the same considera- 
tions apply as in the case of the deposit of an instrument; in other words, 
the consent will be established on receipt of the notification by the de- 
positary. 


ARTICLE 14 ® 
Consent relating to a part of a treaty and choice of differing provisions - 


1, Without prejudice to the provisions of Articles 16 to 20, the consent 
of a state to be bound by part of a treaty is effective only if the treaty 
so permits or the other contracting states so agree. 

2. The consent of a state to be bound by a treaty which permits a 
choice between differing provisions is effective only if it is made plain 
to which of the provisions the consent relates. 


Commentary 


(1) The two paragraphs of this article contain the provisions of what 
were paragraphs 1(b) and 1(c) of Article 15 of the draft provisionally 


67 L.C.J. Reports 1956, p. 170. 
68 1962 draft, Article 15, paragraphs 1 (b) and (c) and 1965 draft, Article 16, 
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adopted m 1962. At the same time, they frame those provisions as sub- 
stantive legal rules rather than as descriptive statements of procedure. 

(2) Some treaties expressly authorize states to consent to a part or 
parts only of the treaty or to exclude certain parts, and then, of course, 
partial ratification, acceptance, approval or accession is admissible. But-in 
the absence of such a provision, the established rule is that the ratification, 
accession; ete. must relate to the treaty as a whole. Although it may be 
admissible to formulate reservations to selected provisions of the treaty 
under the rules stated in Article 16, it is inadmissible to subscribe only. to 
selected parts of the treaty. Accordingly, paragraph 1 of the article lays 
down that without prejudice to the provisions of Articles 16 to 20 regarding 
reservations to multilateral treaties, an expression of consent by a state to 
be bound by part of a treaty is effective only if the treaty or the other 
contracting states authorize such a partial consent. 

(8) Paragraph 2 takes account of a practice which is not very common 
but which is sometimes found, for example, in the General Act for the 
Pacific Settlement of International Disputes and in some international 
labour conventions. The treaty offers to each state a choice between 
differing ‘provisions of the treaty. The paragraph states that in such a 
ease an expression of consent is effective only if it is made plain to which 
of the provisions the consent relates. 


ARTICLE 15 © 


Obligation of a state not to frustrate the object 
of a treaty prior to its entry into force 


A state is obliged to refrain from acts tending to frustrate the object 
of a proposed treaty when: 

(a) It'has agreed to enter into negotiations for the conclusion of the 
treaty, while these negotiations are in progress; 

(b) It. has signed the treaty subject to ratification, acceptance or 
approval, until it shall have made its intention clear not to become a 
party to the treaty; 

(c) It has expressed its consent to be bound by the treaty, pending the 
entry into force of the treaty and provided that such entry into force is 
not ay delayed. 


Commentary 


(1) That an obligation of good faith to refrain from acts EE to 
frustrate the object of the treaty attaches to a state which has signed a 
treaty subject to ratification appears to be generally accepted. Certainly, 
in the Certain German Interests in Polish Upper Stlesia case,” the Per- 
manent Court of International Justice appears to have recognized that, if 
ratification takes place, a signatory state’s misuse of its rights in the 
interval preceding ratification may amount to a violation of its obligations 


69 1962 snd 1965 drafts, Article 17. . MPOLS. (1926) , Series A, No. 7, p. 30. 
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in respect of the treaty. The Commission considered that this obligation 
begins at an earlier stage when a state agrees to enter into negotiations for 
the conclusion of a treaty. A fortiori, it attaches also to a state which 
actually ratifies, accedes to, accepts or approves a treaty if there is an 
interval before the treaty actually comes into force. . 

(2) Paragraph (a) of the article covers the stage when a state has nady 
ei to enter into negotiations for the conclusion of a proposed treaty; 
and then the obligation to refrain from acts tending to frustrate the object 
of the treaty lasts only so long as the negotiations continue in progress. 

(3) Paragraph (b) covers the case in which a state has signed the treaty 
subject to ratification, acceptance or approval, and provides żhat such a 
state is to be subject to the obligation provided for in the article until it 
shall have made its intention clear not to become a party. 

(4) The obligation of a state which has committed itself to be bound 
by the treaty to refrain from such acts is obviously of particular cogency 
and importance. As, however, treaties, and especially multilateral treaties, 
sometimes take a very long time to come into force or never come into force 
at all, it is necessary to place some limit of time upon the cbligation. 
Paragraph (e) therefore states that the obligation attaches ‘‘pending the 
entry into force of the treaty and provided that such entry into force is 
not unduly delayed.’’ 


SECTION 2: RESERVATIONS TO MULTIUATERAL TREATIES 
ARTICLE 16 7 
Formulation of reservations 


A state may, when signing, ratifying, accepting, approving or acceding 
to a treaty, formulate a reservation unless: 

(a) The reservation is prohibited by the treaty ; 

(b) The treaty authorizes specified reservations which do not include 
the reservation in question; or 

(c) In cases where the treaty contains no provisions regarding reserva- 
tions, the reservation is incompatible with the object and purpose of the 
treaty. 


ARTICLE 17 7? | 
Acceptance of and objection to reservations 


1. A reservation expressly or impliedly authorized by the treaty does 
not require any subseguent acceptance by the other FOnASRRE $ states 
unless the treaty so provides. 

2. When it appears from the limited number of the negotiating states 
and the object and purpose of the treaty that the application of the 
treaty in its entirety between all the parties is an essential condition of 


11 1962 and 1965 drafts, Article 18. 
T2 1962 draft, Articles 19 and 20, and 1965 draft, Article 19. 
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the consent of each one to be bound by the treaty, a reservation requires 
acceptance by all the parties. 

3. When a treaty is a cons-ituent instrument of an international organ- 
ization, the reservation requires the acceptance of the competent organ 
of that organization, unless the treaty otherwise provides. 

4. In cases not falling uncer the preceding paragraphs of this article: 

(a) Acceptance by another contracting state of the reservation con- 
stitutes the reserving state a party to the treaty in relation to that state 
if or when the treaty is in force; 

(b) An objection by another contracting state to a reservation pre- 
cludes the entry into force f the treaty as between the objecting and 
reserving states unless a con:rary intention is expressed by the objecting 
state; . 

(c) An act expressing the state’s consent to be bound by the treaty 
and containing a reservation is effective as soon as at least one other 
contracting state has accepted the reservation. 

5. For the purposes of paragraphs 2 and 4 a reservation is considered 
to have. been accepted by a state if it shall have raised no objection to 
the reservation by the end of a period of twelve months after it was 
notified of the reservation or by the date on which it expressed its consent 
to be bound by the treaty, whichever is later. 


Commentary 
Introduction 


(1) Articles 16 and 17 hare to be read together because the legal effect 
of a reservation, when formu-ated, is dependent on its acceptance or rejec- 
tion by the other states conzerned. A reservation to a bilateral treaty 
presents no problem, because it amounts to a new proposal reopening the 
negotiations between the two states concerning the terms of the treaty. If 
they arrive at an agreement—either adopting or rejecting the reservation— 
the treaty will be concluded; if not, it will fall to the ground. But as 
soon as more than two states are involved problems arise, since one state 
may be disposed to accept the reservation while another objects to it, and, 
when large multilateral treaties are in question, these problems become 
decidedly complex. l 

(2) The subject of reservetions to multilateral treaties has been much 
diseussed in recent years and has been considered by the General Assembly 
itself on more than one occasion," as well as by the International Court of 
Justice in its opinion concerning the Genocide Convention ™ and by the 
Commission. Divergent views have been expressed in the Court, the Com- 
mission and the General Assembly on the fundamental question of the extent 


73 Notably in 1951 in connexion with reservations to the Genocide Convention and in 
1959 concerning the Indian ‘‘reser7ation’’ to the I.M.C.O. Convention. 

74 Reservations to the Conventioa on the Prevention and Punishment of the Crime of 
Genocide, L.0.J . Reports 1951, p. 15. 
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to which the consent of other interested states is necessary ta the effective- 
ness of a reservation to this type of treaty. ` 

(3) In 1951, the doctrine under which a reservation, in order to be valid, 
must have the assent of all the other interested states was not accepted by 
the majority of the Court as applicable in the particular circumstances of 
the Genocide Convention ; moreover, while they considered the ‘‘traditional’’ 
doctrine to be of ‘‘undisputed value,’’ they did not consider it to have been 
“transformed into a rule of law.’’™ Four judges, on the other hand, 
dissented from this view and set out their reasons for holding that the tradi- 
tional doctrine must be regarded as a generally accepted rule of customary 
law. The Court’s reply to the question put to it by the General Assembly 
was as follows: 


“On Question I: 

“That a State which has made and maintained a reservation which 
has been objected to by one or more of the parties to the Convention 
but not by others, can be regarded as being a party to the Convention 
if the reservation is compatible with the object and purpose of the 
Convention; otherwise, that State cannot be regarded as being a party 
to the Convention. 

‘On Question IT: 

‘ (a) That if a party to the Convention objects to a reservation 
which it considers to be incompatible with the object and purpose of 
the Convention, it can in fact consider that the reserving State is not 
a party to the Convention ; 

(b) That if, on the other hand, a party accepts the reservation as 

_ being compatible with the object and purpose of the Convention, it can 
in fact consider that the reserving State is a party to the Convention; 

‘On Question II: 

‘*(a) That an objection to a reservation made by a signatory State 
which has not yet ratified the Convention can have the legal effect 
indicated in the reply to Question I only upon ratification. Until that 
moment it merely serves as a notice to the other State of the eventual 
aititude of the signatory State; 

‘*(b) That an objection to a reservation made by a State which is 
entitled to sign or accede but which has not yet done so, is without 
legal effeet.’’ 78 


In giving these replies to the General Assembly’s questions the Court 
emphasized that they were strictly limited to the Genocide Convention; and 
said that, in determining what kind of reservations might be made to the 
Genocide Convention and what kind of objections might be taken to such 
reservations, the solution must be found in the special characteristics of 
that convention. Amongst these special characteristics is mentioned: (a) 
the fact that the principles underlying the convention—the eondemnation 
and punishment of genocide—are principles recognized by civilized nations 
as binding upon governments even without a convention, (b) the con- 
sequently universal character of the pve ye and (e) its purely hu- 
76 Ibid., p. 24. 


18 Official Records of the General Assembly, Sixth Session, Supplement No. 9 (A/1858), 
par. 16. 
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manitarian and civilizing pcrpose without individual advantage or dis- 
advantages for the contractinz states. 

(4) Although limiting its replies to the case of the Genocide Convention 
itself, the Court expressed itself more generally on certain points amongst 
which may be mentioned: 

(a) In its treaty relations a state cannot be bound without its consent 
and consequently, no reservation can be effective against any state without 
its agreement thereto. | 

(b) The traditional concept, that no reservation is valid unless it has 
been accepted by all the contracting parties without excepticn, as would 
have been required if it had been stated during the negotiations, is of 
undisputed value. 

(c) Nevertheless, extensive participation in conventions of the type of 
the Genocide Convention has already given rise to greater flexibility in the 
international practice concerning multilateral conventions, as manifested by 
the more general resort to reservations, the very great allowance made for 
tacit assent to reservations and the existence of practices which, despite the 
fact that a reservation has been rejected by certain states, go so far as to 
admit the reserving state as z party to the convention vis-à-vis those states 
which have accepted it. 

(d) In the present state o2 international practice it cannot be inferred 
from the mere absence of any article providing for reservations in a multi- 
lateral convention that the contracting states are prohibited from making 
certain reservations. The character of a multilateral convention, its pur- 
pose, provisions, mode of preparation and adoption, are factors which must 
be considered in determining, in the absence of any express provision on the 
subject, the possibility of making reservations, as well as their validity 
and effect. 

(e) The principle of the imtegrity of the ecnvention, which subjects the 
admissibility of a reservation to the express or tacit assent of all the con- 
tracting parties, does not appear to have been transformed into a rule of law. 

(5) Later in 1951, as had been requested by the General Assembly, the 
Commission presented a general report on reservations to aa con- 
ventions.” It expressed the view that the Court’s eriterion—‘‘compatibility 
with the object and purpose 2f the convention.’’—was open to objection as 
a criterion of general application, because it considered the question of 
‘compatibility with the object and purpose of the convention”? to be too 
subjective for application tc multilateral conventions generally. Noting 
that the Court’s opinion was specifically confined to the Genozide Conven- 
tion and recognizing that no single rule uniformly applied could be wholly 
satisfactory to cover all cases, the Commission recommended the adoption 
of the doctrine requiring unanimous consent for the admission of a state 
as a party to a treaty subject to a reservation. At the same time, it pro- 
posed certain minor modifications in the application of the rule. 

(6) The Court’s opinion and the Commission’s report were considered 
together at the Sixth Sessicn of the General Assembly, which adopted 


17 Ibid., pars. 12-34. 
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Resolution 598 (VI) dealing with the particular question of reservations 
to the Genocide Convention separately from that of reservations to other 
multilateral conventions. With regard to the Genocide Convention it re- 
quested the Secretary-General to conform his practice to the Court’s 
Advisory Opinion and recommended to states that they should be guided 
by it. With regard to all other future multilateral conventions concluded 
under the auspices of the United Nations of which he is the depositary, it 
requested the Secretary-General : 


(1) to continue to act as depositary in connexion with the deposit of 
documents containing reservations or objections, without passing 
upon the legal effect of such documents; and 

(11) to communicate the text of such documents relating to reservations 
or objections to all states concerned, leaving it to each state to draw 
legal consequences from such communications. 


The resolution, being confined to future conventions, was limited to conven- 
tions concluded after 12 January 1952, the date of the adoption of the 
resolution, so that the former practice still applied to conventions concluded 
before that date. As to future conventions, the General Assembly did not 
endorse the Commission’s proposal to retain the fcrmer practice subject to 
minor modifications. Instead, it directed the Secretary-General, in effect, 
to act simply as a channel for receiving and circulating instruments con- 
taining reservations or objections to reservations, without drawing any 
legal consequences from them. 

(7) In the General Assembly, as already mentioned, opinion was di- 
vided in the debates on this question in 1951. One group of states 
favoured the unanimity doctrine, though there was some support in this 
group for replacing the need for unanimous consent by one of acceptance 
by a two-thirds majority of the states concerned. Another group of states, 
however, was definitely opposed to the unanimity doctrine and favoured a 
flexible system making the acceptance and rejection of reservations a 
matter for each state individually. They argued that such a system would 
safeguard the position of outvoted minorities and make possible a wider 
acceptance of conventions. The opposing group maintained, on the other 
hand, that a flexible system of this kind, although it might be suitable 
for a homogeneous community like the Pan-American Union, was not 
suitable for universal application. Opinion being divided in the United 
Nations, the only concrete result was the directives given to the Secretary- 
General for the performance of his depositary functions with respect to 
reservations. 

. (8) The situation with regard to this whole cuestion has changed in 
certain respects since 1951. First, the international community has under- 
gone rapid expansion since 1951, so that the very number of potential 
participants in multilateral treaties now seems to make the unanimity 
principle less appropriate and less practicable. Secondly, since 12 Janu- 
ary 1952, i.e. during the past fourteen years, the system which has been 
im operation de facto for all new multilateral treaties of which the 
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Secretary-General is the depositary has approximated to the ‘‘flexible’’ 
system. For the Secretariat’s practice with regard to all treaties con- 
cluded after the General Assembly’s resolution of 12 January 1952 has 
been officially stated to be as follows: 


‘‘In the absence of any clause on reservations in agreements con- 
cluded after the General Assembly resolution on reservations to multi- 
lateral conventions, the Secretary-General adheres to the provisions of 
that resolution and communicates to the States concerned the text of 
the: reservation accompanying an instrument of ratification or acces- 
sion without passing on the legal effect of such documents, and 
‘leaving it to each State to draw legal consequences from such com- 
munications’, He transmits the observations received on reservations 
to the States concerned, also without comment. A general table is 
kept up to date for each convention, showing the reservations made 
and the observations transmitted thereon by the States concerned. 
A State which has deposited an instrument accompanied by reserva- 
tions is counted among the parties required for the entry into force 
of the agreement,” 78 


It is true that the Seeretary-General, in compliance with the General As- 
sembly ’s resolution, does not ‘‘pass upon”? the legal effect either of reserva- 
tions or of objections to reservations, and each state is free to draw its own 
conclusions regarding their legal effects. But, having regard to the op- 
position of many states to the unanimity principle and to the Court’s refusal 
to consider that principle as having been ‘‘transformed into a rule of 
law,’’ a state making a reservation is now in practice considered a party 
to the convention by the majority of those states which do not give notice 
of their, objection. to the reservation. 

(9) A further point is that in 1959 the question of reservations to multi- 
lateral conventions again came before the General Assembly in the par- 
ticular context of a convention which was the constituent instrument of an 
international organization—namely the Inter-Governmental Maritime Con- 
sultative Organization. The actual issue raised by India’s declaration in 
accepting that Convention was remitted to I.M.C.O. and settled without 
the legal questions having been resolved. But the General Assembly re- 
affirmed its previous directive to the Secretary-General concerning his 
depositary functions and extended it to cover all conventions concluded 
under the auspices of the United Nations (unless they contain contrary 
provisions), not merely those concluded after 12 January 1952. 

(10) At its session in 1962, the Commission was agreed that, where the 
treaty itself deals with the question of reservations, the matter is concluded 
by the terms of the treaty. Reservations expressly or impliedly prohibited 
by the terms of the treaty are excluded, while those expressly or impliedly 
authorized are ipso facto effective. The problem concerns only the cases 
` where the treaty is silent in regard to reservations, and here the Com- 
mission was agreed that the Court’s principle of ‘‘compatibility with the 
object and purpose of the treaty’’ is one suitable for adoption as a general 


[j 
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eriterion of the legitimacy of reservations to multilateral treaties and of 
objection to them. The difficulty lies in the process by which that prin- 
ciple is to be applied, and especially where there is no tribunal or other 
organ invested with standing competence to interpret the treaty. The 
Commission was agreed that where the treaty is one concluded between a 
small group of states, unanimous agreement to the acceptance o? a reserva- 
tion must be presumed to be necessary in the ebsence of any contrary 
indication, and that the problem essentially concerned multilateral treaties 
which contain no provisions in regard to reservations. On this problem, 
opinion in the Commission, as in the Court and the General Assembly, 
was divided. 

(11) Some members of the Commission considered it essential that the 
effectiveness of a reservation to a multilateral treaty should be dependent 
on at least some measure of common acceptance of it by the other states 
concerned. They thought it inadmissible that a state, having formulated 
a reservation incompatible with the objects of a multilateral treaty, should 
be entitled to regard itself as a party to the treaty, on the basis of the ac- 
` eceptance of the reservation by a single state or by very few states. They 
instanced a reservation which undermined the basis of the treaty or of a 
compromise made in the negotiations. As tacit consent, derived from a 
failure to object to a reservation, plays a large role in the practice con- 
cerning multilateral treaties and is provided for in the draft articles, 
such a rule would mean in practice that a reserving state, however ob- 
jectionable its reservation, could always be sure of being able to consider 
itself a party to the treaty vis-a-vis a certain number of states. Accord- 
ingly, these members advocated a rule under which, if more than a certain 
proportion of the interested states (for example, one third) objected to a 
reservation, the reserving state would be barred altogether from consider- 
ing itself a party to the treaty unless it withdrew the reservation. 

(12) The Commission, while giving full weight to the arguments in 
favour of maintaining the integrity of the convention as adopted to the 
greatest extent possible, felt that the detrimental effect of reservations 
upon the integrity of the treaty should not be overestimated. The treaty 
itself remains the sole authentic statement of the common argeement be- 
tween the participating states. The majority of reservations relate to a 
particular point which a particular state for one reason or another finds 
difficult to accept, and the effect of the reservation on the general integrity 
of the treaty is often minimal; and the same is tru2 even if the reservation 
in question relates to a comparatively important provision of the treaty, 
so long as the reservation is not made by more than a few states. In 
short, the integrity of the treaty would only be materially affected if a 
reservation of a somewhat substantial kind were to be formulated by a 
number of states. This might, no doubt, happen; but even then the treaty 
itself would remain the master agreement between the other participating 
states. What is essential to ensure both the effectiveness and the integrity 
of the treaty is that a sufficient number of states should become parties to 
it, accepting the great bulk of its provisions. The Commission in 1951 


324 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 61 


said that the history of the conventions adopted by the Conference of 
American States had failed to convince it ‘‘that an approach to universality 
is necessarily assured or promoted by permitting a state which offers a 
reservation to which objection is taken to become a party vis-a-vis non- 
objecting states.’?7® Nevertheless, a power to formulate reservations must 
in the nature of things tend to make it easier for some states to execute 
the act necessary to bind themselves finally to participating in the treaty 
and therefore tend to promote a greater measure of universality in the 
application of the treaty. Moreover, in the case of general multilateral 
treaties, it appears that not infrequently a number of states have, to all 
appearances, only found it possible to participate in the treaty subject to 
one or more reservations. Whether these states, if objection had been 
taken to their reservations, would have preferred to remain outside the 
treaty rather than to withdraw their reservation is a matter which is not 
known.: But when to-day the number of negotiating States may be up- 
wards of one hundred states with very diverse cultural, economic and 
political conditions, it seerns necessary to assume that the power to make 
reservations without the risk of being totally excluded by the objection 
of one or even of a few states may be a factor in promoting a more general 
acceptance of multilateral treaties. Moreover, the failure of negotiating 
states to take the necessary steps to become parties to multilateral treaties 
appears a greater obstacle to the development of international law through 
the medium of treaties than the possibility that the integrity of such 
treaties may be unduly weakened by the liberal admission of reserving 
states as parties to them. The Commission also considered that, in the 
present era of change and of challenge to traditional concepts, the rule 
calculated to promote the widest possible acceptance of whatever measure 
of common agreement can be achieved and expressed in a multilateral 
treaty may be the one most suited t the’ immediate needs of the interna- 
tional community. 

(18) ‘Another consideration which influenced the Commisison was that, 
in any event the essential interests of individual states are in large measure 
safeguarded by the two well-established rules: 

(a) That a state which within a reasonable time signifies its objection 
to a reservation is entitled to regard the treaty as not in force between 
itself and the reserving state; . 

(b) That a state which assents to another state’s reservation is neverthe- 
less entitled to object to any attempt by the reserving state to invoke 
against it the obligations of the treaty from which the reserving state has 
exempted itself by its reservation. 

It has, it is true, been suggested that the equality between a reserving and 
non-reserving state, which is the aim of the above-mentioned rules, may in 
practice be less than complete. For a non-reserving state, by reason of 
its obligations towards other non-reserving states, may feel bound to comply 
with the whole of the treaty, including the provisions from which the 


` 79 Official Records of the General Assembly, Sixth Session, Supplement No. 9 (A/1858), 
par. 22.: 
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reserving state has exempted itself by its reservation. Accordingly, the 
reserving state may be in the position of being exempt itself from certain of 
the provisions of the treaty, while having the assurance that the non- 
reserving states will observe those provisions. Normally however a state 
wishing to make a reservation would equally have the assurance that the 
non-reserving state would be cbliged to comply with the provisions of the 
treaty by reason of its obligations to other states, even if the reserving 
state remained completely outside the treaty. By entering into the treaty 
subject to its reservation, the reserving state at least submits itself in some 
measure to the régime of the treaty. The position of the non-reserving 
state is not therefore made more onerous if the reserving state becomes a 
party to the treaty on a limited basis by reason of its reservation. Even 
in those cases where there is such a close connexion between the provisions 
to which the reservation relates and other parts of the treaty that the 
non-reserving state is not prepared to become a party to the treaty at all 
vis-à-vis the reserving state on the limited basis which the latter proposes, 
the non-reserving state can prevent the treaty coming into force between 
itself and the reserving state by objecting to the reservation. Thus, the 
point only appears to have significance in cases where the non-reserving 
state would never itself have consented to become a party to the treaty, if 
it had known that the other state would do so subject to the reservation 
in question. And it may not be unreasonable to suggest that, if a state 
attaches so much importance to maintaining the absolute integrity of par- 
ticular provisions, its appropriate course is to protect itself during the 
drafting of the treaty by obtaining the insertion of an express clause pro- 
hibiting the making of the reservations which it considers to be so ob- 
jectionable. 

(14) The Commission accordingly concluded in 1962 that, in the case of 
general multilateral treaties, the considerations in favour of a flexible sys- 
tem, under which it is for each state individually to decide whether to 
accept a reservation and to regard the reserving state as a party to the 
treaty for the purpose of the relations between the two states, outweigh the 
arguments advanced in favour of retaining a ‘‘eollegiate’’ system under 
which the reserving state would only become a party if the reservation 
were accepted by a given proportion of the other states concerned. Having 
arrived at this decision, the Commission also decided that there were in- 
sufficient reasons for making a distinction between different kinds of multi- 
lateral treaties other than to exempt from the general rule those concluded 
between a small-number of states for which the unanimity rule is retained. 
- (15) Governments, while criticizing one or another point in the articles 
proposed by the Commission, appeared in their comments to endorse its 
decision to try to work out a solution of the question of reservations to 
multilateral treaties on the basis of the flexible system embodied in the 
1962 draft. Accordingly, at its Seventeenth Session the Commission con- 
fined itself to revising the articles provisionally adopted in 1962 in the 
light of the detailed points made by governments.’™ 


79a The Commission also had before it a report from the Secretary-General on 
Depositary Practice in Relation to Reservations (4/5687). 
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(16) The 1962 draft contained five articles dealing with reservations to 
multilateral treaties coverinz: ‘‘Formulation of reservations’’ (Article 
18), ‘‘Acceptance of and objections to reservations’* (Article 19), ‘‘ Effect 
of reservations’’ (Article 20), ‘‘ Application of reservations” (Article 21) 
and ‘‘ Withdrawal of reserva~ions’’ (Article 22). The two last-mentioned 
articles, subject to drafting changes, remain much as they were in the 1962 
draft (present Articles 19 and 20). The other three have undergone con- 
siderable rearrangement and revision. The procedural aspects of formu- 
lating, accepting and objecting to reservations have been detached from the 
former Articles 18 and 19 and placed together in present Article 18. 
Article 16 now deals only wich the substantive rules regarding the formu- 
lation of reservations, while tke substantive provisions of the former Articles 
19 and 20 regarding acceptarce of and objection to reservations have been 
brought together in present article 17. The final draft therefore sets out 
the topic of reservations also in five articles, but with the differences men- 
tioned. The main foundaticns of the régime for reservations to multi- 
lateral treaties proposed by zhe Commission are laid down in Articles 16 
and 17, to which the remainder of this commentary is therefore devoted. 


Commentary to Article 16 


(17) This article states the general principle that the formulation of 
reservations is permitted except in three cases. The first two are cases in 
which the reservation is expressly or impliedly prohibited by the treaty 
itself. The third case is where the treaty is silent in regard to reservation 
but the particular reservatior. is incompatible with the object and purpose 
of the treaty. The article, in short, adopts the Court’s criterion as a 
general rule governing the fcrmulation of reservations not provided for in 
the treaty. The legal positi when a reservation is one expressly or im- 
pliedly prohibited In unambiguous terms under paragraphs (a) or (b) 
of the article is clear. The admissibility or otherwise of a reservation 
under paragraph (c), on th2 other hand, is in every case very much a 
matter of the appreciation of the acceptability of the reservation by the 
other contracting states; and this paragraph has, therefore, to be read in 
close conjunction with the provisions of Article 17 regarding acceptance 
of and objection to reservations. 


Commentary to Article 17 


(18) Paragraph 1 of this article covers cases where a reservation is ex- 
pressly ‘or impliedly authorized by the treaty; in other words, where the 
consent of the other contrac-ing states has been given in the treaty. No 
further acceptance of the reservation by them is therefore required. 

(19) Paragraph 2, as foreshadowed in paragraph (14) of this com- 
mentary, makes a certain distinction between treaties concluded between 
a large group of states and treaties concluded between a limited number 
for the purpose of the application of the ‘‘flexible’’ system of reservations 


-_ + Se een saben 


1967] OFFICIAL DOCUMENTS 327 


to multilateral treaties. The 1962 text simply excepted from that system 
“a treaty which has been concluded between a small group of states.” 
Governments in their comments questioned whether the expression ‘‘a 
small group of states’? was precise enough to furnish by itself a sufficient 
eriterion of the cases excepted from the general rules of the flexible system. 
The Commission therefore re-examined the point and concluded that, while 
the limited number of the negotiating states is an important element in 
the criterion, the decisive point is their intention that the treaty should 
be applied in its entirety between all the parties. Accordingly, the rule 
now proposed by the Commission provides that acceptance of a reservation 
by all the parties is necessary ‘‘“when it appears from the limited number 
of the negotiating states and the object and purpose of the treaty that the 
application of the treaty in its entirety between all the parties is an 
essential condition of the consent of each one to be bound by the treaty.’’ 

(20) Paragraph 3 lays down a special rule also in the case of a treaty 
which is a constituent instrument of an international organization and 
states that the reservation requires the acceptance of the competent organ 
of the organization unless the treaty otherwise provides. The question has 
arisen a number of times, and the Secretary-General’s report in 1959 
in regard to his handling of an alleged ‘‘reservation’’ to the IMCO Con- 
vention stated that it had ‘‘invariably been treated as one for reference 
to the body having authority to interpret the Convention in question.’’ 8° 
The Commission considers that in the case of instruments which form the 
constitutions of international organizations, the integrity of the instrument 
is a consideration which outweighs other considerations and that it must be 
for the members of the organization, acting through its competent organ, to 
determine how far any relaxation of the integrity of the instrument is 
acceptable. The Commission noted that the question would be partially 
covered by the general provision now included in Article 4 regarding the 
rules of international organizations. But it considered the retention of 
the present paragraph to be desirable to provide a rule in cases where 
the rules of the international organization contain no provision touching 
the question. 

(21) Paragraph 4 contains the three basic rules of the ‘‘flexible’’ system 
which are to govern the position of the contracting states in regard to 
reservations to any multilateral treaties not covered by the preceding 
paragraphs. Sub-paragraph (a) provides that acceptance of a reservation 
by another contracting state constitutes the reserving state a party to the 
treaty in relation to that state if or when the treaty is in force. Sub- 
paragraph (b), on the other hand, states that a contracting state’s objec- 
tion precludes the entry into force of the treaty as between the objecting 
and reserving states, unless a contrary intention is expressed by the ob- 
jecting state. Although an objection to a reservation normally indicates 
a refusal to enter into treaty relations on the basis of the reservation, ob- 


80 Official Records of the General Assembly, Fourteenth Session, Annexes, agenda item 
65, Document A/4235. 
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jections are sometimes made to reservations for reasons of prineiple or 
policy without the intention of precluding the entry into force of the treaty 
between the objecting and reserving states. Sub-paragraph (c) then pro- 
vides that an act expressing the consent of a state to be bound and con- 
taining a reservation is effective as soon as at least one other contracting 
state has’ accepted the reservetion. This provision is important since it 
determines the moment at which a reserving state may be considered as a 
state which has ratified, accepted or otherwise become bound by the treaty. 

(22) The rules in paragrapo 4 establish a relative system of participa- 
tion in a.treaty, which envisages the possibility of every party to a multi- 
lateral treaty not being bound by the treaty vis-à-vis every other party. 
They have the result that a r2serving state may be a party to the treaty 
vis-à-vis state X, but not vis-i-vis state Y, although states X and Y are 
themselves mutually bound. But in the case of a treaty drawn up between 
a large number of states, the Uommission considered this to be preferable 
to allowing state Y by its okjection to prevent the treaty from coming 
into force between the reserving state and state X which accepted the 
reservation. 

(23) Paragraph 5 complet2s the rules regarding acceptance of and 
objection to reservations by proposing that for the purposes of paragraphs 
2 and 4 (i.e. for cases where the reservation is not expressly or impliedly 
authorized and is not a reservetion to a constituent instrument of an inter- 
national organization), absence of objection should under certain conditions 
be considered as constituting £ tacit acceptance of it. The paragraph lays 
down that a reservation is comsidered to have been accepted by a state if 
it shall have raised no objection to the reservation by the end of a period 
of twelve months after it was notified of the reservation or by the date in 
which it expressed its consent so be bound by the treaty, whichever is later. 
That the principle of implyirg consent to a reservation from absence of 
objection has been admitted into state practice cannot be doubted; for the 
Court itself in the Reservations to the Genocide Convention case spoke of 
“very great allowance” being made in international practice for ‘‘tacit 
assent to reservations.” Moreover, a rule specifically stating that consent 
will be presumed after a pericd of three, or in some cases six, months is to 
be found in some modern corventions;** while other conventions achieve 
the same result by limiting -he right of objection to a period of three 
months.’ Again, in 1959, the Inter-American Council of Jurists ** recom- 
mended that, if no reply had Leen received from a state to which a reserva- 
tion had been communicated, it should be presumed after one year that 
the state concerned had no objection to the reservation. 


81 E.g., International Convention 30 Facilitate the Importation of Commercial Samples 
and Advertising Material, 1952 (98 days); and International Convention for the Sup- 
pression of Counterfeiting Currene-, 1929 (6 months), 

82 E.g., Conventions on the Declaration of Death of Missing Persons, 1950, and on the 
Nationality of Married Women, 1957 (both 90 days). 

83 Final, Act of the Fourth Meetmg of the Inter-American Council of Jurists, p. 29; 
A/ON.4/124, Yearbook of the International Law Commission, 1960, Vol. II, p. 183. 
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ARTICLE 18 * 
Procedure regarding reservations 


1. A reservation, an express acceptance of a reservation, and an ob- 
jection to a reservation must be formulated in writing and communi- 
cated to the other states entitled to become parties to the treaty. 

2. If formulated on the occasion of the adoption of the text or upon 
signing the treaty subject to ratification, acceptance or approval, a 
reservation must be formally confirmed by the reserving state when ex- 
pressing its consent to be bound by the treaty. In such a case the res- 
ervation shall be courte as having been made on the date p: its 
confirmation. 

3. An objection to the reservation made previously to its confirmation 
does not itself require confirmation. 


Commentary 


(1) This article reproduces, in a considerakly revised and shortened 
form, procedural provisions regarding formulating, accepting and object- 
ing to reservations which were formerly included in Articles 18 and 19 of 
the 1962 draft. i 

(2) Paragraph 1 merely provides that a reservation, an express ac- 
ceptanee of a reservation and an objection to a reservation must be in 
writing and communicated to the other states entitled to become parties. 
In the ease of acceptance the rule is limited to express acceptance, because 
tacit consent to a reservation plays a large role in the acceptance of res- 
ervations, as is specifically recognized in paragraph 5 of the eee 
article. 

(3) Statements of reservations are nade in practice at. various stages 
in the conclusion of a treaty. Thus, a reservation is not infrequently ex- 
pressed during the negotiations and recorded in the minutes. Such embryo 
reservations have sometimes been relied upon afterwards as amounting 
to formal reservations. The Commission, however, considered it essential 
that the state concerned should formally reiterate the statement when 
signing, ratifying, accepting, approving or acceding to a treaty in order 
that it should make its intention to formulate the reservation clear and 
definitive. Accordingly, a statement during the negotiations expressing a 
reservation is not, as such, recognized in Article 16 as a method of formu- 
lating a reservation and equally receives no mention in the present article. 

(4) Paragraph 2 concerns reservations made at a later stage: on the 
oceasion of the adoption of the text or upon signing the treaty subject 
to ratification, acceptance or approval. Here again the Commission con- 
sidered it essential that, when definitely committing itself to be bound, 
the state should leave no doubt as to its final standpoint in regard, to the 
reservation. The paragraph accordingly requires the state formally to 
confirm the reservation if it desires to maintain it. At He same time, it 


84 1962 draft, Articles 18 and 19, and 1965 draft, Articls 20: 
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provides that in these cases th2 reservation shall be considered as having 
been made on the date of its confirmation, a poimt which is of importance 
for the operation of paragraph 5 of Article 17. 

(5) On the other hand, the Commission did not consider that an objection 
to a reservation made previously to the latter’s confirmation would need to 
be reiterated after that event; and paragraph 3 therefore makes it clear 
that the objection need not be confirmed in such a case. 


ARTICLE 19 °% 
Legal efects of reservations 


1. A reservation established with regard to another party in accord- 
ance with Articles 16, 17 and 18: 

(a) Modifies for the reserving state the provisions of the treaty to 
which the reservation relates to the extent of the reservation; and 

(b) Modifies those provisions to the same extent for such ather party 
in its relations with the reserving state. 

2. The reservation does not modify the provisions of the treaty for the 
other parties to the treaty inter se. 

3. When a state objecting tc a reservation agrees to consider the treaty 
in force between itself and the reserving state, the provisions to which 
the reservation relates do noz apply as between the two states to the 
extent of the reservation. 


t 
t 


) Commentary 


(1) Paragraphs 1 and 2 of -his article set out the rules concerning the 
legal effects of a reservation, which has been established under the pro- 
visions of Articles 16, 17, anc 18, assuming that the treaty is in force. 
These rules, which appear not to be questioned, follow directly from the 
consensual basis of the relations between parties to a treaty. A reserva- 
tion operates reciprocally betwen the reserving state and any other party, 
so that it modifies the treaty for both of them in their mutual relations 
to the extent of the reserved provisions. But it does not modity the pro- 
visions of the treaty for the other parties, inter se, since they have not 
accepted it as a term of the treaty in their mutual relations. 

(2) Paragraph 3 of the article covers the special case, contemplated in 
Article 17, paragraph 4(6), where a state in objecting to a reservation 
nevertheless states that it agre3s to the treaty’s coming into force between 
it and the reserving state. The Commission concurred with the view ex- 
pressed in the comments of certain governments thai it is desirable, for 
the sake of completeness, to cover this possibility and that in such cases 
the provisions to which the reservation relates should not apply in the 
relations between the two states to the extent of the reservation. Such is 
the rule prescribed in the parazraph. 


35 1962 and 1965 drafts, Article 2L 
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ARTICLE 20 88 
Withdrawal of reservations 


1. Unless the treaty otherwise provides, a reservation may be with- 
drawn at any time and the consent of a state which has accepted -the 
reservation is not required for its withdrawal. 

2. Unless the treaty otherwise provides or it is otherwise agreed, the 
withdrawal becomes operative only when notice of it has been received 
by the other contracting states. 


Commentary 


(1) It has sometimes been maintained that when a reservation has been 
accepted by another state it may not be withdrawn without the latter’s 
consent, as the acceptance of the reservation establishes a relation between 
the two states which cannot be changed without the agreement of both. 
The Commission, however, considered that the preferable rule is that un- 
less the treaty otherwise provides, the reserving state should always be 
free to bring its position into full conformity with the provisions of the 
treaty as adopted by withdrawing its reservation. The parties to a treaty, 
in its view, ought to be presumed to wish a reserving state to abandon 
its reservation, unless a restriction on the withdrawal of reservations has 
been inserted in the treaty. Paragraph 1 of the article aceordingly so 
states the general rule. 

(2) Since a reservation is a derogation from the provisions of the treaty 
made at the instance of the reserving state, the Commission considered that 
the onus should le upon that state to bring the withdrawal to the notice 
of the other states; and that the latter could not be responsible for any 
breach of a term of the treaty, to which the reservation relates, committed 
in ignorance of the withdrawal of the reservation. Paragraph 2 therefore 
provides that unless the treaty otherwise provides or the parties otherwise 
agree, a withdrawal of a reservation becomes operative only when notice 
of it has been received by the other contracting states. The Commission 
appreciated that, even when the other states had received notice of the 
withdrawal of the reservation, they might in certain types of treaty re- 
quire a short period of time within which to adapt their internal law to the 
new situation resulting from it. It concluded, however, that it would be 
going too far to formulate this requirement as a general rule, since in many 
cases it would be desirable that the withdrawal of a reservation should 
operate at once. It felt that the matter should be left to be regulated by 
a specific provision in the treaty. It also considered that, even in the. 
absence of such a provision, if a state required a short interval of time in 
which to bring its internal law into conformity with the situation resulting 
from the withdrawal of the reservation, good faith would debar the reserv- 
ing state from complaining of the difficulty which its own reservation had 
occasioned. | 


86 1962 and 1965 drafts, Article 22. 
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SECTION 3: ENTRY INTO FORCE OF TREATIES 
ARTICLE 21 87 
Entry into force 


1. A treaty enters into force in such manner and upon such date as it 
may provide or as the negotiating states may agree. 

2. Failing any such provision or agreement, a treaty enters into force 
as soon as consent to be bound by the treaty has been established for all 
the negotiating states. 

3. When the consent of a state to be bound is established after a treaty 
has come into force, the treaty enters into force for that state on the date 
when its consent was established unless the treaty otherwise provides. 


Commentary 


(1) The text of this article, as provisionally adopted in 1962, was a 
little more elaborate since it recognized that, where a treaty fixed a date 
by which instruments of ratification, acceptance, ete. were to be exchanged 
or deposited, or signatures were to take place, there would be a certain 
presumption that this was intended to be the date of the entry into force of 
the treaty., Thus if the treaty failed to specify the time of its entry into 
force, paragraph 2 of the 1962 text would have made the date fixed for 
ratifications, acceptances, approvals or signatures become the date of 
entry into force, subject to any requirement in the treaty as to the number 
of such ratifications, ete. necessary to bring it into force. Although this 
paragraph did not meet with objection from governments, the Commission 
decided at its Seventeenth Session that it should be omitted. It doubted 
whether the negotiating states would necessarily have intended in all cases 
that the date fixed for deposit of instruments of ratification, ete. or for 
attaching signatures should be the date of entry into foree. Accordingly, 
it concluded that it might be going too far to convert the indication given 
by the fixing of such dates into a definite legal presumption. 

(2) Paragraph 1 of the article specifies the basic rule that a treaty 
enters into force in such manner and upon such date as it may provide 
or as the negotiating states may agree. The Commission noted that, if in 
a particular case the fixing of a date for the exchange or deposit of instru- 
ments or for signatures were to constitute a clear indication of the intended 
date of entry into force, the case would fall within the words ‘‘in such 
manner or upon such date as it may provide.’’ 

(3) Paragraph 2 states that failing any specifie provision in the treaty 
or other agreement, a treaty enters into force as soon as all the negotiating 
states have consented to be bound by the treaty. This was the only gen- 
eral presumption which the Commission considered was justified by exist- 
‘ing practice and should be stated in the article. 

(4) Paragraph 3 lays down what is believed to be an undisputed rule, 
namely, that after a treaty has come into force, it enters into forze for each 


87 1962 and 1965 drafts, Article 23. 
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new party on the date when its consent to be bound is established, .unless 
the treaty otherwise provides. The phrase ‘‘enters into force for that 
state’’ is the one normally employed in this connexion in practice,®* and 
simply denotes the commencement of the participation of the state in the 
treaty which is already in force. 

(5) In re-examining this article in conjunction with Article 73 regard- 
ing notifications and communications the Commission noted that there is 
an increasing tendency, more especially in the case of multilateral treaties, 
to provide for a time-lag between the establishment of consent to be bound 
and the entry into force of the treaty. The Geneva Conventions on the 
Law of the Sea and the Vienna Conventions cn Diplomatie and Consular 
Relations, for example, provide for a thirty-day interval between these 
two stages of participation in a treaty. Having regard, however, to the 
great variety of treaties and of the circumstances in which they are con- 
cluded, the Commission concluded that it would be inappropriate to intro- 
duce de lege ferenda the concept of such a time-lag into the article as a 
general rule, and that it should be left to the negotiating states to insert 
it in the treaty as and when they deemed it necessary. The existing gen- 
eral rule, in its opinion, is undoubtedly that entry into force takes place at 
once upon the relevant consents having been established, unless the treaty 
otherwise provides. 


ARTICLE 22 8? 
Entry into force provisionally 


1. A treaty may enter into force provisionally if: 

(a) The treaty itself prescribes that it shall enter into force pro- 
visionally pending ratification, acceptance, approval or accession ‘by the 
contracting states; or 

(b) The negotiating states have in some other manner so agreed. 

2. The same rule applies to the entry into force provisionally of part 
of a treaty. 


Commentary 


(1) This article recognizes a practice which occurs with some frequency 
today and requires notice in the draft articles. Owing to the urgency 
of the matters dealt with in the treaty or for other reasons the states 
concerned may specify in a treaty, which it is necessary for them to bring 
before their constitutional authorities for ratification or approval, that it 
shall come into foree provisionally. Whether in these cases the treaty is 
to be considered as entering into force in virtue of the treaty or of a 
subsidiary agreement concluded between the states concerned in adopting 
the text may be a question. But there can be no doubt that such clauses 
have legal effect and bring the treaty into. ferce on a provisional basis. 

(2) An alternative procedure having the same effect is for the states 
concerned, without inserting such a clause in the treaty, to enter into an 


88 E.g., in the Geneva Conventions on the Law of the Sea and the Vienna Conventions on 
Diplomatie and Consular Relations. 89 1962 and 1965 drafts, Article 24. 
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agreement in a separate protocol or exchange of letters, or in some other 
manner, to bring the treaty inno force provisionally. Paragraph 1 of the 
article provides for these two contingencies. 

(3) No. less frequent today is the practice of bringing into force pro- 
visionally only a certain part of a treaty in order to meet the immediate 
needs of the situation or to prepare the way for the entry into force of the 
whole treaty a little later. What has been said above of the entry into 
force of the whole treaty alsc holds good in these cases. Accordingly, 
paragraph 2 of the article sim>ly applies the same rule to the entry into 
foree provisionally of part of a treaty. 

(4) The text of the article, as provisionally adopted in 1962, contained 
a provision regarding the term=nation of the application of a treaty which 
has been brought into force provisionally. On re-examining the article and 
in the light of the comments of governments, however, the Commission 
decided to dispense with the provision and to leave the point to be de- 
termined by the agreement of the parties and the operation of the rules 
regarding termination of treat-es. 


PART ITI 
OBSERVANCE, APPLICATICN AND INTERPRETATION OF TREATIES 
SECTION 1: DBSERVANCE OF TREATIES 


ARTICLE 23 % 


Pacta sunt servanda 


Every treaty in force is bimding upon the parties to it and must be 
performed by them in good fai-h. 


Commentary 


(1) Pacta sunt servanda—the rule that treaties are binding on the 
parties and must be performed in good faith—is the fundamental prin- 
ciple of the law of treaties. Its importance is underlined by the fact that 
it is enshrined in the Preamble to the Charter of the United Nations. As 
to the Charter itself, paragraph 2 of Article 2 expressly provides that 
Members are to ‘‘fulfil in good faith the obligations assumed by them in 
accordance with the present Charter.’’ 

(2) There is much authority in the jurisprudence of international 
tribunals for the proposition tLat in the present context principle of good 
faith is a legal principle whica forms an integral part of the rule pacta 
sunt servanda. Thus, speaking of certain valuations to be made under 
Articles 95 and 96 of the Ac- of Algeciras, the Court said in the Case 
concerning Rights of Nationals of the United States of America in Morocco 
(Judgment of 27 August 195291): ‘‘The power of making the valuation 
rests with' the Customs authorit-es, but it is a power which must be exercised 


80 1964 draft, Article 55. 91 I.C.J. Reports 1952, p. 212. 
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reasonably and in good faith.” Similarly, the Permanent Court of Inter- 
national Justice, in applying treaty clauses prohibiting discrimination 
against minorities, insisted in a number of cases,°? that the clauses must be 
so applied as to ensure the absence of discrimination in fact as well as in 
law; in other words, the obligation must not be evaded by a merely literal 
application of the clauses. Numerous precedents could also be found in 
the jurisprudence of arbitral tribunals. To give only one example, in the 
North Atlantic Coast Fisheries Arbitration the Tribunal dealing with 
Great Britain’s right to regulate fisheries in Canadian waters in which 
she had granted certain fishing rights to United States naticnals by the 
Treaty of Ghent, said: ° 


é 


‘.. . from the Treaty results an obligatory relation whereby the 
right of Great Britain to exercise its right of sovereignty by making 
regulations is limited to such regulations as are made in good faith, 
and are not in violation of the Treaty.’’ 


(3) Accordingly, the article provides that ‘‘A treaty in force is binding 
upon the parties to it and must be performed by them in good faith.” 
Some members hesitated to include the words ‘‘in force” as possibly lend- 
ing themselves to interpretations which might weaken the clear statement 
of the rule. Other members, however, considered that the words give ex- 
pression to an element which forms part of the rule and that, having regard 
to other provisions of the draft articles, it was necessary on logical 
grounds to include them. The Commission had adopted a number of 
articles which dealt with the entry into force of treaties, with cases of pro- 
visional entry into force of treaties, with certain obligations resting upon 
the contracting states prior to entry into force, with the nullity of treaties 
and with their termination. Consequently, from a drafting point of 
view, it seemed necessary to specify that it is treaties in force in accordance 
with the provisions of the present articles to which the pacta sunt servanda 
rule applies. The words ‘‘in force’ of course cover treaties in force 
provisionally under Article 22 as well as treaties which enter into force 
definitively under Article 21. 

(4) Some members felt that there would be advantage in also stating 
that a party must abstain from acts calculated to frustrate the object and 
purpose of the treaty. The Commission, however, considered that this 
was clearly implicit in the obligation to perform the treaty in good faith 
and preferred to state the pacta sunt servanda rule in as simple a form as 
possible. 

(5) The Commission considered whether this article containing the 
pacta sunt servanda rule should be placed in its present position in the 
draft articles or given special prominence by being inserted towards the 


92 E.g., Treatment of Polish Nationals and Other Persons of Polish Origin or Speech in 
the Danzig Territory, P.C.I.J. (1932), Series A/B, No. 44, p. 28; Minority Schools in 
Albania, P.C.I.J. (1935), Series A/B, No. 64, pp. 19-20. 

93 (1910) Reports of International Arbitral Awards, Vol. XI, p. 188. The Tribunal 
also referred expressly to ‘‘the principle of international law that treaty obligations are 
to be executed in perfect good faith.’’ 
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beginning of the articles. Having regard to the introductory character of 
the provisions in Part I and on logical grounds, it did not feel that the 
placing of the article towards the beginning would be appropriate. On 
~- the other hand, it was strongly of the opinion that a means should be 
found in the ultimate text of any convention on the law of treaties that 
may result from its work to emphasize the fundamental nature of the 
obligation to perform treaties in good faith. The motif of good faith, it 
is true, applies throughout international relations; but it has a particular 
importance in the law of treaties and is indeed reiterated in Article 27 in 
the context of the interpretation of treaties. The Commission desired to 
suggest that the principle of pacta sunt servanda might suitably be given 
stress in the preamble to the convention just as it is already stressed in the 
Preamble to the Charter. 


SECTION 2: APPLICATION OF TREATIES 
ARTICLE 24 24 
Non-retroactivity of treaties 


Unless a different intention appears from the treaty or is otherwise 
established, its provisions do not bind a party in relation to any act or 
fact which took place or any situation which ceased to exist before the 
date of the entry into force of the treaty with respect to that party. 


Commentary 


(1) There is nothing to prevent the parties from giving a treaty, or 
some of its provisions, retroactive effects if they think fit. It is essentially 
a question of their intention. The general rule, however, is that a treaty 
is not to be regarded as intended to have retroactive effects unless such 
an intention is expressed in the treaty or is clearly to be implied from its 
terms. This rule was endorsed and acted upon by the International Court 
of Justice in the Ambatielos case (Preliminary Objection),®® where the 
Greek Government contended that under a treaty of 1926 it was entitled 
to present a claim based on acts which had taken place in 1922 and 1928. 
Recognizing that its argument ran counter to the general principle that a 
treaty does not have retroactive effects, that government sought to justify 
its contention as a special case by arguing that during the years 1922 and 
1923 an earlier treaty of 1886 had been in force between the parties con- 
taining provisions similar to those of the 1926 treaty. This argument was 
rejected by the Court, which said: 


‘To accept this theory would mean giving retroactive effect to 
Article 29 of the Treaty of 1926, whereas Article 82 of this Treaty 
states that the Treaty, which must mean all the provisions of the 
Treaty, shall come into force immediately upon ratification. Such 
a eonelusion might have been rebutted if there had been any special 
clause or any special object necessitating retroactive interpretation. 


94 1964 draft, Article 56. 95 I.C.J. Reports 1952, p. 40. 
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There is no such clause or object in the present case. It is therefore 
impossible to hold that any of its provisions must be deemed to have 
been in force earlier.” 


A good example of a treaty having such a ‘‘special clause’’ or ‘‘special 
object’’ necessitating retroactive interpretation is to be found in the 
Mavrommatis Palestine Concessions case.°° The United Kingdom con- 
tested the Court’s jurisdiction on the ground, inter alia, that the acts com- 
plained of had taken place before Protocol XII to the on of Lausanne 
had come into force, but the Court said: 


‘*Protocol XII was drawn up in order to fix the conditions govern- 
ing the recognition and treatment by the contracting Parties of certain 
concessions granted by the Ottoman authorities before the conclusion 
of the Protocol. An essential characteristic therefore of Protocol 
XII is that its effects extend to legal situations dating from a time 
previous to its own existence. If provision were not made in the 
clauses of the Protocol for the protection of the rights recognized 
therein as against infringements before the coming into force of that 
instrument, the Protocol would be ineffective as regards the very 
period at which the rights in question are most in need of protection. 
The Court therefore considers that the Protocol guarantees the rights 
recognized in it against any violation regardless of the date at which 

it may have taken place.’’ 


(2) The question has come under consideration in international tribunals 
in connexion with jurisdictional clauses providing for the submission to an 
international tribunal of ‘‘disputes,’’ or specified categories of “‘disputes,”’ 
between the parties. The Permanent Court said in the Mavrommatis 
Palestine Concessions case: 


‘The Court is of opinion that, in eases of doubt, jurisdiction based 
on an international agreement embraces all disputes referred to it after 
its establishment. ... The reservation made in many arbitration 
treaties regarding disputes arising out of events previous to the con- 
clusion of the treaty seems to prove the necessity for an explicit limita- 
tion of jurisdiction and, consequently, the correctness of the rule of 
interpretation enunciated above.” 7 


This is not to give retroactive effect to the agreement because, by using the 
word ‘‘disputes’’ without any qualification, the parties are to be understood 
as accepting jurisdiction with respect to all disputes existing after the entry 
into force of the agreement. On the other hand, when a jurisdictional 
clause is attached to the substantive clauses of a treaty as a means of 


98 P.C.I.J. (1924), Series A, No. 2, p. 34. 

97 Ibid., p. 35; ef. the Phosphates 3 in Morocco ease, P.C.LJ. (1938), Series A/B, No. 74, 
p. 24. The aopheation of the different forms of clause limiting ratione temporis the 
acceptance of the jurisdiction of international tribunals has not been free from difficulty, 
and the case law of the Permanent Court of International Justice and the International 
Court of Justice now contains a quite extensive jurisprudence on the matter. Important 
though this jurisprudence is in.regard to the Court’s jurisdiction, it concerns the applica- 
tion of particular treaty clauses, and the Commission does not consider that it ealls for 
detailed examination in the context of the general law of treaties, 
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securing their due application, the non-retroactivity principle may operate 
to limit ratione temporis the application of the jurisdictional clause. Thus 
in numerous cases under the European Convention for the Protection of 
Human Rights and Fundamental Freedoms, the European Commission of 
Human ‘Rights has held that it is incompetent to entertain complaints 
regarding alleged violations of human rights said to have occurred prior 
to the entry into force of the Convention with respect to the state in 
question,®® 

(3) If, however, an act or fact or situation which took place or arose 
prior to the entry into force of a treaty continues to occur or exist after 
the treaty has come into force, it will be caught by the provisions of the 
treaty. The non-retroactivity principle cannot be infringed by applying — 
a treaty to matters that occur or exist when the treaty is in force, even if 
they first began at an earlier date. Thus, while the European Commission 
of Human Rights has not considered itself competent to inquire into the 
propriety of legislative, administrative or judicial acts completed and made 
final before the entry into force of the European Convention, it has assumed 
jurisdiction where there were fresh proceedings or recurring applications 
of those acts after the convention was in force.” 

(4) The article accordingly states that unless it otherwise appears from 
the treaty, its provisions do not apply to a party in relation to any act or 
fact which took place or any situation which ceased to exist before the date 
of entry into force of the treaty with respect to that party. In other 
words, the treaty will not apply to acts or facts which are completed or to 
situations which have ceased to exist before the treaty comes into force. 
The general phrase ‘‘unless a different intention appears from the treaty 
or is otherwise established’’ is used in preference to ‘‘unless the treaty 
otherwise provides’’ in order to allow for cases where the very nature of the 
treaty rather than its specific provisions indicates that it is intended to have 
certain retroactive effects. 

(5) The Commission re-examined the question whether it was necessary 
to state any rule concerning the application of a treaty with respect to acts, 
facets or situations which take place or exist after the treaty has ceased to 
be in foree. Clearly, the treaty continues to have certain effects for the 
purpose of determining the legal position in regard to any act or fact which 
took place or any situation which was created in application of the treaty 
while it was in force. The Commission, however, concluded that this 
question really belonged to and was covered by the provisions of Articles 
66 and 67, paragraph 2, dealing with the consequences of the termination 
of a treaty. Accordingly, it decided to confine the present article to the 
principle of the non-retroactivity of treaties. 


98 See Yearbook of the European Convention of Human Rights, (1955-7) pp. 153-9; 
ibid. (1958-9) pp. 214, 376, 382, 407, 412, 492-4; ibid. (1960) pp. 222, 280, 444; and 
ibid. (1961) pp. 128, 132-45, 240, 325, 

£9 Case. of De Becker, see Yearbook of the European Convention of Human Rights, 
(1958-9); pp. 230-5; Application No. 655/59; Yearbook of the European Convention of 
Human Rights (1960), p. 284. 
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ARTICLE 25 100- 
Application of treaties to territory 


Unless a different intention appears from the treaty or is otherwise 
established, the application of a treaty extends to the entire territory of 
each party. 


Commentary 


(1) Certain types of treaty, by reason of their subject matter, are hardly 
susceptible of territorial application in the ordinary sense. Most treaties, 
however, have application to territory and a question may arise as to what 
is their precise scope territorially. Im some cases the provisions of the 
` treaty expressly relate to a particular territory or area, for example the 
= Treaty of 21 October 1920 recognizing the sovereignty of Norway over 
Spitzbergen 7 and the Antarctic Treaty of 1 December 1959.1°? In other 
eases, the terms of the treaty Indicate that it relates to particular areas. 
Certain United Kingdom treaties dealing with domestic matters are ex- 
pressly limited to Great Britain and Northern Ireland and do note relate to 
the Channel Islands and the Isle of Man. Again, states whose territory 
includes a free zone may find it necessary to except this zone from. the 
scope of a commercial treaty. Another example is a boundary treaty which 
applies to particular areas and regulates problems arising from mixed 
populations, such as the languages used for official purposes. On the other 
hand, many treaties which are applicable territorially contain no indication 
of any restriction of their territorial scope, for example treaties of extradi- 
tion or for the execution of judgments. 

(2) The Commission considered that the territorial scope of a treaty 
depends on the intention of the parties and that it is only necessary in the 
present article to formulate the general rule which should apply in the 
absence of any specific provision or indication in the treaty as to its ter- 
ritorial application. State practice, the jurisprudence of international 
tribunals and the writings of jurists appear to support the view that a 
treaty is to be presumed to apply to all the territory of each party unless 
it otherwise appears from the treaty. Accordingly, it is this rule which 
is formulated in the present article. 

(3) The term ‘‘the entire territory of each party’’ is a comprehensive 

100 1964 draft, Article 57. l 

101 League of Nations, Treaty Series, Vol. IT, p. 8. 

102 United Nations, Treaty Series, Vol. 402, p. 71. l 

103 E.g., Agreement between the Government of Great Britain and Northern Ireland 
and the USSR on Relations in the Scientific, Technological, Educational and Social 
Fields 1963-5 (United Kingdom Treaty Series No. 42 of 1963); the Convention of 1961 
between Austria and Great Britain for the Reciprocal Recognition and Enforcement of 
Foreign Judgments defines the United Kingdom as comprising England and Wales, Scot- 
land and Northern Ireland (United Kingdom Treaty Series No. 70 of 1962). 

104 Summary of the Practice of the Seeretary-General as Depositary of Multilateral 
Agreements (ST/LEG/7), pars. 102-3; Succession of States in relation to General Multi- 


lateral Treaties of which the Secretary-General is Depositary (A/CN.4/150), pars. 73-4 
and 138 (Yearbook of the International Law Commission, 1962, Vol. II, pp. 115, 123). 
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term designed to embrace all the land and appurtenant territorial waters 
and airspace which constitute the territory of the state. The Commission 
preferred this term to the term ‘‘all the territory or territories for which 
the parties are internationally responsible,’’ which is found in some recent 
multilateral conventions. It desired to avoid the association of the latter 
term with the so-called ‘‘colonial clause.’’ It held that its task in codifying 
the modern law of treaties should be confined to formulating the general 
rule regarding the application of a treaty to territory. 

~ (4) One government proposed that a second paragraph should be added 
to the article providing specifically that a state, which is composed of 
distinct ‘autonomous parts, should have the right to declare to which of 
the constituent parts of the state a treaty is to apply. Under this proposal 
the declaration was not to be considered a reservation but a limitation, of 
the consent to certain parts only of the state. The Commission was of the 
opinion that such a provision, however formulated, might raise as many 
problems as it would solve. It further considered that the words ‘‘unless 
a different intention appears from the treaty or is otherwise established’? 
in the text now proposed give the necessary flexibility to the rule to cover 
all legitimate requirements in regard to the application of treaties to 
territory. 

(5) Certain governments in their comments expressed the view that the 
article was defective in that it might be understood to mean that the 
application of a treaty is necessarily confined to the territory of the parties, 
They proposed that the article should be revised so as to make it deal also 
with the extraterritorial application of treaties. The Commission recog- 
nized that the title of the article, as provisionally adopted in 1964, might 
create the impression that the article was intended to cover the whole topic 
of the application of treaties from the point of view of space; and that the 
limited provision which it in fact contained might in consequence give rise 
to misunderstandings of the kind indicated by these governments. On 
the other hand, it considered that the proposal to include a provision regard- 
ing the extraterritorial application of treaties would at once raise difficult 
problems in regard to the extraterritorial competence of states; and that 
the drafts suggested in the comments of governments were unsatisfactory 
in this respect, The article was Intended by the Commission to deal only 
with the limited topic of the application of a treaty to the territory of the 
respective parties; and the Commission concluded that the preferable 
solution was to modify the title and the text of the article so as to make 
precise the limited nature of the rule. In its view, the law regarding the - 
extraterritorial application of treaties could not be stated simply in term 
of the intention of the parties or of a presumption as to their intention ; 
and it considered that to attempt to deal with all the delicate problems of 
extraterritorial competence in the present, article would be inappropriate 
and inadvisable. 

(6) The point was raised in the Commission whether the territorial scope 
of a treaty may be affected by questions of state succession. The Commis- 
sion, however, decided not to deal with this question and, as explained in 
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paragraph (5) of the commentary to Article 39, decided to reserve it in 
a general provision (Article 69). 


ARTICLE 26 1° 


Application of successive treaties relating to the 
same subject-matter 


1. Subject. to Article 103 of the Charter of the United Nations, the 
rights and obligations of states parties to successive treaties relating to 
the same subject-matter shall be determined in accordance with the 
following paragraphs. 

2. When a treaty specifies that it is subject to, or that it is not to — 
considered as inconsistent with, an earlier or later treaty, the provisions 
of that other treaty prevail. 

3. When all the parties to the earlier treaty are parties also to the later 
treaty but the earlier treaty is not terminated or suspended in operation 
under Article 56, the earlier treaty applies only to the extent that its 
provisions are compatible with those of the later treaty. 

4. When the parties to the later treaty do not include all the parties to 
the earlier one: ` 

(a) As between states parties to both treaties the same rule applies as 
in paragraph 3; . 

(b) As between a state party to both treaties and a state party only 
to the earlier treaty, the earlier treaty governs their mutual rights and 
obligations; 

(c) As between a state party to both treaties and a state party only to 
the later treaty, the later treaty governs their mutual rights and 
obligations, 

5. Paragraph 4 is without prejudice t to Article 37, or to any question 
of the termination or suspension of the operation of a treaty under 
Article 57 or to any question of responsibility which may arise for a 
state from the conclusion or application of a treaty the provisions of 
which are incompatible with its poupauona towards another state under 
another treaty. 


Commentary 


(1) The rules set out in the text of this article provisionally adopted 
in 1964 were formulated in terms of the priority of application of treaties 
having incompatible provisions. On re-examining the article at the present 
session the Commission felt that, although the rules may have particular 
importance in cases of incompatibility, they should be stated more generally 
in terms of the application of successive treaties relating to the same subject 
matter. One advantage of this formulation of the rules, it thought, would 
be that it would avoid any risk of paragraph 4(c) being interpreted as 
sanctioning the conclusion of a treaty incompatible with obligations under- 


105 1964 draft, Article 63. 
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taken towards another state under another treaty. Consequently, while 
the substance of the article remains the same as in the 1964 text, its wording 
has been: revised in the manner indicated. 

(2) Treaties not infrequently contain a clause intended to regulate the 
relation between the provisions of the treaty and those of another treaty 
or of any other treaty relating to the matters with which the treaty deals. 
Sometimes the clause concerns the relation of the treaty to a prior treaty, 
sometimes its relation to a future treaty and sometimes to any treaty past 
or future. Whatever the nature of the provision, the clause has necessarily 
to be taken into account in appreciating the priority of successive treaties 
relating to the same subject-matter. | 

(3) Pre-eminent among such clauses is Article 103 of the Charter of the 
United Nations which provides: ‘‘In the event of a conflict between the 
obligations of the Members of the United Nations under the present Charter 
and their obligations under any other international agreement, their obliga- 
tions under the present Charter shall prevail.’’ The precise effect of the 
provision in the relations between Members of the United Nations and non- 
member states may not be entirely clear. But the position of the Charter 
of the United Nations in modern international law is of such importance, 
and the states Members of the United Nations constitute so large a part 
of the international community, that it appeared to the Commission to be 
essential to give Article 103 of the Charter special mention and a special 
place in the present article. Therefore, without prejudging in any way the 
interpretation of Article 103 or its application by the competent organs of 
the United Nations, it decided to recognize the overriding character of 
Article 103 of the Charter with respect to any treaty obligations of Members. 
Paragraph 1 accordingly provides that the rules laid down in the present 
article for regulating the obligations of parties to successive treaties are 
subject to Article 108 of the Charter. 

(4) Paragraph 2 concerns clauses inserted in other treaties for the 
purpose of determining the relation of their provisions to those of other 
treaties entered into by the contracting states. Some of these clauses do 
no more than confirm the general rules of priority contained in paragraphs 
3 and 4 of this article. Others, like paragraph 2 of Article 73 of the Vienna 
Convention of 1963 on Consular Relations,*°* which recognizes the right to 
supplement its provisions by bilateral agreements, merely confirm the 
legitimacy of bilateral agreements which do not derogate from the obliga- 
tions of the general convention. Certain types of clause may, however, 
influence the operation of the general rules, and therefore require special 
consideration. For example, a number of treaties contain a clause in which 
the parties declare either that the treaty is not incompatible with, or that 
it is not to affect, their obligations under another designated treaty. Many 
older treaties 1° provided that nothing contained in them was to be regarded 

106 United Nations Conferenee on Consular Relations, Official Records, Vol. IT, p. 187. 

107 See g.g. Article 16 of the Statute of 1921 on the Régime of Navigable Waterways 
of International Concern (League of Nations, Treaty Series, Vol. VII, p. 61); and 


Article 4 of the Pan-American Treaty of 1936 on Good Offices and Mediztion (League 
of Nations, Treaty Series, Vol. CLXXXVIII, p. 82). l 
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as imposing upon the parties obligations inconsistent with their obligations 
under the Covenant of the League; and-today a similar clause giving pre- 
eminence to the Charter is found in certain treaties.°° Other examples are: 
Article XVII of the Universal Copyright Convention of 1952,'°* which dis- 
avows any intention to affect the provisions of the Berne Convention for 
the Protection of Literary and Artistic Works; Article 30 of the Geneva 
Convention of 1958 on the High Seas **° and Article 73 of the Vienna Con- 
vention on Consular Relations, all of which disavow any intention of over- 
riding existing treaties. Such clauses, in so far as they relate to existing 
treaties concluded by the contracting states with third states, merely confirm 
the general rule pacta tertiis non nocent. But they may go beyond that 
rule because in some cases not only do they affect the priority of the respec- 
tive treaties as between states parties to both treaties, but they may also 
concern future treaties concluded by a contracting state with a third state. 
They appear in any case of incompatibility to give pre-eminence to the other 
treaty. Paragraph 2 accordingly lays down that, whenever a treaty specifies 
that it is subject to, or is not to be considered as inconsistent with, an 
earlier or a later treaty, the provisions of that other treaty should prevail. 

(5) On the other hand, Article 103 apart, clauses in treaties which pur- 
port to give the treaty priority over another treaty, whether earlier or later 
in date, do not by themselves appear to alter the operation of the general . 
rules of priority set out in paragraphs 3 and 4 of the article. 

(6) One form of such clause looks only to the past, providing for the 
priority of the treaty over earlier treaties relating to the same subject- 
matter. This form of clause presents no difficulty when all the parties to 
the earlier treaty are also parties to the treaty which seeks to override it. 
As is pointed out in the commentary to Article 56, the parties to the earlier 
treaty are always competent to abrogate it, whether in whole or in part, 
by concluding another treaty with that object. That being so, when they 
conclude a second treaty incompatible with the first, they are to be presumed 
to have intended to terminate the first treaty or to modify it to the extent 
of the incompatibility, unless there is evidence of a contrary intention. 
Accordingly, in these cases the inclusion of a clause in the second treaty  . 
expressly proclaiming its priority over the first does no more than confirm 
the absence of any contrary intention. When, on the other hand, the parties 
to a treaty containing a clause purporting to override an earlier treaty do 
not inelude all the parties to the earlier one, the rule pacta tertiis non nocent 
automatically restricts the legal effect of the clause. The later treaty, clause 
or no clause, cannot deprive a state which is not a party thereto of its rights 
under the earlier treaty. It is, indeed, clear that an attempt by some 
parties to a treaty to deprive others of their rights‘under it by concluding 
amongst themselves a later treaty incompatible with those rights would 
constitute an infringement of the earlier treaty. For this reason clauses of 

108 E.g., Article 10 of the Inter-American Treaty of Reciprocal Assistance (United 
Nations, Treaty Series, Vol. 21, p. 101). 


109 United Nations, Treaty Series, Vol. 216, p. 148. 
110 United Nations Conference on the Law of the Sea, Official Records, Vol. II, p. 188, 
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this kind are normally so framed as expressly to limit their effects to states 
parties to'the later treaty. Article XIV of the Convention of 25 May 1962 
on the Liability of Operators of Nuclear Ships, for example, provides: = 


z This Convention shall supersede any International Conventions i in 
force: or open for signature, ratification or accession at the date on 
which this Convention is opened for signature, but only to the extent 
that such Conventions would be in conflict with it; however, nothing 
in this Article shall affect the obligations of Contracting States to non- 
Contracting States arising under such International Conventions.’’ 11 

Similarly, many treaties amending earlier treaties provide for the super- 
session of the earlier treaty in whole or in part, but at the same time confine 
the operation of the amending instrument to those states which become par- 
ties to it.44? In these cases therefore, as between two states which are parties 
to both tréaties, the later treaty prevails, but as between a state party to both 
treaties and a state party only to the earlier treaty, the earlier treaty pre- 
vails. These are the very rules laid down in paragraphs 4(a) and. (b) 
of the article, so that the insertion of this type of clause-in no way more 
the application of the normal rules. 

_ (7). Another form of clause looks only: to the Bitare, and specifically 
requires the parties not to enter into any future agreement which would 
be inconsistent with its obligations under the treaty. -Some treaties, like 
the Statute on the Régime of Navigable Waterways of International Con- 
cern,#® contain both forms of clause; a few like the League Covenant 
(Article 20) and the United Nations Charter (Article 103), contain single 
clauses which look both to the past and the future. In these cases, the 
clause can be of no significance if all the parties to the earlier treaty.are also 
parties to the later one, because when concluding the.later treaty. they are 
fully competent, to abrogate or modify the earlier treaty which they them- 
selves drew up. More difficult, however, and more important, is the effect 
of such a clause in cases where the parties to the later treaty do not include 
all the parties to the earlier one. The clause in the earlier treaty. may be 
so framed as to prohibit the parties from concluding with any state what- 
ever a treaty conflicting with the earlier treaty; e.g. Article 2 of the Nine- 
Power Pact. of 1922 with respect to China.™4 Or. it may refer only to 

111 American Journal of International Law, Vol. 57 (1963), p. 275. 

-112 Article 1 of all the United Nations protocols amending League of Nations oati 
declares: ‘ é ‘The Parties to the present Protocol undertake that as between themselves 
they will, in accordance with the provisions of the present Protocol, attribute full legal 
forcé and effect to, and duly apply, the amendments to this instrument as they are set 
forth in thé annex to- the present Protodol.’’ See, for exaniple, Protocol of 1948 amend- 
ing the. International Convention of 1928 relating to Economie Statisties (United Na- 
tions, Treaty Series, Vol. 20, p. 229); Protocol of 1953. amending the Geneva Slavery 
Convention of 1926 (United Nations, Treaty Series, Vol. 182, p. 51). Cf. also Article 
59 of the Geneva Convention 1949 for the Amelioration of the Condition of the Wounded 
and Sick in Armed Forces in the Field (United Nations, Treaty Series, Vol. 75, p. 66); 

118 Articles 13 and 18, League of Nations, Treaty Series, Vol. VII, p. 36. 

‘114 League of Nations, Treaty Series, Vol. XXXVIII, p. 281: ‘*The Contracting 
Powers agree not to enter into any treaty, agreement, arrangement, or understanding, 
either with'one another, or, individually or collectively, with any Power or Powers ras 


would infringe or impair the principles stated in article 1.” 
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agreements with third states, as in the case of Article 18 of the Statute on 
the: ‘Régime of Navigable Waterways ‘of International Concern: : 


“Bach of the contracting States. undertakes. not to grant, either Bi 
agreement or in any other way, to a non-contracting State treatment 
with regard to navigation over a navigable waterway of international 
concern which, as between Contracting States, would be contrary to 
the provisions of this Statute. ’’ 115 


Or, again, the aim ‘of the clause may be to prohibit the contracting states 
from entering into agreement inter se which would derogate from their 
general obligations under a convention. ° These clauses do not. appear to 
modify the application of the normal rules for resolving conflicts between 
incompatible treaties. Some obligations contained in treaties are in the 
nature of things intended to apply generally to all the parties all the time. 
An obvious example is the Nuclear Test-Ban Treaty, and a subsequent agree- 
ment entered into by any individual party contracting out of its obligations 
under that treaty would manifestly be incompatible with the treaty. Other 
obligations may be of a purely reciprocal kind, so that a bilateral treaty 
modifying the application of the convention inter se the contracting states 
is compatible with its provisions. Even then the parties may in particular 
eases decide to establish a single compulsive régime for matters susceptible 
of being dealt with on a reciprocal basis, € g: copyright or the protection of 
industrial property. The chief legal relevance of a clause asserting the 
priority of a treaty over subsequent treaties which conflict with it therefore 
appears to be in making explicit the intention of the parties to create a 
single ‘‘integral’’ or ‘‘interdependent’’ treaty régime not open to any con: 
tracting out; in short, by expressly forbidding contracting out, the clause 
predicates in unambiguous terms the incompatibility with the treaty of any 
subsequent agreement concluded by a party which. derogates from the 
provisions of the treaty. 

(8) The Commission accordingly concluded that none of the forms of 
clause asserting the priority of a particular treaty over other treaties 
requires to be dealt with specially in the article except Article 103 of the 
Charter. It considered that the real issue, which does not depend on the 
presence or absence of such a clause, is whether the conclusion of a treaty 
providing for obligations of an ‘‘interdependent’’-or ‘‘integral’’’ charac- 
ter 7 affects the actual capacity of each party unilaterally to enter faa a 


115 League of Nations, Treaty Series, Vol. VII, pp. 36-61. 

116 E.g., Article 15 of the 1883 Convention for the International Protection of Indus- 
trial Property (dé Martens, Nouveau Recueil général, 2ème série, Vol. X, p. (183); 
Article 20 of the Berlin Convention of 1908 for the Protection of Literary Property (de 
Martens, Nouveau Recueil général, 3éme série, Vol. IV, p. 590). 

117 A treaty containing ‘‘interdependent type”? obligations as defined by a previous 
Special Rapporteur (Sir Gerald Fitzmaurice, Third Report in the Yearbook of the 
International Law Commission, 1958, Vol. II, Article 19 and commentary) is one where 
the obligations of each party are only meaningful im the context of the corresponding 
obligations of every other party, so that the violation of its obligations by one party 
prejudices the treaty régime applicable between them all and not merely the relations 
between the defaulting state and the other parties. Examples given ‘by: him” were 
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later iene derogating from those obligations cr leaves the maiter as one 
of international responsibility for breach of the treaty. This issue arises 
in connexion with the rule in paragraph 4 (c) of the article and is dealt 
with in paragraphs (12) and (18) below. 

(9) Paragraph 3 states the general rule for cases where all the parties 
to a treaty (whether without or with additional states) conclude a later 
treaty relating to the same subject matter. The paragraph has to be read 
in conjunction with Article 56 which provides that in such eases the earlier 
treaty is to be considered as terminated if (a) it appears from the treaty or 
is otherwise established that the parties intended that the matter should 
thenceforth be governed by the later treaty, or (b) the provisions of the 
later treaty are so far incompatible with those of the earlier one that the 
two treaties are not capable of being applied at the same time. The second 
paragraph of that article provides, however, that the treaty is only to be 
considered as suspended if it appears from the treaty or is otherwise estab- 
lished that such was the intention. The present article applies only when 
both treaties are in foree and in operation: in other words, when the 
termination or suspension of the operation of the treaty has not occurred 
under Article 56. Paragraph 3, in conformity with the general rule that 
a later expression of intention is to be presumed to prevail over an earlier 
one, then states that ‘‘the earlier treaty applies only to the extent that its 
provisions are compatible with those of the later treaty.”’ 

(10) Paragraph 4 deals with the more complex problem of the cases 
where some, but not all, of the parties to the earlier treaty are parties to a 
later treaty relating to the same subject-matter. In such cases the rule in 
Article 30 precludes the parties to the later treaty from depriving the other 
parties to! the earlier treaty of their rights under that treaty without their 
consent. Accordingly, apart from the question whether the zase of an 
earlier treaty containing obligations of an ‘‘interdependent’”’ or ‘‘integral’’ 
character ‘should be subject to a special rule, the rules generally applicable 
in such cases appeared to the Commission to work out automatically as 
follows: 

(a) As: between states parties to both treaties the same rule applies as in 
paragraph ð; 

(b) As between a state party to both treaties and a state party only to 
the earlier treaty, the earlier treaty governs their mutual rights and 
obligations; 


treaties of disarmament, treaties prohibiting the use of particular weapons, treaties 
requiring abstention from fishing in certain areas or during certain seasons, ete. A 
treaty containing ‘‘integral type’’ obligations was defined by the same Special Rap- 
porteur as one where ‘‘the force of the obligation is self-existent, absolute and inherent 
for each party and not dependent on a corresponding performance by the others.’’ 
The examples given by him were the Genocide Convention, Human Rights Conventions, 
the Geneva, Conventions of 1949 on prisoners of war, etc., International Labour Conven- 
tions and treaties imposing an obligation to maintain « certain régime or system in a 
given area, such as the régime of the Sounds and tha Belts at the entrance to the 
Baltic Sea.. 
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(c) As between a state party to both treaties and a state party only to 
the later treaty, the later treaty governs their mutual rights and obligations. 
The rules contained in sub-paragraphs (a) and (c) are, again, no more than 
an application of the general principle that a later expression of intention 
is to be presumed to prevail over an earlier one; and sub-paragraph (b) 
is no more than a particular application of the rule in Article 30. These 
rules, the Commission noted, are the rules applied in cases of amendment 
of a multilateral treaty, as in the case of the United Nations protocols for 
amending League of Nations treaties,“® when not all the parties to the 
treaty become parties to the amending agreement. 

(11) The rules in paragraph 4 determine the mutual rights and obliga- 
tions of the particular parties in each situation merely as between them- 
selves. They do not relieve any. party to a treaty of any international 
responsibilities it may incur by concluding or by applying a treaty the pro- 
visions of which are incompatible with its obligations towards another state 
under another treaty. If the conclusion or application of the treaty con- 
stitutes an infringement of the rights of parties to another treaty, all the 
normal consequences of the breach of a treaty follow with respect to that 
other treaty. The injured party may invoke its right to terminate or 
suspend the operation of the treaty under Article 57 and it may equally 
invoke the international responsibility of the party which has infringed its 
rights. Paragraph 5 accordingly makes an express reservation with respect 
to both these matters. At the same time, it makes a reservation with respect 
to the provisions of Article 37 concerning inter se modification of multi- 
lateral treaties. Those provisions lay down the conditions under which 
an agreement may be made to modify the operation of a multilateral treaty 
as between some of its parties only, and nothing in paragraph 4 of the 
present article is to be understood as setting aside those provisions. 

(12) The Commission re-examined, in the light of the comments of 
governments, the problem whether an earlier treaty which contains obliga- 
tions of an ‘‘interdependent’’ or ‘‘integral’’ type should constitute a special 
case in which a later treaty incompatible with it should be considered as 
void, at any rate if all the parties to the later treaty were aware that they 
were infringing the rights of other states under the earlier treaty. An 
analogous aspect of this problem was submitted to the Commission by the 
Special Rapporteur in his second report,™® the relevant passages from 
which were reproduced, for purposes of information, in paragraph (14) of 
the Commission’s commentary to the present article contained in its report 
on the work of its Sixteenth Session.12° Without adopting any position on 
the detailed considerations advanced by the Special Rapporteur, the Com- 
mission desired in the present commentary to draw attention to his analysis 
of certain aspects of the problem. 

118 See Resolutions of the General Assembly concerning the Law of Treaties (Docu- 
ment A/CN.4/154, Yearbook of the International Law Commission, 1963, Vol. II, pp. 
5-9), pp. 19-29. 

119 Commentary to Article 14 of that report, paragraphs 6-30; Yearbook of the 


International Law Commission, 1963, Vol. II, pp. 54-61. 
120 Yearbook of the International Law Commission, 1964, Vol. II, pp. 189-191. 
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(13) Certain members of tie Commission were inclined to favour the 
idea of a special rule in the case of an earlier treaty containing obligations 
of an ‘‘interdependent’’ or ‘‘irtegral’’ character, at any rate if the parties 
to the later treaty were all awaze of its incompatibility with the earlier one. 
The Commission, however, noted that under the existing law the question 
appeared to be left as a matter of international responsibility if a party 
to a treaty of such a type afterwards concluded another treaty derogating 
from it. The Commission also noted that obligations of an ‘‘interde- 
pendent’? or ‘‘integral’’ charaster may vary widely in importance. Some, 
although important in their ow. spheres, may deal with essentially technical 
matters; others may deal witk vital matters, such as the maintenance of 
peace, nuclear tests or human rights. It pointed out that in some.cases the 
obligations, by reason of their subject matter, might be of a jus cogens 
character: and the case fall w.thin the provisions of Articles 50 and 61. 
But the Commission felt that it should in other cases leave the question 
as one of international respomsibility. At the same time, as previously 
mentioned, in order to remove any impression that paragraph 4(c) justifies 
the conclusion of the later treaty, the Commission decided to reorient the 
formulation of the article so as to make it refer to the priority o? successive 
treaties dealing with the same subject matter rather than of treaties having 
incompatible provisions. The 2onclusion of the later treaty may, of course, 
be perfectly legitimate if it is only a development of or addition to the 
earlier treaty. ` 


SECTION 8: IMMTERPRETATION OF TREATIES 
T ARTICLE 27 171 
General rule of interpretation 


1A treaty shall be interpreted i in good faith in accordance with the 
ordinary meaning to be given to the terms of the treaty in their context 
and in the light of its object and purpose. 

2. The context for the purpose of the interpretation of a treaty shall 
comprise; in addition to the text, including its preamble and annexes: _ 

(a) Any agreement relatinz to the treaty which was made between 
all the parties in connexion with the conclusion of the treaty; 

(b) Any instrument which was made by one or more parties in con- 
nexion with the conclusion of -he treaty and accepted by the other parties 
as an instrument related to th2 treaty. 

3. There shall be taken into account, together with the context: 

(a) Any subsequent agreement between the parties regarding the 
interpretation of the treaty; 

(b) Any subsequent practice in the application of the treaty which 
establishes the understanding of the parties regarding its interpretation; 

(c) Any relevant rules of imternational law applicable in the relations 
between the parties. 


121 1964 draft, Article 69. ` 
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.4. A special meaning shall be given to a T if it is established that 
the parties so intended.’” 


ARTICLE 28 123 
Supplementary means of interpretation 


Recourse may be had to supplementary means of interpretation, includ- 
ing the preparatory work of the treaty and the circumstances of its 
conclusion, in order to confirm the meaning resulting from the applica- 
tion of Article 27, or to determine the meaning when the Me i 
according to Article 27: 

(a) Leaves the meaning ambiguous or obscure; or 

(b) Leads to a result which is manifestly absurd or unreasonable. 


l Commentary 
Introduction 


(1) The utility and even the existence of rules of international law 
governing the interpretation of treaties are sometimes questioned. The 
first two of the Commission’s Special Rapporteurs on the law of treaties 
in their private writings also expressed doubts as to the existence in inter- 
national law of any general rules for the interpretation of treaties. 
Other jurists, although they express reservations as to the obligatory 
character of certain of the so-called canons of interpretation, show less 
hesitation in recognizing the existence of some general rules for the in- 
terpretation of treaties. Sir G. Fitzmaurice, the previous Special Rap- 
porteur on the law of treaties, in his private writings deduced six prin- 
ciples from the jurisprudence of the Permanent Court and the Inter- 
national Court which he regarded as the major principles of interpretation. 
In 1956, the Institute of International Law 14 adopted a resolution in 
which it formulated, if in somewhat cautious language, two articles con- 
taining a small number of basie principles of interpretation. 

(2) Jurists also differ to some extent in their basie approach to the 
interpretation of treaties according to the relative weight whic 2h they give 
to: 


(a) The text of the treaty as the authentic expression of the intentions 
of the parties; - 
(b) The intentions of the parties as a se i element distinet from 
the text; and 
(c) The declared or apparent objects and purposes of the E 


Some place the main emphasis on the intentions of the parties and in 
consequence admit a liberal recourse to the travaux préparatoires and to 
other evidence of the intentions of the contracting states as means of 


122 1964 draft, Article 71. J: 123 1964 draft, ‘Article 7 0. 
124 Annuaire de l’Institut de Droit international, Vol. 46 (1956), p. 359. 
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interpretation. Some give great weight to the object and purpose of the 
treaty and are in consequence more ready, especially in the case of general. 
multilateral treaties, to admit teleological interpretations of the text which 
£0 beyond, or even diverge from, the original intentions of the parties as 
expressed in the text. The majority, however, emphasizes the primacy of 
the text as the basis for the interpretation of a treaty, while at the same 
time giving a certain place to extrinsic evidence of the intentions of the 
parties and to the objects and purposes of the treaty as means of in- 
terpretation. It is this view which is reflected in the 1956 resolution of 
the Institute of International Law mentioned in the previous paragraph. 

(3) Most cases submitted to international adjudication involve the in- 
terpretation of treaties, and the jurisprudence of international tribunals 
is rich in reference to principles and maxims of interpretation. In fact, 
statements can be found in the decisions of international tribunals to 
support the use of almost every principle or maxim of which use is made 
in national systems of law in the interpretation of statutes and contracts. 
Treaty interpretation is, of course, equally part of the everyday work of 
Foreign Ministries. 

(4) Thus, it would be possible to find sufficient evidence of recourse to 
principles and maxims in international practice to justify their inclusion 
in a codification of the law of treaties, if the question were simply one 
-of their relevance on the international plane. But the question raised by 
jurists is rather as to the non-obligatory character of many of these prin- 
ciples and maxims. They are, for the most part, principles of logic and 
good sense valuable only as guides to assist in appreciating the meaning 
which the parties may have intended to attach to the expressions that they 
employed in a document. Their suitability for use in any given case 
hinges on a variety of considerations which have first to be appreciated 
by the interpreter of. the document; the particular arrangement of the 
words and sentences, their relation to each other and to other parts of the 
document, the general nature and subject-matter of the document, the 
circumstances in which it was drawn up, ete. Even when a possible oc- 
casion for their application may appear to exist, their application is not 
automatic but depends on the conviction of the interpreter that it is ap- 
propriate in the particular circumstances of the case. In other words, 
recourse to many of these principles is discretionary rather than obligatory 
and the interpretation of documents is to some extent an art, not an exact 
science. 

(5) Any attempt to codify the conditions of the application of those 
principles of interpretation whose appropriateness in any given case de- 
pends on'the particular context and on a subjective appreciation of varying 
circumstances would clearly be inadvisable. Accordingly the Commission 
confined itself to trying to isolate and codify the comparatively few gen- 
eral principles which appear to constitute general rules for the interpreta- 
tion of treaties. Admittedly, the task of formulating even these rules 
is not easy, but the Commission considered that there were cogent reasons 
why it should be attempted. First, the interpretation of treaties in good 
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faith and according to law is essential if the pacta sunt servanda rule is 
to have any real meaning. Secondly, having regard to the divergent 
opinions concerning methods of interpretation, it seemed desirable that the 
Commission should take a clear position in regard to the role of the text 
in treaty interpretation. Thirdly, a number of articles adopted by the 
Commission contain clauses which distinguish between matters expressly 
provided in the treaty and matters to be implied in it by reference to 
the intention of the parties; and, clearly, the operation of such clauses can 
be fully appreciated and determined only in the Nght of the means of in- 
terpretation admissible. for ascertaining the intention of the parties. In 
addition the establishment of some measure of agreement in regard to the ` 
basie rules of interpretation is important not only for the application but 
also for the drafting of treaties. 

(6) Some jurists in their exposition of the principles of treaty in- 
terpretation distinguish between law-making and other treaties, and it is 
true that the character of a treaty may affect the question whether the 
application of a particular principle, maxim or method of interpretation 
is suitable in a particular case (e.g. the contra projerentem. principle or the 
use of travaux préparatoires). But for the purpose of formulating the 
general rules of interpretation the Commission did not consider it neces- 
sary to make such a distinction. Nor did it consider that the principle 
expressed in the maxim ut res magis valeat quam pereat should not be in- - 
cluded as one of the general rules. It recognized that in certain čircum- 
stances recourse to the principle may be appropriate and that it has 
sometimes been invoked by the International Court. In the Corfu Channel 
ease,**> for example, in interpreting a Special Agreement the Court said: 


‘It would indeed be incompatible with the generally accepted rules 
of interpretation to admit that a provision of this sort occurring in a 
Special Agreement should be devoid of purport or effect.’’ 


And it referred to a previous decision of the Permanent Court to the 
same effect in the Free Zones of Upper Savoy and the District of Gex’ 
ease. The Commission, however, took the view that, in so far as the maxim 
ut res magis valeat quam pereat reflects a true general rule of interpreta- 
tion, it is embodied in Article 27, paragraph 1, which requires that a treaty 
shall be interpreted in good faith in accordance with the ordinary meaning 
to be given to its terms in the context of the treaty and in the light of its 
object and purpose. When a treaty is open to two interpretations one of 
which does and the other does not enable the treaty to have appropriate 
effects, good faith and the objects and purposes of the treaty demand that 
the former interpretation should be adopted. Properly limited and ap- 
plied, the maxim does not call for an ‘‘extensive’’ or ‘‘liberal’’ interpreta- 
tion in the sense of an interpretation going beyond what is expressed or 
necessarily to be implied in the terms of the treaty. Accordingly, it did not 

125 T.C.J. Reports 1949, p. 24. 

126 P.C.I.J. (1929), Series. A, No. 22, p. 13; ef. Kogaidtion of Polish Nationality, 


P.C.I.J. (1923), Series B, No. 7, pp. 16-17, and Exchange of Greek and Turkish Popu- 
lations, P.C.I.J. (1925), Series B, No. 10, p. 25. 
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seem to’ the Commission that there was any need to include a separate 
provision on this point. Moreover, to do so might encourage attempts to 
extend the meaning of treaties illegitimately on the basis of the so-called 
principle of ‘‘effective interpretation.” The Court, which has by no means 
adopted: a narrow view of the extent to which it is proper to imply terms 
in treaties, has nevertheless insisted that there are definite limits to the 
use which may be made of the principle ut res magis valeat for this pur- 
pose. In the Interpretation of Peace Treaties Advisory Opinion **" it said: 


‘“The principle of interpretation expressed in the maxim: ut res 
magis valeat quam pereat, often referred to as the rule of effective- 
ness, cannot justify the Court in attributing to the provisions for wag 
settlement of disputes in the Peace Treaties a meaning which . 
would be contrary to their letter and spirit.” 


And it emphasized that to adopt an interpretation which ran counter to the 
clear meaning of the terms would not be to interpret but to revise the treaty. 

(7) At its session in 1964 the Commission provisionally adopted three 
articles (69-71) dealing generally with the interpretation of treaties, and 
two articles dealing with treaties having plurilingual texts. The Com- 
mission’s attempt to isolate and codify the basie rules of interpretation 
was generally approved by governments in their comments and the rules 
contained in its draft appeared largely to be endorsed by them. How- 
ever, in the light of the comments of governments and as part of its normal 
process of tightening and streamlining the draft, the Commission has re- 
duced these five articles to three by incorporating the then Article 71 
(terms having a special meaning) in the then Article 69 (general rule of 
interpretation), and by amalgamating the then Articles 72 and 73 
(plurilingual treaties) into a single article. Apart from these changes 
the rules now proposed by the Commission do not differ materially in their 
general : ‘structure and substance from those PrE to A i 
in 1964. 

(8) Having regard to certain observations in the comments of govern- 
ments the Commission considered it desirable to underline its concept of 
the relation between the various elements of interpretation in Article 27 
and the relation between these elements and those in Article 28. Those 
observations appeared to indicate a possible fear that the successive para- 
graphs of Article 27 might be taken as laying down a hierarchical order 
for the application of the various elements of interpretation in the article. 
The Commission, by heading the article ‘‘General rule of interpretation”? 
in the singular and by underlining the connexion between paragraphs 1 
and 2 and again between paragraph 3 and the two previous paragraphs, 
intended to indicate that the application of the means of interpretation in 
the article would be a single combined operation. Al the various elements, 
‘as they were present in any given case, would be thrown into the crucible, 
and their interaction would give the legally relevant interpretation. Thus, 
Article :27 is entitled ‘‘General rule of interpretation’? in the singular, 


127 1.C.J. Reports 1950, p. 229. 
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not. ‘‘General rules’’ in the plural, because. the Commission. desired to 
emphasize that the process of interpretation is a unity and that the pro- 
visions of the article form a single, closely integrated rule. In the same 
way the word ‘‘context’’ in the opening phrase of paragraph 2 is designed 
to link all the elements of interpretation mentioned in this paragraph 
to the word ‘‘context’’ in the first paragraph and thereby incorporate 
them in the provision contained in that paragraph. Equally, the opening 
phrase of paragraph 3 ‘‘There shall be taken.into account together with the 
contexit” is designed to incorporate in paragraph 1 the elements of in- - 
terpretation set out in paragraph 3. If the provision in paragraph 4 
(Article 71 of the 1964 draft) is of a different character, the word 
‘‘snecial’’ serves to indicate its relation to the rule in paragraph 1. 

(9) The Commission re-examined the structure of Article 27 in the light 
of the comments of Governments and considered other possible alternatives. 
It concluded,. however, that subject to transferring the provision regarding 
rules of international law from paragraph 1 to paragraph 3 and: adding 
the former Article 71 as paragraph 4, the general structure of the article, 
as provisionally adopted in 1964, should be retained. It considered that 
the article, when read as a whole, cannot properly be regarded as laying 
down a legal hierarchy of norms for the interpretation of treaties. The 
elements of interpretation in the article have in the nature of things to be 
arranged in some order. But it was considerations of logic, not any 
obligatory legal hierarchy, which guided the Commission in arriving at the 
arrangement proposed in the article. Once it is established—and on this 
point the Commission was unanimous—that the starting point of interpre- 
tation is the meaning of the text, logic indicates that ‘‘the ordinary. mean- 
ing to be given to the terms of the treaty in their context and in the light 
of its object and purpose’’ should be the first element to be mentioned. 
Similarly, logic suggests that the elements comprised in the ‘‘context’’ 
should be the next to be mentioned since they form part of or are intimately 
related to the text. Again, it is only logic which suggests that the elements 
in paragraph 8—a subsequent agreement regarding the interpretation, sub- 
sequent practice establishing the understanding of the parties regarding 
the interpretation and relevant rules of international Jaw applicable in the 
relations between the parties—should follow and not precede the elements 
in the previous paragraphs. The logical consideration which suggests this 
is that these elements are extrinsic to the text. But these three elements are 
all of an obligatory character and by their very nature could not be con- 
sidered to be norms of interpretation in any way inferior to those which 
precede them. 

(10) The Commission also re-examined. in the light of the comments 
of governments the relation between the further (supplementary) means 
of interpretation mentioned in former Article 70 and those contained in 
former Article 69, giving special attention to the role of preparatory work 
as an element of interpretation. Although a few governments indicated 
a preference for allowing a larger role to preparatory work and even for 
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including it in the present article, the majority appeared to be in agree- 
ment with the Commission’s treatment of the matter. Certam members of 
the Commission also favoured a system which would give a more automatic 
role to preparatory work and other supplementary means in the process 
of interpretation. But the Commission considered that the relationship 
established between the ‘‘supplementary’’ elements of interpretation in 
present Article 28 and those in present Article 27—which accords with 
the jurisprudence of the International Court on the matter—should be 
retained. The elements of interpretation in Article 27 all relate to the 
agreement between the parties at the time when or after it received 
authentic expression in the text. Ex hypothest this is not the ease with 
preparatory work which does not, in consequence, have the same authentic 
character as an element of interpretation, however valuable it may some- 
times be' in throwing light on the expression of the agreement in the text. 
Moreover, it is beyond question that the records of treaty negotiations are 
in many cases incomplete or misleading, so that considerable discretion 
has to be exercised in determining their value as an element of interpreta- 
tion. Accordingly, the Commission was of the opinion that the distinction 
made in Articles 27 and 28 between authentic and supplementary means 
of interpretation is both justified and desirable. At the same time, it 
pointed out that the provisions of Article 28 by no means have the effect 
of drawing a rigid line between the ‘‘supplementary’’ means of interpreta- 
tion and the means included in Article 27. The fact that Article 28 admits 
recourse to the supplementary means for the purpose of ‘‘confirming’’ 
the meaning resulting from the application of Article 27 establishes a gen- 
eral link between the two articles and maintains the unity of the process 
of interpretation. 


Commentary to Article 27 


(11) The article as already indicated is based on the view that the text 
must be; presumed to be the authentic expression of the intentions of the 
parties;'and that, in consequence, the starting point of interpretation is 
the elucidation of the meaning of the text, not an investigation ab initio 
into the intentions of the parties. The Institute of International Law 
adopted: this—the textual—approach to treaty interpretation. The objec- 
tions to giving too large a place to the intentions of the parties as an inde- 
pendent basis of interpretation find expression in the proceedings of the 
Institute. The textual approach on the other hand, commends itself by 
the fact: that, as one authority 1 has put it, ‘‘le texte signé est, sauf de 
rares exceptions, la seule et la plus récente expression de la volonté com- 
mune des parties.” Moreover, the jurisprudence of the International 
Court contains many pronouncements from which it is permissible to con- 
clude that the textual approach to treaty interpretation is regarded by it 
as established law. In particular, the Court has more than once stressed 


. 128 Annuaire de l'Institut de Droit international, Vol. 44, Tome 1 (1952), p. 199. 
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that it is not the function of interpretation to revise treaties or to read 
into them what they do not, expressly or by implication, contain.?” 

(12) Paragraph 1 contains three separate principles. The first-—in- 
terpretation in good faith—flows directly from the rule pacta sunt servanda. 
The second principle is the very essence of the textual approach: the 
parties are to be presumed to have that intention which appears from the 
ordinary meaning of the terms used by them. The third principle is one 
both of common sense and good faith; the ordinary meaning of a term is 
not to be determined in the abstract but in the context of the treaty and 
in the light of its object and purpose. These principles have repeatedly 
been affirmed by the Court. The present Court in its Advisory Opinion 
on the Competence of the General Assembly for the Admission of a State 
to the United Nations said: 1*° 


‘‘The Court considers it necessary to say that the first duty of a 
tribunal which is called upon to interpret and apply. the provisions 
of a treaty, is to endeavour to give effect to them in their natural and 
ordinary meaning in the context in which they oecur. If the relevant 
words in their natural and ordinary meaning make sense in. their 
context, that is an end of the matter.’’ 

And the Permanent Court in an early Advisory Opinion 1t stressed that 
the context is not merely the article or section of the treaty in which the 7 
term occurs, but the treaty as a whole: 


“In considering the question before the Court upon the ienguaine 
of the Treaty, it is obvious that the Treaty must be read as a whole, 
and that its meaning is not to be determined merely upon particular 
phrases which, if detached from the context, may be interpreted in 

- more than one sense.’’ 


Again the Court has more than once had recourse to the statement of the 
object and purpose of the treaty in the preamble in order to interpret a 
particular provision.**? 

(18) Paragraph 2 seeks to define what is comprised in the ‘‘context’’ 
for the purposes of the interpretation of the treaty. That the preamble 
forms part of a treaty for purposes of interpretation is too well settled 
to require comment, as is also the case with documents which are spe- 
cifically made annexes to the treaty. The question is how far other docu- 
ments connected with the treaty are to be regarded as forming part of the 
‘“context’’ for the purposes of interpretation. Paragraph 2 proposes that 
two classes of documents should be so regarded: (a) any agreement relating 
to the treaty which was made between all the parties in connexion with 
the conclusion of the treaty; and (b) any instrument which was made in 


129 E.g., in the United ‘States Nationals in Morocco case, I.C.J. Reports 1952, pp. 
196 and 199. 

130 I.C.J. Reports 1950, p. 8. 

181 Competence of the I.L.O. to Regulate Agricultural Labour, P.C.I.J. (1928); 
Series B, Nos. 2 and 3, p. 23. 

182 E.g., United States Nationals in Morocco case, LC.J. Reports 1952, pp. 183-4 
and pp. 197-8. 
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connexion with the conclusion of the treaty and accepted by the other 
parties as an instrument related to the treaty. The principle on which 
this provision is based is that a unilateral document cannot be ‘regarded 
as forming part of the ‘‘context’’ within the meaning of Article 27 unless 
not only was it made in connexion with the conclusion of the treaty: but 
its relation to the treaty was accepted in the same manner by the other 
parties. : On the other hand, the fact that these two classes of documents 
are recognized in paragraph 2 as forming part of the ‘‘context’’ does not. 
mean that they are necessarily to be considered as an integral part of the 
treaty. ‘Whether they are an actual part of the treaty depends on the 
intention of the parties in each case.4** What is proposed in paragraph 2 
is that, for purposes of interpreting the treaty, these categories of docu- 
ments should not be treated as mere evidence to which recourse may be had 
for the purpose of resolving an ambiguity or obscurity, but as part of the 
context for the purpose of arriving at the ordinary meaning of the terms 
of the treaty. 

(14) Paragraph 3 (a) specifies as a further authentic element of 
interpretation to be taken into account together with the context any 
subsequent agreement between the parties regarding the interpretation of 
the treaty. A question of fact may sometimes arise as to whether an 
understanding reached during the negotiations concerning the meaning of 
a provision was or was not intended to constitute an agreed basis for its 
interpretation.“** But it is well settled that when an agreement as to the 
interpretation of a provision is established as having been reeched before 
or at the time of the conclusion of the treaty, it is to be regarded as forming 
part of the treaty. Thus, in the Ambattelos case 1*° the Court said: ‘‘. . . 
the provisions of the Declaration are in the nature of an interpretation 
clause, and, as such, should be regarded as an integral part of the 
Treaty. ...’’ Similarly, an agreement as to the interpretation of a pro- 
vision Tachad after the conclusion of the treaty represents an authentic 
interpretation by the parties which must be read into the treaty for pur- 
poses of its interpretation. 

(15) Paragraph 3 (b) then similarly specifies as an element to'be uen 
into account together with the context: ‘‘any subsequent practice in the 
application of the treaty which establishes the understanding of the parties 
regarding its interpretation.” The importance of such subsequent prac- 
tice in the application of the treaty, as an element of interpretation, is 
obvious; for it constitutes objective evidence of the understanding of ‘the 
‘parties as to the meaning of the treaty.18° Recourse to it as a means of 
` 183 Ambatielos case (Preliminary Objection), I.0.J. Reports 1952, pp. 43 and 75. 

_ 184 Cf. the Conditions of Admission of a State to Membership in the United Nations 
(Article 4 of the Charter) ease, I.C.J. Reports 1948, p. 63. 

185 (Preliminary Objection), I.C.J. Reports 1952, p. 44. 

136 In the Russian Indemnity case the Permanent Court of. Arbitration said: ; 
U'exécution des engagements est, entre Etats, comme entre particuliera, le ae sar 
commentaire du sens de ces engagements.’’ Reports of International Arbitral Awards, 
Vol. XI, ip. 483 (‘'... the fulfilment of engagements between States, as between 


individuals, is the surest commentary on the effectiveness of those engagements.’’ 
English translation from J. B. Scott, The Hague Court Reports (1916), p. 302). 
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interpretation is well established in the jurisprudence of international tri- 
bunals. In its opinion on the Competence of the ILO to Regulate Agri- 
cultural Labour 13! the Permanent Court said: 


“If there were any ambiguity, the Court might, for the purpose of 
arriving at the true meaning, consider the action which has been taken 
under the Treaty.’’ 


At the same time, the Court +38 referred to subsequent practice in confirma- 
tion of the meaning which it had deduced from the text and which it con- 
sidered to be unambiguous. Similarly in the Corfu Channel case,! the 
. International Court said: 


‘“The subsequent attitude of the Parties shows it has not been their 
intention, by entering into the Special Agreement, to preclude the 
Court from fixing the amount of the compensation.’’ 


The value of subsequent practice varies according as it shows the common 
understanding of the parties as to the meaning of the terms. The Commis- 
sion considered that subsequent practice establishing the understanding 
of the parties regarding the interpretation of a treaty should be included 
in paragraph 3 as an authentic means of interpretation alongside interpre- 
tative agreements. The text provisionally adopted in 1964 spoke of a 
practice which ‘‘establishes the understanding of all the parties.” By 
omitting the word ‘‘all’’ the Commission did not intend to change the rule. 
It considered that the phrase ‘‘the understanding of the parties’’ necessarily 
means ‘‘the parties as a whole.” It omitted the word ‘‘all’’ merely to 
avoid any possible misconception that every party must individually have 
engaged in the practice where it suffices that it should have accepted the 
practice. 

(16) Paragraph 3(6) aagi as a third element to be taken into account 
together with the context: ‘‘any relevant rules of international law ap- 
plicable in the relations between the parties.’’ This element, as previously 
indicated, appeared in paragraph 1 of the text provisionally adopted in 
1964, which stated that, inter alia, the ordinary meaning to be given to the 
terms of a treaty is to be determined ‘‘in the light of the general rules 
of international law in force at the time of tts conclusion.” The under- 
lined words were a reflection of the general principle that a juridical 
fact must be appreciated in the light of the law contemporary with it. 
When this provision was discussed at the Sixteenth Session 4° some mem- 
bers suggested that it failed to deal with the problem of the effect of an 
evolution of the law on the interpretation of legal terms in a treaty and 
was therefore inadequate. Some governments in their comments endorsed 
the provision, others criticised it from varying points of view. On re- 


. 137 P.C.I.J. (1922), Series B, No. 2, p. 39; see also Interpretation of Article 3, 
paragraph 2, of the Treaty of Lausanne, P.C.I.J. (1925), Series B, No. 12, p. 24; the 
Brazilian Loans case, PCL. (1929), Series A. No. 21, p. 119. 

188 Ibid., pp. 40-41. 189 I.C.J. Reports 1949, p. 25. 

140 Paragraph (11) of the Commentary to Articles 69-71; Yearbook of the Interna- 
tional Law Commission, 1964, Vol. II, pp. 202-203. 
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examining the provision, the Commission considered that the formula used 
in the 1964 text was unsatisfactory, since it covered only partially the 
question of the so-called inter-temporal law in its application to the in- 
terpretation of treaties and might, in consequence, lead to misunderstand- 
ing. It also considered that, in any event, the relevance of rules of inter- 
national law for the interpretation of treaties in any given case was de- 
pendent on the intentions of the parties, and that to attempt to formulate 
a rule covering comprehensively the temporal element would present diff- 
culties. It further considered that correct application of the temporal 
element. would normally be indicated by interpretation of the term in 
good faith. The Commission therefore concluded that it should omit the 
temporal element and revise the reference to international law so as to make 
it read ‘‘any relevant rules of international law applicable in the relations 
between the parties.’’ At the same time, it decided to transfer this ele- 
ment of interpretation to paragraph 3 as being an element which is ex- 
trinsic both to the text and to the ‘‘econtext’’ as defined in paragraph 2. 

(17) Paragraph 4 incorporates in Article 27 the substance of what was 
Article 71 of the 1964 text. It provides for the somewhat exceptional 
case, where, notwithstanding the apparent meaning of a term in its 
context, it is established that the parties intended it to have a special 
meaning. Some members doubted the need to include a special provision 
on this point, although they recognized that parties to a treaty not in- 
frequently employ a term with a technical or cther special meaning. 
They pointed out that technical or special use of the term normally ap- 
pears from the context and the technical or special meaning becomes, as it 
were, the ordinary meaning in the particular context. Other members, 
while not disputing that the technical or special meaning of the term 
may often appear from the context, considered that there was a certain 
utility in laying down a specific rule on the point, if only to emphasize 
that the burden of proof lies on the party invoking the special meaning of 
the term. They pointed out that the exception had been referred to more 
than once by the Court. In the Legal Status of Eastern Greenland case, 
for example, the Permanent Court had said: 

‘The geographical meaning of the word ‘Greenland’, i.e., the name 
which is habitually used in the maps to denominate the whole island, 
must be regarded as the ordinary meaning of the word. If it is 
alleged by one of the Parties that some unusual or exceptional mean- 


ing is to be attributed to it, it lies on that Party to establish its con- 
tention.’’ 341 


Commentary to Article 28 


(18) There are many dicta in the jurisprudence of international tri- 
bunals stating that where the ordinary meaning of the words is clear and 
makes sense in the context, there is no occasion to have recourse to other 
means of interpretation. Many of these statements relate to the use of 
travaux préparatoires. The passage from the Court’s Opinion on the 


141 P.C.1.J. (1933), Series A/B, No. 53, p. 49. 
t 
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Competence of the General Assembly for the Admission of a State to the 
United Nations cited in paragraph (12) above is one example, and an- 
other is its earlier Opinion on Admission of a State to the United Nations: 1? 


‘‘The Court considers that the text is sufficiently clear; consequently 
it does not feel that it should deviate from the consistent practice of 
the Permanent Court of International Justices, according to which there 
is no occasion to resort to preparatory work if the text of a convention 
is sufficiently clear in itself.’’ 


As already indicated, the Commission’s approach to treaty interpretation 
was on the basis that the text of the treaty must be presumed to be the 
authentic expression of the intentions of the parties, and that the elucida- 
tion of the meaning of the text rather than an investigation ab initio of 
the supposed intentions of the parties constitutes the object of interpreta- 
tion. It formulated Article 27 on that basis, making the ordinary mean- 
ing of the terms, the context of the treaty, its object and purpose, and the 
general rules of international law, together with authentic interpretations 
by the parties, the primary criteria for interpreting a treaty. Neverthe- 
less, it felt that it would be unrealistic and inappropriate to lay down 
in the draft articles that no recourse whatever may be had to extrinsic 
means of interpretation, such as travaux préparatoires, until after the ap- 
plication of the rules contained in Article 27 has disclosed no clear or 
reasonable meaning. In practice, international tribunals, as well as states 
and international organizations, have recourse to subsidiary means of in- 
terpretation, more especially travaux préparatoires, for the purpose of 
confirming the meaning that appears to result from an interpretation 
of the treaty in accordance with Article 27. The Court itself has on 
numerous occasions referred to the travaux préparatoires for the purpose of 
confirming its conclusions as to the ‘‘ordinary’’ meaning of the text. For 
example, in its opinion on the Interpretation of the Convention of 1919 
concerning Employment of Women during the Night ** the Permanent 
Court said: 


“The preparatory work thus confirms the conclusion reached on a 
study of the text of the Convention that there is no good reason 
for interpreting Article 3 otherwise than in accordance with the 
natural meaning of the words.’’ 


(19) Accordingly, the Commission decided to specify in Article 28 
that recourse to further means of interpretaticn, including preparatory 
work, is permissible for the purpose of confirming the meaning resulting 
from the application of Article 27 and for the purpose of determining 
the meaning when the interpretation according to Article 27: 


(a) Leaves the meaning ambiguous or obscure; or 
(6) Leads to a result which is manifestly absurd or unreasonable. 


142 I.C.J. Reports 1948, p. 63. 
148 P.C.I.J, (1932), Series A/B, No. 50, p. 380; ef. the Serbian and Brazilian Loans 
eases, P.C.I.J. (1929), Series A, Nos. 20-21, p. 30, 
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The word ‘‘supplementary’’ emphasizes that Article 28 does not provide 
for alternative, autonomous, means of interpretation but only for means 
to aid an interpretation governed by the principles contained in Article 
27. Sub-paragraph (a) admits the use of these means for the purpose 
of deciding the meaning in cases where there is no clear meaning. Sub- 
paragraph (b) does the same in cases where interpretation according to 
Article 27 gives a meaning which is ‘‘manifestly absurd or unreasonable.”’ 
The Court has recognized *** this exception to the rule that the ordinary 
meaning of the terms musi prevail. On the other hand, the comparative 
rarity. of: the cases in which it has done so suggest that it regards this 
exception as limited to cases where the absurd or unreasonable character 
of the ‘‘ordinary’’ meaning is manifest, The Commission considered that 
the exception must be strictly limited, if it is not to weaken unduly the 
authority of the ordinary meaning of the terms. Sub-paragraph (b) is 
accordingly confined to cases where interpretation under Article 27 gives 
a result which is manifestly absurd or unreasonable. 

(20) The Commission did not think that anything would be gained 
by trying to define travaux préparatoires; indeed, to do so might only 
lead to the possible exclusion of relevant evidence. It also considered 
whether, in regard to multilateral treaties, the article should authorize 
the use of travaux préparatoires only as between states which took part 
in the negotiations or, alternatively, only if they have been puklished. In 
the Territorial Jurisdiction of the International Commission of the River 
Oder caset the Permanent Court excluded from its consideration the 
travaux préparatoires of certain provisions of the Treaty of Versailles on 
the ground that three of the states before the Court had not participated 
in the conference which prepared the Treaty of Versailles; and in making 
this ruling it expressly refused to differentiate between published and 
unpublished documents. The Commission doubted, however, whether this 
ruling reflects the actual practice regarding the use of travaux préparatoires 
in the case of multilateral treaties that are cpen to accession by states 
which did not attend the conference at which they were drawn up. More- 
over, the principle behind the ruling did not seem to be so compelling as 
might appear from the language of the Court in that case. A state 
acceding ito a treaty in the drafting of which it did not participate is 
perfectly entitled to request to see the travaux préparatoires, if it wishes, 
before acceding. Nor did the rule seem likely to be practically con- 
venient, having regard to the many important multilateral treaties open 
generally’ to accession. These considerations apply to unpublished, but 
accessible, travaux préparatoires as well as to published ones; and in the 
case of bilateral treaties or ‘‘closed’’ treaties between small groups of 
states, unpublished travaux préparatoires will usually be in the hands of 
all the parties. Accordingly, the Commission decided that it should not 


144 E.g., Polish Postal Service in Danzig, P.C.1.J. (1925), Series B, No. 11, p. 39; 
Competence of the General Assembly for the Admission of a State to the Urited Nations, 
I.C.J. Reports 1950, p. 8. 145 P.C.LJ. (1929), Series A, No. 23. 
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include any special provision in the article regarding the use of travaux 
préparatoires in the case of multilateral treaties. 


ARTIOLE 29 14 
Interpretation of treaties in two or more languages 


. 1. When a treaty has been authenicated in two or more languages, the 
text is equally authoritative in each language, unless the treaty provides 
or the parties agree that, in case of divergence, a particular text shall 
prevail. . 

2. A version of the treaty in a language other than one of those in 
which the text was authenticated shall be considered an authentic text 
only if the treaty so provides or the parties so agree. 

3. The terms of the treaty are presumed to have the same meaning in 
each authentic text. Except in the case mentioned in paragraph 1, when 
a comparison of the texts discloses a difference of meaning which the 
application of Articles 27 and 28 does not remove, a meaning which as 
far as possible reconciles the texts shall be adopted. 


Commentary 


(1) The phenomenon of treaties drawn up in two or more languages 
has become extremely common and, with the advent of the United Nations, 
general multilateral treaties drawn up, or finally expressed, in five differ- 
ent languages have become quite numerous. When a treaty is pluri- 
lingual, there may or may not be a difference in the status of the different 
language versions for the purpose of interpretation. Each of the versions 
may have the status of an authentic text of the treaty; or one or more 
of them may be merely an ‘‘official text,’’ that is a text which has been 
signed by the negotiating states but not accepted as authoritative; 14" or 
one or more of them may be merely an ‘‘official translation,’’ that is a 
translation prepared by the parties or an individual government or by an 
organ of an international organization. | | 

(2) Today the majority of more formal treaties contain.an express 
provision determining the status of the different language versions. If 
there is no such provision, it seems to be generally accepted that each of 
the versions in which the text of the treaty was ‘‘drawn up” is to be con- 
sidered authentic, and therefore authoritative for purposes of interpreta- 
tion. In other words, the general rule is the equality of the languages and 
_the equal authenticity of the texts in the absence of any provision to the 
eontrary. In formulating this general rule paragraph 1 refers to lan- 
guages in which the text of the treaty has beer ‘‘authenticated’’ rather 
than ‘‘drawn up’’ or ‘‘adopted.’’ This is to take account of Article 


146 1964 draft, Articles 72 and 73. 

147 E.g., the Italian text of the Treaty of Peace with Italy is ‘‘official,’’ but not 
‘fauthentic,’’ since Article 90 designates only the French, English and Russian texts as 
authentic. 
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9 of the ‘present articles in which the Commission recognized ‘‘authentica- 
tion of the text’’ as a distinct procedural step in the conclusion of a treaty. 

(3) The proviso in paragraph 1 is necessary for two reasons. First, 
treaties sometimes provide expressly that only certain texts are to be 
authoritative, as in the case of the Peace Treaties concluded after the 
Second World War which make the French, English and Russian texts 
authentic while leaving the Italian, Bulgarian, Hungarian etc. texts merely 
“official.” 248 Indeed, cases have been known where one text has been 
made authentic between some parties and a different text between others.1*® 
Secondly, a plurilingual treaty may provide that in the event o2 divergence 
between ithe texts a specified text is to prevail. Indeed, it is not uncom- 
mon for a treaty between two states, because the language of ons is not well 
understood by the other or because neither state wishes to recognize the 
supremacy of the other’s language, to agree upon a text in a third language 
and designate it as the authoritative text in case of divergence. An ex- 
ample is the Treaty of Friendship concluded between Japan and Ethiopia 
in 1957 15° in Japanese, Amharic and French, Article 6 of which makes 
the French text authentic ‘‘en cas de divergence d'interprétation.” A 
somewhat special case was the Peace Treaties of St. Germain, Neuilly and 
Trianon, which were drawn up in French, English and Italian, and which 
provided that in case of divergence the French text should prevail, ex-. 
cept with regard to Parts I and XII, containing respectively the Covenant 
of the League of Nations and the articles concerning the International 
Labour Organisation. 

(4) The application of provisions giving priority to a particular text 
in case of divergence may raise a difficult problem as to the exact point in 
the interpretation at which the provision should be put into operation. 
Should the ‘‘master’’ text be applied automatically as soon as the slightest 
difference appears in the wording of the texts? Or should recourse first 
be had to all, or at any rate some, of the normal means of interpretation 
in an attempt to reconcile the texts before concluding that there is a case 
of ‘‘divergence’’? The jurisprudence of international tribunals throws 
an uncertain light on the solution of this problem. Sometimes the tri- 
bunal has simply applied the ‘‘master’’ text at once without going into the 
question' whether there was an actual divergence between the authentic 
texts, as indeed the Permanent Court appears to have done in the case 
concerning the interpretation of the Treaty of Neuilly." Sometimes 
the tribunal has made some comparison at least of the differant texts in 
an attempt to ascertain the intention of the parties.°* This was also 
the method adopted by the Supreme Court of Poland in the case of the 


148 See the Peace Treaties with Italy (Article 90), Bulgaria (Article 38), Hungary 
(Article 42), Romania (Article 40) and Finland (Article 36). 

149 E.g., Treaty of Brest-Litovsk of 1918 (Article 10). 

150 United Nations, Treaty Series, Vol. 325, p. 300. 

151 P.C.I.J. (1924), Series A, No. 3. 

152 E.g. De Paoli v. Bulgarian State, Tribunaux arbitraux mixtes, Recueil des 
décisions, ;Vol. 6, p. 456. 
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` Archdukes of the Habsburg-Lorraine House v. The Polish State Treas- 
ury.t5 The question is essentially one of the intention of the parties in 
inserting the provision in the treaty, and the Commission doubted whether 
it would be appropriate for the Commission to try to resolve the problem 
in a formulation of the general rules of interpretation. Accordingly, 
it seemed to the Commission sufficient in paragraph 1 to make a general 
reservation of cases where the treaty contains this type of provision. 

(5) Paragraph 2 provides for the case of a version of the treaty which 
is not ‘‘authenticated’’ as a text in the sense of Article 9, but which is 
nevertheless prescribed by the treaty or accepted by the parties as 
authentic for purposes of interpretation. For example, a boundary treaty 
of 1897 between Great Britain and Ethiopia was'drawn up in English 
and Amharic and it was stated that both texts were to be considered 
authentic,1** but a French translation was annexed to the treaty which was 
to be authoritative in the event of a dispute. i 

-(6) The plurality of the authentic texts of a treaty is always a material 
factor in its interpretation, since both or all the texts authoritatively state 
the terms of the agreement between the parties. But it needs to be 
stressed that in law there is only one treaty—one set of terms accepted by 
the parties and one common intention with respect to those terms—even 
when two authentic texts appear to diverge. In practice, the existence of 
authentic texts in two or more languages sometimes complicates and some- 
times facilitates the interpretation of a treaty. Few plurilingual treaties 
containing more than one or two articles are without some discrepancy 
between the texts. The different genius of the languages, the absence of 
a complete consensus ad idem, or lack of sufficient time to co-ordinate the 
texts may result in minor or even major discrepancies in the meaning of 
the texts. In that event the plurality of the texts may be a serious ad- 
ditional source of ambiguity or obscurity in the terms of the treaty. On 
the other hand, when the meaning of terms is ambiguous or obscure in one 
language but it is clear and convincing as to the intentions of the parties 
in another, the plurilingual character of the treaty facilitates interpreta- 
tion of the text the meaning of which is doubtful. 

(7) The existence of more than one authentic text clearly introduces 
a new element—comparison of the texts—into the interpretation of the 
treaty. But it does not involve a different system of interpretation. 
Plurilingual in expression, the treaty remains a single treaty with a single 
set of terms the interpretation of which is governed by the rules set out 
in Articles 27-28. The unity of the treaty and of each of its terms is of 
fundamental importance in the interpretation of plurilingual treaties and it 
is safeguarded by combining with the principle of the equal authority of 
authentic texts the presumption that the terms are intended to have the 


168 Annual Digest of International Law Cases, 1929-1930, case No. 235. 

154 The treaty actually said ‘‘official,’’ but it seems clear that in this instance by 
‘‘ official’? was meant ‘‘authentic’’; Hertslet, The Map cf Africa by Treaty (3rd ed.), 
Vol. 2, pp. 42-47; cf. the Convention for the Unification of Certain Rules concerning 
Collisions in Inland Navigation, Hudson, International Legislation, Vol. 5, pp. 819-822. 
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Same meaning in each text. This presumption requires that every effort 
should be made to find a common meaning for the texts before preferring 
one to another. A term of the treaty may be ambiguous or »bscure be: 
cause it is so in all the authentic texts, or because it is so in one text only 
but it is ‘not certain whether there is a difference between the texts, or 
because on their face the authentic texts seem not to have exactly the same 
meaning. But whether the ambiguity or obscurity is found in all the texts 
or arises from the plurilingual form of the treaty, the first rule for the 
interpreter is to look for the meaning intended by the parties to be at- 
tached to the term by applying the standard rules for the interpretation of 
treaties. The plurilingual form of the treaty does not justify the in- 
terpreter' in simply preferring one text to another and discarding the 
normal means of resolving an ambiguity or obscurity on the basis of the 
objects and purposes of the treaty, travaux préparatoires, the surrounding 
circumstances, subsequent practice ete. On the contrary, the equality of 
the texts. means that every reasonable effort should first be made to 
reconcile ‘the texts and to ascertain the intention of the parties by re- 
course to the normal means of interpretation. 

(8) Paragraph 3 therefore provides, first, that the terms of a treaty 
are presumed to have the same meaning in each authentic text. Then 
it adds that—apart from cases where the parties have agreed upon the 
priority of a particular text—in the event of a divergence between 
authentic texts a meaning which so far as possible reconciles the different 
texts shall be adopted. ‘These provisions give effect to the principle of the 
equality of texts. In the Mavrommatis Palestine Concessions case, the 
Permanent Court was thought by some jurists to lay down a general rule 
of restrictive interpretation in cases of divergence between authentic texts 
when it said: 


‘'. . where two versions possessing equal authority exist one of 
which appears to have a wider bearing than the other, it [the Court] 
is bound to adopt the more limited interpretation which can be made 
to harmonize with both versions and which, as far as it goes, 1s doubt- 
less in accordance with the common intention of the Parties. In the 
present case this conclusion is indicated with especial force beeause 
the question concerns an instrument laying down the obligations: of 
Great Britain in her capacity as Mandatory for Palestine and because 
the original draft of this instrument was probably made in English.”’ 


But the Court does not appear necessarily to have intended by the first 
sentence of this passage to lay down as a general rule that the more limited 
interpretation which can be made to harmonize with both texts is the one 
which must always be adopied. Restrictive interpretation was appropri- 
ate in that case. But the question whether in case of ambiguity a re- 
strictive interpretation ought to be adopted is a more general one the 
answer to which hinges on the nature of the treaty and the particular 
context in which the ambiguous term occurs. The mere fact that the 
ambiguity arises from a difference of expression in a plurilingual treaty 
155 P.C.I.J. (1924), Series A, No. 2; p. 19. 
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does not alter the principles by which the presumption should or should 
not be made in favour of a restrictive interpretation. Accordingly, while 
the Mavrommatis case'®® gives strong support to the principle of con- 
ciliating—.e. harmonizing—the texts, it is not thought to call for a 
general rule laying down a presumption in favour of restrictive a ass 
tion in the case of an ambiguity in plurilingual texts. 

(9) The Commission considered whether there were any further prin- 
ciples which it might. be appropriate to codify as general rules for the 
interpretation of plurilingual treaties. For example, it examined whether 
it should be specified that there is a legal presumption in favour of the 
text with a clear meaning or of the language version in which the treaty 
was drafted. It felt, however, that this might be going too far, since 
much might depend on the circumstances of each case and the evidence 
of the intention of the parties. Nor did it think that it would be ap- 
propriate to formulate any. general rule regarding recourse to non- 
authentic versions, though these are sometimes referred to for such light 
as they may throw. on the matter. 


SECTION 4: TREATIES AND THIRD STATES 
ARTICLE 80 157 
General cule regarding third states 


A treaty does not create either obligations or rights for a third state 
without its consent. 


Commentary 


(1) A third state, as defined in Article 2 (1) (A), is any state not a 
party to the treaty, and there appears to be almost universal agreement 
that in principle a treaty creates neither obligations nor rights for third 
states without their consent. The rule underlying the present article 
appears originally to have been derived from Roman law in the form of the 
well-known maxim pacta tertiis nec nocent nec prosunt—agreements. 
neither impose obligations nor confer rights upon third parties. In inter- 
national law, however, the justification for the rule does not rest simply on 
this general concept of the law of contract but on the sovereignty and 
independence of states. There is abundant evidence of the recognition 
of the rule in state practice and in the decisions of international tribunals, 
as well as in the writings of jurists. 

(2) Obligations. International tribunals have been firm in laying down 
that in principle treaties, whether bilateral or multilateral, neither impose 
any obligation on states which are not parties to them nor modify in any 
way their legal rights without their consent. In the Island of Palmas 
ease,15* for example, dealing with a supposed recognition of Spain’s title 

156 Cf. Venezuelan Bond eases, “Moore, International Arbitrations, Vol. 4, p. 3623; 
and German Reparations under Article 260 of the Treaty of Versailles (1924), Reports 
of International Arbitral Awards, KOL I, pp. 437-9. 


157 1964 draft, Article 58. 
158 (1928), Reports of International Arbitral Awards, Vol. II, p. 831. 
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to the island in treaties concluded by that country with other states, 
Judge Huber said: ‘‘It appears further to be evident that Treaties con- 
cluded by Spain with third Powers recognizing her sovereignty over the 
‘Philippines’ could not be binding upon the Netherlands... 15° In 
another passage he said: 1° ‘‘, . . whatever may be the right construction 
of a treaty, it cannot be interpreted as disposing of the rights of independ- 
ent third Powers’’; and in a third passage '* he emphasized that ‘‘. . . 
the inchoate title of the Netherlands could not have been modified by a 
treaty concluded between third Powers.’’ In short, treaties concluded by 
Spain with other states were res inier alios acta which could not, as 
treaties, be in any way binding upon the Netherlands. In the case of the 
Free Zones of Upper Savoy and the District of Gex*** it was a major 
multilateral treaty—the Versailles Peace Treaty—-which was in question, 
and the Permanent Court held that Article 435 of the Treaty was ‘‘not 
binding upon Switzerland, who is not a Party to that Treaty, except to 
the extent to which that country accepted it.’ Similarly, in the Terri- 
torial Jurisdiction of the International Commission of the River Oder 
case 183 the Permanent Court declined to regard a general multilateral 
treaty——the Barcelona Convention of 1921 on the Régime of Navigable 
Waterways of International Concern—as binding upon Poland, who was 
not a party to the treaty. Nor in the Status of Eastern Carelia case 1* 
did the Permanent Court take any different position with regard to the 
Covenant of the League of Nations. 

(8) Rights. Examples of the application of the underlying rule to 
rights can also be found in the decisions of arbitral tribunals, which show 
that a right cannot arise for a third state from a treaty which makes 
no provision for such a right; and that in these cases only parties may 
invoke a right under the treaty. In the Clipperton Island arbitration 
the arbitrator held that Mexico was not entitled to invoke against France 
the provision of the Act of Berlin of 1885 requiring notification of oc- 
cupations of territory, inter alia, on the ground that Mexico was not a 
signatory ‘to that Act. In the Forests of Central Rhodopia case the 
arbitrator, whilst upholding Greece’s claim on the basis of a provision in 
the Treaty of Neuilly, went on to say: ‘‘. .. until the entry into force 
of the Treaty of Neuilly, the Greek Government, not being a signatory of 
of the Treaty of Constantinople, had no legal grounds to set up a claim 
based upon the relevant stipulations of that Treaty.’’ + 


159 Ibid., p. 850. 160 Ibid., p. 842. 

161 [bid., p. 870. : 

182 P,C.I.J. (1932), Series A/B, No. 46, p. 141; and ibid. (1929), Series A, No. 22, 
p. 17. | 

163 Ibid. (1929), Series A, No. 23, pp. 19-22. 

164 Ibid. (1923), Series B, No. 5, pp. 27-8; ef. the somewhat special case of the 
Aerial Incident of 27 July 1955, I.C.J. Reports 1959, p. 138. 

165 Reports of International Arbitral Awards, Vol. II, p. 1105. 

166 Ibid, Vol. III, p. 1408. 

167 English translation from Annual Digest and Reports of International Law Cases, 
1933-1934, case No. 39, at page 92. 
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(4) The question whether the rule pacta tertiis nec nocent nec prosunt 
admits of any actual exceptions in international law is a controversial one 
which divided the Commission. There was complete agreement amongst 
the members that there is no exception in the case of obligations; a treaty 
never by its own force alone creates obligations for non-parties. The 
division of opinion related to the question whether a treaty may of its 
own force confer rights upon a non-party. One group of members con- 
sidered that, if the parties so intend, a treaty may have this effect, although 
the non-party is not, of course, obliged to accept or exercise the right. 
Another group of members considered that no actual right exists in favour 
of the non-party unless and until it is accepted by the non-party. This 
matter is discussed more fully in the commentary to Article 32. 

(5) The title of the article, as provisionally adopted in 1964, was 
‘‘ General rule limiting the effects of treaties to the parties.’’ As this title 
gave rise to a misconception on the part of at least one Government that 
the article purports to deal generally with the question of the ‘‘effects of 
treaties on third states,’’ the Commission decided to change it to ‘‘ General 
rule regarding third states.” For the same reason and in order not to 
appear to prejudge in any way the question of the application of treaties 
with respect to individuals, it deleted the first line of the article “A 
treaty applies only between the parties and” ete. It thus confined the 
article to the short and simple statement: ‘‘A treaty does not create either 
obligations or rights for a third state without its consent.’’ The formula- 
tion of both the title and the text were designed to be as neutral as 
possible so as to maintain a certain equilibrium between the respective 
doctrinal points of view of members of the Commission. 


ARTICLE 31 168 


Treaties providing for obligations for third states 


An obligation arises for a state from a provision of a treaty to which 
it is not a party if the parties intend the provision to be a means of estab- 
lishing the obligation and the third state has expressly accepted that 
obligation. 


Commentary 


(1) The primary rule, formulated in the previous article, is that the 
parties to a treaty cannot impose an obligation on a third state without 
‘its consent. That rule is one of the bulwarks of the independence and 
equality of states. The present article also underlines that the consent 
of a state is always necessary if it is to be bound by a provision con- 
tained in a treaty to which it is not a party. Under it two conditions have 
to be fulfilled before a non-party can become bound: first, the parties to 
the treaty must have intended the provision in question to be the means 
of establishing an obligation for the state not a party to the treaty; and 


168 1964 draft, Article 59. 
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secondly, the third state must have expressly agreed to be bound by the 
obligation. The Commission appreciated that when these conditions are 
fulfilled there is, in effect, a second collateral agreement between the 
parties to the treaty, on the one hand, and the third state on the other; 
and that the juridical basis of the latter’s obligation is not the treaty 
itself but the collateral agreement. However, even if the matter - is 
viewed in this way, the case remains one where a provision of a treaty 
concluded between certain states becomes directly binding upon another 
state which is not and does not become a party to the treaty. 

(2) The operation of the rule in this article is illustrated by the Perma- 
nent Court’s approach to Article 485 of the Treaty of Verszilles in the 
Free Zones case’ Switzerland was not a party to the Treaty of Versailles, 
but the text of the article had been referred tc her prior to the conclusion 
of the treaty. The Swiss Federal Council had further addressed a note +° 
to the French Government informing it that Switzerland found it possible 
to ‘‘aequiesce’’ in Article 435, but only on certain conditions. One of 
those conditions was that the Federal Council made the most express 
reservations as to the statement that the provisions of the old treaties, 
conventions, ete., were no longer consistent with present conditions, and 
said that it would not wish its acceptance of the article to lead to the 
conclusion that it would agree to the suppression of the régime of the 
free zones. France contended before the Court that the provisions of the 
old treaties, conventions, ete., concerning the free zones had been abro- 
gated by Article 485. In rejecting this contention, the Court pointed out 
that Switzerland had not accepted that part of Article 485 which asserted 
the obsolescence and abrogation of the free zones: 


i “Whereas, in any event, Article 435 of the Treaty of Versailles 
is not binding on Switzerland, which is not a Party to this Treaty, 
except to the extent to which that country has itself accepted it; as 
this extent is determined by the note of the Swiss Federal Council of 
May. 5th, 1919, an extract from which constitutes Annex I to this 
article; as it is by this action and by this action alone that the Swiss 
Government has ‘acquiesced’ in the ‘provisions of Article 485’, 
namely ‘under the conditions and reservations’ which are set out in 
the said note.’’ 


(3) Some governments in their comments referred to treaty provisions 
imposed upon an aggressor state and raised the question of the application 
of the present article to such provisions. The Commission recognized 
that such cases would fall outside the principle laid down in this article, 
provided that the action taken was in conformity with the Charter. At 
the same time, it noted that Article 49, which provides for the nullity. 
of any treaty procured by the threat or use of force, is confined to cases 
where the threat or use of force is ‘‘in violation of the principles of the 
Charter of the United Nations.’’ A treaty provision imposed upon an 


169 P.C.I.J. (1929), Series A, No. 22, pp. 17-18; ibid. (1932), Series A/B, No. 46, 
at p. 141. 

170 The text of the relevant part of this noia: was annexed to Article 435 of the 
Treaty of Versailles. 
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aggressor state in conformity with the Charter would not run counter 
to the principle in Article 49 of the present articles. The Commission 
decided by a majority vote to include in the draft a separate article 
containing a general ‘reservation in regard to any obligation in relation 
to a treaty which arises for an aggressor state in consequence of measures 
taken in conformity with the Charter. The text of this reservation is 
in Article 70. 


ARTICLE 32 171 
Treaties. providing. for tights for third states 


1. A right arises for a state from a provision of a treaty to which it is 
not a party if the parties intend the provision to accord that right either 
to the state in question, or to a group of states to which it belongs, or to 
all states, and the state assents thereto. Its assent shall be presumed so 
long as the contrary is not indicated. 

2, A state exercising a right in accordance with paragraph 1 shall 
comply with the conditions for its exercise provided for in the treaty or 
established in conformity with the treaty. 


Commentary | 


(1) This article deals with the conditions under which a state may be 
entitled to invoke a right under a treaty to which it is not a party. The 
case of rights is more controversial than that of obligations, because 
the question of the need for the consent of the third state presents itself 
in a somewhat different light. The parties to a treaty cannot, in the nature 
of things, effectively impose a right on a third state because a right may 
always be disclaimed or waived. Consequently, under the prasent article 
the question is simply whether the third state’s ‘“‘acceptance’”’ of the 
provision is or is not legally necessary for the creation of the right, or 
whether the treaty of its own force creates the right. 

(2) The Commission noted that treaty practice shows a not mconsider- 
able number of treaties containing stipulations in favour of third states. 
In some instances, the stipulation is in favour of individual states as, 
for example, provisions in the Treaty of Versailles in favour of Den- 
mark #72 and Switzerland.*™* In some instances, it is in favour of a group 
of states, as in the case of the provisions in the Peace Treaties after the 
two world wars which stipulated that the defeated states should waive any 
claims arising out of the war in favour of certain states not parties to the 
treaties. A further case is Article 35 of the Charter, which stipulates 
that non-members have a right to bring disputes before the Security 
Council or General Assembly. Again, the Mandate and Trusteeship 
Agreements contain provisions stipulating for certain rights in favour 
respectively of members of the League and of the United Nations, though 


171 1964 draft, Article 60. 172 Article 109 of the Treaty of Versailles. 
173 Articles 358 and 374 of the Treaty of Versailles. 
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in these cases the stipulations are of a special character as being by one 
member of an international organization in favour of the rest.” In 
other instances, the stipulation is in favour of states generally, as in 
the case of provisions concerning freedom of navigation in certain inter- 
national rivers, and through certain maritime canals and straits. 

(8) Some jurists maintain that, while a treaty may certainly confer, 
either by design or by its incidental effects, a benefit on a third state, the 
latter can only acquire an actual right through some form of collateral 
agreement between it and the parties to the treaty. In other words, as 
with the case of an obligation they hold that a right will be created only 
when the treaty provision is intended to constitute an offer of a right to the 
third state which the latter has accepted. They take the position that 
neither state practice nor the pronouncements of the Permanent Court 
in the Free Zones case*”® furnish any clear evidence of the recognition 
of the institution of stipulation pour autrui in international law. 

(4) Other jurists," who include all the four Special Rapporteurs on the 
law of treaties, take a different position. Broadly, their view is that there 
is nothing in international law to prevent two or more states from ef- 
fectively creating a right in favour of another state by treaty, if they 
so intend; and that it is always a question of the intention of the parties 
in concluding the particular treaty. According to them, a distinction 
has to be drawn between a treaty in which the intention of the parties is 
merely to confer a benefit on the other state and one in which their in- 
tention is to invest it with an actual right. In the latter case they hold 
that the other state acquires a legal right to invoke directly and on its 
own account the provision conferring the benefit, and does not need to 
enlist the aid of one of the parties to the treaty in order to obtain the 
execution of the provision. This right is not, in their opinion, conditional 
upon any specific act of acceptance by the other state or any collateral 
agreement between it and the parties to the treaty. These writers maintain 
that state practice confirms this view and that authority for it is also to 
be found in the report of the Committee of Jurists to the Council of the 
League on the Aaland Islands question,” and more especially in the 
judgement of the Permanent Court in 1932 in the Free Zones case where 
it said: - | . 

“It cannot be lightly presumed that stipulations favourable to a 
third State have been adopted with the object of creating an actual 
right in its favour. There is however, nothing to prevent the will of 
sovereign States from having this object and this effect. The question 
of the existence of a right acquired under an instrument drawn 


between other States is therefore one to be decided in each particular 
case’: it must be ascertained whether the States which have stipulated 


174 See the South-West Africa cases, I.C.J. Reports 1962, pp. 329-31 and p. 410; 
the Northern Cameroons case, I.0.J. Reports 1963, p. 29. 

175 P.C.I.J. (1932), Series A/B, No. 46, p. 147. 

176 E.g.) Sir G. Fitzmaurice, Fifth Report on the Law of Treaties, Yearbook of the 
International Law Commission, 1960, Vol. II, pp. 81 and 102~4. 

117 League of Nations, Official Journal, Special Supplement No. 8 (October 1920), 
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in favour of a third State meant to create for that State an actual 
right which the latter has accepted as such.” 13: ` 


(5) In 1964, some members of the Commission shared the view of the 
first group of jurists set out in paragraph (3) above, while other members 
in general shared the view of the second group set out in paragraph (4). 
The Commission, however, concluded that this division of opinion amongst 
its members was primarily of a doctrinal character and that the two 
opposing doctrines did not differ very substantially in their practical 
effects. Both groups considered that a treaty provision may be a means 
of establishing a right in favour of a third state, and that the third state 
is free to accept or reject the right as it thinks fit. The difference was 
that according to one group the treaty provision constitutes no more than 
the offer of right until the beneficiary state has in some manner manifested 
its acceptance of the right, whereas according to the other group the right 
arises at once and exists unless and until disclaimed by the beneficiary 
state. The first group, on the other hand, conceded that acceptance of a 
right by a third state, unlike acceptance of an obligation, need not be 
express but may take the form of a simple exercise of the right offered 
in the treaty. Moreover, the second group, for its part, conceded that a 
disclaimer of what they considered to be an already existing right need 


= not be express but may in certain cases occur tacitly through failure to 


exercise it. Consequently, it seemed to the Commission that in practice 
the two doctrines would be likely to give much the same results in almost 
every case. Nor did the Commission consider that the difference in doc- 
trine necessarily led to different conclusions in regard to the right of the 
parties to the treaty to revoke or amend the provisions relating to the 
right. On the contrary, it was unanimous in thinking that until the 
beneficiary state had manifested its assent to the grant of the right, the 
parties should remain free to revoke or amend the provision without its 
consent; and that afterwards iis consent should always be required if it 
was established that the right was intended not to be revocable or subject 
to modification without the third state’s consent. Being of the opinion 
that the two doctrines would be likely to produce different results only in 
very exceptional circumstances,” the Commission decided to frame the 
article in a form which, while meeting the requirements of state practice, 
would not prejudge the doctrinal basis of the rule. 

(6) Governments in their coraments showed no inclination to take up a 
position on the doctrinal point and, in general, appeared to endorse the 
rule proposed in the article. Certain governments, if from somewhat di- 
vergent points of view, raised a query in regard to the second condition 
contained in paragraph 1 (b) of the text provisionally adopted in 1964, 


178 P.C.I.J. (1932), Series A/B, No. 46, pp. 147-8; in the course of that case, how- 
ever, three judges expressly dissented from the view that a stipulation in favour of a 
state not a party to the treaty may of itself confer an actual right upon that state. 

178 For example, in the controversy between the United States Treasury and the State 
Department as to whether the Finnish Peace Treaty had actually vested a right in the 
United States to avail itself or not to avail itself of a waiver of Finland’s claims. 


372, _ THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 61° 


namely ‘‘and the state expressly or impliedly assents thereto.’’ As a 
result of these comments and in order to improve the formulation of the 
rule with reference to cases where the intention is to dedicate a right, such 
as a right of navigation, to states generally, the Commission modified the 
drafting of paragraph 1 of the article on this point. It deleted the words - 
‘‘expressly: or impliedly’’ and at the same time added a provision that the 
assent of the third state was to be presumed so long as the contrary was 
not indicated. This modification, it noted, would still further diminish 
any practical significance there might be between the two doctrinal 
points of view as to the legal effect of a treaty a purporting to 
confer a right on a third state. 

(7) Paragraph 1 lays down that a right may arise for a state from a 
provision of a treaty to which it is not a party under two conditions. 
First, the parties must intend the provision to accord the right either to 
the particular state in question, or to a group of states to which it belongs, 
or to states generally. The intention to accord the right is of cardinal im- 
portance, since it is only when the parties have such an intention that 
a legal right, as distinct from a mere benefit, may arise from the pro- 
vision. Examples of stipulations in favour of individual states, groups: 
of states or states generally have already been mentioned in paragraph 
(2). The second condition is the assent of the beneficiary state. The 
formulation of this condition in the present tense “‘and the state assents 
thereto’’ leaves open the question whether juridically the right is created 
by the treaty or by the beneficiary state’s act of acceptance. In one 
view, as already explained, the assent of the intended beneficiary, even 
although it may merely be implied from the exercise of the right, consti- 
tutes an ‘‘acceptance’’ of an offer made by the parties; on the other view 
the assent is only significant as an indication that the right is not dis- 
claimed by the beneficiary. The second sentence of the paragraph then 
provides that the assent of the state is to be presumed so long as the 
contrary is not indicated. This provision the Commission considered de- 
sirable in order to give the necessary flexibility to the operation of the rule 
in eases where the right is expressed to be in favour of states generally 
or of a large group of states.. The provision, as previcusly mentioned, also 
has the effect of further narrowing the gap between the two theories as 
to the source of the right arising from the treaty. 

(8). Paragraph 2 specifies that in exercising the right a beneficiary 
state must comply with the conditions for its exercise provided for in the 
treaty or established in conformity with the treaty. The words ‘‘or estab- 
lished in' conformity with the treaty” take account of the fact that not 
infrequently conditions for the exercise of the right may be laid down 
in a supplementary instrument or in some cases unilaterally by one of the 
parties. For example, in the ease of a provision allowing freedom of 
navigation in an international river or maritime waterway, the territorial 
state has the right in virtue of its sovereignty to lay down relevant con- 
ditions for the exercise of the right provided, of course, that they are in 
conformity with its obligations under the treaty. One government ex- 
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pressed the fear that this paragraph might be open to the interpretation 
that it restricts the power of the parties to the treaty to amend the right 
conferred on third ‘states. In the Commission’s opinion, such an in- 
terpretation would be wholly inadmissible since the paragraph manifestly 
deals only with the obligation of the third state to comply with the 
conditions applicable to the exercise of the rigat. The question of the 
power of the parties to modify the right is certainly an important one, but 
it arises under Article 33, not under paragraph 2 of the present article. 


ARTICLE 33 15° 


Revocation or modification of obligations or rights 
of third states 


1. When an obligation has arisen for a third state in conformity with 
Article 31, the obligation may be revoked or modified only with the 
mutual consent of the parties to the treaty and of the third state, unless 
it is established that they had otherwise agreed. 

2. When a right has arisen for a third state in conformity with Article 
32, the right may not be revoked or modified by the parties if it is estab- 
lished that the right was intended not to be revocable or subject to 
modification without the consent of the third state. 


Commentary. 


(1) Article 33 deals with the position of the parties to a treaty in regard 
to the revocation or modifieation of an obligation or of a right which has 
arisen for a third state under Article 31 or 32. The text of the article, 
as provisionally adopted in 1964, contained a single rule covering both 
obligations and rights and laying down that neither could be revoked or 
modified by the parties without the consent of the third state unless it 
appeared from the treaty that the provision giving rise to them was in- 
tended to be revocable. The formulation of this rule was criticized in 
some respects by certain governments in their comments, and- certain 
others expressed the view that the article went too far in protecting the 
right of the third state. The Commission, while not fully in accord with 
the particular criticisms, agreed that the rule proposed in 1964 was not 
altogether satisfactory and that the article needed to be reformulated 
in a slightly different way. 

(2) The Commission considered that, although analogous, the considera- 
tions affecting revocation or modification of an obligation are not identical 
with those applicable in the case of a right. Indeed, the respective po- 
sitions of the parties and of the third state are reversed in the two eases. 
It also considered that regard must be had to the possibility that the 
initiative for revoking or modifying’ an obligation might well come from 
the third state rather than from the parties; and that in such a case the 
third state, having acéepted the obligation, could not revoke or modify it 
without the consent of the parties unless they had otherwise agreed. Ac- 


180 1964 draft, Article 61. 
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cordingly, it decided to reformulate the article in two paragraphs, one 
covering the case of an obligation and the other the case of a right. The 
Commission also decided that the article should refer to the revocation or 
modification of the third state’s obligation or right rather than of the 
provision of the treaty giving rise to the obligation or right; for the 
revocation or modification of the provision as such is a matter which 
concerns the parties alone and it is the mutual relations between the 
parties and the third state which are in question In the present article. 

(3) Paragraph 1 lays down that the obligation of a third state may be 
revoked or modified only with the mutual consent of the parties and of 
the third state, unless it is established that they had otherwise agreed. 
As noted in the previous paragraph, this rule is clearly correct if it is the 
third state which seeks to revoke or modify the obligation. When it is 
the parties who seek the revocation or modification, the position is less 
simple. ‘In a case where the parties were simply renouncing their right 
to call for the performance of the obligation, it might be urged that the — 
consent of the third state would be superfluous; and in such a case it is 
certainly very improbable that any difficulty would arise. -But the Com- 
mission felt that in international relations such simple cases are likely to 
be rare,:and that in most cases a third state’s obligation is likely to im- 
volve a more complex relation which would make it desirable that any 
change in the obligation should be a matter of mutual consent. Accord- 
ingly it:coneluded that the general rule stated in the paragraph should 
require the mutual consent of the parties and of the third state, unless 
it was established that they had otherwise agreed. 

(4) Paragraph 2, for the reason indicated above, deals only wth the 
revocation or modification of a third state’s right by the parties to the 
treaty. ‘The Commission took note of the view of some governments that 
the 1964 text went too far in restricting the power of the parties to revoke 
or modify a stipulation in favour of the third state and in giving the 
latter a veto over any modification of the treaty provision. It considered, 
however, that there are conflicting considerations to be taken into account. 
No doubt, it was desirable that states should not be discouraged from 
creating: rights in favour of third states, especially in such matters as 
navigation in international waterways, by the fear that they might be 
hampering their freedom of action in the future. But it was no less 
important that such rights should have a measure of solidity and firmness. 
Furthermore, there was force in the argument that, if the parties wished 
the third state’s rights to be revocable, they could so specify in the treaty 
or in negotiations with the third state.. Taking account of these conflicting 
considerations and of the above-mentioned view expressed. by certain gov- 
ernments, the Commission reformulated the rule in paragraph 2 so as to 
provide that a third state’s right may not be revoked if it is established 
that the: right was intended not to be revocable or subject to modification 
without ithe consent of the third state. The irrevocable character of the 
right would normally be established either from the terms or nature of 
the treaty provision giving rise to the right or from an agreement or 
understanding arrived at between the parties and the third state. 
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ARTICLE 34 181 


Rules in a treaty becoming binding 
through international custom - 


Nothing in Articles 30 to 33 precludes a rule set forth in a treaty from 
becoming binding upon a third state as a customary rule of international 
law. 


Commentary 


(1) The role played by custom in sometimes extending the application of 
rules contained in a treaty beyond the contracting states is well recognized. 
A treaty concluded between certain states may formulate a rule, or 
‘establish a territorial, fluvial or maritime régime, which afterwards comes 
to be generally accepted by other states and becomes binding upon other 
_ states by way of custom, as for example the Hague conventions regarding 
the rules of land warfare,'*? the agreements for the neutralization of 
Switzerland, and various treaties regarding international riverways and 
maritime waterways. So too a codifying convention purporting to state 
existing rules of customary law may come to be regarded as the generally 
accepted formulation. of the customary rules in question even by states 
. not parties to the convention. 

(2) In none of these cases, however, can it properly be said that the 
treaty itself has legal effects for third states. They are cases where, 
without establishing any treaty relation between themselves and the 
parties to the treaty, other states recognize rules formulated in a treaty 
as binding customary law. In short, for these states the source of the 
binding force of the rules is custom, not the treaty. For this reason the 
Commission did not think that this process” should be included in the 
draft articles as a case of a treaty having legal effects for third states. 
It did not, therefore, formulate any specific provisions concerning the 
operation of custom in extending the application of treaty rules beyond the 
contracting states. On the other hand, having regard to the importance 
of the process and to the nature of the provisions in Articles 30 to 33, it 
decided to include in the present article a general reservation stating that 
nothing in those articles precludes treaty rules from becoming binding 
on non-parties as customary rules of international law. 

(3) The Commission desired to emphasize that the provision in the 
present article is purely and simply a reservation designed to negative 
any possible implication from Articles 30 to 33 that the draft articles © 
reject the legitimacy of the above-mentioned process. In order to make 
it absolutely plain that this is the sole purpose of the present article, the 
Commission slightly modified the wording of the text provisionally 
adopted in 1964. | 

(4) The Commission considered whether treaties creating so-called ‘‘ob- 
jective régimes,’’ that is, obligations and rights valid erga omnes, SAORA 

181 1964 draft, Article 62. 


182 Held by the International Military Tribunal at Nürnberg to enunciate rules 
which had become generally binding rules of customary law. 
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be dealt with separately as a special case.1*? Some members of the Com- 
- mission favoured this course, expressing the view that the concept of 
treaties creating objective régimes existed in international law and 
merited special treatment in the draft articles. In their view, treaties 
which fall within this concept are treaties for the neutralization or de- 
militarization of particular territories or areas, and treaties providing for 
freedom of navigation in international rivers or maritime waterways; and 
they cited the Antarctic Treaty as a recent example of such a treaty. 
Other members, however, while recognizing that in certain cases treaty 
rights and obligations may come to be valid erga omnes, did not regard 
these cases as resulting from any special concept or institution of the law 
of treaties. -They considered that these cases resulted either from the 
application of the principle in Article 32 or from the grafting of an 
international custom upon a treaty under the process which is the subject 
of the reservation in the present article. Since to lay down a rule 
recognizing the possibility of the creation of objective régimes directly 
by treaty might be unlikely to meet with general acceptance, the Commis- 
sion decided to leave this question aside in drafting the present articles 
on the law of treaties. It considered that the provision in Article 32, re- 
garding treaties intended to create rights in favour of states generally, 
together with the process mentioned in the present article, furnish a legal 
basis for the establishment of treaty obligations and rights valid erga 
omnes, which goes as far as is at present possible. Accordingly, it de- 
cided not to propose any special provision on treaties creating so-called 
objective régimes. 


PART IV 
‘ ~ & Zza 4 
AMENDMENT AND MODIFICATION OF TREATIES 
ARTICLE 85 184 


General rule regarding the amendment of treaties 


A treaty may be amended by agreement between the panties: The 
rules laid:'down in Part II apply to such agreement except in so far as the 
treaty may otherwise provide. 


ARTICLE 36 185 
a Amendment of multilateral treaties 


= 1. Unless the treaty otherwise provides, the amendment of multilateral 
treaties shall be governed by the following paragraphs. 
_ 2, Any: proposal to amend a multilateral treaty as between all the 
parties must be notified to every party, each one of which shall have the 
right to take part in: | 

188 See generally Sir G. Fitzmaurice’s Fifth Report on the Law of Treaties, Yearbook 
of the International Law Commission, 1960, Vol. II, pp. 69-107; and Sir H. Waldock’s 


Third Report, A/CN.4/167, Article 63 and commentary. 
184 1964 Draft, Article 65. 185 1964 ay Article 66. 


1967] . . OFFICIAL DOCUMENTS 377 


(a) The decision as to the action to be taken in regard to such 
proposal; | 

(6) The negotiation and conclusion of any agreement for the amend- 
ment of the treaty. 

3. Every state entitled to become a party to the treaty shall also be 
entitled to become a party to the treaty as amended. 

4. The amending agreement does not bind any state already a party 
to the treaty which does not become a party to the amending agreement; 
and Article 26, paragraph 4. (b) applies in relation to such state. 

5. Any state which becomes a party to the treaty after the entry into 
force of the amending agreement shall, failing an expression of a different 
intention by that state: 

- (a) Be considered as a party to the treaty as amended; and 

(b) Be considered as a party to the unamended treaty in relation to 

any party to the treaty not bound by the amending agreement. 


Commentary 
Introduction 


(1) The development of international organization and the tremendous 
increase in multilateral treaty-making have made a considerable impact 
on the process of amending treaties. In the first place, the amendment 
of many multilateral treaties is now a matter which concerns an interna- 
tional organization. This is clearly the case where the treaty is the con- 
stituent instrument of an organization or where the treaty, like interna- 
tional labour conventions, is drawn up within an organization. But it is 
also to some extent the case where the treaty is concluded under the 
auspices of an organization and the Secretariat of the organization is made 
the depositary for executing its procedural provisions. In all these cases 
the drawing up of an amending instrument is caught up in the machinery 
of- the organization or in the functions of the depositary. As a result, 
the right of each party to be consulted. with regard to the amendment 
or revision of the treaty is largely safeguarded. In the second place, the 
proliferation of multilateral treaties has led to an increased awareness of 
the importance of making provision in advance, in the treaty itself, for the 
possibility of its future amendment. In the third place the growth of 
multilateral treaties having a very large number of parties has made it 
virtually impossible to limit the amending process to amendments brought 
into force by an agreement entered into by all the parties to the original 
treaty; and has Jed to an increasing practice of bringing amending agree- 
ments into force as between those states willing to accept the amendment, 
while at the same time leaving the existing treaty in force with respect to 
the other parties to the earlier treaty. Thus, in 1906 the Geneva Conven- 
tion of 1864 for the Amelioration of the Condition of Wounded in Armies 
in the Field was revised by a new convention which expressly provided 
that, when duly ratified, it should supersede the 1864 Convention in the 
relations between the contracting states, but that the 1864 Convention 
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should remain in force in the relations of parties to that convention who 
did not ratify the new convention. A similar provision was inserted in the 
Hague Convention of 1907 on the Laws and Customs of War on Land, 
which revised the earlier Convention of 1899. There are numerous later 
examples of the same technique, notably the United Nations protocols re- 
vising certain League of Nations conventions. 

(2) Amendment clauses found in multilateral treaties take a great 
variety of forms, as appears from the examples given in the Handbook of 
Final Clauses3** Despite their variety, many amendment clauses are far 
from dealing comprehensively with the legal aspects of amendment. Some, 
for example, merely specify the conditions under which a proposal for 
amendment may be put forward, without providing for the procedure for 
considering it. Others, while also specifying the procedure for consider- 
ing a proposal, do not deal with the conditions under which an amend- 
ment may be adopted and come into force, or do not define the exact 
effect on the parties to the existing treaty. As to clauses regarding the 
adoption and entry into force of an amendment, some require its ac- 
ceptance by all the parties to the treaty, but many admit some form of 
qualified majority as sufficient. In general, the variety of the clauses 
makes it difficult to deduce from the treaty practice the development of 
detailed customary rules regarding the amendment of multilateral treaties; 
and the ‘Commission did not therefore think that it would be appropriate 
for it to try and frame a comprehensive code of rules regarding the 
amendment of treaties. On the other hand, it seemed to the Commission 
desirable that the draft articles should include a formulation of the basic 
rules concerning the process of amendment. 

(3) Some treaties use the term ‘‘amendment’’ in relation to individual 
provisions of the treaty and the term ‘‘revision’’ for a general review of 
the whole treaty.1®? If this phraseology has a certain convenience, it is 
not one which is found uniformly in state practics, and there does not 
appear to be any difference in the legal process. The Commission therefore 
considered it sufficient in the present articles to speak of ‘‘amendment’’ 
as being a term which covers both the amendment of particular provisions 
and a general review of the whole treaty.!188 As to the term ‘‘revision,’’ 
the Commission recognized that it is frequently found in state practice 
and that it is also used in some treaties. Nevertheless, having regard to 
the nuances that became attached to the phrase ‘‘revision of treaties’’ in 
the period preceding the Second World War, the Commission preferred 
the term ‘‘amendment.’’ This term is here used to denote a formal 
amendment of a treaty intended to alter its provisions with respect to all 
the parties. ‘The more general term ‘‘modifieation’’ is used in Article 37 
in connexion with an inter se agreement concluded between certain of the 


186 ST/LEG/6, pp. 180-152. 

187 Articles 108 and 109 of the Charter; see also Handbook of Final Clauses (ST/ 
LEG/6), pp. 130 and 150. 
` 188 Thus, while Chapter XVIII of the Charter is entitled ‘* Amendments, ”? Article 109 
speaks of ‘‘reviewing’?’ the Charter. 
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parties only, and intended to vary provisions of the treaty between them- 
selves alone, and also in connexion with a variation of the provisions of a 
treaty resulting from the practice of the parties in applying it. 


Commentary to Article 35 


(4) Article 35 provides that a treaty may be amended by agreement 
between the parties, and that the rules laid down in Part II apply to it 
except in so far as thé treaty may otherwise provide. Having regard to 
the modern practice of amending multilateral treaties by another multi- 
lateral treaty which comes into force only for those states which become 
bound by it, the Commission did not specify that the agreement must be 
that of all the parties, as in the case of termination of a treaty under 
Article 51. It felt that the procedure for the adoption of the text and the 
entry into force of the amending agreement should simply be governed 
by Articles 8, 21 and 22 of Part II. On the other hand, it sought in 
Article 36 to lay down strict rules guaranteeing the right of each party 
to participate in the process of amendment. The amendment of a treaty 
is normally effected through the conclusion of enother treaty in written 
form and this is reflected in the provision that the rules of Part IT are to 
apply to the amending agreement. However, as explained in paragraph 
(8) of its commentary to Article 51, the Commission did not consider 
that the theory of the ‘‘acte contraire’’ has any place in international law. 
An amending agreement may take whatever form the parties to the original 
treaty may choose. Indeed, the Commission recognized that a treaty may 
sometimes be modified even by an oral agreement or by a tacit agreement 
evidenced by the conduct of the parties in the application of the treaty. 
Accordingly, in stating that the rules of Part II regarding the conclusion 
and entry into force of treaties apply to amending agreements, the Com- 
mission did not mean to imply that the modification of a treaty by an 
oral or tacit agreement is inadmissible. On the contrary, it noted that 
the legal force of an oral agreement modifying a treaty would be preserved 
by the provision in Article 3, sub-paragraph (b), and it made express pro- 
vision in Article 38 for the modification of a treaty by the subsequent 
practice of the parties in its application. 


Commentary to Article 36 


(5) This article deals with the sania process of the amendment of 
multilateral treaties. The Commission considered whether to formulate 
any rule specifically for bilateral treaties, but concluded that it would not 
serve any useful purpose. Where only two parties are involved, the ques- 
tion is essentially one of negotiation and agreement between them, and the 
rules contained in Part II suffice to regulate the procedure and to protect 
the positions of the individual parties. Moreover, although the Commis- 
sion was of the opinion that a party is under a certain obligation of 
good faith to give due consideration to a proposal from the other party 
for the amendment of a treaty, it felt that such a prineiple would be 
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difficult to formulate as a legal rule without opening the door to arbitrary 
denunciations of treaties on the pretended ground that the other party had 
not given serious attention to a proposal for amendment. 

(6) Article 36 is concerned only with the amendment stricto sensu of 
a multilateral treaty, that is, where the intention is to draw up a formal 
agreement between the parties generally for modifying the treaty between 
them all, and not to draw up an agreement between certain parties only 
for the purpose of modifying the treaty between themselves alone. The 
Commission recognized that an amending agreement drawn up between 
the parties generally may not infrequently come into force only with 
respect to some of them owing to the failure of the others to proceed to 
ratification, acceptance or approval of the agreement. Nevertheless, it 
considered that there is an essential difference between amending agree- 
ments designed to amend a treaty between the parties generally and agree- 
ments designed ab initio to modify the operation of the treaty as between 
certain of the parties only. Although an amending instrument may equally 
turn outi to operate only between certain of the parties, the Commission 
considered that a clear-cut distinction must be made between the amend- 
ment, process stricto sensu and inter se agreements modifying the opera- 
tion of the treaty between a restricted circle of the parties. For this 
reason, inter se agreements are dealt with separately in Article 37 while 
the opening phrase of paragraph 2 of the present article underlies that it is 
concerned only with proposals to amend the treaty as between all the 
parties. | 

(7) Paragraph i merely emphasizes that the rules stated in the article 
are residuary rules in the sense that they apply only in the absence of a 
specific provision in the treaty laying down a different rule. Modern 
multilateral treaties, as indicated in paragraph (3) of this Commentary, 
not infrequently contain some provisions regarding their amendment and 
the rules contained in the present articles must clearly be subject to any 
such specific aN eae in the treaty. 

(8) Paragraph .2 provides that any proposal to amend a Saiid 
treaty as between all the parties must be notified to every party and that 
each party has the right to take part in the decision as to the action, if 
any, to be taken in regard to the proposal and to take part in the negotia- 
tion and conclusion of any agreement designed to amend, the treaty. 
Treaties have often in the past been amended or revised by certain of the 
parties without consultation with the others. This has led some jurists 
to conclude that there is no general rule entitling every party to a multi- 
lateral treaty to take part in any negotiations for the amendment of the 
treaty and that, correspondingly, parties to a multilateral treaty are under. 
no legal obligation to invite all the original parties to participate in such 
negotiations. Although recognizing that instances have been common 
enough in which individual parties to a treaty have not been consulted in 
regard to its revision, the Commission does not think that state practice 
leads to;that conclusion or that such a view should be the one. adopted 
by the Commission. l 


1967] OFFICIAL DOCUMENTS - ; 381 


-(9) Ifa group of parties has sometimes succeeded in effecting an amend: 
ment of a treaty régime without consulting the other parties, equally states 
left out of such a transaction have from time to time reacted against the 
failure to bring them into consultation as a violation of their rights as 
parties. . Moreover, there are also numerous cases where the parties have, as 
a matter of course, all been consulted. The Commission, however, con- 
siders that the very nature of the legal relation established by a treaty 
requires that every party should be consulted in regard to any amend- 
ment or revision of the treaty. The fact that this has not always happened 
in the past is not a sufficient reason for setting aside a principle which 
seems to flow directly from the obligation assumed by the parties to 
perform the treaty in good faith. There may be special circumstances 
when it is justifiable not to bring a particular party into consultation, as 
in the case of an aggressor. But the general rule is believed to be that 
every party is entitled to be brought into consultation with regard to an 
amendment of the treaty; and paragraph 2 of Article 36 so states the law. 

(10) Paragraph 3, which was added to the article at the present session, 
provides that every state entitled to become a party to the treaty shall also 
be entitled to become a party to the treaty.as amended. This rule recog- 
nizes that states entitled to become parties to a treaty, and notably those 
which took part in its drawing up but have not yet established their 
consent to be bound by it, have a definite interest in the amendment of 
the treaty. The Commission considered whether this interest should be 
expressed in the form of an actual right to take part in the negotiation and 
conclusion of the amending agreement, or whether it should be limited 
to a right to become a party to the amending agreement. The problem, in 
its view, was to strike a balance between the right of the parties to adapt 
the treaty to meet requirements which experience of the working of the 
treaty had revealed, and the right of the states which had participated in 
drawing up the text to become parties to the treaty wHich they had helped 
to fashion. The Commission appreciated that in practice the parties would 
very often think it desirable to associate states entitled to become parties 
with the negotiation and conclusion of an amending agreement in order 
to encourage the widest possible participation in the treaty as amended. 
But it concluded that the right of those which had committed themselves 
to be bound by the treaty to proceed alone, if they thought fit, to embody 
desired improvements in an amending agreement should be recognized. It 
therefore decided that paragraph 3 should not go beyond conferring on 
the states entitled to become parties to the treaty a right to become parties 
to it as modified by the amending agreement; in other words, the paragraph 
should give them a right to become parties eputancouy to the treaty and 
to the amending agreement. 

(11) Paragraph 4 provides that an mana agreement does not bind 
a party to the treaty which does not become a party to the amending 
agreement. And, by its reference to Article 26, paragraph 4(b), it fur- 
ther provides that as between such a party to the treaty and one which 
has become bound by the amending agreement, it is the unamended treaty 
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which governs their mutual rights and obligations. This paragraph is, of 
course,.n0 more than an application, in the case of amending agreements, 
of the general rule in Article 30 that a treaty does not impose any obliga- 
tion upon a state not, a party to it. Nevertheless, without this paragraph 
the question might be thought to be left open whether by its very nature 
an instrument amending a prior treaty necessarily has legal effects for 
parties to the treaty. In some modern treaties the general rule in this 
paragraph is indeed displaced by a different provision laid down in the 
original treaty or by a contrary rule applied to treaties concluded within 
_ a particular international organization.**® Article 3 of the Geneva Conven- 
tion on Road Traffie (1949), for example, provides that any amendment 
adopted by a two-thirds majority of a conference shall come into force for 
all parties except those which make a declaration that they do not adopt 
the amendment. Article 16 of the International Convention to Facilitate 
the Crossing of Frontiers for Goods Carried by Rail provides for amend- 
ments to come into force for all parties unless it is objected to by at least 
one third. | 

(12) Paragraph 5, which has also been added at the present session, 
deals with the rather more complex case of a state which becomes a party 
to the treaty after the amending agreement has come into force between at 
least some of the parties to the treaty. As previously indicated, it is in 
practice very common that an amending agreement is ratified only by some 
of the parties to the original treaty. As a result two categories of parties 
to the treaty come into being: (a) those states which are parties only to 
the unamended treaty, and (b) those which are parties both to the treaty 
and to the amending agreement. Yet all are, in a general sense, parties 
to the treaty and have mutual relations under the treaty. Any state 
party only to the unamended treaty is bound by the treaty alone in its 
relations.both with any other such state and with any state which is a party 
‘both to the treaty and to the amending agreement; for that is the effect 
of the rule in paragraph 4. On the other hand, as between any two 
states, which are parties both to the treaty and the amending agreement 
it is the treaty as amended which applies. The problem then is what is to 
be the position of a state which only becomes a party to the original 
treaty after the amending agreement is already in force. This problem 
raises two basie questions. (1) Must the new party become or, in the 
absence of a contrary expression of intention, he presumed to become, a 
party both to the treaty and the amending agreement? (2) Must the 
new party become or, in the absence of a contrary expression of intention, 
be presumed to become a party to the unamended treaty vis-à-vis any state 
party to the treaty but not party to the amending agreement? These 
questions are far from being theoretical since they are apt to arise in 
practice whenever a general multilateral treaty is amended. Moreover, the 
Commission was informed by the Secretariat that it is by no means un- 
common for a state to ratizy or otherwise establish its consent to the treaty 
without giving any indication as to its intentions regarding the amending 


: 189 See .the Handbook of Final Clauses (ST/LEG/6), pp. 185-148, 
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agreement; and that in these cases the instrument of ratification, accept- 
ance, etc. is presumed by the Seeretary-General in his capacity as a de- 
positary to cover the treaty with its amendments. 

(13) Some modern treaties foresee and determine the matter by a 
specific provision but the majority of treaties do not. The Commission ac- 
cordingly thought it necessary that the present article should lay down 
a general rule to apply in the absence of any expression of intention in the 
treaty or by the state concerned. It considered that this rule should be 
based on two principles: (a) the right of the state, on becoming a party 
to the treaty, to decide whether to become a party to the treaty alone, 
to the treaty plus the amending agreement or to the amended treaty alone; 
(b) in the absence of any indication by the state, it is desirable to adopt 
a solution which will bring the maximum number of states into mutual 
relations under the treaty. Paragraph 5 therefore provides that, failing 
an expression of a different intention, a state which becomes a party after 
the amending agreement has come into force is to be considered as: (a) 
a party to the treaty as amended, and (b) a party also to the unamended 
treaty in its relations with any party to the treaty which is not bound 
by the amending agreement. | 

(14) The text of the article provisionally adopted by the Commission 
in 1964 contained a provision (paragraph 8 of the 1964 text) applying the 
principle nemo potest venire contra factum proprium to states which 
participate in the drawing up of an amending agreement but afterwards 
fail to become parties to it. The effect of the provision was to preclude 
them from objecting to:the amending agreement’s being brought into force 
between those states which did become parties to it. On re-examining this 
provision in the light of the comments of governments the Commission 
concluded that it should be dispensed with. While recognizing that it 
would be very unusual for states which participate in the drawing up of 
an amending agreement to complain of the putting into force of the 
agreement as a breach of their rights under the original treaty, the Com- 
mission felt that it might be going too far to lay down an absolute rule 
in the sense of paragraph 3 of the 1964 text, applicable for every case. 


ARTICLE 37 199 


Agreements to modify multilateral treaties 
between certain of the pacties only 


A Two or more of the parties to a multilateral treaty may conclude an 
agreement to modify the treaty as between themselves alone if: 


(a) The possibility of such a modification is provided for by the 
treaty; or . 


(b) The modification in question: 
(i) does not affect the enjoyment by the other parties of their rights 
under the treaty or the performance of their obligations; 


190 1964 draft, Article 67. - 
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(ii) does not relate to a provision derogation from which is incom- 
patible with the effective execution of the object and purpose of 
the treaty as a whole; and 
- (iii) is not prohibited by the treaty. 

2. Unless in a case falling under paragraph 1 (a) the treaty otherwise 
provides, the parties in question shall notify the other parties of their 
intention to conclude the agreement and of the modifications to the treaty 
for which it provides. 


Commentary 


(1) This article, as already explained in the commentary to Articles 
35 and 36, deals not with ‘‘amendment”’ of a treaty but with an ‘‘inter se 
agreement” for its ‘‘modification’’; that is, with an agreement entered 
into by ‘some only of the parties to a multilateral treaty, and intended to 
modify it between themselves alone. Clearly, a transaction in which two or. 
a small group of parties set out to modify the treaty between themselves 
alone without giving the other parties the option of participating in it is 
on a different footing from an amending agreement drawn up between the 
parties generally, even if ultimately they do not all ratify it. For an inter 
se agreement is more likely to have an aim and effect incompatible with the 
object and purpose of the treaty. History furnishes a number of in- 
stances of inter se agreements which substantially changed the régime of 
the treaty and which overrode the objections of interested states. Nor can 
there be any doubt that the application, and even the conclusion, of an 
inter se: agreement incompatible with the object and purpose of the treaty 
may raise a question of state responsibility. Under the present article, 
therefore, the main issue is the conditions under which we se agreements 
may be regarded as permissible. 

(2) Paragraph 1 (a) necessarily recognizes that an inter se agreement 
is permissible if the possibility of such an agreement was provided for in 
the treaty: in other words, if ‘‘contracting out’’ was contemplated in the 
treaty. ; Paragraph 1 (b) states that inter se agreements are to be per- 
missible in other cases only if three conditions are fulfilled. First, the 
modification must not affect the enjoyment of the rights or the perform- 
ance of'the obligations of the other parties; that is, it must not prejudice 
their rights or add to their burdens. Secondly, it must not relate to a 
provision derogation from which is incompatible with the effective execu- 
tion of the object and purpose of the treaty; for example, an inter se 
agreement modifying substantive provisions of a disarmament or neutrali- 
zation treaty would be incompatible with its object and purpose and not 
permissible under the present article. Thirdly, the modification must not 
be one prohibited by the treaty, as for example the prohibition on contract- 
ing out contained in Article 20 of the Berlin Convention of 1908 for the 
Protection of Literary Property. These conditions are not alternative, but 
cumulative. The second and third conditions, it is true, overlap to some 
extent since an inter se agreement incompatible with the object and pur- 
pose of the treaty may be said to be impliedly prohibited by the treaty. 
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Nevertheless, the Commission thought it desirable for the principle cón- 
tained in the second condition to be stated separately; and it is always 
possible that the parties might explicitly forbid any inter se modifications, | 
thus excluding even minor modifications not caught by the second con- 
dition. p 

(3) Paragraph 2 seeks to add a further protection to the parties against 
illegitimate modifications of the treaty by some of the parties through an 
inter se agreement by requiring them to notify the other parties in advance 
of their intention to conclude the agreement and of the modifications for 
which it provides. The text of this paragraph, as provisionally adopted 
in 1964, would have required them to notify the other parties only of the 
actual conclusion of the inter se agreement. On re-examining the para- 
graph in the light of the comments of governments, however, the Commis- 
mission concluded at the present session that the rule should require the 
notice. to be given in advance of the conclusion of the agreement. The 
Commission considered that it is unnecessary and even inadvisable to re- 
quire notice to be given while a proposal is merely germinating and still 
at an exploratory stage. It therefore expressed the requirement in terms 
of notifying their ‘‘intention to conclude thé agreement and... the 
modification to the treaty for which it provides’’ in order to indicate that 
it is only when a negotiation of an inter se agreement has reached a mature 
stage that notification need be given to the other parties. The Commission 
also concluded at the present session that, when a treaty contemplates the 
possibility of inter se agreements, it is desirable that the intention to con- 
elude one should be notified to the other parties, unless the treaty itself 
dispenses with the need for notification. Even in such cases, it thought, 
the other parties ought to have a reasonable opportunity of satisfying 
themselves that the inter se agreement does not exceed what is contemplated 
by the treaty. | 


ARTICLE 38 191 
Modification of treaties by subsequent practice 


A treaty may be modified by subsequent practice in the application of 
the treaty establishing the agreement of the parties to modify its 
provisions. 


Commentary 


` (1) This article covers cases where the parties by common consent in 
fact apply the treaty in a manner which its provisions do not envisage. 
Subsequent practice in the application of a treaty, as stated in Article 
27, paragraph 3 (b), is authoritative evidence as to its interpretation when 
the practice is consistent, and establishes their understanding regarding the 
meaning of the provisions of the treaty. Equally, a consistent practice, 
establishing the common consent of the parties to the application of the 
treaty in a manner different from that laid down in certain of its pro- 


1911964 draft, Article 68. 
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visions, may have the effect of modifying the treaty. In a recent arbitration 
between France and the United States regarding the interpretation of a 
bilateral air transport services agreement the tribunal, speaking of the 
subsequent practice of the parties, said: 


‘‘This course of conduct may, in fact, be taken into account not 
merely as a means useful for interpreting the Agreement, but also as 
something more: thai is, as a possible source of a subsequent modifica- 
tion arising out of certain actions or certain attitudes having a 
bearing on the juridical situation of the parties and on the rights that 
each of them could properly claim.’’ 1°? 


And the tribunal in fact found that the agreement had been modified in a 
certain ‘respect by the subsequent practice. Although the line may some- 
times be blurred between interpretation and amendment of a treaty through 
subsequent practice, legally the processes are distinct. Accordingly, the 
effect of subsequent practice in amending a treaty is dealt with in the 
present article as a case of modification of treaties. 

(2) The article thus provides that a treaty may be modified by subse- 
quent practice in the application of the treaty establishing the agreement 
of the parties to modify its provisions. In formulating the rule in this 
way the Commission intended to indicate that the subsequent practice, 
even if every party might not itself have actively participated in the 
practice, must be such és to establish the agreement of the parties as a 
whole to the modification in question. 

(8) The text of the article, as provisionally adopted in 1964, contained 
two other paragraphs recognizing that a treaty may be modified : 


(i) by a subsequent treaty between the parties relating to the same 
subject matter, to the extent that their provisions are incompatible; 
and 

(ii) by the subsequent emergence of a new rule of customary law re- 
lating to matters dealt with in the treaty and binding upon all the 
parties. 


However, after re-examining these paragraphs in the light of the com- 
ments of governments, the Commission decided to dispense with them. 
It considered that the case of a modification effected through the con- 
clusion’ of a subsequent treaty relating to the same subject matter is suff- 
ciently covered by the provisions of Article 25, paragraphs 3 and 4. As to 
the case of modification through the emergence of a new rule of customary 
law, it concluded that the question would m any given case depend to a 
large extent on the particular circumstances and on the intentions of the 
parties to the treaty. It further considered that the question formed part 
of the general topic of the relation between customary norms and treaty 
norms which is too complex for it to be safe to deal only with one aspect 
of it in the present article. 

192 Decided at Geneva on 22 December 1963, the arbitrators being R. Ago (President) j 


P. Reuter and H. P. de Vries. (Mimeographed text of decision of the pee pp. 
104-105). [See also 60 A.J.I.L. 413 (1966).] 
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PART V 
INVALIDITY, TERMINATION AND SUSPENSION OF THE OPERATION OF TREATIES 
SECTION 1: GENERAL PROVISIONS 
ARTICLE 39 19 
Validity and continuance in force of treaties 


1. The validity of a treaty may be impeached only through the applica- 
tion of the present articles. A treaty the invalidity of which is estab- 
lished under the present articles is void. 

2. A treaty may be terminated or denounced or withdrawn from by a 
party only as a result of the application of the terms of the treaty or of 
the prèsënt articles, The same rule applies to suspension of the opera- 
tion of a treaty. 


Commentary 


(1) The substantive provisions of the present part of the draft articles 
concern a series of grounds upon which the question of the invalidity or 
termination of a treaty or of the withdrawal of a party from a treaty or 
the suspension of its operation may be raised. The Commission accordingly 
considered it desirable, as a safeguard for the stability of treaties, to under- 
line in a general provision at the beginning of this part that the_validity 
and continuance in force_of a.treaty, is the normal state of things which 
may be set aside only on the grounds and under the conditions provided 
for in the present articles. 

(2) Paragraph 1 thus provides that the validity of a treaty may be 
impeached only through the application of the present articles. 

(3) Paragraph 2 is necessarily. a little different in its wording since a 
treaty not infrequently contains specific provisions regarding its termina- 
tion or denunciation, the withdrawal of parties or the suspension of the 
operation of its provisions. This paragraph consequently provides that a 
treaty may be terminated or denounced or withdrawn from or its operation 
suspended only as a result of the application of the terms of the treaty - 
or of the present articles. | 

(4) The phrase ‘application of the present nia used in both para- 
graphs refers, it needs to be stressed, to the draft articles as.a whole and 
not merely to the particular article dealing with the particular ground 
- of invalidity or termination in question in any given case. In other words, 
it refers not merely to the article dealing with the ground of invalidity 
or termination relevant in the case but also to other articles governing the 
conditions for putting that article into effect; for. example, -Article 4 
(treaties which are constituent instruments of international organizations), 
Article 41 (separability of treaty provisions), Article 42 (loss of a right; 
to invoke a ground for invalidating, terminating, ete.) and, notably, | 
_Articles-62. (procedure to be followed) and 63. (instruments to be aia : 


1931963 draft, Article 30. 
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(5) The words ‘‘only through the application of the present articles’’ 
and ‘‘only as a result of the application of the present articles’’ used re- 
spectively in the two paragraphs are also intended to indicate that the 
grounds; c of - Invalidity, termination, denunciation, withdrawal and suspen- 
sion “provided for in the draft articles are exhaustive of all such grounds, 
apart,.from. any -special--cases- expressly - provided £ forin the “treaty itself. 
In this connexion, the Commission considered whether ‘ “obsolescence” or. 
s desuetude?” should be recognized as a distinct ground of termination of 
tréaties. But it concluded that, while ‘‘obsoleseence’’ or ‘‘desuetude’’ 
may be ‘a factual cause of the termination of a treaty, ae legal basis of 
such termination, when it occurs, is the consent of the parties 1 to abandon 
the _treaty, | which is to be implied from their conduct in 1 relation to the 
treaty. ~ In the Commission’s view, therefore, cases of ‘‘obsolescence’’ or 
‘‘desuetude’’ may be considered as covered by Article 51, paragraph (b), 
under which a treaty may be terminated ‘‘at any time by consent of all the 
parties.’’ Again, although a change in the legal personality of a party 
resulting in its disappearance as a separate international person may be a 
factual cause of the termination of a bilateral treaty, this does not appear 
to be a' distinct legal ground for terminating a treaty requiring to be 
covered in the present articles. A bilateral treaty, lacking two parties, may 
simply cease any longer to exist, while a multilateral treaty in such cir- 
cumstances may simply lose a party. The Commission also considered the 
questions whether account should be taken of the possible implications of 
a succession of states or of the international responsibility of a state in 
regard to the termination of treaties. However, without adopting any 
position:on the substance of these questions, the Commission decided that 
eases of, a succession of states and of the international responsibility of a 
state, both of which topics it has under separate study, should be left aside 
from the present articles on the law of treaties. Since these cases may 
possibly’ have implications i in other parts of the law of treaties, the Com- 
mission ‘further decided to make in Article 69 a general reservation re- 
garding them covering the draft articles as a whole. 


ARTICLE 40 1% 
Obligations under other cules of international law 


The invalidity, termination or denunciation of a treaty, the withdrawal 
of a party from it, or the suspension of its operation, as a result of the 
application of the present articles or of the terms of the treaty, shall 
not in any way impair the duty. of any..state to fulfil any obligation 
embodied in the treaty to which it is subject under any Oth ther rule of . 
international law. . - 


Commentary 
(1) This article did not appear, in its present general form, among the 
articles of Part II transmitted to governments in 1963. A similar pro- 


194 New article. A similar provision was included in Article 53, paragraph 4, of the 
1968 draft, but was there confined to cases of termination. 
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vision was included in paragraph 4 of Article 53 but was there confined 
to eases of ‘‘termination.’’ In that context the Commission considered that 
although the point might be regarded as axiomatic, it was desirable to 
underline that the termination of a treaty would not release the parties 
from obligations embodied in the treaty to which they were also subject 
invalidity and suspension of operation of treaties at the second part of 
its Seventeenth Session *®> the Commission concluded that it was no less 
desirable to underline the point in these contexts. Accordingly, it decided 
to delete paragraph 4 from Article 53 of the 1963 draft and to replace it 
with a general article at.the beginning of this Part applying the rule in 
every case where a treaty is invalidated, terminated or denounced or its 
operation suspended. 


ARTICLE 4] 19° 
Separability of treaty provisions 


1. A right of a party provided for in a treaty to denounce, withdraw 
from or suspend the operation of the treaty may only be exercised with 
respect to the whole treaty unless the treaty otherwise provides or the 


3 Ee ee 


patties otherwise: agree 

2, A ground for invalidating, terminating, withdrawing from or sus- 
pending the operation of a treaty recognized in the present articles may 
only be invoked with respect to the whole treaty except as provided in 
the following paragraphs or in Article 57. ú 

3. If the ground relates to particular clauses alone, it may only be 
invoked with respect to those clauses where: 

(a) The said clauses are separable f from the remainder of the treaty 
with regard to their application? and ~ 

(b) Acceptance of those clauses was not an essential | basis of the 
consent of the other party or parties to the treaty as a whole. 

4. Subject to paragraph 3, in cases falling under Articles 46 and 47 the 
state entitled to invoke the fraud or corruption may do so with respect 
either to the whole treaty or to the particular clauses alone. 

_§. In cases falling under Articles 48, 49 and 50, no separation of the 
provisions of the treaty is permitted. eee yee 


Commentary 


= (1) The separability of treaty provisions was until comparatively re- 
cently considered almost exclusively in connexion with the right to termi- 
nate a treaty on the ground of a breach of the other party. Certain 
modern ‘authorities, however, have advocated recognition of the principle 
of separability i jan as cases of invalidity and in determining the effect of war 
upon treaties.” ‘They hi have urged that in some cases one provision of a 
treaty may be struck ont or suspended without necessarily disturbing the 


198 See 842nd meeting. 198 1963 draft, Article 46. 
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balance of the rights and obligations established by the other provisions 
of the treaty. These authorities cite in support of their contentions 
certain pronouncements of the Permanent Court of International Justice 
in regard to the interpretation of self-contained parts of treaties. The 
question of separability of treaty provisions for the purposes of interpreta- 
tion raises quite different issues from the application of the principle of 
separability to the invalidity. or termination of treaties. However, if the 
jurisprudence of the two Courts does not throw much light on these 
latter questions, it is clear that certain judges in separate opinions in the 
Norwegian Loans 8 and Interhandel 1° cases accepted the applicability. of 
the principle of separating treaty provisions in the ease of the alleged 
nullity of a unilateral declaration under the Optional Clause, by reason of 
a reservation the validity of which was contested. 

(2) In these circumstances, the Commission decided that it should 
examine de novo the appropriateness and utility of recognizing the prin- 
ciple of separability of treaty provisions in the context of the invalidity, 
termination and suspension of the operation of treaties. It further de- 
cided that in order to determine the appropriateness of applying the prin- 
ciple in these contexts each article should be examined in turn, since dif- 
ferent considerations might well apply in the various articles. The Com- 
mission concluded that, subject to certain exceptions, it was desirable to 
admit the relevance of the principle of separability in the application of 
grounds of invalidity, termination and suspension. In general, it seemed 
to the Commission inappropriate that treaties between sovereign states 

* should be capable of being invalidated, terminated or suspended in opera- 
tion in their entirety even in cases where the ground ¢ of invalidity, termina- 
„tion or suspension may..relate.to. quite secondary provisions. in. the treaty. 
“It also seemed to the Commission that it would sometimes be possible 
in such cases to eliminate those provisions without materially upsetting 
the balance of the interests of the parties under the treaty. On the other 
hand, the Commission recognized that the consensual character of all 
treaties, whether contractual or law-making, requires that the principle 
of separability should not_be applied in such a way as materially to alter 
the basis of obligation upon. which t the consents to the treaty were given. 
Accordingly, it sought to find a solution which would respect the original _.. n 
basis of the treaty and which would also prevent the treaty from being 
brought to nothing on grounds relating to provisions which were not an 
essential basis of the consent. 

“(3) The Commission did not consider that the principle of separability 
should be made applicable to a right of denunciation, termination, ete. 
provided for in the treaty. In the case of a right provided for in the 
treaty, it is for the parties to lay down the conditions for the exercise 
of the right; and, if they have not specifically contemplated a right to de- 


' 197 E.g., the Free Zones case, Series A/B, No. 46, p. 140; the 8.S. Wimbledon cane; 
Series A, No. 1, p. 24. 

198 I.C.J. Reports 1957, pp. 55-59. 

199 J.C.J. Reports 1959, pp. 57, 77-78 and 116-117. 
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nounce, terminate, etc. parts only of the treaty, the presumption is that they 
intended the right to relate to the whole treaty. Paragraph 1 of the 
article accordingly provides that a right provided for in the treaty is 
exercisable only with respect to the whole treaty unless the treaty otherwise 
provides or the parties otherwise agree. 

(4) The Commission, while favouring the recognition of the pimp 
of separability in connexion with the application of grounds of invalidity, 
termination, ete., considered it desirable to underline that the integrity 
of the provisions of the treaty is the primary rule. Accordingly, paragraph 
2 of the article lays down that a ground of invalidity, termination, ete. 


may be invoked only with respect to the whole treaty except in the cases | 
provided for in the later paragraphs and in Cases “of breach” of the treaty. | 


= SS 


(5) Paragraph 3 then lays down that, if a a ground relates to particular 
clauses alone which are clearly separable from ‘the remainder of the treaty 
in regard tò their application and the acceptance of which was not an es- 

sential basis of the consent of the other party or parties to the treaty as a 
whole, the ground may only be invoked with respect to those clauses. 
Thus, if these conditions are satisfied, the paragraph requires the separation 
of the invalid, terminated, denounced or suspended clauses from the re- 
mainder of the treaty and the maintenance of the remainder in force. 


The question whether the condition in sub-paragraph (b)—whéther ace: 
ceptance of the clause was not an essential basis of the consent to the 


treaty as a whole-—-was met would necessarily be a matter to be established 
by reference to the subject-matter of the clauses, their relation to other 
clauses, to the iravaus préparatoires and to the circumstances o of the con- 
clusion of the treaty. 

(6) Paragraph 4, while still making the question of the separability of 
the clauses subject to the conditions contained in paragraph 3, lays down 

a different rule for cases of fraud (Article 46) and corruption (Article 
i y. In these cases the ground of invalidity may, of course, be invoked 
only by the state which was the Nictim of t of the fraud or corruption, and 
the Commission considered that it should have the option either to in- 
validate the whole treaty or the particular..clauses to which the fraud 
or corruption. ‘related. 

(7) Paragraph 5 excepts altogether from the principle of separability 
cases of coercion of a.representative (Article 48) and coercion .of..a state 
(Article. 49). The Commission considered that where a treaty has been 
procured by the coercion either of the state or of its representative, there 
were imperative reasons for regarding it as absolutely void in all its parts. 


Only thus, in the opinion of the Commission, would it be possiblé to ensure 


that the coerced state, when deciding upon its future treaty relations with 


the state which had coerced it, would be able to do so in a position of full 


freedom from the coercion. 

(8) Paragraph 5 also excepts altogether from the principle of separa- 
bility the case of a treaty which, when concluded, conflicts with a rule of 
jus cogens (Article | 50). Some members were of the «i Opinion that it was 
undesirable to prescribe that the whole treaty should be brought to the 
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ground in cases where only one part—and that a smali part—of the treaty 
was in conflict with a rule of jus cogens. The Commission, however, took 
the view that rules of jus cogens are.of so fundamental a character that, 
when parties conclude a treaty which conflicts in any of its clauses with an 
already existing rule of jus cogens, the treaty must be considered totally 
invalid. In such a case it was open to the parties themselves to revise the 
treaty so as to bring it into conformity with the law; and if they did 
not do so, the law must attach the sanction of nullity to the whole trans- 
action. 


whe 
u 


ÅRTIOLE 42 2° 


` 
w- 


a. from or suspending the operation of a treaty 


A state may no longer invoke a ground for invalidating, terminating, 
withdrawing from or suspending the operation of a treaty under Articles 
43 to 47 inclusive or Articles a to 59 inclusive if, after becoming aware 
of the facts: 

(a) It shall have expressly. apreed that the treaty, as the case may be, 
is valid or remains in-force or continues in operation; Or- 

(b) It-must by reason of its conduct be considered as having ac- 
quiesced, as the case may be, in the validity of the treaty or in its 
maintenance in force or in operation. 


Commentary 


(1) The foundation of the principle that a party is not permitted to 
benefit from its own inconsistencies is essentially good faith and fair dealing 
Ia san 

(allegans contraria non audiendus est), The relevance of this principle in 

international law is generally admitted and has been expressly recognized 
by the International Court of Justice itself in two recent cases.? 

(2) The principle??? has a particular importance in the law of treaties. 

As already mentioned in previous commentaries, the grounds-upon which 

treaties may be invalidated, terminated or. suspended in operation involve 

certain risks of abuse. Another risk is that a state, after becoming aware 

, tof an essential error in the conclusion of the treaty, n excess of, authority 

| committed by its representative, a breach by the other party, ete., may 

continue with the treaty as if nothing ‘had happened, and only raise the 

| matter at a much later date when it desires.for_quits-other_reasons to put 

an end to its obligations under tHe“ treaty. The principle now under con- 

sideration places a limit upon the cases in which such claims can be as- 

serted with any appearance of legitimacy. Such was the role played by the 

w‘ principle in the Temple case and in the ease of the Arbitral Award of the 


200 1963 draft, Article 47. 
J» 201 The Arbitral Award made by the King of Spain, I.C.J. Reports 1960, pp. 213-4; 
The Temple of Preah Vihear, I.C.J. Reports. 1962, PP. 23-32. 
202 See opinion of Judges Alfaro and Fitzmaurice in The Temple of Preah Vihear, 
I.C.J. Reports 1962, pp. 39-51, 62-5. 
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King of Spain. Accordingly, while recognizing the general character of 
the principle, the Commission considered that its importance in the sphere 
of the invalidity and termination of treaties called for its particular men- 
tion in this Part of the law of treaties. 

(3) The most obvious instance is where after becoming aware of a 
possible ground of invalidity, termination, withdrawal or suspension the 
party concerned has expressly agreed that the treaty is, as the case may 
be, valid, in force or in ‘operation. Clearly, in those circumstances the 
state mst be considered to have given up once and for all its right to in- 
voke the particular ground of invalidity, termination, withdrawal or sus- 
pension in question; and sub-paragraph (a) of the article so provides. 

(4) Sub-paragraph (b) provides that a right to invoke a ground of 
invalidity, termination, ete. shall also be no longer exercisable if after 
becoming aware of the fact a , state’s conduct. has been_such.that.it.must_be 
considered as ] as havi having y acquiesced, as the case may be, in the validity of the 
treaty or } or its mair maintenance in force or in operation. In such a case the 
state is not permitted to take up a legal position which is in contradiction 
with the position which its own wn previous conduct must have led the other 
parties ł to suppose that it had taker taken up with respect, t to the e validity, main- 
tenance in force or maintenance in operation of the treaty. The Commis- 
sion noted that in municipal systems | of law this principle has its own par- 
ticular manifestations reflecting technical features of the particular system. 
_ It felt that these technical features of the principle in municipal law might 
not necessarily be appropriate for the application of the principle in inter- 
national law. For this reason, it preferred .to avoid the use of such mu- 
nicipal. law terms.as ‘‘estoppel.’’s 

(5) The Commission considered that the application of the rule in any 
given case would necessarily turn upon the facts and that the governing, a 
would not operate if ‘the ‘state ir in ‘question had not been ae of the facts Ñ 
giving rise to the right or had not been in a _a position. freely to exercise ae f 
its right to invoke the nullity of the treaty. For the latter reason the 
Commission did not think that the principle should be applicable at all in 
cases of coercion of a representative - under Article 48 or coercion, of the 
state itself under Article 49. The effects and the implications of coercion 
in international relations are of such gravity that the Commission felt that 
a consent so obtained must be treated as absolutely void in order to ensure 
that the victim of the coercion should “afterwards be in a position freely 
to deterniine its future relations with the state which coerced it. To admit 
the application of the present article in cases of coercion might, in its 
view, weaken the protection given by Articles 48 and 49 to the victims of 
coercion. The Commission also considered it inappropriate that the prin- 
ciple should be admitted in cages of 7 jus cogens or of Supervening Jus cogens; 
and, clearly, it would. not be “applicable. to. termination under a right con- 
ferred..by the treaty or to_termination_by_agreement. Consequently, it 


ee oe, Ma a ae fees e e Saan urge narin 


confined the operation of the rule to Articles 43-47 and 57-59. 
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SECTION 2: INVALIDITY OF TREATIES 
ARTICLE 43 293 


Provisions of internal law regarding competence 
to conclude a treaty 


A state may not invoke the fact that its consent to be bound by a treaty 
has been expressed in violation of a provision of its internal law regarding 
competence to conclude treaties as invalidating its consent unless. that 
violation of its internal law was manifest. 


Commentary 


(1) Constitutional limitations affecting the exercise of the treaty-making 
power take various forms.** Some constitutions seek to preclude, the 
executive from entering into treaties, or patticular kinds of treaties, except 
with the previous consent of a legislative organ; some “provide that treaties 
shall not be effective as law „within. the state unless “approved” or con- 
laws which are not susceptible of alteration ni by a special procedure 

- of constitutional amendment and which in that way indirectly impose 
restrictions upon the power of the executive to conclude treaties. Legally, 
a distinction can be drawn under internal law between those types of pro- 
vision which place constitutional limits upon the power of a government 
to enter into treaties and those which merely limit the power of a govern- 
ment to enforce a treaty within the state’s internal law without some 
form of endorsement of the treaty by the legislature. The former can be 
said to affect the. actual power- -of-the executive.to..conclude_a_treaty, the 
latter “merely the power to implement a treaty when concluded.. The 
question which arises under this article is how far any of these constitu- 
tional limitations may affect the validity under international law of a con- 
sent to a treaty given by a state agent ostensibly authorized to declare 
that consent; and on this question opinion has been divided. 

(2) Some jurists maintain that international law leaves ib to the in- | 


yA ‘ernal law of each state to determine the organs and procedures by which 


S the will of a state to be bound by a treaty shall be formed and expressed; 
and that constitutional laws governing the formation and expression of a 
state’s consent to a treaty have always to be taken into acecunt in con- 
sidering whether an international act of signature, ratification, acceptance, 
approval or accession is effective to bind the state. On this view, internal 
laws limiting the power of state organs to enter into treaties are to be 
considered part of international law so as to avoid, or at least render 
voidable, any consent to a treaty given on the international plane in disre- 
gard of a constitutional limitation; the agent purporting to bind the state 
in breach of the constitution is totally Se ti in international as wee 

203 1963 draft, Article 31. 


204 See United Nations Legislative Series, Laws and Practices concerning the Con- 
clusion of Treaties (ST/LEG/SER.B/3). 
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as national law to express its consent to the treaty. I£ this view were to 
be accepted, it would follow that other states would not be entitled to rely 
on the authority to commit the ‘state ostensibly possessed by a Head of 
` State, Prime Minister, Foreign Minister, ete., under Article 6; they would 
. have to satisfy themselves in each case that the provisions of the state’s 
constitution are not infringed or take the risk of subsequently eae the 
treaty void. 

(3). In 1951 the Commission itself adopted an article based upon this 
view.” Some members, however, were strongly critical of the thesis that -i 
constitutional limitations are: incorporated into international ` law, while 
, the Assistant Secretary-General for Legal Affairs expressed misgivings as to 
the difficulties. with which‘ it might confront depositaries. During the 
discussion at that session it- was said that the Commission’s decision. had 
been based less on legal principles: than on a belief that states would not 
accept any other rule. ro x 

(4) Other jurists, while basing themselves on the Honoa of con- 
stitutional limitations into international law; recognize that some qualifiea- 
tion of that doctrine is essential if it is not to undermine the security of a 
treaties. According to them, good faith requires that only notorious t+ 
constitutional limitations with which other states can reasonably be ex- 
pected to acquaint themselves should be taken into account. On this view, 

_a state contesting the validity of a treaty on constitutional grounds may 
Invoke only those provisions of the. constitution which are notorious. A A us 
compromise solution based upon the ‘initial “hypothesis. of the invalidity 


-` in international law of an unconstitutional signature, - ratification, etc., of 


-a treaty presents certain difficulties. If a limitation laid down in the 
internal law of a state is to be regarded as effective. in’ international law 
to curtail the authority of a Head of State or other state agent to declare 
the state’s consent to a treaty, it is not clear upon what principle a ‘‘no- 
torious’’ limitation is effective for that purpose but ‘‘non-notorious’’ o 

ig not. “Under the state's internal law both Hinds of Umitation are legally 
effective to curtail the agent’s authority to enter into the treaty. The 
practical difficulties are even greater, because in many cases it is quite 


impossible to make a clear-cut distinction een.notorious_and-non- 


notorious limitations. Some constitutional provisions are capable of sub- 
Jective interpretatio n, such as a reremen that ‘political’? treaties or 
treaties of ‘‘special importance e” should be submitted to Hus Tesislatare ; 
some laws do not make it clear on their face whether the limitation refers 
to the power to conclude the treaty orto its effectiveness within domestic 
law. But even when the provisions are apparently uncomplicated and 
precise, the ial clarity and notoriety of the limitations may be quite 
deceptive. Where the constitution itself contains apparently strict and 
~~ i 

precise limitations it thas usually been found necessary to admit a wide 


205 Article 2: A treaty becomes binding in relation to-a state by signature, ratifiea- 
tion, accession or any other means of expressing the will of the state, in accordance with 
its constitutional law and practice through an organ competent for that purpose.?? 
(Yearbook of the International Law Commission, 1951, Vol. IT, p. 73). 
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freedom for the executive to conclude treaties in simplified form without 
following the strict procedures prescribed in internal law; and this use 
of the treaty-making power is reconciled with the letter of the law either 
by a process of interpretation or by the development of political under- 
standings. Furthermore, the constitutional practice in regard to treaties 
in simplified form tends to be somewhat flexible; and the question whether 
or not to deal with a particular treaty under the procedures laid down 
in the constitution then becomes to. some extent a matter of the_political 
Judgement of the executive, whose decision may_afterwards be challenged 
in the legislature or in the courts. Accordingly, in many cases it may be 
difficult to say with any certainty whether, if contested, a given treaty 
would be held under national law to fall within an internal limitation, or 
whether an international-tribunal_would hold the internal provision to be 
one that is ‘‘notorious’’.and—‘elear’’ for the purposes of international law. 
(5) A third group of jurists considers that international law leaves to 
eh state the determination of the organs and procedures by which its 
(will to conclude treaties is formed, and is itself concerned exclusively 
with the external manifestations of this will on the international plane. 
According to this view, international law determines the procedures and 
conditions under which states express their consent to treaties on the 
international plane; and it also regulates the conditions under which the 
various categories of state organs and agents will be recognized as compe- 
tent to carry out such procedures on behalf of their state. In conse- 
quence, if an agent, competent under international law to commit the state, 
expresses the consent of the state to a treaty through one of the established 
procedures, the state is held bound by the treaty in international law. 
Under this view, failure to comply with internal requirements may entail 
the invalidity of the treaty as domestic law, and may also render the agent 
liable to Tegal consequences under domestic law; but it does not affect the 
validity of the treaty in international law so long as the agent acted within 
the scope of his authority under international law. Some of these writers 2% 
modify the stringency of the rule in cases where the other state is actually 
aware of the failure to comply with internal lawor where the lack of 
constitutional authority is so manifest that the other state must be deemed 
to haye been aware of it. As the basic principle, according to the third 
group, is that a state is entitled to assume the regularity of what is done 
within the authority possessed by an agent under international law, it is 
logical enough that the state should not be able to do so when it knows, 
or must in law be assumed to know, that in the particular case the authority 
does not exist. 

(6) The decisions of_international tribunals and state_practice, if they 
are not conclusive, appear to support a solution based upon the position 
taken by the third group. The international jurisprudence is admittedly 
not very extensive. The Cleveland award *° (1888) and the George Pinson 





VA 208 UNESCO, ‘*Survey on the Ways in which States interpret their International 
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bligations,’’ p. 8. 
207 Moore, International Arbitrations, Vol. 2, p. 1946. 
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case 78. (1928), although not involving actual decisions on the point, 
contain observations favouring the relevance of constitutional provisions 
to the international validity of treaties. On the other hand, the _Franco- 
Swiss Custom case? (1912), and the Rio Martin case”? (1924) contain 
‘definite decisions by arbitrators declining to take account of alleged 
breaches of constitutional limitations when upholding the validity re- 
spectively of a protocol and an exchange.of.notes, while the Metzger case ®™ 
contains an observation in the same sense. Furthermore, pronouncements 
in the Eastern Greenland 7” and Free Zones ?** eases, while not directly. in 
point, seem to indicate that international tribunals will not readily go 
. behind the ostensible authority under international law of a state agent— 
a Foreign Minister and an_Agent in international proceedings in the cases 
mentioned—to commit his state. 

(7) State practice furnishes examples of claims that treaties were in- 
valid on constitutional grounds, but in none of them was that claim ad- 
mitted by the other party to the dispute. Moreover, in three instances— 
the admission of Luxembourg to. the League, the Politis incident and the 
membership of Argentina--the League of Nations seems to have acted 
upon the principle that a consent given on the international plane by an 
ostensibly, competent state agent is not invalidated by the subsequent 
disclosure that the agent lacked constitutional authority to commit his 
state. Again, in one case a depositary, the United States Government, 
seems to have assumed that an ostensibly regular notice of adherence to an 
agreement could not be withdrawn on a plea of lack of constitutional 
authority except with the consent of the other parties. Nor is it the 
practice of state agents, when concluding treaties, to cross-examine each 
other as to their constitutional authority to affix their signatures to a treaty 
or to deposit an instrument of ratification, acceptance, ete. 

(8) The view that a failure to comply with constitutional provisions 
should not normally be regarded as vitiating a consent given in due form 
by an organ or agent ostensibly competent to give it, appears to derive 
support from two further considerations. The first is that international 
law has devised Sg ees nent mee procedure=--yatifostion, Ac- 
ceptance, approval and _accession—specifically for the purpose of enabling 
governments to reflect fully upon the treaty before deciding whether or 
not the state should become a party to it, and also of enabling them to take 
account of any domestic constitutional requirements. When a treaty has 
been made subject to ratification, acceptance or approval, the negotiating 
states would seem to have done all that can reasonably be demanded of them 
in the way of taking account of each other’s constitutional requirements. 
It would scarcely be reasonable to expect each government subsequently to 
follow the internal handling of the treaty by each of the other governments, 








208 Reports of International Arbitral Awards, Vol. V, p. 327. 

209 Ibid., Vol. XI, p. 411. 210 Tbid., Vol, IT, p. 724. 
211 Foreign Relations of the United States, 1901, p. 262. 

212 P.C.LJ., Series A/B, No. 53, pp. 56-71 and p. 91. 

213 P.C.L.J., Series A/B, No. 46, p. 170. 


398 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 61 


while any questioning on constitutional grounds of the internal handling 
of the treaty by another government would certainly be regarded as an 
inadmissible interference in its affairs. The same considerations apply in 
cases of accession where the government has the fullest opportunity to 
study the treaty and give effect to constitutional requirements before 
taking any action on the international plane to declare the state’s accession 
to the treaty. Again, in the case of a treaty binding pon signature it is 
the government which authorizes the use of this procedure; the government 
is aware of the object of the treaty before the négotiations begin and, with 
modern methods of communication, it normally has knowledge of the exact 
contents of the treaty before its representative prozeeds to the act of 
signature; moreover, if necessary, its representative can be instructed to 
sign ad referendum. Admittedly, in the case of treaties binding upon 
signature, and more especially those in simplified form, there may be a 
slightly greater risk of a constitutional provision being overlooked. But 
even in those cases the government had the necessary means of controlling 
the acts of its representative and of giving effect to any constitutional re- 
quirements. In other words, in every case any failure to comply with 
constitutional provisions in entering into a treaty will be the clear re- 
sponsibility of the government of the state concerned. 

(9) The second consideration is that the majority of the diplomatie 
incidents in which states have invoked their constituticnal requirements as 
a ground of invalidity have been cases in which for_quite other reasons 
they have desired to escape from their obligations under the treaty. 
Where a government has genuinely found itself in constitutional difficulties 
after concluding a treaty and has raised the matter promptly, it appears 
normally to be able to get the constitutional obstacle removed by internal 
action and to obtain any necessary indulgence in the meanwhile from the 
other_parties. Confronted with a challenge under national law of the 
constitutional validity of a treaty, a government will normally seek to 
regularize its position under the treaty by taking appropriate action in 
the domestic or international sphere. 3 

(10) At the Fifteenth Session’ some \members of the Commission ex- 
pressed the opinion that international law has to take account of internal 
law to the extent oz recognizing that internal law determines the organ 
or organs competent in the state to exercise the treaty-making power. On 
this view, any treaty concluded by an organ or representative not competent 
to do so under internal law would be invalidated by reason of the lack of 
authority under internal law to give the state’s consent to the treaty. The 


majority, however, considered that the complexity and tncertain application 
of provisions of internal law regarding the conclusion of treaties creates 


00 large a risk to the security of treaties. They considered that the basic 


principle of the present article should be that non-observance of a provision 
of internal law regarding competence to enter into treaties does not affect 
the validity of a consent given in due form by a siate organ or agent 
competent under international law to give that consent. Some members, 
indeed, took the view that it was undesirable to weaker. this basie principle 


i 
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in any way by admitting any exception to it. Other members, however, 
considered that it would be admissible to allow an exception in cases 
where the violation of the internal law regarding competence to enter into 
treaties was absolutely manifest, They had in mind cases, such as have 
occurred in the past, where a Head of State enters into a treaty on his 
own responsibility in contravention of an unequivocal provision of the 
constitution. They did not feel that to allow tkis exception would com- 
promise the basie principle, since the other state could not legitimately 
claim to have relied upon a consent given in such circumstances. This view 
prevailed in the Commission. 

(11) The great majority of the governments which have commented on 
this article have indicated their approval of the vosition taken up by the 
Commission on this problem: namely, that a violation of a provision 
of internal law regarding competence to conclude treaties may not be in- 
voked as invalidating consent unless that violation was manifest. Some 
governments suggested that the text should indicate, on the one hand, 
to whom the violation must be ‘‘manifest’’ for the purpose of bringing the 
exception into play and, on the other, what constitutes a ‘‘manifest 
violation.” The Commission considered, however, that it is unnecessary to 
specify further to whom the violation must be manifest. The rule em- 
bodied in the article is that, when the violation of internal law regarding 
competence to conclude treaties would be objectively evident to ony state 
dealing with the matter normally and in good jaith, the consent to the 
treaty purported to be given on behalf of the state may be repudiated. In 
the Commission’s view, the word ‘‘manifest’’ according to its ordinary 
meaning is sufficient to indicate the objective character of the criterion to 
be applied. It was also of the opimion that it would be impracticable and 
inadvisable to try to specify in advance the cases in which a violation of 
internal law maybe held to be ‘‘manifest,’’ since the question must depend 
to a large extent on the particular circumstances of each ease. . 

' (12) In order to emphasize the exceptional character of the cases in 
which this ground of invalidity may be invoked, the Commission decided 
that the rule should be stated in negative form. The article thus provides 
that ‘‘A state may_not invoke the fact that its consent to be bound by a 
treaty has been expressed in violation of a provision of its internal law 





regarding competence to conclude treaties as invalidating its consent unless 
T T ny 


that violation of its internal Jaw was manifest.’’ 


ARTIOLE 44 744 


Specific restrictions on authority to express 
the consent of the state 


If the authority of a representative to express the consent of his state 


to be bound by a particular treaty has been made subject to a specific 
restriction, his omission to observe that restriction may not be invoked 


214 1963 draft, Article 32, paragraph 2. 
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as invalidating a consent expressed by him unless the restriction was 
brought to the knowledge of the other negotiating states prior to his 
expressing such consent. 


Commentary 


(1) This article covers cases where a representative has purported to 
execute an act binding his state but in fact lacked authority to do so, 
because in the particular case his authority was made subject to specific © 
restrictions which he omitted to observe. . 

(2) Where a treaty is not to become binding without subsequent ratifica- 
tion, acceptance or approval, any excess of authority eommitted by a repre- 
sentative in establishing the text of the treaty will cutomatically be dealt 
with at the subsequent stage of ratification, acceptarce or approval. The 
state in question will then have the clear choice either of repudiating the 
text established by its representative or of ratifying, accepting or ap- 
proving the treaty; and if it does the latter, it will necessarily be held to 
have endorsed the unauthorized act of its representative and, by doing so, 
to have cured the original defect of authority. Accordingly, the article 
is confined to cases in which the defect of authority relates to the execution | 
of an act by which a representative purports finally io establish his state’s 
consent to be bound. In other words, it is confired to cases where a 
representative authorized, subject to specific conditions, reservations or 
limitations, to express the consent of his state to be bound by a particular 
treaty exceeds his authority by omitting to observe those restrictions upon 
it. 

(8) The Commission considered that in order to safeguard the security 
of international transactions, the rule must be that specific instructions 
given by a state to its representative are only effective to limit his authority 
vis-à-vis other states, if they are made known to them in some appropriate 
manner before the state in question concludes the treaty. That this is 
the rule acted on by states is suggested by the rarity of cases in which 
a state has sought to disavow the act of its representative by a reference 
to undisclosed limitations upon his authority. Tke article accordingly 
provides that specific restrictions on a representative's authority are not to 
affect a consent to a treaty expressed by him unless they had been brought 
to the notice of the other negotiating states prior to his expressing that 
consent. - 


ARTICLE 45 745 
Ecror 


1. A state may invoke an error in a treaty as invalidating its consent 
to be bound by the treaty if the.error relates to a fact or situation which 
was assumed by that state to exist at the time when the treaty was con- 
cluded and formed an essential basis of its consent to be bound by the 
treaty. 


215.1963 draft, Article 34. 
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2. Paragraph 1 shall not apply if the state in question contributed by. 
its own conduct to the error, or if the circumstances were such as to 
put that state on notice of a possible error. 

3. An error relating only to the wording of the text of a treaty does 
not affect its validity; Article 74 then applies. 


Commentary 


- (1) In municipal law error occupies a comparatively large place as a 
factor which vitiates consent to a contract. Some types of error found 
in municipal law are, however, unlikely to arise in international law. 
Moreover, treaty-making processes are such as to reduce to a minimum the 
risk of errors on material points of substance. In consequence, the in- 
stances in which errors of substance have been invoked as affecting the 
essential validity of a treaty have not been frequent. Almost all the re- 
corded instances concern geographical errors, and most of them concern 
errors in maps. In some instances, the difficulty was disposed of by a 
further treaty; in others the error was treated more as affecting the ap- 
plication of thetreaty than its validity and ` hs ‘point was settled by 
arbitration. 

(2) The effect of error was discussed in the Legal Status of Eastern 
Greenland case before the Permanent Court of International Justice, and 
again in the Temple of Preah Viheor ase before the present Court. In 
the former case *** the Court contented itself with saying that the Nor- 
wegian F'oreign Minister’s reply had been definitive and unconditional and 
appears not to have considered that there was any relevant error in the 
ease. . Judge Anzilotti, while also considering that there was no error, 
said: ‘‘But even accepting, Sor a moment, the supposition that M. Ihlen 
was mistaken as to the results which might ensue from an extension of 
Danish sovereignty, it must be admitted that this mistake was not such as 
to entail the nullity of the agreement. If a mistake is pleaded it must 
be of an excusable character; and one can scarcely believe that a Govern- 
ment could be ignorant of the legitimate consequences following upon an 
extension of sovereignty. .. .’’ 21" 

(3) In the first stage of the Temple case %8 the Court said: “Any error 
of this kind would evidently have been an error of law, but in any event 
the Court does not consider that the issue in the present case is really 
one of error. Furthermore, the principal juridical relevance of error, 
where it exists, is that it may affect the reality of the consent supposed 
to have been given.’’ A plea of error was also raised in the second stage 
of the-case on the merits; and the error, which was geographical, arose 
in somewhat special circumstances. There was no error in the conclusion 
of the original treaty, in which the parties were agreed that the boundary 
in a particular area should be the line of a certain watershed; the error 
concerned the subsequent acceptance of the delimitation of the boundary 


216 P.C.I.J. (1933), Series A/B, No. 53, pp. 71 and 91. 
217 Ibid., p. 92. 218 T.C.J. Reports 1961, p. 30. 





402 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 61 


on a map. As to this error, the Court said: ‘‘It is an established rule 
of law that the plea of error cannot be. allowed as an element vitiating 
consent, if the party adyancing-it contributed by its own conduct to the 
error, Or could have avoided it, or if ‘the cireumstences were such as to 
put that party on notice of a possible error.’’ 71° 

(4) The Eastern Greenland and Temple cases throw light on the con- 
ditions under which error will not vitiate consent rather than on those 
under which it will do so. However, in the Readapration cf the Mavrom- 
matis Jerusalem Concessions case,” which concerned a concession not a 
treaty, the Court held that an error in regard to a matter not constituting 
a condition of the agreement would not suffice to invalidate the consent; 
and it seems to be generally agreed that, to vitiate the consent of a state 
to a treaty, an error must relate to a matter constituting an essential basis 
of its consent to the treaty. 

(5) The Commission recognized that some systems of law distinguish 
between mutual and unilateral error; but it did not consider that it would 
be appropriate to make this distinction in international law. Accordingly, 
the present article applies to an error made by only one party no less than 
to a mutual error made by hoth or all the parties. 

(6) Paragraph 1 formulates the general rule thaz an error in a treaty 
may be invoked by a party as vitiating its consent where the error related 
to a fact or situation assumed by that party to exist at the time that the 
treaty was concluded and constituting an essential basis of its consent to 
the treaty. The Commission appreciated that an error in a treaty may 
sometimes involve mixed questions of fact and of law and that the line © 
between an error of fact and of law may not alweys be an easy one to 
draw. Nevertheless, it considered that to introduce into the article a 
provision appearing to admit an error of law as in itself a ground for 
invalidating consent would dangerously weaken th: stability of treaties. 
Accordingly, the paragraph speaks only of errors relating to a ‘‘fact”’ 
or ‘‘situation.’’ l 

(7) Under paragraph 1 error affects consent only if it was an essential 
error in the sense of an error as to a matter which formed an essential 
basis of the consent given to the treaty. Furthermcre, such an error does 
not make the treaty automatically void, but gives a right to the party whose 
consent to the treaty was caused by the error to invoke the error as in- 
validating its consent. On the other hand, if the invalidity of the treaty 
is established in accordance with the present articles, the effect will be to 
make the treaty void ab initio., 

(8) Paragraph 2 excepts from the rule cases where the mistaken party 
in some degree brought the error upon itself. Tke terms in which the 
exception is formulated are drawn from those used by the Court in the 
sentence from its judgment in the Temple case which is cited at the end 
of paragraph (3) above. The Commission felt, howaver, that there is sub 
stance in the view that the Court’s formulation of the exception ‘‘if th 





219 L.C.J. Reports 1962, p. 26. See also the individual opinion of Sir Gerald Fitz- 
maurice (Ibid, p- 57). 220 P.C.I.J., Series A, No. 11. 
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party contributed by its own conduct to the error, or could have avoided 
it, or if the circumstances were such as to put that party on notice of a 
possible error” is so wide as to leave little room for the operation of the 
rule. This applies particularly to the words ‘‘or could have avoided it.” 
Accordingly, without questioning the Court’s formulation of the excep- 
tion in the context of the particular case, the Commission concluded that in 
codifying the general. rule regarding the effect of error in the law of 
treaties, those words should be omitted. 

(9) Paragraph 3, in order -to prevent any misunderstanding, dis- 
tinguishes errors in the wording of the text from errors in the treaty. 
The paragraph merely underlines that such an error does not affect the 
validity of the consent and falls under the provisions of Article 74. Te- 
lating to the correction of errors in the texts of treaties. 


ARTICLE 46 741 
Fraud 


A state which has been induced to conclude a treaty by the fraudulent 
conduct of another negotiating state may invoke the fraud as invalidating 
its consent to be bound by the treaty. 


m 


Commentary 


(1) Clearly, cases in which governments resort to deliberate fraud in 
order to procure the conclusion of a treaty are likely to be rare, while any 
fraudulent misrepresentatioh of a material fact inducing an essential error 
would be ¢ eaught by the provisions s of the | preceding article dealing with 
error; the question therefore arises whether it is necessary to have a 
separate article dealing specifizally with fraud. On ae the Com- 





mission considered that it was advisable to keep fraud a istinct 
in separate articles. Fraud, when it occurs, strikes at the yen of an agree- 
ment in a somewhat different way from innocent misrepres jon and 


error. It does not merely affect the consent of the other party to the 
terms of the agreement; it destroys the whole basis of mutual confidence 
between the parties. 

(2) Fraud_is a concept found in most systems of law, but the scope 
of the concept is not the same in all systems. In international law, the 
paucity of precedents means that there is little guidance to be found either 
in practice or in the jurisprudence of international tribunals as to the 
scope to: be given to the concept. In these circumstances, the Commission 
considered whether it should attempt to define fraud in the law of treaties. 
The Commission coneluded, however, that it would suffice to formulate the 
general concept of fraud applicable in the law of treaties and to leave its 
precise scope to be worked out m practice and i in the decisions of interna- 
tional tribunals. 





221 1963 draft, Article 33, 
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(3) The article uses the English word ‘‘fraud,’’ the French word ‘‘dol’’ 
and the Spanish word ‘‘dolo’’ as the nearest terms available in those 
languages for identifying the-concept with which the article is concerned. 
These words are not intended to convey that all the detailed connotations 
given to them in internal law are necessarily applicable in international 
law. It is the broad concept comprised in each of these words, rather 
than its detailed applications in internal law, that is dealt with in the 
present article. The word used in each of the three texts is accordingly 
intended to have the same meaning and scope in international law. The 
Commission sought to find a non-technical expression of as nearly equiva- 
lent meaning as possible: fraudulent conduct, conduite frauduleuse and 
conducta fraudulenta. This expression is designed to include any false | 
statements, misrepresentations or other deceitful proceedings by which a 
state is induced to give a consent to a treaty which it would not otherwise 
have given. 

(4) -The effect of fraud, the Commission considers, is not to render the 
treaty ipso facto void but to entitle the injured party, if it wishes, to 
invoke the fraud as invalidating its consent; the article accordingly so 
provides. 


ARTICLE 47 222 | 
Corruption of a representative of the state 


. If the expression of a state’s consent to be bound by a treaty has been 
procured through the c corruption of its representative directly or indi- 
rectly by. another negotiating state, the state may invoke such Be as 
as invalidating its consent to be bound by the treaty. 


Commentary 


(1) The draft articles on the invalidity of treaties provisionally adopted 
by the Commission in 1968 and transmitted to governments for their ob- 
servations did not contain any provision dealing specifically with the 
corruption of a state’s representative by another negotiating state. ` The 
only provision of the 1963 text under which the corruption of a repre- 
sentative might be subsumed was Article 33 dealing with fraud. At the 
second part of the Seventeenth Session, however, in connexion with its 
re-examination of Article 85 (personal coercion of a representative) —now 

' Article 48—some members of the Commission expressed doubts_as to 
whether corruption of a representative can properly be regarded as a case 
of fraud. The Commission. therefore decided to reconsider the question 
at the present session with a view to the possible addition of a specific 
provision concerning corruption in either former Article 38 or 35. — 

(2) At the present session certain members of the Commission were op- 
posed to the inclusion in the draft articles of any specific provision regard- 
ing “corruption. °” These members considered such a provision to be 


i 
222 New article. 
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unnecessary especially since the use of corruption, if it occurred, would in 
their view fall under the present Article 46 as a case of fraud. Corrup- 
tion, they maintained, is not an independent cause of defective consen 
bui x merely one of the possible means of securing consent through ‘frar 

r “dol.” It would thus be covered by the expression ‘‘fraudulent con- 
ame ” (conduite frauduleuse, conducta fraudulenta) in Article 46. 

(3) The majority of the Commission, however, considered that the cor- 
ruption of a representative by another negotiating state undermines the 
consent which the representative purports to express on behalf of his state 
in a l a quite special manner which differentiates the case from one of fraud. 
Again, although the corruption of a representative may in some degree be 
analogous to his coercion by acts directed against him personally, the 
Commission considered that cases of threat or use of force. against a 
representative are of such particular gravity as to make it desirable to treat 
the two grounds of invalidity in separate articles. Nor did it think that 
‘‘eorruption’’ could be left aside altogether from the draft articles. It 
felt that in practice attempts to corrupt are more likely than attempts to 
coerce a representative; and that, having regard to the great volume of 
treaties concluded today and the great variety of the methods of con- 
eluding them, a specific provision on the subject is desirable. Accord- 
ingly, it decided to cover ‘‘corruption’”’ in a new article inserted between 
the article dealing with ‘‘fraud’’ and that dealing with ‘‘coercion of a 
representative of a state.” 


A 


(4) The strong term “corruption”? is used in the article expressly in ° 


order to indicate that only acts calculated to exercise a substantial influence 
on the disposition of the representative to conclude the treaty may be 
invoked as invalidating the expression of consent which he has purported 
to give on behalf of his state. The Commission did not mean to imply 
that under the present. article a small small courtesy or favour shown to a repre- 
sentative in connexion with the conclusion of a treaty may be invoked as a 
pretext for invalidating the treaty. 

(5) Similarly, the phrase ‘‘ directly or indirectly E EE 
state’’ is used in the article in order to make it plain that the mere fact 
of the representative’s having been corrupted is not enough. The Commis- 


sion appreciated that corruption by another negotiating state, if it occurs, 


is unlikely to be overt. But it considered that, in order to be a ground 


for invalidating the treaty, the corrupt acts must be shown to be directly. | 


or indirectly imputable to the other negotiating state. 

(6) The Commission was further of the opinion that in regard to its 
legal incidents ‘‘corruption’’ should be assimilated to ‘‘fraud’’ rather 
than to “coercion of a representative.” Accordingly, for the purposes of 
Article 41, paragraph 4, concerning the separability of treaty provisions, 
Article 42, concerning loss of a right to invoke a ground of invalidity, and 
Article 65, paragraph 3, concerning the consequences of the invalidity of 
a treaty, cases of corruption are placed on the same footing as cases of 
fraud. 
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ARTIOLE 48 773 = 
Coercion of a representative of the state — 


- The expression of a state’s consent to be bound by a treaty which has 
been procured by the coercion of its representative through acts or threats 
directed against him personally shall be without any legal effect. 


x 


Commentary 
(1) There is general agreement that ‘acts of coercion or dirat applied 


to individuals with res respect to their own persons.or m their personal ca- 
pacity in order “to pro procure the signature, ratification, acceptance or ap- 
proval of a treaty will unquestionably invalidate the consent so procured. 
History listory provides a number of instances of: the employment of coercion 
against not only negotiators but also members of legislatures in order to 
procure the signature or ratification of a ‘treaty. -It is true that in some 
instances it may not be possible to distinguish completely between coercion 


`. of a Head of State or Minister as a means of coercing the state itself and 


“eoercion of them in their personal-capacities. For- example, something like 
third-de degree methods of pressure were employed in 1939 for the purpose 
of extracting the signatures of President Hacha and the Foreign Minister 
of Czechoslovakia to a treaty creating a German protectorate over Bohemia 
and Moravia, as well as the gravest. threats against their state. Neverthe- 
less, the two forms of. coercion, although they may sometimes be combined, 
are, from a legal point of view, somewhat different; the Commission has 
accordingly placed them in separate articles. 

(2) The present article deals with the coercion of the individual repre 
sentatives ‘‘through acts or threats directed against him petsonally.’? 
This phrase is intended ‘to cover any ape of constraint of or threat 
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organ of his state. It would therefore ia not only a moar to his’ 
person, but a threat to ruin his career by. exposin 
as also a threat to injure a member of the representative's family with a 
view to :coercing the representative. 

(3) The Commission gave consideration to the gueno whehe coercion 
of a representative, as distinct from coercion ‘of the state, should render 
` the treaty ipso facto void or whether it should. merely entitle it to invoke 
the coercion of its representative as invalidating its consent. to the treaty. 
_ It.concluded that the use of coercion against the representative of a state 
for the purpose of procuring the conclusion of a treaty would be a matter 
of such gravity that the.article should provide for the absolute nullity. one a 
consent to a treaty so obtained. 


ARTICLE 49 224 


. Coercion of a state by the threat or use of force 





A treaty is void if its conclusion has been pracured by the threat or 
use of force in violation of the. principles as the, Charter of the United 
Nations. ` 


228 1963 draft, Article 35. 224 1963 draft, Article 36. 
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Commentary 


(1) The traditional. doctrine prior-to the Covenant of the League of 
Nations was that the validity of a treaty: was not affected by the fact 
that it had been brought about by the threat or use of force. However, 
_ this doctrine was simply a reflection of the general attitude of international 
law during that era towards the legality of the use of force for the settle- 
ment of international disputes. -With the Covenant and the Pact of Paris 
there began to develop a strong body of opinion which held that such 
treaties should no longer be recognized as legally valid. The endorsement 
of the criminality of aggressive war in the Charters of the Allied Military 
Tribunals for the trial of the Axis war criminals, the clear-cut prohibition 
of the threat or use of force in Article 2 (4) of the Charter of the United 
Nations, together with the practice of the United Nations itself, have 

reinforced and consolidated this development in the law. The Commission 
considers that these developments justify the conclusion that the invalidity 
of a treaty procured by the illegal threat or use of force is a principle 
which is lex latai in’ the international law of today. 

- (2) Some jurists, it is ‘true, while not disputing the moral value of the 
. principle, have hesitated to accept it as a legal rule. They fear that to 
recognize the principle as.a legal rule may open the door to the evasion 
of treaties by. encouraging’ unfounded assertions of coercion, and that the 
rule will be ineffective because the same threat or compulsion that procured 
the conelusion of the: treaty . will. also procure its execution, whether the 
law regards it as valid or invalid. These objections do not appear to the 
Commission to be of such a kind as to call for the omission from the present 
articles of a ground of invalidity springing from the most fundamental 
provisions of the Charter, the relevance of which in the law of treaties as 
in other branches ‘of international law cannot today be regarded as open 
to’ question. 

(3) If the notion of coercion is confined, as the Commigsion thinks it 
` must be, to a threat or use of force in violation of the principles ‘of the 
Charter, this ground of invalidity would not appear to be any more open 
to the possibility. of illegitimate attempts to evade treaty:-obligations than 
other grounds. Some members of the Commission expressed the view that 
any other forms of pressure, such as a threat to strangle the economy of a 
country, ought to be stated in the article as falling within the concept of 
_ coercion. The Commission, however, decided to define coercion in terms 
of a ‘‘threat or use of force in violation of the principles of the Charter,” 
and considered that the precise scope of the acts covered by this definition 
should be left to be determined in practice by interpretation of the relevant 
provisions of the Charter. 

(4) Again, even if sometimes a state should initially be successful in 
achieving its objects by a threat or use of foree, it eannot be assumed in 
the circumstances of today that a rule nuilifyaig a treaty procured by 
such unlawful means would not prove meaningful and effective. The 
existence, universal character and effective effective functioning of the United Nz of the United Na- 


tions in themselves provide for the necessary “necessary framework for the operatio for the operation 
of the rule formulated in the present article. 





gpmapa AAAA AAAA inaa g, 


408 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 61 


(5) The Commission considered that the rule shculd be stated in as 
simple and categorical terms as possible. The article therefore provides 
that ‘‘A treaty is void if its conclusion has been procured by the threat or 
use of force in violation of the principles of the Charter of the United 
Nations.” The principles regarding the threat or use of force laid down 
in the Charter are, in the opinion of the Commission, rules of general 
international law which are today of universal application. It accordingly 
appears to be both legitimate and appropriate to frame the article in terms 
of the principles of the Charter. At the same time, the phrase ‘‘violation 
of the principles of the Charter’? has been chosen rather than ‘‘violation 
of the Charter,” in order_that the article should not appear to be confined 
in its application to Members..of_the_United-Nations. Clearly the same 
rule would apply in the event of an individual state's being coerced into 
expressing its consent to be bound by a multilateral treaty. The Commis- 
sion. discussed whether it should add a second ‘paragraph to the article 
specifically applying the rule to such a case, but concluded that this was 
unnecessary, since the nullity of the consent so procured is beyond question 
implicit in the general rule stated in the article. 

(6) The Commission further considered that a treaty procured by a 
threat or use of force in violation of the principles of the Charter must be 
characterized as void, rather than as yoidable at the instance of the injured 
party. The prohibitions on the threat or use of force contained in the 
Charter are rules of international law the observance of which is legally 
a matter of concern to every state. Even if it were conceivable that after 
being liberated from the influence of a threat or of a use of force a state 
might wish to allow a treaty procured from it by such means, the Commis- 
sion considered it essential that the treaty should be regarded in law as 
void ab initio. This would enable the state concerned to take its decision 
in regard to the maintenance of the treaty in a_position of full legal 

















| equality with the other state. If, therefore, the treaty were maintained 
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in force, it would in effect be by the conclusion of a.new_treaty and not by 
the recognition of the validity of a treaty procured by means contrary to 
the most fundamental principles of the Charter of the United Nations. 

(7) The question of the time element in the application of the article 
was raised in the comments of governments from two points of view: (a) 
the undesirability of allowing the rule contained in the article to operate 
retroactively upon treaties concluded prior to the establishment of the 
modern law regarding recourse to the threat or use of force; and (b) 
the date from which that law should be considered as having been in 
operation. The Commission considered that there is no question of the 
article having retroactive effects on the validity of treaties concluded prior 
to the establishment of the modern law.?5 ‘‘A juridical fact must be 
appreciated in the light of the law contemporary with it.’ The pres- 
ent article concerns the conditions for the valid conclusion of a treaty— 


225 See also paragraph (6) of the Commentary on Article 50. 
226 Island of Palmas arbitration, Reports of Internationa] Arbitral Awards, Vol. II, 
p. 845. bn 
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the conditions, that is, for the creation of a legal relation by treaty. An 
evolution of the law governing the conditions for the carrying out of A 
legal act does not operate to deprive of validity a legal act _already_ac- 
complished i in_conformity with the law previously in force. The The rule 
codified in the present article cannot therefore be properly understood as 

a 
depriving of validity ab initio a peace treaty_or other treaty procured by 
_ coercion prior to the establishment of the modern law regarding the threat 
or use of force. 

(8) As to the date from which the modern law should be considered 
as in force for the purposes of the present arti article, the Commission con- 
sidered that it would be illogical and unacceptable to formulate the rule 
as one applicable only from the date of the conclusion of a convention 
on the law of treaties. As pointed out in paragraph (1) above, the 
invalidity of a treaty procured by the illegal threat or use_of force is a 
principle which is lex lata., Moreover, whatever differences of opinion 
there may be about the state of the law prior to the establishment of the 
United Nations, the e great majority of international lawyers. today. um- 
hesitatingly hold that Article..2, paragraph 4, together with other pro-fy 
visions of the Charter, authoritatively declares the modern customary į 
law regarding. the threat ‘or use of force. The present article, by ‘its 
formulation, recognises by implication that the rule which it lays down is. 
applicable at any rate:to all treaties concluded_since the entry into force a} - 
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of the Charter. On the other hand, the Commission did not think that bee 
it was part of its function, in codifying the modern law of treaties, to ey aetu 
specify on what precise date in the past an existing general rule in another fre- 
branch of international law came to be established as such. Accordingly, 

it did not feel that it should go beyond the temporal indication given by 

the reference in the article to ‘‘the principles of the Charter of the United 7 
Nations.” 








ARTICLE 50 ??7 


Treaties conflicting with a peremptory norm of 
general international law (jus _cogens) 


A treaty is void if it conflicts with a peremptory norm of general inter- 
national law from which no derogation is permitted and which can be 
modified only by a subsequent norm of general international law naving 


the same character, 
Commentary 


(1) The view that in the last analysis there is no rule of international 
law from which states cannot at their own free will contract out has be- 
come increasingly difficult to sustain, although some jurists deny the ex- 


° . s ® . htt NK eens eee Re SEE 
istenee of any rules of jus cal in international law, since in their view. 
even the most general rules still fal Short of being universal. The Com- 
mission pointed out that the law of - Charter eee the pro- 


. 2271963 draft, Article 37. 
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hibition of the use of force in itself constitutes a conspicuous example of a 
rule in international law having the character of _jus cogens. Moreover, 
if some. governments in their comments have expressed doubts as to the 
advisability of this article unless it is accompanied by provision for inde- 


> 


pendent adjudication, only one questioned the existence of rules of jus 


cogens_im the international law of today. Accordingly, the Commission 
concluded that in codifying the law of treaties it must start from the basis 
that today there are certain rules from which states are not competent 
to-derogate at all by a treaty arrangement, and which may be changed 
only by another rule of the same character. 

(2) The formulation of the article is not free from difficulty, since there 
is no simple criterion by which to identify a general rule of international 
law as having the character of jus cogens. Moreover, the majority of 

A the general rules of international law do not have that character, and 


states may contract out of them by treaty. It would therefore be going 
much too far to state that a treaty is void if its provisions conflict with 
a rule of general international law. Nor would it be correct to say that 
a provision in a treaty possesses the character of jus cogens merely because 
the parties have stipulated that no derogation from that provision is to be. 
permitted, so that another treaty which conflicted with that provision 
would be void. Such a stipulation may be inserted in any treaty with 
respect to any subject matter for any reasons which may seem good to the 
parties. The conelusion by a party of a later treaty derogating from such 
a stipulation may, of course, engage its responsibility for a breach of the 
earlier treaty. But the breach of the stipulation does not, simply as such, 
render the treaty void (see Article 26). It is not the form cf a general 
rule of international law but the particular nature of the subject matter 
with which it deals that may, in the opinion of the Commission, give it the 
character of jus cogens. 

(3) The emergence of rules having the character of jus cogens is com- 
paratively recent, while international law is in process of rapid develop- 
ment. The Commission considered the right course to be to provide in 
general terms that a treaty is void if it conflicts with a rule of jus cogens 
and to leave the full content of this rule to be worked out in state practice 


and in the jurisprudence of international tribunals. Some members: of 
the Commission FN that thers HIGHT be advantage in specifying, by way of 
illustration, some of the most obvious and best settled rules of jus cogens 
in order to indicate by these examples the general nature and scope ‘of the 
rule contained in the article. Hxamples suggested included (a) a treaty 
contemplating an unlawful use_of force contrary to the principles of 
the Charter, (b) a treaty contemplating the performance of any other 
eaa cos . 
act eriminal under international law, and (c) a treaty contemplating 
or conniving at the commission of acts, such, as trade in slaves, piracy or 
genocide, in the suppression of which every state is called upon to co- 
operate. : Other members expressed the view that, if examples were given, 


it wouldibe undesirable to appear to limit.the scope of the article to cases 
involving acts which constitute crimes under international law; treaties 


` 
ote ey 
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violating human_rights, the equality of states or the principle of ‘self- 


determination were mentioned as other possible examples. The Commis- 
sion decided against including any examples of rules of jus cogens in the 
article for two reasons. First, the.mention of some cases of treaties void 
for conflict with a rule of jus cogens might, even with the most careful 
drafting, lead to misunderstanding as to the position concerning other 
cases not mentioned in the article. Secondly, if the Commission were to 
attempt to draw up, even on a selective basis, a list of the rules of inter- 
national law which are to be regarded as having the character of jus cogens, 
it might find itself engaged in a prolonged study of matters wae fall 
outside the scope of the present articles. 

(4) Accordingly, the article simply provides that a treaty is void ‘‘if 
it conflicts with a peremptory norm of general international law from which 
no derogation is permitted and which can be modified only by a subsequent 
norm of general international law having the same character.” This’ pro- 
vision makes it plain that nullity attaches to a treaty under the article only 
if the rule with which it conflicts.is a peremptory norm of general inter- 


national law from which no derogation is permitted, even by agreement 


-© between particular states. On the other hand, it would clearly be wrong 


to regard even rules of jus cogens as immutable and ineapable of modifica- 
tion in the light of future developments. As a modification of a rule of 
jus cogens would today most probably be effected through a general multi- 
lateral treaty, the Commission thought it desirable to indicate that such 
a treaty would fall outside the scope of the article. The article, therefore 
defines rules of jus cogens as peremptory norms of general international 
law from which no derogation is permitted ‘‘and which can be modified 
only by a subsequent norm of eae international law having the same 
character.’’ 

(5) The Commission thinks it desirable to state its pomt of view with 
regard to two matters raised: in the comments of governments. The first, 
already mentioned above, concerns the difficulty of applying the article 
in a satisfactory manner unless it is accompanied by_a system of inde- 
pendent adjudication or by some provision for an authoritative determina- 
tion of the rules which are rules of jus cogens. The Commission con- 
sidered that the question of the means of resolving a dispute regarding 


. the invalidity of a treaty, if it may have particular importance in connex- 


ion with the present article, is a general one affecting the application of 
all the articles on the invalidity, termination and: suspension of the opera- 
tion of treaties. It has sought, so far as is practicable in’ the present state - 
of international opinion regarding acceptance of compulsory means of 
pacific settlement, to cover the question by thé procedural safeguards laid 
down in Article 62. This article is designed to exclude the arbitrary 


determination of the invalidity, termination or suspension. of a treaty by 


an individual state such as has happened not infrequently in the past 


and to ensure that-recourse shall be had to the means of peaceful settle- 


ment indicated in Article 330 er. In the. Commission’s view, 
the position is essentially. the same in the cases of an alleged conflict with 
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a rule of jus cogens as in the case of other grounds of invalidity alleged 
by a state. 

(6) The second matter is the non-retroactive character of the rule in 
the present article. The article has to be read in conjunction with Article 
61, (Emergence of a new rule of jus cogens), and in the view of the 
Commission, there is no question of the present article having retroactive 
effects. It concerns cases where a treaty is void at the time of its con- 
clusion by reason of the fact that its provisions are in conflict with an 
already existing rule of jus cogens. The treaty is wholly void because its 
actual conclusion conflicts with a peremptory norm of general international 
law from which no states may derogate even by mutual consert. Article 
61, on the other hand, concerns cases where a treaty, valid when concluded, 
becomes void and terminates by reason of the subsequent establishment of 
a new rule of jus cogens with which its provisions are in conflict. The 
words ‘‘ becomes void and terminates’’ make it quite clear, the Commission 
considered, that the emergence of a new rule of jus cogens is not to have 
retroactive effects on the validity of a treaty. The invalidity is to attach 
only as from the time of the establishment of the new rule of jus cogens. 
The non-retroactive character of the rules in Articles.50 and 61 is further 
underlined in Article 67, paragraph 2 of which provides in the most 
express manner that the termination of a treaty as a result of the emerg- 
ence of a new rule of jus cogens is not to have retroactive effects. 


SECTION 3: TERMINATION AND SUSPENSION OF THE OPERATION CF TREATIES 
ARTICLE 5] 228 


Termination of or withdrawal from a treaty by 
consent of the patties 


A treaty may be terminated or a party may withdraw from a treaty: 

(a) In conformity with a provision of the treaty allowing such termina- 
tion or withdrawal; or 

(6) At any time by consent of all the parties. 


Commentary 


(1) The majority of modern treaties contain clauses fixing their dura- 
tion or the date of their termination or a condition or event which is to 
bring about their termination, or providing for a right to denounce or 
withdraw from the treaty. In these cases the termination of the treaty 
is brought about by the provisions of the treaty itselt, and how and when 
this is to happen is essentially a question of interpreting and applying 
the treaty. The present article sets out the basic rules governing the 
termination of a treaty through the application of its own provisions. 

(2) The treaty clauses are very varied.?® Many treaties provide that 
they are to remain in force for a specified period of years or until a par- 


228 1963 draft, Article 38. : 
229 See Handbook of Final Clauses (ST/LEG/6), pp. 54-73, 
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ticular date or event; others provide for the termination of the treaty 
through the operation of a resolutory condition. Specific periods fixed by 
individual treaties may be of very different lengths, periods between one 
and twelve years being usual but longer periods up to twenty, fifty and 
even ninety-nine years being sometimes found. More common in modern 
practice are treaties which fix a comparatively short initial period for their 
duration, such as five or ten years, but at the same time provide for their 
continuance in force after the expiry of the period subject to a right of 
denunciation or withdrawal.. These provisions normally take the form 
either of an indefinite continuance in force of the treaty subject to a right 
of denunciation on six or twelve months’ notice, or of a renewal of the 
treaty for successive periods of years subject to a right of denunciation 
or withdrawal on giving notice to that effect six months before the expiry 
of each period. Some treaties fix no period for their duration and simply 
provide for a right to denounce or withdraw from the treaty, either with 
or without a period of notice. Occasionally, a treaty which fixes a single 
specific period, such as five or ten years, for its duration allows a right of 
denunciation or withdrawal even during the currency of the period. 

(3) The Commission considered that, whatever may be the provisions of 
a treaty regarding its own termination, it is always possible for all the 
parties to agree together to put an end to the treaty. It also considered 
that the particular form which such an agreement may take is a matter 
for the parties themselves to decide in each case. The theory has some- 
times been advanced that an agreement terminating a treaty must be cast 
in the same form as the treaty which is to be terminated or at least con- 
stitute a treaty form of equal weight. The Commission, however, eon- 
eluded that this theory reflects the constitutional practice of particular 
states °° and not a rule of international law. In its opinion, international 
law does not accept the theory of the ‘‘acte contraire.” The states con- 
eerned are always free to choose the form in which they arrive at their 
agreement to terminate the treaty. In doing so, they will doubtless take 
into account their own constitutional requirements, but international law 
requires no more than that they should consent to the treaty’s termination: - 
At the same time, the Commission considered it important to underline that, 
when a treaty is terminated otherwise than under its provisions, the consent 
of all the parties is necessary. The termination, unlike the amendment, 
of a treaty necessarily deprives all the parties of all their rights and, in 
consequence the consent of all of them is necessary. 

(4) The Commission gave careful consideration to the question whether, 
at any rate for a certain period of time after the adoption of the text of 
& treaty, the consent even of all the parties should not be regarded as suf- 
ficient for its termination. It appreciated that the other states still en- 
titled to become parties to the treaty have a certain interest in the matter; 
and it examined the possibility of providing that until the expiry of a 


280 See an observation of the United States representative at the 49th meeting of the 
Social Committee of the Economic and Social Council (E/AC.7/SR.49, p. ae to which 
Sir Gerald Fitzmaurice drew attention. 
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specified -period of years the consent: of not less than two thirds of all the 
states which adopted the text should be necessary. Such a provision ‘might, 
it was suggested, be particularly needed in the case of treaties brought into 
foree on the deposit only of very few instruments. of ratification, ete. 
Although the comments of some governments appeared not to be unfavour- 
able to the inclusion of such a provision, the Commission concluded that 
it might introduce an undesirable complication into the operation of the 
rule regarding termination by consent.of the parties. Nor did it under- 
stand this question ever to have given rise to difficulties in practice. Ac- 
cordingly, it decided not to insert any provision on the point in the article. 
- (5) The article is thus confined to two clear and simple rules. <A treaty 
may be terminated or a party may terminate its own participation in a 
treaty by agreement in two ways: (a) in conformity with the treaty, and 
(b) at any time by consent of all the parties.. 


ARTICLE 52 231 


Reduction of the parties to a multilateral treaty below the gümbet 
necessary for its entry into force 


Unless the treaty otherwise provides, a multilateral treaty does not 
terminate by reason only of the fact that the number of the parties falls 
below the number specified in the treaty as necessary for its entry into 
force. 


C ommentary 


' (13-A multilateral treaty which is subject to denunciation or with- 
drawal sometimes provides for termination of the treaty itself, if denuncia- 
tions or withdrawals should reduce the number of parties below a certain 
figure. For example, the Convention on the Political Rights of Women °??? 
states that it ‘‘shall cease to be in force as from the date when the denuncia- 
‘tion which ‘reduces the number of parties to less than six becomes effective.’’ 
In some cases the minimum number of surviving parties required to keep 
the treaty alive is even smaller, e.g., five in the case of the Customs Con- 
vention on the Temporary Importation of Commercial Road Vehicles 7% 
and three in the case of the Convention Regarding the Measurement and 
Registration of Vessels Employed in Inland Navigation.2** In other cases 
a ‘larger number of parties is required. Clearly, provisions of this kind 
establish a resolutory condition and the termination of the treaty, should 
it oceur, falls under Article 51, sub-paragraph (a). 

‘(2) A further point arises, however, as to whether a multilateral treaty, 
the entry into force of which was made dependent upon its ratification, 
acceptance, ete. by a given minimum number of states, automatically ceases 
to be in foree, should the parties afterwards fall below. that number as a 


231 1963 draft, Article 38, paragraph 3(b). 
- 232 United Nations, Treaty Series, Vol. 193, p. 135, Art. 8. 
< 233 Handbook of Final Clauses (ST/LEG/6), p. oge. 

284 Ibid., pp. 72-73. 
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result of denunciations or withdrawals. The Commission considers that 
this is not a necessary effect of a drop in the number of the parties below 
that fixed for the treaty’s entry into force. The treaty provisions in 
question relate exclusively to the conditions for the entry into force of 
the treaty and, if the negotiating states had intended the minimum number 
of parties fixed for that purpose to be a continuing condition for the main- 
tenance in force of the treaty, it would have been both easy and natural 
for them so to provide. In some cases, it is true, a treaty which fixes a low 
minimum number of parties for entry into force prescribes the same 
number for the cessation of the treaty. But there is no general practice 
to that effect, and the fact that this has not been a regular practice in cases 
where a larger minimum number, such as ten or twenty, has been fixed for 
entry into force seems significant. At any rate, when the number for 
entry into force is of that. order of magnitude, it does not seem desirable 
that the application of the treaty should be dependent on the number of 
parties not falling below that mumber. The remaining parties, if un- 
willing to continue to operate the treaty with the reduced number, may 
themselves either join together to terminate it or separately exercise their 
own right of denunciation or withdrawal. 

(3) More often than not multilateral treaties fail to cover the peu 
mentioned in the previous paragraph, thereby leaving the question of the 
continuance of the treaty in doubt. The Commission accordingly con- 
sidered it desirable that the draft articles should contain a general pro- 
vision on the point. The present article, for the reasons given above, lays 
down as the general rule that unless the treaty otherwise provides, a multi- 
lateral treaty does not terminate by reason only of the fact that the number 
of the parties falls below the number specified in the treaty as necessary 
for its entry into force. | 


ARTICLE 53 248 
Denunciation of a treaty containing no provision regarding termination 


1, A treaty which contains no provision regarding its termination and 
which does not provide for denunciation or withdrawal is not subject to 
denunciation or withdrawal unless it is established that the parties 
intended to admit the possibility of denunciation or withdrawal. 

2. A party shall give not less than twelve months’ notice of its inten- 
tion to denounce or withdraw from a treaty under paragraph 1 of this 
article, 


Commentary 


(1) Article 58 covers the termination of treaties which neither contain 
any provision regarding their duration or termination nor mention any 
right for the parties to denounce or withdraw from them. Such treaties 
are not uncommon, recent examples being the four Geneva Conventions on 
the Law of the Sea and the Vienna Convention on Diplomatic Relations. 


235 1963 draft, Article 39. 
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The question is whether they are to be regarded as terminable only by 
unanimous agreement or whether individual parties are under any condi- 
tions to be considered as having an implied right to withdraw from the 
treaty upon giving reasonable notice to that effect. 

(2) In principle, the answer to the question must depend on ilie in- 
tention of the parties in each case, and the very character of some treaties 
excludes the possibility that the contracting states intended them to be open 
to unilateral denunciation or withdrawal at the will of an individual party: 
Treaties of peace and treaties fixing a territorial boundary are examples of 
such treaties. Many treaties, however, are not of a kind with regard to 
which it:ean be said that to allow a unilateral right of denunciation or 
withdrawal would be inconsistent with the character of the treaty. - No 
doubt, one possible point of view might be that, since the parties in many 
cases do provide expressly for a unilateral right of denunciation or with- 
drawal, their silence on the point in other cases must be interpreted as 
excluding such a right. Some jurists, basing themselves on the Declaration 
of London of 1871 and cartain state practice, take the position that an 
individual party may denounce or withdraw from a treaty only when 
such denunciation or withdrawal is provided for in the treaty or consented 
to by all the other parties. A number of other jurists,” however, take the 
position that a right of denunciation or withdrawal may properly be im- 
plied under certain conditions in some types of treaties. 

(3) The difficulty of the problem is well illustrated by the discussions 
which took place at the Geneva Conference on the Law of the Sea concern- 
ing the insertion of denunciation clauses in the four conventions drawn up 
at that Conference.*87 None of the conventions contains a denunciation 
clause. They provide only that after five years from the date of their entry 
into force any party may at any time request the revision of the -con- 
vention, and that it will be for the General Assembly to decide upon the 
steps, if any, to be taken in respect of the request. The Drafting Com- 
mittee, in putting forward this revision clause, observed that its in- 
clusion ‘‘made unnecessary any clause on denunciation.’’ Proposals had 
previously been made for the inclusion of a denunciation clause and these 
were renewed in the plenary meeting, notwithstanding the view of the 
Drafting, Committee. Some delegates thought it wholly inconsistent with 
the nature of codifying conventions to allow denunciation; some thought 
that a right of denunciation existed anyhow under customary law; others 
considered it desirable to provide expressly for denunciation-in order to 
take account of possible changes of circumstances. The proposal to in- 
elude the clause in the ‘‘eodifying’’ conventions was rejected by 32 votes 
to 12, with 23 abstentions. A similar proposal was also made with refer- 
ence to the Convention on Fishing and Conservation of the Living Re- 
sources of the High Seas, which formulated entirely new law. Here, 


236 Sir G. Fitzmaurice, Second Report on the Law of Treaties, Yearbook of the Inter- 
national Law Commission, 1957, Vol. Ii, p. 22. 

237 United Nations Conference on the Law of the Sea, Official Records, Vol. IT, PP. 
19, 56 and 58. 
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opponents of the clause argued that a right of denunciation would be out 
of place in a convention which created new law and was the result of 
negotiation. Advocates of the clause, on the other hand, regarded the 
very fact that the convention created new law as justifying and indeed 
requiring the inclusion of a right of denunciation. Again, the proposal 
was rejected, by 25 votes to 6, with no less than 85 abstentions. As al- 
ready mentioned, no clause of denunciation or withdrawal was inserted 
in these conventions and at the subsequent Vienna ‘Conferences on Diplo- 
matic and Consular Relations, the omission of the clause from the con- 
- ventions on those subjects was accepted without discussion. However, any 
temptation to generalize from these conferences as to the intentions of 
the parties in regard to the denunciation of ‘‘law-makimg’’ treaties is dis- 
couraged by the fact that other conventions, such as the Genocide Con- 
vention and the Geneva Conventions of 1949 for the Protection of War 
Vietims, expressly provide for a right of denunciation. 

' (4) Some members of the Commission considered that in certain types 
of treaty, such as treaties of alliance, a right of denunciation or with- 
drawal. after reasonable notice should be implied in the treaty unless 
there are indications of a contrary intention. Other members took the 
view that, while the omission of any provision for it in the treaty does 
not exclude the possibility of implying a right of denunciation or with- 
drawal, the existence of such a right is not to be implied from the char- 
acter of the treaty alone. According to these members, the intention of 
the parties is essentially a question of fact to be determined not merely 
by reference to the character of the treaty but by reference to all the cir- 
cumstances of the ease. This view prevailed in the Commission. 

(5) The article states that a treaty not making any provision for its 
termination or for denunciation or withdrawal is not subject to denuncia- 
tion or withdrawal unless ‘‘it is established that the parties intended 
to admit the possibility of denunciation or withdrawal.’’ Under this rule, 
the character of the treaty is only one of the elements to be taken into 
account, and a right of denunciation or withdrawal will not be implied 
unless it appears from the general circumstances of the case that the 
parties intended to allow the possibility of unilateral denunciation or 
withdrawal. | 

(6) The Commission considered it essential that any implied right 
to denounce or withdraw from a treaty should be subject to the giving 
of a reasonable period of notice. .A period of six months’ notice is 
sometimes found in termination clauses, but this is usually where the 
treaty is of the renewable type and is open to denunciation by a notice 
given before or at the time of renewal. Where the treaty is to continue 
indefinitely subject to a right of denunciation, the period of notice is more 
usually twelve months, though admittedly in some cases no period of 
notice is required. In formulating a general rule, the Commission con- 
sidered it to be desirable to lay down a longer rather than a shorter period 
in order to give adequate protection to the interests of the other parties to 
the treaty. Accordingly, it preferred in paragraph 2 to specify that not 
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less than’ twelve months’ notice must be given of an intention to denounce 
or withdraw from a treaty under the present article. 


ARTICLE 54 758 
Suspension of the operation of a treaty by consent of the parties 


The operation of a treaty in regard to all the parties or to a particular 
party may be suspended: 

(a) In conformity with a provision of the treaty allowing such 
suspension; 

(b) At any time by consent of all the parties. 


Commentary 


(1) This article parallels for the suspension of the operation of a 
treaty the provisions of Article 51 relating to the termination of a treaty. 
Treaties sometimes specify that in certain circumstances or under certain 
conditions the operation of a treaty or of some of its provisions may be 
suspended. Whether or not a treaty contains such a clause, it is clear 
that the operation of the treaty or of some of its provisions may be sus- 
pended at any time by consent of all the parties. Similarly, it is equally 
possible by consent of all the parties to suspend the operation of the 
treaty in regard only to a particular party (or group of parties) which 
finds itself in temporary difficulties, concerning the performance of its 
obligations under the treaty. 

(2) The question, on the other hand, whether a multilateral treaty may 
be suspended by agreement of only some of the parties raises the quite 
different problem of the conditions under which suspension of the opera- 
tion of the treaty inter se two parties or a group of parties is admissible. 
This question, which is a delicate one, is covered in the next article. 

(3) The present article accordingly provides that the operation of a 
treaty in regard to all the parties or to a particular party may be sus- 
pended either in conformity with the treaty or at any time by consent of all 
the parties. 


ARTICLE 55 289 


Temporary suspension of the operation of a multilateral treaty by 
consent between certain of the parties only 


When a multilateral treaty contains no provision regarding the sus- 
pension of its operation, two or more parties may conclude an agreement 
to suspend the operation of provisions of the treaty temporarily and as 
between themselves alone if such suspension: 

(a) Does not affect the enjoyment by the other parties of their rights 
under the treaty or the performance of their obligations; and 

(b) Is not incompatible with the effective execution as between the 
parties as a whole of the object and purpose of the treaty. 


238 1963 draft, Article 40. 239 New Artiele. 
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Commentary 


(1) In re-examining Article 40 74° of the 1963 draft at the second part 
of its Seventeenth Session in January 1966, the Commission coneluded that, 
whereas the termination of a treaty must, on principle, require the consent 
of all the parties, this might not necessarily be so in the case of the sus- 
pension of a treaty’s operation. Since many multilateral treaties func- 
tion primarily in the bilateral relations of the parties, it seemed to the 
Commission that the possibility of inter se suspension of the operation of 
a multilateral treaty in certain cases called for further investigation.?™ 
At the present session the Commission considered that the question is 
analogous to that raised by the inter se modification of multilateral treaties 
but that, as the situation is not identical in the two cases, the inter se 
suspension of the operation of a treaty could not be completely equated 
with its inter se modification. The Commission decided that it was de- 
sirable to deal with it in the present article and to attach to it the safe- 
guards necessary to protect the position of other parties. 

(2) The present article accordingly provides that, in the absence of any 
specific provision in the treaty on the subject, two or more partias may agree 
to suspend the operation of provisions of the treaty temporarily and as be- 
tween themselves alone under two conditions. The first is that the sus- 
pension does not affect the enjoyment by the other parties of their rights 
under the treaty or the performance of their obligations. The second is 
that the suspension is not incompatible with the effective execution as 
between the parties as a whole of the object and purpose of the treaty. 
Article 37, dealing with the modification of a treaty as between certain 
parties only, prescribes a third condition, namely, that formal notice of 
the intended modification should be given in advanee. Although the Com- 
mission did not think that this requirement should be made a specific con- 
dition for a temporary suspension of the operation of a treaty, its omission 
from the present article is not to be understood as implying that the 
parties in question may not have a certain general obligation to inform the 
other parties of their inter se suspension of the operation of the treaty. 


ARTICLE 56 24? 


Termination or suspension of the operation of a treaty implied 
from entering into a subsequent treaty 


1. A treaty shall be considered as terminated if all the parties to it con- 
clude a further treaty relating to the same subject-matter and: 

(a) It appears from the treaty or is otherwise established that the 
parties intended that the matter should thenceforth be governed by the 
later treaty, or 


240 Article 40 then covered ‘‘termination or suspension of the operation of treaties 
by agreement.’? 241 See 829th and 84ist meetings. 
242 1963 draft, Article 41. 


420 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 61 


(b) The provisions of the later treaty are so far incompatible with 
those of the earlier one that the two treaties are not capable of being 
applied at the same time. 

2. The earlier treaty shall be considered as only suspended in onseatee 
if it appears from the treaty or is otherwise established that such was 
the intention of the parties when concluding the later treaty. 


Commentary 


(1) The present article deals with cases where the parties, without ex- 
pressly terminating or modifying the first treaty, enter into another treaty 
which is 'so far Incompatible with the earlier one that they must be con- 
sidered to have intended to abrogate it. Where the parties to the two 
treaties are identical, there can be no doubt that, in concluding the second 
treaty, they are competent to abrogate the earlier one; for that is the very 
core of the rule contained in Article 51. Even where the parties to the 
two treaties are not identical, the position is clearly the same if the parties 
to the later treaty include all the parties to the earlier one; for what the 
parties to the earlier treaty are competent to do together, they are compe- 
tent to do in conjunction with other states. The sole question therefore 
is whether and under what conditions the conclusion of the further in- 
compatible treaty must be held by implication to have terminated the earlier 
one. This question is essentially one of the construction of the two treaties 
in order to determine the intentions of the parties with respect to the 
maintenance in force of the earlier one. 

(2) Paragraph 1 therefore seeks to formulate the conditions under which 
the parties to a treaty are to be understood as having intended to terminate 
it by concluding a later treaty conflicting with it. The wording of the 
two clauses in paragraph 1 is based upon the language used by Judge 
Anzilotti in his separate opinion in the Electricity C eee of Sofia and 
Bulgaria *** case, where he said: 


‘‘There was no express abrogation. But it is generally agreed that, 
beside express abrogation, there is also tacit abrogation resulting from 
the fact that the new provisions are incompatible with the previous 
provisions, or that the whole matter which formed the subject of these ' 
latter is henceforward governed by the new provisions.’’ 


That case, it is true, concerned a possible conflict between unilateral declara- 
tions under the Optional Clause and a treaty, and the Court itself did not 
accept Judge Anzilotti’s view that there was any incompatibility between 
the two instruments. Nevertheless, the two tests put forward by Judge 
Anzilotti for determining whether a tacit abrogation had taken place 
appeared. to the majority of the Commission to contain the essence of the 
matter. | 

(3) Paragraph 2 provides that the earlier treaty shall not be con- 
sidered to have been terminated where it appears from the circumstances 
that a later treaty was intended only to suspend the operation of the: 
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earlier one. Judge Anzilotti, it is true, in the above-mentioned opinion 
considered that the declarations under the Optional Clause, although in his 
view incompatible with the earlier treaty, had not abrogated it because of 
the fact that the treaty was of indefinite duration whereas the declarations 
were for limited terms. But it could not be said to be a general principle 
that a later treaty for a fixed term does not abrogate an earlier treaty 
expressed to have a longer or indefinite duration. It would depend entirely 
upon the intention of the states in concluding the second treaty, and in 
most cases it is probable that their intention would have been to cancel 
rather than suspend the earlier treaty. 

(4) Article 26 also concerns the relation between successive treaties 
relating to the same subject matter, paragraphs 3 and 4(a) of that article 
stating that the earlier treaty applies only to the extent that its provisions 
are compatible with those of the later treaty. The practical effect of those 
paragraphs, no doubt, is temporarily to negative and in that way suspend 
the operation of the incompatible provisions of the earlier treaty so long 
as the later treaty is in force. But Article 26 deals only with the priority 
of inconsistent obligations of treaties both of wkich are to be considered 
as in force and in operation. That article does not apply to cases where 
it is clear that the parties intended the earlier treaty to be abrogated or its 
operation to be wholly suspended by the conclusion of the later treaty; for 
then there are not two sets of incompatible treaty provisions in force and 
in operation, but only those of the later treaty. In other words, Article 26 
comes into play only after it has been determined under the present article 
that the parties did not intend to abrogate, or wholly to suspend the op- 
eration of, the earlier treaty. The present article, for its part, is not 
concerned with the priority of treaty provisions which are incompatible, 
but with cases where it clearly appears that the intention of the parties 
in concluding the later treaty was either definitively or temporarily to 
supersede the régime of the earlier treaty by that of the later one. In 
these cases the present article terminates or suspends the operation of the 
earlier treaty altogether, so that it is either no longer in force or no 
longer in operation. In short, the present article is confined to cases of 
termination or of the suspension of the operation of a treaty implied from 
entering into a subsequent treaty. . 


ARTICLE 57 244 


Termination ot suspension of the operation of a 
treaty as a consequence of its breach 


1. A material breach of a bilateral treaty by one of the parties entitles 
the other to invoke the breach as a ground for terminating the treaty or 
suspending its operation in whole or in part. 

2. A material breach of a multilateral treaty by one of the parties 
entitles: 
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(a) The other parties by unanimous agreement to suspend the opera- 
tion of the treaty or to terminate it either: 

(i) in the relations between themselves and the defaulting state, or 

. Cii) as between all the parties; 

(b) A party specially affected by the breach to invoke it as a ground 
for suspending the operation of the treaty in whole or in part in the 
relations between itself and the defaulting state; 

(c) Any other party to suspend the operation of the treaty with respect 
to itself if the treaty is of such a character that a material breach of its 
provisions by one party radically changes the position of every party 
with respect to the further performance of its obligations under the 
treaty. | 

3. A material breach of a treaty, for the purposes of the present article, 
consists in: 

(a) A’repudiation of the treaty not sanctioned by the present articles; 
or 

(b) The violation of a provision essential to the accomplishment of 
the object or purpose of the treaty. 

4. The foregoing paragraphs are without prejudice to any provision 
in the treaty applicable in the event of a breach. 


Commentary 


(1) The great majority of jurists recognize that a violation of a treaty 
by one party may give rise to a right in the other party to abrogate the 
treaty or to suspend the performance of its own obligations under a treaty. 
A violation of a treaty obligation, as of any other obligation, may give rise 
to a right in the other party to take non-forcible reprisals, and these 
reprisals may properly relate to the defaulting party’s rights under the 
treaty. „Opinion differs, however, as to the extent of the right to abrogate 
the treaty and the conditions under which it may be exercised. Some 
jurists, in the absence of effective international machinery for securing 
the observance of treaties, are more impressed with the innocent party’s 
need to have this right as a sanction for the violation of the treaty. They 
tend to formulate the right in unqualified terms, giving the innocent party 
a general right to abrogate the treaty in the event of a breach. Other 
jurists are more impressed with the risk that a State may allege a trivial 
or even fictitious breach simply to furnish a pretext for denouncing a 
treaty which it now finds embarrassing. These jurists tend to restrict 
the right of denunciation to ‘‘material’’ or ‘‘fundamental’’ breaches and 
also to subject the exercise of the right to procedural conditions. 

(2) State practice does not give great assistance in determining the 
true extent of this right or the proper conditions for its exercise. In many 
eases, the denouncing state has decided for quite other reasons to put 
an end to the treaty and, having alleged the violation primarily to provide 
a pretext for its action, has not been prepared to enter into a serious 
diseussion of the legal principles involved. The other party has usually 
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contested the denunciation primarily on the basis of the facts; and, if it 
has sometimes used language appearing to deny that unilateral denuncia- 
tion is ever justified, this has usually appeared rather to be a protest 
against the one-sided and arbitrary pronouncements of the denouncing 
state than a rejection of the right to denounce when serious Ce are 
established. 
(3) Municipal courts have not infrequently made pronouncements 

recognizing the principle that the violation of a treaty may entitle the 
innocent party to denounce it. But they have nearly always done so in 
cases where their government had not in point of fact elected to denounce 
the treaty, and they have not found it necessary to examine the conditions 
for the application of the principle at all closelv.?* 

- (4) In the ease of the Diversion of Water from the Meuse: Belgium 
contended that, by constructing certain works contrary to the terms of 
the Treaty of 1868, Holland had forfeited the right to invoke the treaty 
against it. Belgium did not claim to denounee the treaty, but it did 
assert a right, as a defence to Holland’s claim, to suspend the operation 
of one of the provisions of the treaty on the basis of Holland’s alleged 
breach of that provision, although it pleaded its claim rather as an 
application of the principle inadimplenti non est adimplendum. The 
Court, having found that Holland had not violated the treaty, did not 
pronounce upon the Belgian contention. In a dissenting opinion, how- 
ever, Judge Anzilotti expressed the view *** that the principle underlying 
the Belgian contention is ‘‘so just, so equitable, so universally recognized 
that it must be applied in international relations also.” The only other 
ease that seems to be of much significance is the Tacna-Arica Arbitration. 
There Peru contended that by preventing the performance of Article 3 of 
the Treaty of Ancon, which provided for the holding of a plebiscite under 
certain conditions in the disputed area, Chile had discharged Peru from 
her obligations under that article. The Arbitrator,” after examining the 
evidence, rejected the Peruvian contention, saying: 


“Tt is manifest that if abuses of sateen could ieee the 
effect of terminating such an agreement, it would be necessary to 
establish such serious conditions as the consequence of administrative 
wrongs as would operate to frustrate the purpose of the agreement, 
and, in the opinion of the Arbitrator, a situation of such gravity has 
not ‘been shown.”’ 


This pronouncement seems to assume that only a “fundamental” breach 
of Article 3 by Chile could have justified Peru in claiming to be released 
from its provisions. 
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(5) The Commission was agreed that a breach cf a treaty, however 
serious, does not ipso facto put an end to the treaty, and also that it is not 
open to a state simply to allege a violation of the treaty and pronounce 
the treaty at an end. On the other hand, it considered that within certain 
limits and subject to certain safeguards the right of a party to invoke 
the breach of a treaty as a ground for terminating it or suspending its 
operation must be recognized. Some members considered that it would 
be dangerous for the Commission to endorse such a right, unless its exer- 
cise were to be made subject to control by compulsory reference to the 
International Court of Justice. The Commission, while recognizing the 
importance of providing proper safeguards against arbitrary denunciation 
of a treaty on the ground of an alleged breach, concluded that the question 
of providing safeguards against arbitrary action was a general one which 
affected several articles. It, therefore, decided to formulate in the present 
article the substantive conditions under which a treaty may be terminated 
or its operation suspended in consequence of a breach, and to deal with 
the question of the procedural safeguards in Article 62. 

(6) Paragraph 1 provides that a ‘‘material’’ breach of a bilateral treaty 
by one party entitles the other to invoke the breach as a ground for termi- 
nating the treaty or suspending its operation in whole or in part. The 
formula ‘‘invoke as a ground” is intended to underline that the right 
arising under the article is not a right arbitrarily to pronounce the treaty 
terminated. If the other party contests the breach or its character as a 
“material” breach, there will be a ‘‘difference’’ between the parties with 
regard to which the normal obligations incumbent upon the parties under 
the Charter and under general international law to seek a solution of the 
question through pacific means will apply. The Commission considered 
that the action open to the other party in the case of a material breach 
is to invoke either the termination or the suspension of the operation of the 
treaty, in whole or in part. The right to take this action arises under the 
law of treaties independently of any right of reprisal, the principle being 
that a party cannot be called upon to fulfil its obligations under a treaty 
when the other party fails to fulfil those which it undertook under the 
same treaty. This right would, of course, be without prejudice to the 
injured party’s right to present an international claim for reparation 
on the basis of the other party’s responsibility with respect to the breach. 

(7) Paragraph 2 deals with a material breach of a multilateral treaty, 
and here the Commission considered it necessary to distinguish between the 
right of the other parties to react jointly to the breach and the right 
of an individual party specially affected by the breach to react alone. 
Sub-paragraph (a) provides that the other parties may, by a unanimous 
agreement, suspend the operation of the treaty or terminate it and may 
do so either only in their relations with the defaulting state or altogether 
as between all the parties. When an individual party reacts alone the 
Commission considered that its position is similar to that in the case of a 
bilateral : ‘treaty, but that its rights should be limited to suspending the 
operation of the treaty in whole or in part as between itself and the de- 
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faulting state. In the case of a multilateral treaty the interests of the 
other parties have to be taken into account and a right of suspension 
normally provides adequate protection to the state specially affected by 
the breach. Moreover, the limitation of the right of the individual party 
to a right of suspension seemed to the Commission to be particularly 
necessary in the case of general multilateral treaties of a law-making 
character. Indeed, a question was raised as to whether even suspension 
would be admissible in the ease of law-making treaties. The Commission 
felt, however, that it would be inequitable to allow a defaulting state to 
continue to enforce the treaty against the injured party, whilst itself 
violating its obligations towards that state under the treaty. Moreover, 
even such treaties as the Genocide Convention and the Geneva Conven- 
tions on the treatment of priscners of war, sick, and wounded allowed 
an express right of denunciation independently cf any breach of the con- 
vention. The Commission concluded that general law-making treaties 
should not, simply as such, be dealt with differently from other multilateral 
treaties in the present connexion. Accordingly, sub-paragraph (b) lays 
down that on a material breach of a multilateral treaty any party specially 
affected by the breach may invoke it as a ground Zor suspending the opera- 
tion of the treaty in whole or in part in the relations between itself and the 
defaulting state. 

(8) Paragraph 2 (c) is designed to deal with the problem raised in the 
comments of governments of special types of treaty, e.g. disarmament 
treaties, where a breach by one party tends to undermine the whole régime 
of the treaty as between all the parties. In the case of a material breach 
of such a treaty the interests of an individual party may not be adequately 
protected by the rules contained in paragraphs 2(a) and (b). It could not 
suspend the performance of its own obligations under the treaty vis-à-vis 
the defaulting state without at the same time violating its obligations to 
the other parties. Yet, unless it does so, it may be unable to protect 
itself against the threat resulting from the arming of the defaulting state. 
In these cases, where a material breach of the treaty by one party radically 
changes the position of every party with respect tc the further performance 
of its obligations, the Commission considered that any party must be 
permitted without first obtaining the agreement of the other parties to 
suspend the operation of the treaty with respect to itself generally in its 
relations with all the other parties. Paragraph 2(c) accordingly so pro- 
vides. 

(9) Paragraph 3 defines the kind of breach which may give rise to a 
right to terminate or suspend the treaty. Some authorities have in the 
past seemed to assume that any breach of any provision would suffice 
to justify the denunciation of the treaty. The Commission, however, was 
unanimous that the right to terminate or suspend must be limited to cases 
where the breach is of a serious character. It preferred the term ‘‘ma- 
terial’’ to ‘‘fundamental’’ to express the kind of breach which is required. 
The word ‘‘fundamental’’ might be understood as meaning that only the 
violation of a provision directly touching the central purposes cf the treaty 
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can ever justify the other party in terminating the treaty. But other 
provisions considered by a party to be essential to the effective execution 
of the treaty may have been very material in inducing it to enter into the 
treaty at all, even although these provisions may be of an ancillary char- 
acter. Clearly, an unjustified repudiation of the treaty—a repudiation 
not sanctioned by any of the provisions of the present articles—would 
automatically constitute a material breach of the treaty; and this is pro- 
vided for in sub-paragraph (a) of the definition. The other and more 
general form of material breach is that in sub-paragraph (b), and is there 
defined as a violation of a provision essential to the accomplishment of any 
object or purposes of the treaty. 

(10) Paragraph 4 merely reserves the rights of the parties under any 
specific provisions of the treaty applicable in the event of a breach. 


ARTICLE 58 250 
Supervening impossibility of performance 


A party may invoke an impossibility of performing a treaty as a ground 
for terminating it if the impossibility results from the permanent disap- 
pearance or destruction of an object indispensable for the execution of 
the treaty. If the impossibility is temporary, it may be invoked only 
as a ground for suspending the operation of the treaty. 


Commentary 


(1) The present article concerns the termination of a treaty or the 
suspension of its operation in consequence of the permanent or temporary 
total disappearance or destruction of an object indispensable for its execu- 
tion. The next article concerns the termination of a treaty in consequence 
of a fundamental change in the circumstances existing at the time when it 
was entered into. Cases of supervening impossibility of performance are 
ex hypothesi cases where there has been a fundamental change in the cir- 
cumstances existing at the time when the treaty was entered into. Some 
members of the Commission felt that it was not easy to draw a clear dis- 
tinction between the types of cases dealt with in the two articles and were 
in favour of amalgamating them. The Commission, however, considered 
that juridically ‘“‘impossibility of performance” and ‘‘fundamental change 
of circumstances” are distinct grounds for regarding a treaty as having been 
terminated, and should be kept separate. Although there might be border- 
line cases in which the two articles tended to overlap, the criteria to be 
employed in applying the articles were not the same, and to combine them 
might lead to misunderstanding. 

(2) The article provides that the permanent disappearance or destruc- 
tion of an object indispensable for the execution of the treaty may be 
invoked as a ground for putting an end to the treaty. State practice fur- 
nishes few examples of the termination of a treaty on this ground. But 
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the type of cases envisaged by the article is the submergence of an island, 
the drying up of a river or the destruction of a dam or hydro-electric 
installation indispensable for the execution of a treaty. 

(3) The article further provides that, if the impossibility is temporary, 
it may be invoked only as a ground for suspending the operation of the 
treaty. The Commission appreciated that such cases might be regarded 
simply as cases where force majeure could be pleaded as a defense exonerat- 
ing a party from liability for non-performance of the treaty. But it con- 
sidered that, when there is a continuing impossibility of performing re- 
curring obligations of a treaty, it is desirable to recognize, as part of the 
law of treaties, that the operation of a treaty may be suspended temporarily. 

(4) The fact that the article deals first with cases of termination is not 
meant to imply that termination is to be regarded as the normal result in 
such cases or that there is any presumption that the disappearance or 
destruction of an object indispensable to the execution of the treaty will 
be permanent. On the contrary, the Commission considered it essential 
to underline that, unless it is clear that the impossibility will be perma- 
nent, the right of the party must be limited to invoking it as a ground for 
suspending the operation of the treaty. In other words, it regarded 
‘suspension of the operation of the treaty’’ rather than ‘‘termination’’ 
as the desirable course of action, not vice versa. 

(5) The Commission appreciated that in cases under this article, unlike 
cases of breach, the ground of termination, when established, might be 
said to have automatic effects on the validity of the treaty. But it felt 
bound to state the rule in the form not of a provision automatically termi- 
nating the treaty but of one entitling the parties to invoke the impossibility 
of performance as a ground for terminating the treaty. The point is that 
disputes may arise as to whether a total disappearance or destruction of 
the subject-matter of the treaty has m fact occurred, and in the absence 
of compulsory adjudication it would be inadvisable to adopt, without any 
qualification, a rule bringing about the automatic abrogation of the treaty 
by operation of law. Otherwise, there would be a risk of arbitrary asser- 
tions of a supposed impossibility of performance as a mere pretext for 
repudiating a treaty. For this reason, the Commission formulated the 
article in terms of a right to invoke the impossibility of performance as a 
ground for terminating the treaty and made this right subject to the 
procedural requirements of Article 62. | 

(6) The Commission appreciated that the total extinction of the inter- 
national personality of one of the parties to a bilateral treaty is often 
cited as an instance of impossibility of performance, but decided against 
including it in the present article for two reasons. First, it would be 
misleading to formulate a provision concerning the extinction of the 
international personality of a party without at the same time dealing with, 
or at least reserving, the question of the succession of states to treaty 
rights and obligations. The subject of succession is a complex one which 
is already under separate study in the Commission and it would be un- 
desirable to prejudge the outcome of that study. Accordingly, the Com- 
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mission did not think that it should deal with this subject in the present 
article, and, as already mentioned in paragraph (5) of the commentary 
to Article 39, it decided to reserve the question in a general provision in 
Article 69, 

(7) Certain Governments in their comments raised the question whether, 
in connexion with both the present article and Article 59 (fundamental 
change of circumstances), special provision should be made for cases where 
the treaty has been partly performed and benefits cbtained by one party 
before the cause of termination supervenes, The Commission, while rec- 
ognizing that problems of equitable adjustment may arise in such cases, 
doubted the advisability of trying to regulate them by a general provision 
in Articles 58 and 59. It did not seem to the Commission possible to go 
beyond the provisions of Articles 66 and 67, paragraph 2, dealing with the 
consequences of the termination of a treaty. 


ARTICLE 59 751 


æ ee 


Fundamental change of circumstances 


1. A fundamental change of circumstances which has occurred with 
regard to those existing at the time of the conclusion of a treaty, and 
which was not foreseen by the parties, may not be invoked as a ground 
for terminating or withdrawing from the treaty unless: 

(a) The existence of those circumstances constituted an essential-basis 
of the consent of the parties to be bound by the treaty; and = 

(b) The effect of the change is radically to transform the scope of 
obligations still to be performed under the treaty. 

2. A fundamental change of circumstances may not be invoked: 

(a) As a ground for terminating or withdrawing from a treaty estab- 
lishing a boundary ; 

(b) If the fundamental change is the result of a breach by the party 
invoking it either of the treaty or of a different international obligation 
owed to the other parties to the treaty. 


Commentary 


(1) Almost all modern jurists, however reluctantly, admit the existence 
in international law of the principle with which this article is concerned 
and which is commonly spoken of as the doctrine of rebus sic stantibus. 
Just as many systems of municipal law recognize that, quite apart from 
any actual impossibility of performance, contracts may become inapplicable 
through a fundamental change of circumstances, so also treaties may be- 
come inapplicable for the same reason. Most jurists, however, at the same 
time enter a strong caveat as to the need to confine the scope of the doctrine 
within narrow limits and to regulate strictly the conditions under which 
it may be invoked; for the risks to the security of treaties which this doc- 


trine presents in the absence of any general system of compulsory jurisdic- 
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tion are obvious. The circumstances of international life are always chang- 
ing and it is easy to allege that the changes render the treaty inapplicable. 

(2) The evidence of the principle in customary law is considerable, but 
the International Court has not yet committed itself on the point. In 
the Free Zones _case,*** having held that the facts did not in any event 
justify the application of the principle, the Permanent Court expressly 
reserved its position. It observed that it became unnecessary for it to 
consider ‘‘any of the questions of principle which arise in connexion with 
the theory of the lapse of treaties by reason of change of circumstancés, 
such as the extent to which the theory can be regarded as constituting a 
rule of international law, the occasions on which and the methods by which 
effect can be given to the theory, if recognized, and the question whether 
it would apply to treaties establishing rights such as that which Switzer- 
land derived from the treaties of 1815 and 1816.’’ 

(3) Municipal courts, on the other hand, have not infrequently recog- 
nized the relevance of the principle in international law, though for one 
reason or another they have always ended by rejecting the application of 
it in the particular circumstances of the case beiore them.*** These cases 
contain the propositions that the principle is limited to changes in circum- 
stances the continuance of which, having regard to the evident intention 
of the parties at the time, was regarded as a tacit condition of the agree- 
ment,?** that the treaty is not dissolved automatically by law upon the 
occurrence of the change but only the doctrine is invoked by one of the 
parties, and that the doctrine must be invoked within a reasonable time 


after the change in the circumstances was first perceived.2°° Moreover, 
in Bremen v. Prussia 7" the German Reichsgericht, while not disputing the 
general relevance of the doctrine, considered aliogether inapplicable to 
a case where one party was seeking to release itself not from the whole 
treaty but only from certain restrictive clauses which had formed an es- 
sential part of an agreement for an exchange of territory. 

(4) The principle of rebus sic stantibus has not infrequently been in- 
voked in state practice either es nomine-6r in the form of a reference to 
a general principle claimed to justify the termination or modification of 
treaty obligations by reason of changed circumstances. Detailed examina- 
tion of this state practice is not possible in the present report. Broadly 
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speaking, it shows a wide acceptance of the view that a fundamental 
change of circumstances may justify a demand for the termination or 
revision of | a treaty, but also shows a strong disposition to question the 
right of a party to denounce a treaty unilaterally on this ground. The 
most illuminating indications as to the attitude of states regarding the 
principle are perhaps statements submitted to the Court in the cases where 
the doctrine has been invoked. In the Nationality Decrees case the French 
Government contended thai ‘‘perpetual’’ treaties are always subject to 
termination in virtue of the rebus sic stantibus clause and claimed that 
the establishment of the French protectorate over Morocco had for that 
reason had the effect of extinguishing certain Anglo-French treaties.#5 
The British Government, while contesting the French Government’s view 
of the facts, observed that the most forceful argument advanced by France 
was that of rebus sic stantibus.?™ In the case concerning The Denuncia- 
tion of the Sino-Belgian Treaty of 1865, China invoked, in general terms, 
changes of cireumsiances as a justification of her denunciation of a sixty- 
year-old treaty, and supported her contention with a reference to Article 
19 of the Covenant of the League of Nations.” The article, however, 
provided that the Assembly of the League should ‘‘from time to time 
advise the reconsideration by Members of the League of treaties which 
have become inapplicable,’’ and the Belgian Government replied that 
neither Article 19 nor the doctrine of rebus sic stantibus contemplated the 
cnilateral denunciation of renies Tt farther malnfained that Hiere 
could be no question 0 Ghina’s denouncing the treaty because of a 
change of circumstances unless she had at least tried to obtain its re- 
vision through Article 19; that where both parties were subject to the 
Court’s jurisdiction, the natural course for China, in case of dispute, 
was to obtain a ruling from the Court; and that if she did not, she could 
not denounce the treaty without Belgium’s consent.2 In the Free Zones 


case 7°? the French Government, the government invoking the rebus sic 
stantibus principle, itself emphasized that the principle_does_not allow 














unilateral demnciation of a treaty claimed to be out of date It argued 


that the doctrine would cause a treaty to lapse only “lorsque le changement 
de circonstances aura été reconnu par un acte faisant drott entre les deux 
Etats intéressés’; and it further said: ‘‘cet acte faisant droit entre les 
deux Etats intéressés peut être sott un accord, lequel accord sera une 
reconnaissance du changement des circonstances et de son effet sur le 
traité, soit une sentence du juge international compétent s'il y en a un.’’ 2 
Switzerland, emphasizing the differences of opinion amongst jurists in re- 
gard to the principle, disputed the existence in international law of any 
such right to the termination of a treaty because of changed circumstances 


258 P.C.I.J., Series O, No. 2, pp. 187-188. 

259 Tbid., pp. 208-209. 260 Ibid., No. 16, I, p. 52. 

261 Ibid., pp. 22-23; the case was ultimately settled by the conclusion of a new treaty. 

262 Ibid., , Series A/B, No. 46. 

263 Ibid. Series C, No. 58, pp. 578-579, 109-146, and 405-415; see also Series C, 
No. 17, I, pp. 89, 250, 256, 283-284. 
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enforceable through the decision of a competent tribunal. But she rested 
her. case primarily on three contentions: (a) the circumstances alleged to 
have changed were not circumstances on the basis of whose continuance 
the parties could be said to have entered into the treaty; (b) in any event, 
the doctrine does not apply to treaties creating territorial rights; and (e) 
France had delayed unreasonably long after the alleged changes of circum- 
stances had manifested themselves.” France does not appear to have 
disputed that the doctrine is inapplicable to territorial rights; instead, 
she drew a distinction between territorial rights and ‘‘personal’’ rights 
created on the occasion of a territorial settlement.” The Court upheld the 
Swiss Government’s contentions on points (a) and (c), but did. not pro- 
nounee on the application of the rebus sie stantibus principle to treaties 
creating territorial rights. 

(5) The principle has also been invoked in debates in political organs 
of the United Nations, either expressly or by implication. In these de- 
bates, the existence of the principle has not usually been disputed, though 
emphasis has been placed on the conditions restricting its application. 
The Secretary-General also, in a study of the validity of the minorities 
treaties concluded during the League of Nations era, while fully accepting 
the existence of the principle in international law, emphasized the ex- 
ceptional and limited character of its application.” In their comments 
some governments expressed doubts as to how far the principle could be 
regarded as an already accepted rule of international law; and others 
emphasized the dangers which the principle mvolved for the security of 
treaties unless the conditions for its application were closely defined and 
adequate safeguards were provided against its arbitrary application. 

(6) The Commission concluded that the principle, if its application 
were carefully delimited and regulated, should find a place in the modern 
law of treaties. A treaty may remain “in force for a long time and its 
stipulations come to place an undue burden on one of the parties as a 
result of a fundamental change of circumstances. Then, if the other party 
were obdurate in opposing any change, the fact that international law 
recognized no legal means of terminating or modifying the treaty otherwise 
than through a further agreement between the same parties might impose 
a serious strain on the relations between the states concerned; and the 
dissatisfied state might ultimately be driven to take action outside the 
law. The number of cases calling for the application of the rule is likely 
to bo comparatively small. As pointed out in the commentary to Article 
51, the majority of modern treaties are expressed to be of short duration, 
or are entered into for recurrent terms of years with a right to denounce 
the treaty at the end of each term, or are expressly or implicitly terminable 
upon notice. In all these cases either the treaty expires automatically 
or each party, having the power to terminate the treaty, has the power also 
to apply pressure upon the other party to revise its provisions. Never- 
theless, there may remain a residue of cases in which, failing any agree- 
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ment, one party may be left powerless under the treaty to obtain any legal 
relief from outmoded and burdensome provisions. It is in these cases 
that the rebus sic stantibus doctrine could serve a purpose as a lever to 
induce a spirit of compromise in the other party. Moreover, despite the 
strong reservations often expressed with regard to it, the evidence of the 
acceptance of the doctrine in international law is so considerable that it 
seems to indicate a recognition of a need for this safety-valve in the law 
of treaties. l - 

(7) In the past the principle has almost always teen presented in the 
guise of a tacit condition implied in every ‘‘perpetual’’ treaty that would 
dissolve it in the event of a fundamental change of circumstances. The 
Commission noted, however, that the tendency today was to regard the 
implied term as only a fiction by which it was attempted to reconcile 
the principle of the dissolution of treaties in consequence of a fundamental 
change of circumstances with the rule pacta sunt servanda. In most cases 
the parties gave no thought to the possibility of a change of circumstances 
and, if they had done so, would probably have provided for it in a 
different manner. Furthermore, the Commission considered the fiction 
to be an undesirable one since it increased the risk of subjective interpreta- 
tions and abuse. For this reason, the Commission was agreed that the 
theory of an implied term must be rejected and the doctrine formulated as 
an objective rule of law by which, on grounds of equity and justice, a 
fundamental change of circumstances may, under certain conditions, be 
invoked by a party as a ground for terminating the treaty. It further 
decided that, in order to emphasize the objective character of the rule, 
it would be better not to use the term ‘‘rebus ste stantibus” either in 
the text of the article or even in the title, and so avoid the doctrinal im- 
plication of that term. 

(8) The Commission also recognized that jurists have in the past 
often limited the application of the principle to so-called perpetual 
treaties, that is, to treaties not making any provision for their termination. 
The reasoning by which this limitation of the principle was supported by 
these authorities did not, however, appear to the Commission to be con- 
vineing. When a treaty had been given a duration of ten, twenty, fifty 
or ninety-nine years, it could not be excluded that a fundamental change 
of circumstances might occur which radically affected the basis of the 
treaty. The cataclysmic events of the present century showed how 
fundamentally circumstances may change within a period of only ten 
or twenty years. If the doctrine were regarded as an objective rule of 
law founded upon the equity and justice of the matter, there did not 
seem to be any reason to draw a distinction between ‘‘perpetual’’ and 
‘‘long term”? treaties. Moreover, practice did not altogether support the 
view that the principle was confined to ‘‘perpetual’’ treaties. Some 
treaties of limited duration actually contained what were equivalent to 
rebus sic stantibus provisions. ** The principle had also been invoked 


267 E.g., ‘Article 21 of the Treaty on Limitation of Naval Armament, signed at Wash- 
ington, 6 February 1922 (Hudson, International Legislation, Vol. II, p. 820); Article 
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sometimes in regard to limited treaties, as for instance, in the resolution 
of the French Chamber of Deputies of 14 December 1932, expressly in- 
voking the principle of rebus sic stantibus with reference to the Franco- 
American war debts agreement of 1926.7°° The Commission accordingly 
decided that the rule should not be limited to treaties containing no pro- 
vision regarding their termination, though for obvious reasons it would 
seldom or never have relevance for treaties of limited duration or which 
are terminable upon notice. 

(9) Paragraph 1 defines the conditions under which a change of circum- 
stances may be invoked as a ground for terminating a treaty or for with- 
drawing from a multilateral treaty. This definition contains a series of 
limiting conditions: (1) the change must be of circumstances existing at 
the time of the conclusion of the treaty; (2) that change must be a funda- 
mental one; (8) it must also be one not foreseen by the parties; (4) the 
existence of those circumstances must have constituted an essential basis 
of the consent of the parties to be bound by the treaty; and (5) the effect 
of the change must be radically to transform the scope of obligations still to 
be performed under the treaty. The Commission attached great impor- 
tance to the strict formulation of these conditions. In addition, it decided 
to emphasize the exceptional character of this ground of termination or 
withdrawal by framing the article in negative form: “fa fundamental 
change of circumstances ... may not be invoked as a ground for ter- 
minating or withdrawing from a treaty unless ete.’’ . 

(10) The question was raised in the Commission whether general changes 
of circumstances quite outside the treaty might not sometimes bring the 
principle of fundamental change of circumstances into operation. But 
the Commission considered that such general changes could properly be 
invoked as a ground for termmating or withdrawing from a treaty only if 
their effect was to alter a circumstance constituting an essential basis of 
the consent of the parties to the treaty. Some members of the Commission 
favoured the insertion of a provision making it clear that a subjective 
change in the attitude or policy of a government could never be invoked as 
a ground for terminating, withdrawing from or suspending the operation 
of a treaty. They represented that, if this were not the case, the security 
of treaties might be prejudiced by recognition of the principle in the 
present article. Other members, while not dissenting from the view that 
mere changes of policy on the part of a government cannot normally be 
invoked as bringing the principle into operation, felt that it would be 
going too far to state that a change of policy could never in any circum- 
stances be invoked as a ground for terminating a treaty. They instanced 
a treaty of alliance as a possible case where a radical change of political 
alignment by the government of a country might make it unacceptable, - 


26 of the Treaty for the Limitation of Naval Armament, signed at London, 25 March 
1936 (ibid, Vol. VII, p. 280); and Convention regardirg the régime of the Straits, 
signed at Montreux, 20 July 1936 (League of Nations, Treaty Series, Vol. 173, p. 229). 

268 For the text of the resolution, see A-C. Kiss, Répertoire francais de droit inter- 
national, Vol. 5, pp. 384-385. 
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from the point of view of both parties, to continue with the treaty. The 
Commission considered that the definition of a ‘‘fundamental change of 
circumstances’’ in paragraph 1 should suffice to exclude abusive attempts 
to terminate a treaty on the basis merely of a change of policy, and that 
it was unnecessary to go further into the matter in formulating the article. 

(11) Paragraph 2 excepts from the operation of the article two cases. 
The first concerns treaties establishing a boundary, a case which both states 
concerned in the Free Zones case appear to have recognized as being out- 
side the rule, as do most jurists. Some members of the Commission sug- 
gested that the total exclusion of these treaties from the rule might go too 
far, and might be inconsistent with the principle of self-determination 
recognized in the Charter. The Commission, however, concluded that 
treaties establishing a boundary should be recognized to be an exception 
to the rule, because otherwise the rule, instead of being an instrument of 
peaceful change, might become a source of dangerous frictions. It also 
took the view that ‘‘self-determination,’’ as envisaged in the Charter was 
an independent principle and that it might lead to confusion if, in the 
context of the law of treaties, it were presented as an application of the 
rule contained in the present article. By excepting treaties establishing 
a boundary from its scope the present article would not exclude the opera- 
tion of the principle of self-determination in any case where the conditions 
for its legitimate operation existed. The expression ‘‘treaty establishing 
a boundary” was substituted for ‘‘treaty fixing a boundary”’ by the Com- 
mission, in response to comments of governments, as being a broader ex- 
pression which would embrace treaties of cession as well as delimitation 
treaties. . 

(12) The second exception, dealt with in paragraph 2 (b), provides that 
a fundamental change may not be invoked if it has been brought about 
by a breach of the treaty by the party invoking it or by that party’s breach 
of other international obligations owed to the parties to the treaty. This 
rule is, of course, simply an application of the general principle of law that 
a party cannot take advantage of its own wrong (factory at Chorzow case, 
P.C.1.J. (1927), Series A, No. 9 at page 31). As such it is clearly appli- 
cable in any case arising under any of the articles. Nevertheless, having 
regard to the particular risk that a fundamental change of circumstances 
may result from a breach, or series of breaches, of a treaty, the Commission 
thought it desirable specifically to exclude from the operation of the present 
article a: fundamental change of circumstances so brought about. 

(13) Certain governments in their comments emphasized the dangers 
which this article may have for the security of treaties unless it is made 
subject to some form of mdependent adjudication. Many members of 
the Commission also stressed the importance which they attached to the 
provision of adequate procedural safeguards against arbitrary application 
of the principle of fundamental change of circumstances as an essential 
condition of the acceptability of the article: In general, however, the 
Commission did not consider the risks to the security of treaties involved 
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in the present article to be different in kind or degree from those involved 
in the articles dealing with the various grounds of invalidity or in Articles 
57, 58 and 61. It did not think that a principle, valid in itself, could or 
should be rejected because of a risk that a state acting in bad faith might 
seek to abuse the principle. The proper function of codification, it be- 
lieved, was-to minimise those risks by strictly defining and circumscribing 
the conditions under which recourse may properly be had to the principle; 
and this it has sought to do in the present article. In addition, having 
regard to the extreme importance of the stability of treaties to the security 
of international relations, it has attached to the present article, as to all 
the articles dealing with grounds of invalidity or termination, the specific 
procedural safeguards set out in Article 62. 


ARTICLE 60 78 
Severance of diplomatic relations 


The severance of diplomatic relations between parties to a treaty does 
not in itself affect the legal relations established between them by the 
treaty. 


Commentary 


(1) This article contemplates only the situation which arises when dip- 
lomatic relations are severed between two parties to a treaty, whether 
bilateral or multilateral, between which normal diplomatic relations had 
previously subsisted. For the reasons stated in paragraph 29 of this 
report the question of the effect upon treaties of the outbreak of hostilities 
—which may obviously be a case when diplomatic relations are severed— 
is not dealt with in the present articles. Similarly, any problems that may 
arise in the sphere of treaties from the absence of recognition of a govern- 
ment do not appear to be such as should be covered in a statement of the 
general law of treaties. It is thought more appropriate to deal with them 
in the context of other topics with which they are closely related, either 
succession of states and governments, which is excluded from the present 
discussion for the reasons indicated in paragraph 30 of the Introduction 
to this chapter, or recognition of states and governments, which the Com- 
mission in 1949 decided to include in its provisional list of topics selected 
for codification.?”° 

(2) There is wide support for the general proposition that the sever- 
ance of diplomatic relations does not in itself lead to the termination of 
treaty relationships between the states concerned? Indeed, many jurists 
do not include the severance of diplomatic relations in their discussion of 


2691964 draft, Article 64, 
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the grounds for the termination or suspension of the operation of treaties. 
That the breaking off of diplomatic relations does not as such affect the 
operation of the rules of law dealing with other aspects of international 
intercourse is indeed recognized in Article 2(3) of the Vienna Convention 
on Consular Relations of 1963 2"? which provides: ‘‘The severance of diplo- 
matic relations shall not ipso facto involve the severance of consular rela- 
tions’’; while the Vienna Convention on Diplomatic Relations of 1961 con- 
tains an article—Article 45—dealing specifically with the rights and 
obligations of the parties in the event that diplomatic relations are broken 
off. It therefore seems correct to state that in principle the mere breaking 
off of diplomatic relations does not of itself affect the continuance in force 
of the treaty, or the continuance of the obligation of the parties to apply 
it In accordance with the rule pacta sunt servanda. 

(3) The text of the article provisionally adopted in 1964 contained a 
second paragraph which expressly provided that severance of diplomatic 
relations may be invoked as a ground for suspending the operation of a 
treaty “‘if it results in the disappearance of the means necessary for the 
application of the treaty.” In other words, an exception was admitted 
to the general rule in the event that the severance of relations resulted in 
something akin to a temporary impossibility of performing the treaty 
through a failure of a necessary means. Certain governments in their 
comments expressed anxiety lest this exception, unless it was more nar- 
rowly defined, might allow the severance of diplomatic relations to be used 
as a pretext for evading treaty obligations. In the light of these com- 
ments the Commission examined the question de novo. It noted that the 
text of Article 58 dealing with supervening impossibility of performance, 
as revised at the second part of its Seventeenth Session, contemplates the 
suspension of the operation of a treaty on the ground of impossibility of 
performance only in case of the temporary ‘‘disappearance or destruction 
of an object indispensable for the execution of the treaty’’; and that the 
severance of diplomatic relations relates to ‘‘means’’ rather than to an 
‘object.’’ | 

(4) Furthermore, the Commission revised its opinion on the question 
of admitting the interruption of the normal diplomatic channels as a case 
of the disappearance of means indispensable for the execution of a treaty. 
It considered that today the use of third states and even of direct channels 
as means for making necessary communications in case of severance of 
diplomatic relations are so common that the absence of the normal channels 
ought not to be recognized as a disappearance of a ‘‘means’’ or of an ‘‘ob- 
ject” indispensable for the execution of a treaty. It appreciated that, as 
some members pointed out, the severance of diplomatic relations might be 
incompatible with the implementation of certain kinds of political treaty 
such as treaties of alliance. But it concluded that any question of the 
termination or suspension of the operation of such treaties in consequence 
of the severance of diplomatic relations should be left to be governed by 
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the general provisions of the present articles regarding termination, de- 
nunciation, withdrawal from and suspension of the operation of treaties. 
It therefore decided to confine the present article to the general proposi- 
tion that severance of diplomatic relations does not in itself affect the legal 
relations established by a treaty, and to leave any special case to be gov- 
erned by the other articles. 

(5) The article accordingly provides simply that the severance of diplo- 
matie relations between parties to a treaty does not in itself affect the legal 
relations between them established by the treaty. The expression ‘‘sever- 
ance of diplomatic relations,” which appears in Article 41 of the Charter 
and in Article 2, paragraph 3, of the Vienna Convention of 1963 on Con- 
sular Relations, is used in preference to the expression ‘“‘breaking off of 
diplomatie relations” found in Article 45 of the Vienna Convention of 
1961 on Diplomatie Relations. 


ARTICLE 61 278 


Emergence of a new peremptory norm of 
general international law 


If a new peremptory norm of general international law ot the kind 
referred to in Article 50 is established, any existing treaty which is in 
conflict with that norm becomes void and terminates. 


Commentary 


(1) The rule formulated in this article is the logical corollary of the 
rule in Article 50 under which a treaty is void if it conflicts with a 
‘‘ peremptory norm of general international law from which no derogation 
is permitted.” Article 50, as explained in the commentary to it, is based 
upon the hypothesis that in international law today there are a certain 
number of fundamental rules of international public order from which 
no state may derogate even by agreement with another state. Manifestly, 
if a new rule of that character—a new rule of jus cogens—emerges, its 
effect must be to render void not only future but existing treaties. This 
follows from the fact that a rule of jus cogens is an overriding rule de- 
priving any act or situation which is in conflict with it of legality. An 
example would be former treaties regulating the slave trade, the perform- 
ance of which later ceased to be compatible with international law owing 
to the general recognition of the total illegality of all forms of slavery. 

(2) The Commission discussed whether to make this rule part of Article 
50, but decided that it should be placed among the articles concerning the 
termination of treaties. Although the rule operates to deprive the treaty 
of validity, its effect is not to render it void ab initio, but only from the 
date when the new rule of jus cogens is established; in other words it does 
not annul the treaty, it forbids its further existence and performance. It 
is for this reason that the article provides that ‘‘If a new peremptory norm 
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of general international law ... is established,’’ a treaty becomes void 
and terminates. 

(3) Similarly, although the Guso did not think that the principle 
of separability is appropriate when a treaty is void ab initio under Article 
50 by reason of an existing rule of jus cogens, it felt that different con- 
siderations apply in the case of a treaty which was entirely valid when 
concluded but is now found with respect to some of its provisions to con- 
flict with a newly established rule of jus cogens. If those provisions can 
properly be regarded as severable from the rest of the treaty, the Com- 
mission thought that the rest of the treaty ought to be regarded as still 
valid. 

(4) In paragraph (6) of its commentary to Article 50 the Commission 
has already emphasized that a rule of jus cogens does not have retroactive 
effects and does not deprive any existing treaty of its validity prior to the 
establishment of that rule as a rule of jus cogens. The present article 
underlines that point since it deals with the effect of the emergence of a 
new rule of jus cogens on the validity of a treaty as a case of the termina- 
tion of the treaty. The point is further underlined by Article 67 which 
limits the consequences of the termination of a treaty by reason of in- 
validity attaching to it under the present article to the period after the 
establishment of the new rule of jus cogens. 


SECTION 4: PRO CEDURE 


ee 


ARTICLE 62 274 


Procedure to be followed in cases of invalidity, termination, withdrawal 
from or suspension of the operation of a treaty 


` 1. A party which claims that a treaty is invalid or which alleges a 
ground for terminating, withdrawing from or suspending the operation 
of a treaty under the provisions of the present articles must notify the 
other parties of its claim. The notification shall indicate the measure 
proposed to be taken with respect to the treaty and the grounds therefor. 

2. If, after the expiry of a period which, except in cases of special 
urgency, shall not be less than three months after the receipt of the 
notification, no party has raised any objection, the party making the 
notification may carry out in the manner provided in Article 63 the 
measure which it has proposed. 

3. If, however, objection has been raised by any other party, the parties 
shall seek a solution through the means indicated in Article 33 of the 
Charter of the United Nations... 

4, Nothing in the foregoing paragraphs shall affect the rights or 
obligations of the parties under any provisions in force binding the 
parties with regard to the settlement of disputes. 

5. Without prejudice to Article 42, the fact that a state has not 
previously made the notification prescribed in paragraph 1 shall not 
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prevent it from making such notification in answer to another party 
claiming performance of the treaty or alleging its violation. ` 


Commentary 


(1) Many members of the Commission regarded the present article as 
a key article for the application of the provisions of the presert part deal- 
ing with the invalidity, termination or suspension of the operation of 
treaties. They thought that some of the grounds upon which treaties 
may be considered invalid or terminated or suspended under those sections, 
if allowed to be arbitrarily asserted in face of objection from the other 

..party, would involve real dangers for the security of treaties. These 

|: dangers were, they felt, particularly serious in regard to claims to denounce 

“or withdraw from a treaty by reason of an alleged breach by the other 
party or by reason of a fundamental change of circumstances. In order 
to minimize these dangers the Commission has sought to define as precisely 
and as objectively as possible the conditions under which the various 
grounds may be invoked. But whenever a party to a treaty invokes one 
of these grounds, the question whether or not its claim is. justified will 
nearly always turn upon facts the determination or appreciation of which 
may be controversial. Accordingly, the Commission considered it es- 
sential that the present articles should contain procedural safeguards 
against the possibility that the nullity, termination or suspension of the 
operation of a treaty may be arbitrarily asserted as a mere pretext for 
getting rid of an inconvenient obligation. 

(2) States in the eourse of disputes have not infrequently used language 
in which they appeared to maintain that the nullity or termination of a 
treaty could not be established except by consent of both parties. This 
presentation of the matter, however, subordinates the application of the 
principles governing the invalidity, termination and suspension of the opera- 
tion of treaties to the will of the objecting state no less than the arbitrary 
assertion of the nullity, termination or suspension of a treaty subordinates 
their application to the will of the claimant state. The problem is the 
familiar one of the settlement of differences between states. In the case 
of treaties, however, there is the special consideration that the parties by 
negotiating and concluding the treaty have brought themselves into a rela- 
tionship in which there are particular obligations of good faith. 

(3) In 1963, some members of the Commission were strongly in favour 
of recommending that the application of the present articles should be 
made subject to compulsory judicial settlement by the International Court 
of Justice, if the parties did not agree upon another means of settlement. 
Other members, however, pointed out that the Geneva Converitions on 
the Law of the Sea and the two Vienna Conventions respectively on Diplo- 
matie and on Consular Relations did not provide for compulscry jurisdic- 
tion. While not disputing the value of recourse to the International 
Court of Justice as a means of settling disputes arismg under the present 
articles, these members expressed the view that in the present state of 
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international practice it would not be realistic for the Commission to put 
forward this solution of the procedural problem. After giving prolonged 
consideration to the question, the Commission concluded that its appro- 
priate course was, first, to provide a procedure requiring a party which 
invoked the nullity of a treaty or a ground for terminating it to notify the 
other parties and give them a proper opportunity to state their views, 
and then, in the event of an objection being raised by the other party, to 
provide that the solution of the question should be sought through the 
. means indicated in Article 33 of the Charter. In cther words, the Com- 
mission considered that in dealing with this problem. it should take as its 
basis the general obligation of states under international law to ‘‘settle 
their international disputes by peaceful means in such a manner that 
international peace and security, and justice, are not endangered’’ which 
is enshrined in Article 2, paragraph 3 of the Charter, and the means for 
the fulfilment of which are indicated in Article 38 of the Charter. 

` (4) Governments in their comments appeared to be at one in endorsing 
the general object of the article, namely, the surrounding of the various 
grounds of invalidity, termination and suspension with procedural safe- 
guards against their arbitrary application for the purpose of getting rid of 
inconvenient treaty obligations. A number of governments took the 
position that paragraphs 1 to 3 of the article did not go far enough in 
their statement of the procedural safeguards and that specific provisions, 
including independent adjudication, should be made for cases where the 
parties are unable to reach agreement. Others, on the other hand, ex- 
pressed the view that these paragraphs carry the safeguards as far as it — 
is proper to go in the present state of international opinion in regard to 
acceptance of compulsory jurisdiction. The Commission re-examined the 
-question in the light of these comments and in the light, also of the dis- 
cussions regarding the principle that states ‘‘shall settle their international 
disputes by peaceful means in such a manner that international peace and 
security, and justice, are not endangered,’’ which heve taken place in the 
two Special Committees on Principles of International Law concerning 
Friendly Relations and Co-operation between States.?”° It further took 
into account other evidence of recent state practice, including the Charter 
and Protocol of the Organization of African Unity. The Commission con- 
cluded that.the article, as provisionally adopted in 1968, represented the 
highest measure of common ground that could be found among govern- 
ments as well as in the Commission on this question. In consequence, it 
decided to maintain the rules set out in the 1963 text of the article, subject 
only to certain drafting changes. 

(5) Paragraph 1 provides that a party claiming the nullity of the treaty 
or alleging a ground for terminating it or withdrawing from it or sus- 
pending its operation shall put in motion a regular procedure under which 
it must first notify the other parties of its claim. In doing so it must in- 
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dicate the measure which it proposes ‘to take with respect to the treaty, i.e. 
denunciation, termination, suspension, etc. and its grounds for taking that 
measure. Then by paragraph 2 it must give the other parties a reasonable 
period within which to reply. Except in cases of special urgency, the 
period must not be less than three months. The second stage of the pro- 
cedure depends on whether or not objection is raised. by any party. If 
there is none or there is-no reply before the expiry of the period, the party. 
may take the measure proposed in the manner provided ‘in Article 63;-7.¢: 
by an instrument duly executed and communicated to the other parties. 
If, on the other hand, objection is raised, the parties are required by para- 
graph’3 to seek a solution.to the question through the means indicated 
in Article 33 of the Charter. The Commission did not find it possible to 
earry the procedural provisions beyond this point without becoming in- 
volved in some measure and in one form or another in compulsory solution 
to the question at issue between the parties. If after recourse to the means 
indicated in Article 33 the parties should reach a.deadlock, it would be for 
each government to appreciate the situation and to act as good faith de- 
mands. There would also remain the right of every state, whether or not 
à Member of the United . Nations, under certain conditions, to refer the 
dispute to the competent organ of thé United Nations. 

(6) Even if, for the reasons .previously mentioned in this commentary, 
the Commission felt obliged not to go beyond Article 33 of the Charter in 
providing for procedural checks upon arbitrary action, it considered that 
the establishment of the procedural provisions cf the present article as 
an integral part of the law relating to the invalidity, termination and sus- 
pension of the operation of treaties would be a valuable step forward. 
The express subordination of the substantive righis arising under the pro- 
visions of the various articles to the procedure prescribed in the present 
article and the checks on unilateral action which the procedure contains 
would, it was thought, give a substantial measure of protection against 
purely arbitrary assertions of the nullity, termmation or susp ension of 
the operation of a treaty. 

(7) Paragraph 4 merely provides that nothing in the article is to affect 
the position of the parties under any provisions. regarding the settlement 
of disputes in force between the parties. 

(8) Paragraph 5 reserves the right of any party to make the notification 
provided i in paragraph 1 by way of answer to a demand for its perform- 
ance or to a complaint in regard to its violation, even though it may not 
previously have initiated the procedure laid down in the article. In cases 
of error, impossibility of performance or change of circumstances, for ex- 
ample, a state might well not have invoked the ground in question before 
being confronted with a complaint—perhaps even before a tribunal. Sub- 
ject to the provisions of Article 42 concerning the effect of inaction in 
debarring a state from invoking a ground of nullity, termination or sus- 
pension, it would seem right that a mere failure to have made a prior noti- 
fication should not prevent a party from making it in answer to a demand 
for performance of the treaty or to a complaint alleging its violation. - 
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ARTICLE 63 276 


. Instruments for declacing invalid, terminating, withdrawing from 
i or suspending the operation of a treaty 


1. Any act declaring invalid, terminating, withdrawing from or sus- 
pending the operation of a treaty pursuant to the provisions of the treaty 
or of paragraphs 2 or 3 of Article 62 shall be carried out through an 
instrument communicated to the other parties. 

2. If the instrument is not signed by the Head of State, Head of 
Government or Minister for Foreign Affairs, the representative of the 
state communicating it may be called upon to produce full powers. 


. Commentary 


(1) This article and Article 64 replace, with considerable modifications, 
Articles 49 and 50 of the draft provisionally adopted in 1963. 

(2) Article 50 of the 1968 draft dealt only with the procedure govern- 
ing notices of termination, withdrawal or suspension under a right pro- 
vided for in the treaty. In re-examining the article, the Commission noted 
that the procedure governing the giving of notices of termination under 
a treaty would be adequately covered by the general article on notifications 
and communications—now Article 73—-which it had decided to introduce 
into the draft articles. In other words, it came to the conclusion that 
the new article made paragraph 1 of Article 50 of the 1963 draft otiose. 
At the same time, it decided that a general provision was required dealing 
with the instruments by which, either under the terms of the treaty or 
pursuant to paragraphs 2 and 3 of Article 51 (present Article 62), an 
act declaring invalid, terminating or withdrawing from or suspending the 
operation of a treaty may be carried out. This provision is contained in 
paragraph 1 of the present article, which the Commission considered should 
logically be placed after Article 62, since the provision in paragraph 1 
would necessarily operate only after the application of the procedures in 
Article 62. 

(3) Paragraph 2 of the present article replaces Article 49 of the 1963 
draft which was entitled ‘‘authority to denounce terminate ete.” and 
which in effect would have made the rules relating to ‘‘full powers’’ to 
represent the state in the conclusion of a treaty equally applicable in all 
stages of the procedure for denouncing, terminating, withdrawing from or 
suspending the operation of a treaty. One government in its comments 
questioned whether the matter could be disposed of satisfactorily by a 
simple cross reference to the article concerning ‘‘full powers.” Meanwhile 
the Commission had itself considerably revised the formulation of the 
article concerning ‘‘full powers.’’ Accordingly, it re-examined the whole 
question of evidence of authority to denounce, terminate, withdraw from or 
suspend, the operation of a treaty dealt with in Article 49 of the 1963 
draft. It concluded that in the case of the denunciation, termination, etc. of 
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a. treaty there was no need to lay down rules governing evidence of 
authority in regard to the notification and negotiation stages contemplated 
in paragraphs 1-3 of Article 51 of the 1963 draft, since the matter could be 
left to the ordinary workings of diplomatic practice. In corsequence it 
decided to confine paragraph 2 of the present article to the question of 
evidence of authority to execute the final act purporting to declare the 
invalidity, termination, ete. of a treaty. The Commission considered that 
the rule concerning evidence of authority to denounce, terminate, ete., 
should be analogous to that governing ‘‘full powers’’ to express the consent 
of a state to be bound by a treaty. Paragraph 2 therefore provides that 
“If the instrument is not signed by the Head of State, Head of Govern- 
ment or Minister for Foreign Affairs, the representative of the state com- 
municating it may be called upon to. produce full powers.’’ . 

(4) The importance of the present article, in view of the Commission, 
is that it calls for the observance of a measure of formality in bringing 
about the invalidation, termination, etc. of a treaty, and thereby furnishes 
a certain additional safeguard for the security of treaties. In moments 
of tension the denunciation or threat to denounce a treaty has sometimes 
been made the subject of a public utterance not addressed directly to the 
other state concerned. But it is clearly essential that any such declaration 
purporting to put an end to or to suspend the operation of a treaty, at 
whatever level it is made, should not be a substitute for the formal act 
which diplomatie propriety and legal regularity would seem to require. . 


ARTICLE 64 277 


Revocation of notifications and instruments 
provided for in Articles 62 and 63 


_A notification or instrument provided for in Articles 62 and 63 may 
be revoked at any time before it takes effect. . 


Commentary 


(1) The present article replaces and reproduces the substance of para- 
graph 2 of Article 50 of the 1968 draft. 

(2) The Commission appreciated that in 1 their comments certain govern- 
ments had questioned the desirability of stating the rule in a form which 
admitted a complete liberty to revoke a notice of denunciation, termina- 
tion, withdrawal or suspension prior to the moment of its taking effect, 
Tt also recognized that one of the purposes of treaty provisions requiring a 
period of notice is to enable the other parties to take any necessary steps 
in advance to adjust themselves to the situation created by the termination 
of the treaty or the withdrawal of a party. But, after carefully. re- 
examining the question, it concluded that the considerations militating in 
favour of encouraging the revocation of notices and instruments of denun- 
ciation, termination, etc. are so strong that the general rule should admit 
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a general freedom to do so prior to the taking effect of the notice or instru- 
ment. The Commission also felt that the right to revoke the notice is 
really implicit in the fact that it is not to become effective until a certain 
date and that it should be left to the parties to lay. down a different rule 
in the treaty in any case where the particular subject matter. of the treaty 
appeared to render this necessary. Moreover, if the other parties were 
aware that the notice was not to become definitive until after the expiry 
of a given period, they would, no doubt, take that fact into. account in any 
preparations which they might make. The rule stated in the present article 
accordingly provides that a notice or instrument of denunciation, termina- 
tion, ete. may be revoked at any time unless the treaty otherwise eae 


ee 5: CONSEQUENCES OF THE INVALIDITY, TERMINATION OR SUSPENSION 
OF THE OPERATION OF A TREATY ` 


ARTICLE 65 278 
Consequences of the invalidity of a treaty 


1. The provisions of a void treaty have no legal force. 

2; If -acts have nevertheless been performed in reliance on such a 
treaty : 

(a) Each party may require any other party to establish as far as 
possible in their mutual relations the position that would have existed 
if the acts had not been performed; 

(b) Acts performed in good faith before the nullity was invoked are 
not rendered unlawful by reason only of the nullity of the treaty. 

3. In cases falling under Articles 46, 47, 48 or 49, paragraph 2 does 
not apply with respect to the party to which the fraud, coercion or 
corrupt act is imputable. 

4. In the case of the invalidity of a particular state’s consent to be 
bound by a multilateral treaty, the foregoing rules apply in the relations — 
between that state and the parties to the treaty. 


Commentary 


(1) This article deals only with the legal effects of the invalidity of -a 
treaty. It does not deal with any questions of responsibility or of redress 
arising from acts which are the cause of the invalidity of a treaty. - Fraud 
and coercion, for example, may raise questions of responsibility and redress 
as well as of nullity. But those questions are excluded from the scope of 
the present articles by the general provision in Article 69. 

(2) The Commission considered that the establishment of the nullity 
of a treaty on any of the grounds set forth in Section 2 of Part V would 
mean that the treaty was void ab initio and not merely from the date when 
the ground: was invoked. Only in the case of the treaty’s becoming void 
and terminating under Article 61 of -Section 3 of that Part would the 
treaty not be invalid as from the very moment of its purported conclusion. 
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Paragraph 1 of this article, in order to leave no doubt upon this point, 
states simply that the provisions of a void treaty have no legal force. 

(8) Although the nullity attaches to the treaty ab initio, the ground of 
invalidity may, for unimpeachable reasons, have not been invoked until 
after the parties have for some period acted in reliance on the treaty in 
good faith as if it were entirely valid. In such cases the question arises 
as to what should be their legal positions in regard to those acts. ‘The 
Commission considered that where neither party was to be regarded as a 
wrongdoer in relation to the cause of nullity (¢.e. where no fraud, corrup- 
tion or coercion was imputable to either party), the legal position should be 
determined on the basis of taking account both of the invalidity of the 
treaty ab mitio and of the good faith of the parties. Paragraph 2 (a) ac- 
cordingly provides that each party may require any other party to establish 
as far as possible in their mutual relations the position that would have 
existed if the acts had not been performed. It recognizes that in principle 
the invalidation of the treaty as from the date of its conclusion is to have 
its full effects and that any party may therefore call for the establishment, 
so far as possible, of the status quo ante. Paragraph 2(b), however, pro- 
tects the parties from having acts performed in good faith in reliance on 
the treaty converted into wrongful acts simply by reason of the fact that 
the treaty has turned out to be invalid. The phrase ‘‘by reason only of 
the nullity of the treaty’’ was intended by the Commission to make it clear 
that, if the act in question were unlawful for any other reason independent 
of the nullity of the treaty, this paragraph would not suffice to render it 
lawful. 

(4) Paragraph 3, for obvious reasons, excepts fein the benefits of para- 
graph 2 a party whose fraud, coercion or corrupt act has been the cause 
of the nullity of the treaty. The case of a treaty void under Article 50 
by reason of its conflict with a rule of jus cogens is not mentioned: in para- 
graph 3 because it is the subject of a special provision in Article 67. 

(5) Paragraph 4 applies the provisions of the previous paragraphs also 
in the case of the nullity of the consent: of an individual state to be bound 
by a multilateral treaty. In that case they naturally operate only in the 
relations between that state and the parties to the treaty. 


ARTICLE 66 279 
Consequences of the termination of a treaty 


1. Unless the treaty otherwise provides or. the parties otherwise agree, 
the termination of a treaty under its PENR E or in accordance with the 
present articles: 

(a) Releases the patties from any obligation further to perform the 
treaty; 

(b) Does not affect any right, obligation or legal situation of the 
parties created through the execution of the treaty prior to its termi- 
nation. 
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2. If a state denounces or withdraws from a multilateral treaty, para- 
graph 1 applies in the relations between that state and each of the other 
parties to the treaty from the date when such denunciation or withdrawal 
takes effect. — 


Commentary 


(1) Article 66, like the previous article, does not deal with any question 
of responsibility or redress that may arise from acts which ere the cause 
of the termination of a treaty, such as breaches of the treaty by one of 
the parties; questions of state responsibility are excluded from the draft 
by Article 69. 

_ (2) Some treaties contain express provisions regarding consequences 
which follow upon their termination or upon the withdrawal of a party. 
- Article XIX of the Convention on the Liability of Operators of Nuclear 

' Ships,?*° for example, provides that even after the termination of the con- 

‘vention, liability for a nuclear incident is to continue for @ certain period 
with respect to ships the operation of which was licensed during the eur- 
rency of the convention. Again some treaties, for example, the European 
Convention on Human Rights and Fundamental Freedoms,”** expressly 
provide that the denunciation of the treaty shall not release the state from 
its obligations with respect to acts done during the currency of the con- 
vention. Similarly, when a treaty is about to terminate or a party pro- 
poses to withdraw, the parties may consult together and agr2e upon con- 
ditions to regulate the termination or withdrawal. Clearly, any such con- 
ditions provided for in the treaty or agreed upon by the parties must 
prevail, and the opening words of paragraph 1 of the article (which are 
also made applicable to paragraph 2) so provide. ; 

(3) Subject to any conditions contained in the treaty or agreed ee 
the parties, paragraph 1 provides, first, that the termination of a treaty 
releases the parties from any obligation further to perform it. Secondly, 
it provides that the treaty’s termination does not affect any right, obliga- 
tion or legal situation of the parties created through the execution of 
the treaty prior to its termination. The Commission appreciated that dif- 
ferent opinions are expressed concerning the exact legal basis, after a treaty 
has been terminated, of rights, obligations or situations resulting from 
executed provisions of the treaty, but did not find it necessary to take a 
position on this theoretical point for the purpose of formulating the rule 
in paragraph 1(@). On the other hand, by the words ‘‘any right, obligation 
or legal situation of the parties created through the execution of the 
treaty,’ the Commission wished to make it clear that paragraph 1(b) 
relates only to the right, obligation or legal situation of the states parties 
to the treaties created through the execution, and is not in any way con- 
cerned with the question of the ‘‘ vested interests’’ of individuals. 

(4) The Commission appreciated that in connexion with Article 58 
(supervening impossibility of performance) certain governments raised the 
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question of equitable adjustment in the case of a treaty which has been 
partially executed by one party only. The Commission, though not in 
disagreement with the concept behind the suggestions of these govern- 
ments, felt that the equitable adjustment demanded by each case would 
necessarily depend on its particular circumstances. It further considered 
that, having regard to the complexity of the relations between sovereign 
states, it would be difficult to Zormulate in advance a rule which would 
operate satisfactorily in each case. Accordingly, it concluded that the 
matter should be left to the application of the principle of good faith in 
the application of the treaties demanded of the parties by the rule pacta 
sunt servanda. 

(5) Paragraph 2 applies the same rules to the case of an individual 
state’s denunciation of or withdrawal from a multilateral treaty in the 
relation between that state and each of the other parties to the treaty. 

.(6) The present article has to be read in the light of Article 67, para- 
graph 2 of which lays down a special rule for the case of a treaty which be- 
comes void and terminates under Article 61 by reason of the establishment 
of a new rule of jus cogens with which its provisions are in conflict. 

(7) The article also has to be read in conjunction with Article 40 which 
provides, inter alia, that the termination or denunciation of a treaty or 
the withdrawal of a party from it is not in any way to impair the duty 
of any state to fulfil any obligation embodied in the treaty to which it is 
: subject under any other rule of international law. This provision is likely. 
to be of particular importance in cases of termination, denunciation or 
withdrawal. Moreover, although a few treaties, such as the Geneva Con- 

ventions of 1949 for the humanizing of warfare, expressly Jay down that 
denunciation does not impair the obligations of the parties under general 
international Jaw, the majority do not. 


ARTICLE 67 282 


Consequences of the nullity or termination of a treaty conflicting with 
` a peremptory norm of general international law 


1. In the case of a treaty void under Article 50 the parties shall: 

(a) Eliminate as far as possible the consequences of any act done in 
reliance on any provision which conflicts with the peremptory norm of 
general international law; and 

(b) Bring their mutual relations into conformity with the peremptory 
norm of general international law. 

2. In the case of a treaty which becomes void and terminates under 
Article 61, the termination of the treaty: 

(a) Releases the parties from any obligation further to perform the 
treaty; . . 

(b) Does not affect any right, obligation or legal situation of the 
parties created through the execution of the treaty prior to its termina- 
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tion; provided that those rights, obligations or situations may thereafter 
be maintained only to the extent that their maintenance is not in itself 
in conflict with the new peremptory norm of general international law. 


Commentary 


(1) The nullity of a treaty ab initio by reason of its conflict with a rule 
of jus cogens in force at the time of its conclusion is a special case of 
nullity. The question which arises in consequence of the invalidity is not 
so much one of the adjustment of the position of the parties in relation 
to each other as of the obligation of each of them to bring its position into 
conformity with the rule of jus cogens. Similarly, the termination of a 
treaty which becomes void and terminates under Article 61 by reason of 
its conflict with a new rule of jus cogens is a special case of termination. 
(and indeed also a special case of invalidity, since the invelidity does 
not operate ab initio). Although the rules laid down in Article 66, para- 
graph 1, regarding the consequences of termination are applicable in 
principle, account has to be taken of the new rule of jus cogens in consid- 
ering the extent to which any right, obligation or legal situation of the 
parties created through the previous execution of the treaty may still be 
maintained. 

(2) The consequences of the nullity of a treaty under Article 50. and 
of the termination of a treaty under Article 61 both being special cases 
arising out of the application of a rule of jus cogens, the Commission de- 
cided to group them together in the present article. Another consideration 
leading the Commission to place these cases in the same article was that 
their juxtaposition would serve to give added emphasis to the distinction 
between the original nullity of a treaty under Article 50 and the subsequent 
annulment of a treaty under Article 61 as from the time- of the establish- 
ment of the new rule of jus cogens. Having regard to the misconceptions 
apparent in the comments of certam governments regarding the possibility 
of the retroactive operation of these articles, this additional emphasis on 
the distinetion between the nullifying effect of Article 50 and the -termi- 
nating effect of Article 61 seemed to the Commission to be desirable. 

(8) Paragraph 1 requires the parties to a treaty void ab wuti under - 
Article 50 first to eliminate as far as possible the consequences of any act 
done in reliance on any provision which conflicts with the rule of jus cogens, 
and secondly, to bring their mutual relations into conformity with that 
rule. The Commission did not consider that in these cases the paragraph 
should concern itself with the mutual adjustment of their interests as 
such. It considered that the paragraph should concern itself solely with 
ensuring that the parties restored themselves to a position which was in 
full conformity with the rule of jus cogens. 

(4) Paragraph 2 applies to cases under Article €1 and the ee Te- 
garding the consequences of the termination of a treaty set out in para- 
graph 1 of Article 66 with the addition of one impcrtant proviso. Any 
right, obligation or legal situation of the parties created through the 
execution of the treaty may afterwards be maintained only to the extent 
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that its maintenance is not in itself in conflict with the new rule of jus 
cogens. In other words, a right, obligation or legal.situation valid when 
it arose is not to be made retroactively invalid; but its further maintenance 
after the establishment of the new rule of jus cogens is admissible only. 
to the extent that such further maintenance is not in itself in conflict with 
that rule. 


ARTICLE 68 783 
Consequences of the suspension of the operation of a treaty 


1. Unless the treaty otherwise provides or the parties otherwise agree, 
the suspension of the operation of a treaty under its provisions or in 
accordance with the present articles: 

' (a) Relieves the parties between. which the operation of the treaty is 
suspended from the obligation to perform the treaty in their mutual 
relations during the period of suspension; ` . 

(b) Does not otherwise affect the legal relations palwege the pars 
established by the treaty. 

2. During the period of the suspension the parties shall refrain oe 
acts tending to render the es i of the operation of the treaty 
impossible. 


Commentary 


(1) This article, like Articles 65 and 66, aves not touch the question of 
responsibility, which is reserved by. Article 69, but concerns only the direct 
consequences of the suspension of the operation of the treaty. 

. (2) Since a treaty may sometimes provide for, or the parties agree upon, 
the conditions which are to apply during the suspension of a treaty’s 
operation, the rule contained in paragraph 1 is subject to any such pro- 
vision or agreement. This rule. states in sub-paragraph (a) that the sus- 
pension of the operation of a treaty relieves the parties between which the 
operation of the treaty is suspended from the obligation to perform the 
treaty in their mutual relations during the period of the suspension. The 

sub-paragraph speaks of relieving ‘‘the parties between which the operation 
of. the treaty is suspended’’ because in certain cases the suspension may 
occur between only some of the.parties to a multilateral treaty, for ex- 
ample, under Article 55 (inter se agreement to suspend) and Article 57, 
paragraph 2 (suspension in ease of breach). | 

(3) Paragraph 1 (b), however, emphasizes that the suspension ‘of a 
treaty’ s operation ‘‘does not otherwise affect the legal relations between the 
parties established by the treaty.’’ This provision is intended to make it 
clear that the legal nexus between the parties established by the treaty 
remains intact and that it is only the operation of its provisions which is 
UPE 

: (4) This point is carried further in paragraph 2, which specifically re- 
quires the parties, during me period of the a iis to refrain from 
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acts calculated to render the operation of the treaty impossible as soon 
as the ground or cause of suspension ceases. The Commission considered 
this obligation to be implicit in the very concept cf ‘‘suspension,’’ and 
to be imposed on the parties by their obligation under the pacta sunt ser- 
vanda rule (Article 23) to perform the treaty in good faith. 


PART VI 
MISCELLANEOUS PROVISIONS 
ARTICLE 69 754 
Cases of state succession and state responsibility 


The provisions of the present articles are without prejudice to any 
question that may arise in regard to a treaty from a succession of states 
or from the international responsibility of a state. 


Commentary 


(1) The Commission, for the reasons explained in paragraphs 29-31 of 
the Introduction to the present chapter of this Report, decided not to 
include in the draft articles any provisions relating (1) to the effect of 
the outbreak of hostilities upon treaties, (2) to the succession of states 
with respect to treaties, and (3) to the application of the law of state 
responsibility in case of a breach of an obligation undertaken in a treaty. 
In reviewing the final draft, and more especially its provisions concerning 
the termination and suspension of the operation of treaties, the Commission 
concluded that it would not be adequate simply to leave the exclusion from 
the draft articles of provisions connected with the second and third topics 
for explanation in the introduction to this chapter. It decided that an 
express reservation in regard to the possible impact of a succession of 
states or of the international responsibility of a state on the application 
of the present articles was desirable in order to prevent any misconceptions 
from arising as to the interrelation between the rules governing those 
matters and the law of treaties. Both these matters may have an impact 
on the operation of certain parts of the law of treaties in conditions of 
entirely normal international relations, and the Commission felt that eon- 
siderations of logic and of the completeness of the draft articles indicated 
the desirability of inserting a general reservation covering cases of suc- 
cession and cases of state responsibility. 

(2) Different considerations appeared to the Commission to apply to the 
case of an outbreak of hostilities between parties to a treaty. It recognized 
that the state of facts resulting from an outbreak of hcstilities may have the 
practical effect of preventing the application of the treaty in the circum- 
stanees prevailing. It also recognized that questions may arise as to the 
legal consequences of an outbreak of hostilities with respect to obligations 
arising from treaties. But it considered that in the international law of 
today the outbreak of hostilities between states must be considered as an 
entirely abnormal condition, and that the rules governing its legal conse- 
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quences should not be regarded as forming part of the general rules of 
international law applicable in the normal relaticns between states. Thus, 
the Geneva Conventions codifying the law of the sea contain no reservation 
in regard to the case of an outbreak of hostilities notwithstanding the 
obvious impact which such an event may have on the application of many 
provisions of those conventions; nor do they purport in any way to regulate 
the consequences of such an event. It is true that one article in the Vienna 
Convention on Diplomatic Relations (Article 44) and a similar article in 
the Convention on Consular Relations (Article 26) contain a reference to 
cases of ‘‘armed conflict.’’ Very special considerations, however, dictated 
the mention of cases of armed conflict in those articles and then only to 
underline that the rules laid down in the articles hold good even in such 
cases. The Vienna Conventions do not otherwise purport to regulate the 
‘consequences of an outbreak of hostilities; nor dc they contain any general 
reservation with regard to the effect of that event on the application of 
their provisions. Accordingly, the Commission concluded that it was 
justified'in considering the case of an outbreak of hostilities between parties 
to a treaty to be wholly outside the scope of the general law of treaties to 
be codified in the present articles; and that no account should be taken of 
that case or any mention made of it in the draft articles. 

(3) The reservation regarding cases of a succession of states and of 
international responsibility is formulated in the present article in entirely 
general terms. The reason is that the Commission considered it essential 
that the reservation should not appear to prejudge any of the questions of 
principle arising in connexion with these topics, the codification of both 
of which the Commission already has in hand. 


ARTICLE 70 285 
Case of an aggressor state 


The present articles are without prejudice to any obligation in relation 
to a treaty which may arise for an aggressor state in consequence of 
measures taken in conformity with the Charter of the United Nations 
with reference.to that state’s aggression. 


Commentary 


(1) In its commentary on Article 31, which ‘specifies that an obliga- 
tion arises for a third state from a provision in a treaty only with its con- 
sent, the Commission noted that the ease of an aggressor state would fall 
outside the principle laid down in the article. At the same time, it ob- 
serves that Article 49 prescribes the nullity of a treaty procured by the 
coercion of a state by the threat or use of force ‘‘in violation of the 
principles of the Charter of the United Nations,’’ and that a treaty pro- 
vision imposed on an aggressor state would not therefore infringe Article 
49. Certain governments also made this point in their comments on. Article 
59 of the 1964 draft (present Article 31), and suggested that a reservation 
covering the case of an aggressor should be inserted in the article. In 
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examining this suggestion at the present session, the Commission coneluded 
that, if such a reservation were to be formulated, a more general reserva- 
tion with respect to the case of an aggressor state applicable to the draft 
articles as a whole might be preferable. It felt that there might be other 
articles, for example, those on termination and suspension of the operation 
of treaties, where measures taken against an aggressor state might have 
implications. 

(2) Two main points were made in the Commission in this connexion. 
First, if a general reservation were to be introduced covering the draft 
articles as a whole, some members stressed that it would be essential to 
avoid giving the impression that an aggressor state is to be considered as 
completely exlex with respect to the law of treaties. Otherwise, this might 
impede the process of bringing the aggressor state back into a condition of 
normal relations with the rest of the international community. : 

(3) Secondly, members stressed the possible danger of one party uni- 
laterally characterizing another as an aggressor for the purpose of termi- 
nating Inconvenient treaties; and the need, in consequence, to limit any 
reservation relating to the case of an aggressor state to measures taken 
against it in conformity with the Charter. 

(4) Some members questioned the need to include a reservation of the 
kind proposed in a general convention on the law of treaties. They con- 
sidered that the case of an aggressor state belonged to a quite distinct part 
of international law, the possible impact of which on the operation of the 
law of treaties in particular circumstances could be assumed and need not 
be provided for in the draft articles. The Commission, however, con- 
eluded that, having regard to the nature of the above-mentioned provisions 
of Articles 49 and 31, a general reservation in regard to the case of an 
aggressor state would serve a useful purpose. At the same time, it con- 
cluded that the reservation, if it was to be acceptable, must be framed 
in terms which would avoid the difficulties referred to in paragraphs (2) 
and (38) above. 

(5) Accordingly, the Commission decided to insert in the present article 
a reservation formulated in entirely general terms and stating that the 
present articles on the law of treaties are ‘‘ without prejudice to any obli- 
gation in relation to a treaty whick may arise for an aggressor state in 
consequence of measures taken in conformity with oe Charpen of tng 
United Nations with reference to that state’s aggression.”’ 


PART VII 
DEPOSITARIES, NOTIFICATIONS, CORRECTIONS AND REGISTRATION 
ARTICLE 71 786 
Deposttaries of treaties 


1. The depositary of a treaty, which may be a state or an interna- 
tional organization, shall be designated by the PERRAS states in the 
treaty or in some other manner. 


286 1962 draft, Articles 28 and 29, paragraph 1, and 1965 draft, Article 23. 
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2: The functions of a depositary of a treaty are international in char- 
acter and the depositary is under an obligation to act impartially i in their 
performance., 


Commentary 


(1) The depositary of a treaty, whose principal functions are set out 
in the next article, plays an essential procedural role in the smooth opera- 
tion. of a multilateral treaty. A multilateral treaty normally designates 
a particular state or international organization as depositary. In the case 
of a treaty adopted within an international organization or at a conference 
convened under its auspices, the usual practice is to designate the compe- 
tent organ of the organization as depositary, and in other cases the state 
in whose territory the conference is convened. The text of this article, as 
provisionally adopted in 1962, gave expression to this practice in the form 
of residuary rules which would govern the appointment of the depositary 
of a multilateral treaty in the absence of any nomination in the treaty 
itself. No government raised any objection to those residuary rules, but 
in re-examining the article at its Seventeenth Session, the Commission re- 
vised its opinion as to the utility of the rules and concluded that the matter 
should be left to the states which drew up the treaty to decide. Paragraph 
1 of the article, as finally adopted, therefore simply provides that ‘‘The 
depositary of a treaty, which may be a state or an international organiza- 
tion, shall be designated by the negotiating states in the treaty or in some 
other manner.’’ 

(2) At its Seventeenth Session the Commission also decided to transfer 
to the present article the substance of what had appeared in its 1962 draft 
as paragraph 1 of Article 29. This paragraph stressed the representative 
character of the depositary’s functions and its duty to act impartially in 
their performance. In revising the provision the Commission decided that 
it was preferable to speak of a depositary’s functions being international 
in character. Accordingly, paragraph 2 of the present article now states 
that ‘‘The functions of a depositary of a treaty are international in char- 
acter and the depositary is under an obligation to act impartially in their 
performance.’’ When the depositary is a state, in its capacity as a party. 
it may of course express its own policies; but as depositary it must be 
objective and perform its functions impartially. 


- ARTICLE 72 287 


Functions of depositartes 


1, The functions of a depositary, unless the treaty etierwixe provides, 
comprise in particular: 

. (a) Keeping the curea of the Beene text of the reay, if entrusted 
to it; 

(b) Brevarieg certified copies of the oeta text and any further text 
in such additional languages as may be required by the treaty and trans- 


287 1962 and 1965 drafts, Article 29. 
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mitting them to the states entitled to become parties to the treaty; 

(c) Receiving any signatures to the treaty and any instruments and 
notifications relating to it; 

(d) Examining whether a signature, an instrument or a reservation 
is in conformity with the provisions of the treaty and of the present 
articles and, if need be, bringing the matter to the attention of the state 
in question; 

(e) Informing the states entitled to become parties to the treaty of 
acts, communications and notifications relating to the treaty; _ 

(f) Informing the states entitled to become parties to the treaty when 
the number of signatures or of instruments of ratification, accession, 
acceptance or approval required for the entry into force of the treaty 
have been received or deposited; 

(g) Performing the functions specified in other provisions of the 
present articles. 

2. In the event of any difference appearing between a state and the 
depositary as to the performance of the latter’s functions, the depositary 
shall bring the question to the attention of the other states entitled to 
become parties to the treaty or, where appropriate, of the competent 
organ of the organization concerned. 


Commentary 


(1) Mention is made of the depositary in various provisions of the 
present articles and the Commission considered it cesirable to state in a 
single article the principal functions of a depositary. In doing so, it gave 
particular attention to the Summary of the Practice of the Secretary- 
General as Depositary of Multilateral Agreements.?*® Paragraph 1, there- 
fore, without being exhaustive, specifies the principal functions of a de- 
positary. The statement of these functions in the text of an article pro- 
visionally adopted in 1962 has been shortened and modified in the light of 
the comments of governments. 
=- (2) Paragraph 1(a) speaks of the depositary’s function of ‘‘keeping 
the custody of the original text of the treaty, if entrusted to it.” This 
is because sometimes, for example, the original text is permanently or 
temporarily deposited with the host state of a conference while an inter- 
national organization acts as the depositary, as in the case of the Vienna 
Conventions on Diplomatic and Consular Relations. 

(8) Paragraph 1(b) needs no comment other than to mention that the 
requirement for the preparation of texts in additional languages may 
possibly arise from the rules of an international organization, in which 
ease the matter is covered by Article 4. Paragraph 1(c) needs no 
comment. a 

(4) Paragraph 1(d) recognizes that a depositary has a certain duty to 
examine whether signatures, instruments and reservations are in con- 
formity with any applicable provisions of the treaty or of the present 


288 ST/LEG/T. 
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articles, and if necessary to bring the matter to the attention of the state 
in question. That is, however, the limit of the depositary’s duty in this 
connexion. It is no part of the functions to adjudicate on the validity 
of an instrument or reservation. If an instrument or reservation appears 
to be irregular, the proper course of a depositary is to draw the attention 
of the reserving state to the matter and, if the latter does not concur with 
the depositary, to communicate the reservation to the other interested 
states and bring the question of the apparent irregularity to their atten- 
tion in accordance with paragraph 2 of the present article. 

(5) Paragraph 1(e) needs no comment except to recall the significance 
of Article 73 in this connexion and to underline the obvious desirability of 
the prompt performance of this function by a depositary . 

(6) Paragraph 1(f) notes the duty of the depositary to inform the 
states entitled to become parties to the treaty when the number of signa- 
tures or of instruments of ratification, ete. required for the entry into 
force of the treaty have been received or deposited. The question whether 
the required number has been reached may sometimes pose a problem, as 
when questionable reservations have been made. In this connexion, as in 
others, although the depositary has the function of making a preliminary 
examination of the matter, it is not Invested with competence to make a final 
determination of the entry into force of the treaty binding upon the other 
states concerned. However normal it may be for states to accept the 
depositary’s appreciation of the date of the entry into force of a treaty, 
it seems clear that this appreciation may be challenged by another state 
and that then it would be the duty of the depositary to consult all the other 
interested states as provided in paragraph 2 of the present article. 

(T) Paragraph 1(g) needs no comment. | 

(8) Paragraph 2 lays down the general principle that in the event of 
any. differences appearing between any state and the depositary as to the 
performance of the latter’s functions, the proper course and the duty 
of the depositary is to bring the question to the attention of the other 
negotiating states or, where appropriate, of the competent organ of the 
organization concerned. This principle really follows from the fact that, 
as indicated above, the depositary is not invested with any competence to 
adjudicate upon or to determine matters arising in connexion with the 
performance of its functions. 


ARTICLE 73 789 


Notifications and communications 


Except as the treaty or the present articles otherwise provide, .any 
notification or communication to be made by any state under the 
present articles shall: . 

(a) If there is no depositary, be transmitted directly to the states for 
which it is intended, or if there is a depositary, to the latter; 


289 1965 draft, Article 29 (bis), 
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(b) Be considered as having been made by the state in question only 
upon its receipt by the state to which it was transmitted or, as the case 
may be, upon its receipt by the depositary; 

(c) If transmitted to a depositary, be considered as received by the 
state for which it was intended only upon the latter state’s having been 
informed by the depositary in accordance with Article 72, paragraph 


1(e). 


Commentary 


1) The drafts provisionally adopted by the Commission at its Four- 
teenth, Fifteenth and Sixteenth Sessions contained a number of articles 
in which reference was made to communications or notifications to be made 
directly to the states concerned, or if there was a depositary, to the latter. 
Article 29 of the 1962 draft also contained provisions regarding the duty of 
a depositary to transmit such notifications or communications to the 
interested states. In re-examining certain of these provisions at its 
Seventeenth Session the Commission concluded that it would allow a con- 
siderable simplification to be effected in the texts of the various articles 
if a general article were to be introduced covering notifications and com- 
munications. 

(2) If the treaty itself contains provisions euie the making of 
notifications or communications required under its clauses, they necessarily 
prevail, as the opening phrase of the article recognizes. But the general 
rule contained in sub-paragraph (a), which reflects the existing practice, is 
that if there is no depositary, a notification or communication is to be 
transmitted directly to the state for which it is intended, whereas if there 
is a depositary it is to be transmitted to the latter, whose function it will 
be under Article 72 to inform the other states of the notification or com- 
munication. Such is, therefore, the rule given in sub-paragraph (a) of this 
article. This rule relates essentially to notifications and communications 
relating to the ‘‘life’’ of the treaty—acts establishing consent, reservations, 
objections, notices regarding invalidity, termination, ete. Treaties which 
have depositaries, such as the Vienna Conventions on Diplomatie and 
Consular Relations, may contain provisions relating to substantive matters 
which require notifications. Normally, the context in which they occur 
will make it plain that the notifications are to be made directly to the state 
for which they are intended; and in any event the Commission considered 
that in such cases the procedure to be followed would be a matter of the 
interpretation of the treaty. 

(3) The problem which principally occupied the Commission related to 
the legal questions as to the points of time at which a notification or com- 
munication was to be regarded as having been accomplished by the state 
making it, and as operative with respect to the state for which it was 
intended. Sub-paragraphs (b) and (e) express the Commission’s con- 
clusions on these questions. The Commission did not consider that 
there was any difficulty when the notification or communiction was 
transmitted directly to the state for which it was intended. In these 
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cases, in its opinion, the rule must be that a notification or communi- 
cation is not to be considered as ‘‘made’’ by the state transmitting it until 
it has been received by the state for which it is intended. Equally, of 
course, it is not to be considered as received by, and legally in operation 
with respect to, the latter state until that moment. Such is the rule laid 
down in paragraph (b) for these cases. | 

(4) The main problem is the respective positions of the transmitting 
state and of the other states when a notification or communication is sent 
by the former to the depositary of the treaty. In these cases, there must 
in the nature of things be some interval of time before the notification is 
received by the state for which it is intended. Inevitably, the working of 
the administrative processes of the depositary and the act of retransmission 
will entail.some delay. Moreover, the Commission was informed that in 
practice cases aré known to occur where the delay is a matter of weeks 
rather than of days. The question of principle at issue is whether the 
depositary is to be considered the agent of each party so that receipt of a 
notification or communication by a depositary must be treated as the 
equivalent of receipt by the state for which it was intended. On this ques- 
tion the majority of the Commission concluded chat the depositary is to 
be considered as no more than a convenient mechenism for the accomplish- 
ment of certain acts relating to a treaty and for the transmission of 
notifications and communications to the states parties to or entitled to 
become parties to the treaty. Consequently, in its view the depositary 
should not be regarded as the general agent of each party, and receipt 
by the depositary of a notification or communicaticn should not be regarded 
as automatically constituting a receipt also by every state for which it is 
intended. If the contrary view were to be adopted, the operation of vari- 
ous forms of time-limits provided for in the present articles or specified 
in treaties might be materially affected by any lack of diligence on the 
part of a depositary, to the serious prejudice of the intended recipient 
of a notification or communication, for example, under Article 17, para- 
graphs 4 and 5, relating to objections to reservations, and Article 62, para- 
graphs 1 and 2, relating to notification of a claim to invalidate, termi- 
nate, ete. a treaty. Equally, the intended recipient, still unaware of a 
notification or communication, might in all innocence commit an act which 
infringed the legal rights of the state making it. 

(5) The Commission recognized that, owing to the time-lag which may 
occur between transmission by the sending state to the depositary and 
receipt of the information by the intended addressee from the depositary, 
delicate questions of the respective rights and obligations of the two states 
vis-à-vis each other may arise in theory and occasionally in practice. It 
did not, however, think that it should attempt to solve all such questions 
in advance by a general rule applicable in all cases and to every type 
of notification or communication. It considered that they should be left 
to be governed by the principle of good faith in the performance of 
treaties in the light of the particular circumstances of each case. The 
Commission therefore decided to confine itself, in cases where there is a 
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depositary, to stating two basic procedural rules regarding (a' the making 
of a notification or communication by the sending state and (b) its receipt 
by the state for which it is intended. 

(6) Accordingly, paragraph (b) provides that, so far as the sending state 
is concerned, the state will be considered as having made a notification or 
communication on its receipt by the depositary; a sending state will thus 
be considered as having, for example, made a notice of objection to a 
reservation or a notice of termination when it has reached the depositary. 
Paragraph (b), on the other hand, provides that a notification or com- 
munication shall be considered as received by the state for which it is in- 
tended only upon this state’s having been informed of it by the depositary. 
Thus, the commencing date of time-limit fixed in the present articles 
would be the date of receipt of the information by the state for which the 
notification or communication was intended. 

(7) The rules set out in paragraphs (a), (b) and (c) o? the article 
are prefaced by the words ‘‘ Except as the treaty cr the present articles 
may otherwise provide.’’ Clearly, if the treaty, as not infrequently 
happens, contains any specific provisions regarding notification or com- 
munication, these will prevail. The exception in regard to the ‘‘present 
articles’’ is stressed in the opening phrase primarily in order to prevent any 
misconception as to the relation between the present article and Articles 
13 (exchange or deposit of instruments of ratification, acceptance, ete.) 
and 21 (entry into force of treaties). As already explained in the eom- 
mentary to Article 18, what is mvolved in sub-paragraphs (6) and (c) 
of that article is only the performance of an act required by the treaty to 
establish the consent of a state to be bound. The parties have accepted that 
the act of deposit will be sufficient by itself to establish a legal nexus 
between the depositing state and any other state which has expressed its 
consent to be bound by the treaty. The depositary has the duty to inform 
the other states of the deposit but the notification, under existing practice, 
is not a substantive part of the transaction by which the depositing state 
establishes legal relations with them under the treaty. Some conventions, 
such as the Vienna Conventions on Diplomatic and Consular Relations, 
for that very reason provide that a short interval of time shall elapse 
before the act of ratification, etc. comes into force for the other contracting 
states. But unless the treaty otherwise states, ‘‘notification*’ is not, as 
such, an integral part of the process of establishing the legal nexus between 
-the depositing state and the other contracting statas. Similarly, in the 
ease of entry into force, notification is not, unless the treaty so stipulates, . 
an integral element in the process of entry into force. In consequence, it 
is not considered that there is, in truth, any contradiction between Articles 
13 and 21 and the present article. But in any event, the specifie provi- 
sions of those articles prevail. 

(8) The scope of the article is limited to notifications and communica-- 
tions ‘‘to be made . . . under the present articles.’’ As already mentioned 
in paragraph (2) of this commentary, the notifications and communica- 
tions requiring to be made under treaties are of different kinds. As the 


1967] : OFFICIAL DOCUMENTS ` 459 


rules set out in the present article would be inappropriate in some cases, 
the Commission decided to limit the operation of the article to notices and 
communications to be made under any of the present articles. 


ARTICLE 74 79° 
Correction of errors in texts or in certified copies of treaties 


1. Where, after the authentication of the text of a treaty, the con- 
tracting states are agreed that it contains an error, the error shall, 
unless they otherwise decide, be corrected: 

(a) By having the appropriate correction made in the text and caus- 
ing the correction to be initialled by duly authorized representatives ; 

(b) By executing or exchanging a separate instrument or instruments 
settting out the correction which it has been agreed to make; or 

(c) By executing a corrected text of the whole treaty by the same 
procedure as in the case of the original text. 

2. Where the treaty is one for which there is a depositary, the latter: 

(a) Shall notify the contracting states of the error and of the proposal 
to correct it if no objection is raised within a specified time-limit; 

(b) If on the expiry of the time-limit no objection has been raised, 
shall make and initial the correction in the text and shall execute 
a procès-verbal of the rectification of the text, and communicate a copy 
of it to the contracting states; 

(c) If an objection has been raised to the proposed correction, shall 
communicate the objection to the other contracting states. 

3. The rules in paragraphs 1 and 2 apply also where the text has been 
authenticated in two or more languages and it appears that there is a 
lack of concordance which the contracting states agree should be 
corrected. 

4. (a) The corrected text replaces the defective text ab initio, unless 
the contracting states otherwise decide; 

(b) The correction of the text of a treaty that has been registered 
shall be notified to the Secretariat of the United Nations. 

5. Where an error is discovered in a certified copy of a treaty, the 
depositary shall execute a procès-verbal specifying the rectification and 
communicate a copy to the contracting states. 


Commentary 


(1) Errors and inconsistencies are sometimes found in the texts of 
treaties and the Commission considered it desirable to include provisions 
in the draft articles concerning methods of rectifying them. The error or 
inconsistency may be due to a typographical mistake or to a misdescription 
or misstatement due to a misunderstanding and the correction may affect 
the substantive meaning of the text as authenticated. If there is a dis- 
pute as to whether or not the alleged error or inconsistency is in fact 


290 1962 draft, Articles 26 and 27, and 1965 draft, Article 26. 
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such, the question is not one simply of correction of the text but becomes 
a problem of mistake which falls under Article 45. The present article 
only concerns cases where there is no dispute as to the existence of the 
error or inconsistency. 

(2) As the methods of correction differ somewhat acording to whether 
there is or is not a depositary, the draft provisionally adopted in 1962 
dealt with the two cases in separate articles.291 This involved some repe- 
tition, and at its Seventeenth Session the Commission decided to combine 
the two articles. At the same time, in the light of the comments of gov- 
ernments, it streamlined their provisions. The present article thus con- 
tains in shortened form the substance of the two articles adopted in 1962. 

(8) Paragraph 1 covers the correction of the text when there is no 
depositary. Both the decision whether to proceed to a formal correction 
of the text and the method of correction to be adopted are essentially 
matters for the states in question. The rule stated in paragraph 1 is, 
therefore, purely residuary and its object is to indicate the appropriate 
method of proceeding in the event of the discovery of an error in a text. 
It provides that the text should be corrected by one of three regular tech- 
niques.2°? The normal methods in use are those in sub-paragraphs (a) 
and (b). Only in the extreme case of a whole series of errors would there 
be occasion for starting afresh with a new revised text as contemplated 
in sub-paragraph (c). 7% 

(4) Paragraph 2 covers the cases where the treaty is a multilateral 
treaty for which there is a depositary. Here the process of obtaining the 
agreement of the interested states to the correction or rectification of the. 
text is affected by the number of states, and the technique used Linges upon 
the depositary. In formulating the paragraph the Commission based itself 
upon the information contained in the Summary of the Practice of the 
Secretary-General as Depositary of Multilateral Agreements.?** The tech- 
nique is for the depositary to notify all the interested states of the error 
or inconsistency and of tle proposal to correct the text, while at the same 
time specifying an appropriate time limit within which any objection must 
be raised. Then, if no objection is raised, the depositary, as the instrument 
of the interested states, proceeds to make the correction, draw up a 
procès-verbal recording the fact and circulate a copy of the procès-verbal 
to the states concerned. The precedent on page 9 of the Summary of 
Practice perhaps suggests that the Secretary-General considers it enough, 
in the case of a typographical error, to obtain the consent of those states 
which have already signed the offending text. In laying down a general 
rule, however, it seems safer to say that notification should be sent to all | 
the contracting states, since it is conceivable that arguments might arise 
as to whether the text did or did not contain a typographical error, e.g. 
in the case of punctuation that may affect the meaning. 

291 Articles 26 and 27. . 

292 See Hackworth’s Digest of International Law, Vol. 5, pp. 93-101, for instances 
in practice. 

293 For an example, see Hackworth’s Digest of International Law, loc. eit. 

294 See pages 8-10, 12, 19-20, 39 (footnote), and Annexes 1 and 2. 
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(5) Paragraph 3 applies the techniques of paragraphs 1 and 2 also to 
cases where there is a discordance between two or more authentic language 
versions one of which it is agreed should be corrected. The Commission 
noted that the question may also arise of correcting not the authentic 
text but versions of it prepared in other languages; in other words, of 
correcting errors of translation. As, however, this is not a matter of 
altering an authentic text of the treaty, the Commission did not think it 
necessary that the article should cover the point. In these cases, it would 
be open to the contracting states to modify the translation by mutual 
agreement without any special formality. Accordingly, the Commission 
thought it sufficient to mention the point in the commentary. 

(6) Paragraph 4(a), in order to remove any possible doubts, provides 
that the corrected text replaces the defective text ab initio unless it is 
otherwise agreed. Since what is involved is merely the correction or 
rectification of an already accepted text, it seems clear that, unless the 
contracting states otherwise agree, the corrected or rectified text should be 
deemed to operate from the date when the original text came into force. 

(7) The rules contained in the article contemplate that in cases where 
there is a depositary it will be necessary to seek the assent of the ‘‘con- 
tracting states” to the making of the correction. The Commission ap- 
preciated that ‘‘negotiating states’? which have not yet established their 
consent to be bound by the treaty also have a certain interest in any 
correction of the text, and that in practice a depositary will normally 
notify the ‘‘negotiating’’ as well as the ‘‘contracting’’ states of any. 
proposal to make a correction to the text. Indeed, the Commission con- 
sidered whether, at any rate for a certain period after the adoption of 
the text, the article should specifically require the depositary to notify all 
‘negotiating states’? as well as ‘‘contracting states.’? However, it con- 
eluded that to do this would make the article unduly complicated and that, 
placing the matter on the plane of a right rather than simply of diplomacy, 
only ‘‘contracting states’’ should be considered as having an actual 
legal right to a voice in any decision regarding a coercion. Accordingly, 
it decided to confine the obligation of a depositary to notifying and seek- 
ing the assent of ‘‘contracting states.” At the same time, it emphasized 
that the restriction of the provisions of the article to ‘‘contracting states’’ 
was not to be understood as in any way denying the desirability, on the 
diplomatic plane, of the depositary’s also notifying all the ‘‘negotiating 
states,” especially if no long period of time has elapsed since the adoption 
of the text of the treaty. 

(8) Paragraph 4(b) provides that the correction of a text that has been 
registered shall be notified to the Secretariat of the United Nations. Its 
registration with the Secretary-General would clearly be in accordance 

with the spirit of Article 2 of the General Assembly’s Regulations concern- 
ing the Registration and Publication of Treaties and International Agree- 
ments,” and appeared to the Commission to be. desirable. 


295 Article 2 reads: ‘‘When a treaty or international agreement has been registered 
with the Secretariat, a certified statement regarding any subsequent action which effects 
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(9) Certified copies of the text are of considerable importance in the 
operation of multilateral treaties, since it is the certified copy which 
represents a text of the treaty in the hands of the individual state. Since 
there exists a correct authentic text and it is only a question of making 
the copy accord with the correct text, the detailed procedure laid down 
in paragraph 2 for correcting an authentic text is unnecessary. Paragraph 
5, therefore, provides for an appropriate procés-verbal to be executed and 
communicated to the contracting states. . 


ARTICLE 75 798 
Registration and publication of treaties 


Treaties entered into by parties to the present articles shall as soon 
as possible be registered with the Secretariat of the United Nations. 
Their registration and publication shall be governed by the regulations 
adopted by the General Assembly of the United Nations. 


Commentary 


(1) Article 102 of the Charter, repeating in somewhat different terms 
an analogous provision in Article 18 of the Covenant of the League of 
Nations, provides in paragraph 1 that every treaty and every international 
agreement entered into by any Member of the United Nations after the 
Charter came into force shall ‘‘as soon as possible be registered with the 
Secretariat and published by it.” Although the Charter obligation is 
limited to Member States, non-member states have in practice ‘‘registered”’ 
- their treaties habitually with the Secretariat of the United Nations. 
Under Article 10 of the Regulations concerning the Registration and 
Publication of Treaties and International Agreements adopted by the 
General Assembly, the term used instead of ‘‘registration’’ when no 
Member of the United Nations is party to the agreement is ‘‘filing and 
recording,’’ but in substance this is a form of voluntary registration. The 
Commission considered that it would be appropriate that all states be- 
coming parties to a convention on the law of treaties should undertake 
a positive obligation to register their treaties with the Secretariat of the 
United Nations. The Commission appreciated that certain other inter- 
national organizations have systems of registration for treaties connected 
with the organization. But these special systems of registration do not 
affect the obligation laid down in the Charter to register treaties and 
international agreements with the Secretariat of the United Nations nor, 
in the Commission’s view, the desirability of generalising this obligation 
so as to make the central system of registration with the United Nations 
as complete as possible. 

(2) The present article accordingly provides that ‘‘treaties entered into 
by parties to the present articles shall as soon as possible be registered with 


a change in the parties thereto, or the terms, scope or application thereof, shall also be 
registered with the Seeretariat.’’ _ 2981962 and 1965 drafts, Article 25. 
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the Secretariat of the United Nations.’’ The term ‘‘registration’’ is used 
in its general sense to cover both ‘‘registration’’ and ‘‘filing and record- 
ing’’ within the meaning of those terms in the regulations-of the General 
Assembly. Whether the term ‘‘filing and recording’’ should continue to 
be used, rather than ‘‘registration,’’ would be a matter for the General 
Assembly and the Secretary-General to decide. The Commission hesitated 
to propose that the sanction applicable under Article 102 of the Charter 
should also be specifically applied to non-members. But since it is a 
matter which touches the procedures of organs of the United Nations it 
thought that breach of such an obligation accepted by. non-members in a 
general convention could logically be regarded in practice as attracting 
a sanction. 

- (8) The second sentence of mé article provides that the registration 
and publication are to be governed by the regulations adopted by the 
General Assembly. The Commission considered whether it should in- 
corporate in the draft articles the provisions of the General Assembly’s 
Regulations adopted in its Resolution 97 (I) of 14 December 1946 (as 
amended by its Resolutions 364B (IV}).of 1 December 1949 and 482 (V) 
of 12 December 1950). These regulations are important as they define 
the conditions for the application of Article 102 of the Charter. How- 
ever, having regard to the administrative character of these regulations 
and to the fact that they are subject to amendment by the General As- 
sembly, the Commission concluded that it should limit itself to incorporat- 
ing the regulations in Article 75 by reference to them in general terms. 


CHAPTER IIT 
SPECIAL MISSIONS 
I. HISTORICAL BACKGROUND 


39. At its Tenth Session, in 1958, the International Law Commission 
adopted a set of draft articles on diplomatic intercourse and immunities. 
The Commission observed, however, that the draft dealt only with perma- 
nent diplomatie missions. Diplomatie relations between states also as- 
sumed other forms that might be placed under the heading of “‘ad hoc 
diplomacy,’’ covering itinerant envoys, diplomatic conferences and special 
missions sent to a state for limited purposes. The Commission considered 
that these forms of diplomacy should also be studied, in order to bring 
out the rules of law governing them, and requested the Special Rapporteur 
to make a study of the question and to submit his report at a future 
session.??? The Commission decided at its Eleventh Session (1959) to place 
the question of ad hoe diplomacy as a special topic on the agenda for its 
Twelfth Session (1960). l 
40. Mr. A. E. F. Sandström was appointed Special Rapporteur. He 

submitted his report 7°* to the Twelfth Session, and on the basis of this 
report the Commission took decisions and drew up recommendations for 


297 Yearbook of the International Law Commission, 1958, Vol. II, p. 89, pan: 51. 
298 Op. cit., 1960, Vol. II, p. 108, Document A/CN.4/129. 
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the rules concerning special missions.”® The Commission’s draft was very 
brief. It was based on the idea that the rules on diplomatic intercourse and 
immunities in general prepared by the Commission should on the whole 
be applied to special missions by analogy. The Commission expressed the 
opinion that this brief draft should be referred to the Conference’ on 
Diplomatie Intercourse and Immunities convened at Vienna in the spring 
of 1961. But the Commission stressed that it had not been able to give this 
draft the thorough study it would normally have done. For that reason, 
the Commission regarded its draft as only a preliminary survey, carried 
out in order to put forward certain ideas and suggestions which should 
be taken into account at the Vienna Conference.? 

41. At its 948rd plenary meeting on 12 December 1960, the General 
Assembly decided, on the recommendation of the Sixth Committee, that 
these draft articles should be referred to the Vienna Conferenee with the 
recommendation that the Conference should consider them together with 
the draft articles on diplomatic intercourse and immunities.°* The 
Vienna Conference placed this question on its agenda and appointed a 
special Sub-Committee to study it.®° 

42. The Sub-Committee noted that the draft articles did little more 
than indicate which of the rules on permanent missions applied to special 
missions and which did not. The Sub-Committee took the view that the 
draft articles were unsuitable for inclusion in the final convention without 
long and detailed study which could take place only after a set of rules 
on permanent missions had been finally adopted. For this reason, the 
Sub-Committee recommended that the Conference should refer this ques- 
tion back to the General Assembly so that the Assembly could recommend 
to the International Law Commission further study of the topic, ¢.¢., that 
it continue to study the topic in the light of the Vienna Convention on 
Diplomatic Relations which was then drawn up. At its fourth plenary 
meeting on 10 April 1961, the Conference adopted the Sub- ii 8 
recommendation.*° 

43. The matter was again submitted to the General Assembly. . On 18 
December 1961, the General Assembly, on the recommendation of the 
Sixth Committee, adopted Resolution 1687 (XVI), in which it requested 
the International Law Commission to study the awe further and -to 
report thereon to the General Assembly. 

44, In pursuance of that resolution, the question was referred back to 
the International Law Commission, which decided, at its 669th meeting, 
on 27 June 1962, to place it on the agenda for its Fifteenth Session. 
The Commission also requested the Secretariat to prepare a working paper 
on the subject. 

299 Ibid., pp. 179 and 180. 800 Ibid., p. 179. 

801 Resolution 1504 (XV). 


802 The Sub-Committee was composed of the representatives of Beuador, Iraq, Italy, 
Japan, Senegal, the USSR, the United Kingdom, the United States of America and 


Yugoslavia. 
808 Yearbook of the International Law Commission, 1963, Vcl. II, p. 187, Doeument 
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45. During its Fifteenth Session, at the 712th meeting, the. Commission 
appointed Mr. Milan Bartoš as Special Rapporteur for the topic of special 
missions. 

46. On that occasion, the Commission took the following derision: 


“With regard to the approach to the codification of the topic, the 
Commission decided that the Special Rapporteur should prepare a 
draft of articles. These articles should be based on the provisions of 
the Vienna Convention on Diplomatic Relations, 1961, but the Special 
Rapporteur should keep in mind that special missions are, both by 
virtue of their functions and by their nature, an institution distinct 
from permanent missions. In addition, the Commission thought that 
the time was not yet ripe for deciding whether the draft articles on 
special missions should be in the form of an additional protocol to 
the Vienna Convention, 1961, or should be embodied in a separate 
convention or put in any other appropriate form, and that the Com- 
mission should await the Special Rapporteur’s recommendations on 
that subject.’’ 304 


47, In addition, the Commission considered again whether the topic of 
special missions should also cover the status of government delegates to 
congresses and conferences. In this connexion, at its Fifteenth Session, 
the Commission Inserted the following paragraph in its annual report to 
the General Assembly: 


‘With regard to the scope of the topic, the members agreed that the 
topic of special missions should also cover itinerant envoys, in accord- 
ance with its decision at its 1960 session. At that session the 
Commission had also decided *°* not to deal with the privileges and 
Immunities of delegates to congresses and conferences as part of the 
study of special missions, because the topic of diplomatie conferences 

. was connected with that of relations between states and inter-govern- 
mental organizations. At the present session, the question was raised 
again, with particular reference to conferences convened by states. 
Most of the members expressed the opinion, however, that for the 
time being the terms of reference of the Special Rapporteur should 
not cover the question of delegates to congresses and conferences.’’ 307 


48. The Special Rapporteur submitted his report,°°* which was placed 
on the agenda for the Commission’s Sixteenth Session. 

49. The Commission considered the report twice. First, at the 728rd, 
724th and 725th meetings, it engaged in a general discussion and gave 
the Special Rapporteur general instructions for continuing his study and 
submitting the continuation of his report at the following session. Sec- 
ondly, at the 757th, 758th, 760th-763rd and 768th—770th meetings, it ex- 
amined a number of draft articles and adopted sixteen articles subject to 
their being supplemented, if necessary, during its Seventeenth Session. 
These articles were submitted te the General Assembly and to the govern- 
ments of Member States for information. 


304 Ibid., p. 225, par. 64. 305 Op. cit., 1960, Vol. I, p. 260, par. 26. 
306 Ibid., par. 25. 307 Op. cit., 1963, Vol. II, p. 225, par. 63. 
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50. Owing to the circumstances prevailing at the time of its regular 
session in 1964, the General Assembly did not discuss the report and 
consequently did not express its opinion to the Commission. Accordingly, 
the Commission had to resume its work on the topic at the point it had 
reached at its Sixteenth Session in 1964. The Special Rapporteur ex- 
pressed the hope that the reports on this topic submitted at the 1964 
and 1965 sessions would be consolidated in a single report. 

ol. The topice of special missions was placed on the agenda for the Com- 
mission’s Seventeenth Session, at which the Special Rapporteur submitted 
his second report.®°® The Commission considered that report at its 804th- 
809th, 817th, 819th and 820th meetings. 

52. The Commission considered all the articles proposed in the Special 
Rapporteur’s second report. It adopted 28 articles of the draft, which 
follow on from the 16 articles adopted at the Sixteenth Session. The 
Commission requested that the General Assembly should consider all the 
articles adopted at the Sixteenth and Seventeenth Sessions as a single 
draft. 

53. In preparing the draft articles, the Commission has sought to codify 
the modern rules of international law concerning special missions, and the 
articles formulated by the Commission contain elements of progressive de- 
velopment as well as of codification of the law. 

54. In conformity with Articles 16 and 21 of its Statute, the Commission 
decided to communicate its draft articles on special missions to govern- 
ments through the Secretary-General, inviting their comments. The gov- 
ernments were asked to submit their comments by 1 May 1966. This short 
time-limit was regarded as essential if the Commission was tc be able to 
complete its final draft on special missions with its present raembership. 

55. The Commission decided to submit to the General Assembly and to 
the governments of Member States, in addition to the draft articles in 
Section B of the report, certain other decisions, suggestions and observa- 
tions set forth in Section C, on which the Commission requested any com- 
ments likely to facilitate its subsequent work. 

56. The General Assembly discussed the draft articles, which were trans- 
mitted to the governments of Member States for comment. By the open- 
ing of the Commission’s Eighteenth Session, however, only a limited num- 
ber of states had submitted their comments. 


Ii. SUMMARY OF THE COMMISSION’s DISCUSSIONS AT 
Irs EIGHTEENTH SESSION 


57. At its Seventeenth Session, the Commission decided to devote its 
next session to the consideration of the law of treaties and to the draft 
articles on special missions. At the beginning of its Eighteenth Session, 
it became apparent that the law of treaties alone would take up almost the 
whole of that session. As the Commission was anxious to complete its 
study of the draft articles on that topic during its Eighteenth Session, it 
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decided to give priority to that topic and to devote only a limited amount 
of time to consideration of the draft articles on special missicns. 

58. The Special Rapporteur submitted his third report **° to the Com- 
mission which also had before it the comments received from governments 
on the draft articles on special missions.*™* 

59, The Commission considered the item at its 877th, 878th and 88lst- 
883rd meetings, between 24 June and 4 July 1966. It examined certain 
questions of a general nature affecting special missions which had arisen 
out of the comments by governments and which it was important to settle 
as a preliminary to the later work on the draft articles on the topic. 
Those general questions, which had been put by the Special Rapporteur, 
were as follows. 


A. Nature of the provisions relating to special missions 


60. After examining the comments by governments on this point, the 
Commission decided to ask the Special Rapporteur to base his draft on 
the view that the provisions of the draft articles on special missions could 
not in principle constitute rules from which the parties would be unable 
to derogate by mutual agreement. The Special Rapporteur was asked to 
submit to the Commission a draft article which would convey that view 
and indicate specifically which of the provisions, if any, should in his 
opinion be aoe from this principle. 


B. Distinction between the different kinds of special missions 


61. The Commission gave attention to the comments by governments 
on this point and in particular to the possibility of distinguishing between 
special missions of a political character and those which were of a purely 
technical character. The question thus arose whether it was not desirable 
to distinguish between special missions in respect of the privileges and 
immunities of members of missions of a technical character. The Com- 
mission reaffirmed its view that it was impossible to make a distinction 
between special missions of a political nature and those of a technical 
nature; every special mission represented a sovereign state in its relations 
with another state. On the other hand, the Commission concluded that 
there was some justification for the proposal by governments that the ex- 
tent of certain privileges and immunities should be limited in the case of 
particular categories of special missions. The Commission requested the 
Special Rapporteur to re-examine the problem, more particularly the ques- 
tion-of applying the functional theory and the question of limiting the 
extent of certain privileges and immunities in the case of particular cate- 
gories of special missions. The Commission instructed the Special Rap- 
porteur to submit to it a draft provision on the subject which would 
provide inter alia that any limitation of that nature should be regulated 
by agreement between the states concerned. 


` 810 Document A/CN.4/189 and Add.1 and 2. 
311 Document A/CN.4/188 and Add.1 and 2. 
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C. Question of introducing into the draft articles a provision prohibiting 
discrumination 


62. After reviewing the comments by governments and their opinions 
on the question raised by the Commission in paragraph 49 o2 its report 
on the work of the first part of its Seventeenth Session (1965), the Com- 
mission reconsidered its previous decision on the point and requested the 
Special Rapporteur to submit a draft article prohibiting discrimination, 
based on Article 47 of the Vienna Convention on Diplomatic Relations and 
Article 72 of the Vienna Convention on Consular Relations. The article 
would, however, have to allow for the diversity of the nature and tasks of 
special missions and for the fact that circumstances might lead to dis- 
tinctions being made in practice. 


D. Reciprocity in the application of the draft 


63. The Commission took note of one government’s opinion that there 
should be a provision on reciprocity in the draft article on special missions. 
The Commission, however, endorsed the Special Rapporteur’s opinion that 
reciprocity was a condition underlying the provisions of any treaty; it 
was therefore unnecessary to include in the draft articles on special mis- 
sions an explicit provision to the effect that the principle of reciprocity 
must be observed. 


E. Relationship with other international agreements 


. 64. In paragraph 50 of its report on the work of the first part of its 
Seventeenth Session (1965), the Commission referred to the question 
whether the draft articles on special missions should include a provision 
on the relationship between the articles and other international agreements, 
corresponding to Article 73 of the Vienna Convention on Consular Rela- 
tions. After considering the comments by governments and the Special 
Rapporteur’s views on the point, the Commission asked the Special Rap- 
porteur to submit a draft article on the subject based on the Convention 
on the Privileges and Immunities of the United Nations, the Vienna Con- 
vention on Diplomatic Relations and the Vienna Convention on Consular 


Relations. 


F. Form of the instrument relating to special missions 


65. During its Fifteenth Session, at the 712th meeting, the Commission 
expressed the opinion that the time was not yet ripe for deciding whether 
the draft articles on special missions should be in the form of an addi- 
tional protocol to the 1961 Vienna Convention, or should be embodied in 
a separate convention or put in any other appropriate form; it decided to 
await the Special Rapporteur’s recommendations on that subject. During 
the discussion by the Sixth Committee of the General Assembly of the re- 
ports of the International Law Commission on its Sixteenth end Seven- 
teenth Sessions, several delegations stated their views on this question. 
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In the light of those opinions and of the written comments by govern- 
ments, the Commission requested the Special Rapporteur to continue his 
work on the draft articles on special missions on the assumption that the 
draft would be in the form of a separate instrument, though keeping 
as closely as possible to the structure of the Vienna Convention on Diplo- 
matic Relations. 


G. Adoption of the instrument relating to special missions 


66. Although the Commission did not ask governments how, in their 
opinion, the text of the instrument relating to special missions should be 
adopted, several governments expressed their views on this question, either 
in the Sixth Committee of the General Assembly or in their written 
comments. The Commission deferred its decision on this question until its 
next session. 


 -H. Preamble 


67. Although it is not current practice for the Commission to prepare 
preambles to the drafts which it submits to the General Assembly, one 
government, in its written comments, expressed the view that the preamble 
to the convention on special missions should give a definition of a special 
mission and emphasize the differences between special missions and perma- 
nent diplomatic missions. After discussing the matter, the Commission 
instructed the Special Rapporteur to draft a preamble and submit it to 
the Commission. 


I. Arrangement of the articles 


68. The Commission had intended to rearrange the articles on special 
missions when they had been put into final form. Several governments 
too, both in their written comments and in the discussions in the Sixth 
Committee of the General Assembly, suggested that the Commission should 
rearrange the articles when it finally adopted them. In accordance with 
the views of the Special Rapporteur, the Commission decided that it 
would be premature to undertake such a rearrangement at the present 
stage. However, it requested the Special Rapporteur to prepare a draft 
rearrangement of the articles and to submit it to the Drafting Committee 
of the Commission when the articles had been finally adopted. 


J. Draft provisions concerning so-called high-level special missions 


69. At its Sixteenth Session, the International Law Commission decided 
to ask the Special Rapporteur to submit at its next session articles dealing 
with the legal status of so-called high-level special missions, in particular 
special missions led by- Heads of States, Heads of Governments, Ministers 
for Foreign Affairs, and Cabinet Ministers. In his second report (A/ 
CN.4/179), the Special Rapporteur submitted to the Seventeenth Session 
of the Commission a set of draft provisions concerning so-called high-level 
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special missions. The Commission did not discuss this draft at its Seven- 
teenth Session, but considered whether special rules of law should or should 
not be drafted for so-called high-level special missions, whose heads hold 
high office in their states. It said that it would appreciate the opinion of 
governments on this matter, and hoped that thelr suggestions would be as 
specific as possible. After noting the opinions of governments, the Com- 
mission recommended the Special Rapporteur not to prepare draft pro- 
visions concerning so-called high-level special missions, to Include in Part 
II of the draft articles a provision concerning the status of the Head of - 
State as head of a special mission, and to consider whether it was de- 
sirable to mention the particular situation of this category of special mis- 
sions in the provisions dealing with certain immunities. The Special Rap- 
porteur was, accordingly, instructed to undertake the necessary studies on 
this subject and to submit appropriate conclusions to the Commission. 


K. Introductory article 


70. In paragraph 46 of its report on the work of its Seventeenth Session 
(1965), the Commission instructed the Special Rapporteur to prepare and 
submit to the Commission an introductory article on the use of terms 
in the draft, in order that the text might be simplified and condensed. 
This idea met with general approval, both in the discussion in the Sixth 
Committee of the General Assembly and in the written comments of gov- 
ernments. In pursuance of the Commission’s decision and in the light 
of the opinions expressed by Governments, the Special Rapporteur sub- 
mitted to the Commission at its Highteenth Session a draft introductory 
article defining the terms and concepts used in several articles of the draft 
on special missions. This draft mtroductory article gives defixitions for a 
number of the following terms: special. mission, permanent diplomatic mis- 
sion, consular post, head of a special mission, representative, delegation, 
members of a special mission, members and staff of the special mission, 
members of the staff of the special mission, members of diplcmatic staff, 
members of the administrative and technical staff, members of the service 
staff, private staff, sending state, receiving state, third state, task of a 
special mission, and premises of the special mission. The Commission 
recognized the usefulness of an article of this kind which, if it were 
adopted, would help to shorten the text of a number of articles. The Com- 
mission decided to defer consideration of the introductory article, and 
instructed the Special Rapporteur to consider this new article again and, 
if necessary, to revise it, and to submit it to the Commission. 


III. Orger DECISION OP THE COMMISSION 


T1. As the Commission did not have time to consider the comments of 
governments on the draft articles on special missions, and as a limited 
number of governments had communicated their comments, the Commission 
decided to request states Members to forward their comments on the sub- 
ject as soon as possible and, in any case, before 1 March 1967. 
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CHAPTER IV 


OTHER DECISIONS AND CONCLUSIONS OF THE COMMISSION 


A. ORGANIZATION OF FUTURE WORK 


72. The Commission noted that the terms of office of its present mem- 
bers will expire on 31 December 1966, and that an election for all seats will 
be held during the twenty-first session of the General Assembly. The 
Commission, while not wishing to prejudice the freedom of action of its 
membership in 1967, nevertheless recognizes that it is a permanent body, 
and it must make arrangements to ensure the continuation of work on 
the topics selected for codification and progressive development. 

73. Accordingly, the Commission recalls and reaffirms its decision re- 
corded in its 1953 report °? that a Special Rapporteur who is re-elected as 
a member should continue his work on his topic, if not yet finally disposed 
of by the Commission, unless and until the Commission as newly con- 
stituted decides otherwise. 

74, The Commission is also in agreement that the provisional agenda of 
the Nineteenth Session in 1967 should include items on special missions, 
on relations between states and inter-governmental organizations, on state 
responsibility and on succession of states and governments. Even if the 
Special Rapporteur on one or more of these topics should not be re-elected, 
with the result either that there would be no report on a topic or that there 
would be difficulties in discussing a report in the absence of its author, 
inclusion of all the above-mentioned items in the provisional agenda 
would give the newly reconstituted Commission the opportunity of review- 
ing the instructions and guidelines heretofore laid down by the Commis- 
sion for previous Special Rapporteurs. 


B. DATE AND PLACE OF THE NINETEENTH SESSION 


75, The Commission decided to hold its next session at the Office of the 
United Nations at Geneva for ten weeks from 8 May to 14 July 1967. 


C. CO-OPERATION WITH OTHER BODIES 
Asian-African Legal Consultative Committee 


76. The Asian-African Legal Consultative Committee was represented by 
Mr. R. C. S. Koelmeyer. 

77. At its 856th meeting on 23 May 1966 the Commission considered 
the standing invitation which had been extended to it to send an observer 
to the sessions of the Asian-African Legal Consultative Committee. The 
eighth session of the Committee is to be held in Bangkok from 1 to 10 
August 1966. The Commissicn requested its Chairman, Mr. Mustafa 
Kamil Yasseen, to attend the session, or if he were unable to do so, to 
appoint another member of the Commission for the purpose. 


812 Yearbook of the International Law Commission, 1953, Vol. IT, p. 231, par. 172. 
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European Committee on Legal Co-operation 


78. The European Committee on Legal Co-operation was represented by 
Mr. H. Golsong. At the 880th meeting on 29 June 1966 Mr. Golsong in- 
formed the Commission that the European Committee had decided, at its 
Fifth Session held in Strasbourg from 20 to 24 June 1966, to establish 
working relations with the Commission, and that the Commission would 
be invited to future meetings of the European Committee to attend dis- 
cussions on questions coming within the competence of both bodies. 


Inter-American Council of Jurists 


_ 19, The Inter-American Juridical Committee, the standing organ of 
the Inter-American Council of J urists, was represented by Dr. José Joa- 
quin ce Castilla. 


D. REPRESENTATION AT THE TWENTY-FIRST SESSION OF. THE GENERAL ASSEMBLY 


- 80. The Commission decided that it would be represented at the Twenty- 
First Session of the General Assembly by its Chairman, Mr. Mustafa Kamil 
i 


E. SEMINAR ON INTERNATIONAL LAW - 


81. In pursuance of General Assembly Resolution 2045 (XX) of- 8 
December 1965, the United Nations Office at Geneva organized a second 
session of the Seminar on International Law for advanced students on 
the subject and young government officials responsible in their respective 

countries for dealing with questions of international law, to take place 
during the present session of the Commission. The Seminar, which held 
eleven meetings between 9 and 27 May 1966, was attended by twenty-two 
students from twenty-one different countries. Participants also attended 
meetings of the Commission during that period. They heard lectures by 
seven members of the Commission, two members of the Secretariat and 
one professor from Geneva University. The general subject of the dis- 
cussions was the law of treaties, but lectures were also given on the ques- 
tion of special missions and on the relations between states and inter- 
governmental organizations. The Seminar was held without cost to the 
United Nations, which undertook no responsibility for the travel or living 
expenses of the participants. 

82. The Governments of Israel and Sweden offered EE for par- 
ticipants from developing. countries. Four candidates were chosen to be 
beneficiaries of the scholarships; due to unforeseen circumstances, two 
of the beneficiaries had to renounce the scholarships just before the open- 
ing of the session of the Seminar and only part of the funds offered could 
be used. 

88. Due consideration was paid to remarks made by members of the 
International Law. Commission at the preceding session and by representa- 
tives in the Sixth Committee of the General Assembly and that part of 
General Assembly Resolution 2045 (XX) calling for the participation of a 
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reasonable number of nationals from the developing countries. Special 
efforts were made with a view to admitting a fairly large number of 
nationals from those countries. : 

84. On behalf of the Commission, the Chairman expressed. apreci 
of the organization of the Seminar, which proved to be a useful experience 
for those who attended it. It helped to. strengthen the ties between the 
Commission and the world of international law as a whole at both the 
theoretical. and the practical level. The Commission recommends that 
further seminars should be held in conjunction with its sessions. 


INTERNATIONAL LEGAL MATERIALS 
The following documents are reproduced in Volume 5, No. 6 (November, © 


1966), and Vol. 6, No. 1 (January, 1967), of International Legal Materials: 
Current Documents: 
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NEW APPROACHES TO THE STUDY OF 
INTERNATIONAL LAW * 


By Ricwarp A. FALK 
Of the Board of Editors 


I. New TRENDS IN OBSERVATION AND ASSESSMENT IN 
INTERNATIONAL LEGAL STUDIES 


International law is both a contemplative academic subject and an active 
ingredient of diplomatic process in world affairs.- The failure to maintain 
the clarity of this distinction accounts for consid2rable confusion about the 


| 


nature and function of international law in the world today. An interna- 


tional lawyer is also a citizen of a nation-stat2 who often holds strong 
views as to preferred courses of foreign policy. One way for him to vindi- 
cate these views is to demonstrate their compatibility or incompatibility 
with governing rules of international law. Corfusion arises in scholarly 
settings whenever the adyersary_presentation of views is not distinguished 
from the scholarly assessment of opposing lines...f.adversary presentation. 

The use of military force by the United States in Viet-Nam offers an 
example of this sort of problem. -The United S:ates Department of State 
has issued a memorandum defending American use of force as legal on the 
principal ground that it amounts to legitimate collective ‘self-defense 
against aggression by North Viet-Nam.2 This memorandum is obviously 
an adversary document stating our side” in the legal controversy and 
making very little effort to assess impartially the facts of the law in 
support of the other side. Hanoi could issue its own memorandum that 
could construe the facts and present the law in a manner favorable to its 
actions. In domestic society we have no problem distinguishing the argu- 
ment of counsel from the judgment of the court; the former is understood 
as adversary, the latter as impartial. In international society the absence 


* I should like to acknowledge with gratitude the support given by the Center of 
International Studies of Princeton University enabling me to prepare this essay. A 
somewhat longer version will appear as a chapter in a book entitled New Approaches to 
International Relations, under the editorship of Morton A. Kaplan, and scheduled for 
publication by St. Martin’s Press ir 1967. The volume, in turn, arose from a series 
of papers given at the Harris Conference at the University of Chicago, June 1—4, 1966. 

1 Myres S. McDougal has made the useful distinction between ‘‘theories of’? and 
f‘ theories about’’ international law tc call attention to this dual rôle. MeDougal, ‘‘Some 
Basic Theoretical Concepts About International Law: A Policy-Oriented Framework of 
Inquiry,’’ 4 Journal of Conflict Resclution 337—354 (19€0). 

2‘«The Legality of U. S. Participation in the Defense of Vietnam,’’ Department of 
State, Office of Legal Adviser, March 4, 1966, reprinted -n 60 A.J.LL. 565 (1966); see 
also Congressional Record, March 10, 1966, pp. 5274-5279, and 54 Dept. of State 
Bulletin 474 (1966). i 
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of generally competent adjudicating institutions makes it very difficult to 
move beyond the adversary level of discourse. 

The academic international lawyer has a potential contribution to make 
to the extent that he is capable of substituting an adjudicatory for an 
adversary orientation. If the academic international lawyer succeeds in 
establishing for his legal analysis a reputation of impartiality, then the 
perception of the relationship between challenged national conduct and 
rules of international law can be elevated to a higher level of discourse. To 
revert to the legal controversy in the United States regarding the use 
of force in Viet-Nam, it seems unfortunate that five of the most dis- 
tinguished American international lawyers should have chosen to write 
an open letter to President Johnson in which they confirm the legality of 
the United States position as ‘‘defensible’’? under international law. Of 
course, the position is defensible in legal terms, but would an impartial 
tribunal of experts find it more defensible than the counter-arguments— 
and, if so, with respect to which issues? + 

The international lawyers of the period after World War I, dominated 
by approaches associated with legal positivism or natural law, achieved 
a different sort of policy irrelevance from the policy justifications of 
recent years. These earlier international lawyers detached law from the 
political context of world affairs and made very rigid analyses of the 
regulation of state conduct by invoking supposedly fixed and unambiguous 
rules_of restraint. They relied for a new system cf world order upon 
(agreed legal rules, but they failed to develop an adequate appreciation - 
of the social and political difficulties of making these rules into effective 
behavioral norms. The Covenant of the League, the Kellogg-Briand Pact, 
and the-general seriousness with which prohibitions upon the use of ag- 
gressive force ‘were taken by international lawyers are indicative of this 
. general failure to understand the limited effect of rules of restraint upon 


the central activities of the nation-state in a social system as decentralized 


in its distribution of power and as horizontal in its institutional structure 


a mtbr yr aa enid 
In the 1940’s and 1950’s, new eritiques of international law as legalistic 


andmoralistie were salutoryeffcrts to persuade well-intentioned govern- 
ments away from any general reliance upon such rules in the pursuit of 





8 The letter to President Johnson, dated Feb. 14, 1966, was signed by Professors 
William W. Bishop, Jr., Richard R, Baxter, Myres S. McDougal, Louis B. Sohn, and 
Neill H. Alford, Jr.; it may be found in the Congressional Record, Feb. 23, 1966, pp. 
3694-3695. An earlier letter supporting the legality of U. S. action was sent to the 
President after it had been circulated by Professor E. Ernest Goldstein and signed by 
thirty-one professors of international law; see Congressional Record, Appendix, Jan., 
27, 1966. 

4 These counter-arguments concern the charges of breaking faith with the Geneva 
Agreements of 1954, the degree and nature of North Vietnamese infiltration, the re- 
lationship between the Viet-Cong and Hanoi, the claims of Amexican_intervention in 
South Viet-Nam, and so on; legal issues include allegations of violations of the laws of 
war, disproportionate use of force in self-defense, and armed attack against North 
vise-Nam, l 

5 Cf. Walter C. Schiffer, The Legal Community of Mankind (1954). 
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their interests and the defense of their values.? A modicum of realism 
suggests that rules governing recourse to violence can be manipulated; the 
complementarity of a system of legal rules assures that a legal pretext, at 
least, will always be available to a government.’ 

‘And given the absence of impartial procedures to review contradictory 
legal claims put forward by nation-states in a dispute, there is no very 
persuasive means to appraise the relative merits of the legal argument. 
The understanding of a legal order, then, must be expanded to include 
an awareness of the prospects for upholding a fairly stable set of expecta- 
tions about what is permissible and’ what is impermissible conduct, an 
awareness that shifts inquiry from the rules to the social and institutional 
means available for their effective implementation. The leading interna- 
tional lawyers in the period following World War II have been increas- 
ingly sensitive to this need to examine the rôle of law in light of the 


ee A I ee, » i. 
over-all setting of international politics. Some of the most. impressive work 


along these lines has been done by Myres McDougal, C. Wilfred Jenks, 
Morton Kaplan, Nicholas deB. Katzenbach, Eric Stein, Julius Stone, and 
Wolfgang Friedmann. —~ These scholar Give omar aticntion to the defi- 
nition of realistic goals for international law in light of the decentralized 
character of international society. There is almost a consensus present 
among contemporary international lawyers that such an intellectual orienta- 
tion is essential to the fruitful study of international law. The result 
of this orientation is to bring the study of international law into ever 
closer association with the outlook, method, and concerns cf the social 
scientist. | fe ee id | 
In his analyses, the international lawyer cannot afford to hold constant 
the context within which law is created and applied or within which legal 
controversy takes place. For the student of domestic law the institutional 
social context is fairly clearly established and can more easily be taken 
for granted, although the bearing of changing pressures and values upon 
the development of all phases of law is not widely aecepted. For inter- 
national lawyers the first task, in a sense, is to find functional equivalents y 
for the legislature, court, and executive and then to measure the degree M j 
to which these equivalents produce law-conditioned behavior in interna- 
tional affairs. So long as international lawyers conceived of the search 
for functional equivalence in terms of mechanical identity, the results of 
their labors produced either artificial enthusiasm or premature despair. 
Such a mechanical approach tends to give exaggerated prominence to the 
central institutions that do exist in international society—espezially to the 
International Court of Justice—and produces either an attitude that such 


policy have been George F. Kennan. and Hans J. Morgenthau. See Kennan, American 
Diplomacy 1900-1950, pp. 96-96 (1951); Morgenthau, In Defense of the National 
Interest 101, 102, 144 (1951). 

7 For an extreme articulation of the notion that legal order is constituted by comple- 
mentary norms, see Myres 8. McDougal, ‘‘The Ethies of Applying Systems of Authority: 
The Balanced Opposites of a Legal System,’’ in Harold D. Lasswell and Harlan Cleve- 
land (eds.), The Ethic of Power 221-240 (1962). 


6€ Among the most influential critics of a legalistic-moralistic approach to foreign Ww 
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institutions as do exist constitute the international legal system or the con- 
clusion that, despite the formal existence of equivalent institutions, their 
impact on international behavior is so marginal and sporadic as to de- 
prive of legal quality the ordering of relations among states. 

The development of a more sophisticated approach to the notion of 
functional equivalence makes it possible to achieve a richer sense of the 
character of international law. In particular, increasing stress is now 
being put upon the distinctive ordering characteristics of an international 
society conceived of in predominantly horizontal and decentralized terms.® 
The most pronounced consequence of this stress is to shift the focus of 
inquiry from the activities of primitive international institutions to the 
activities of national legal institutions in generating, enforcing and re- 
pudiating the rules and expectations associated with international law. 

Nn is a commonplace hypothesis that it is necessary to correlate patterns of 
} 





authority with patterns of power in an effective socialarder. One can thus 
infer, in a manner relevant to the study of international law, that the 
effective locus_of authority -will be on the national leyel. Systematic at- 
tention is now being given for the first time to the rôle of national insti- 
tutions and decision-makers in upholding and developing. international 
jlaw, but it has yet to proceed very far on a comparative basis.’ 

Roger Fisher has done some notable work that points out very force- 
fully the extent to which international law attains a certain effectiveness 
merely because it is woven into the complex bureaucratic structure of 
the modern state? Bureaucratic decision-making is by_its nature rule- 
governed. A bureaucrat called upon to act on behalf of the state would 
not normally even consider that the commission of a violation to promote 
national policy was an option open to him. Of course, there exist both a 
wide range of diseretion to interpret rules and many areas within 
which rules (which are, after all, only crystallized expectations about per- 
missible behavior) are not established, but the whole impulse cf a bureau- 
eratized response is to find a consistent formula that can deal with re- 
current situations and that will be acceptable to as many of the relevant 
actors as possible. Thus accommodation and reciprocity operate to struc- 
ture a legal response and thereby tend to minimize friction arising from 
conduct and to maximize the prospects for regularizing the conduct in 
question. One form of ‘‘technical assistance’’ that may promote the 
effective implementation of international law among the new states consists 
of helping these states to build into their developing bureaucracies a place 
‘for legal advice in foreign affairs, through the provision of a trained 








8 See, e.g, Myres 8. McDougal, ‘‘International Law, Power, and Policy: A Con- 
temporary Conception,’’ 82 Hague Academy Recueil des Cours 132-260 (1953); also 
Falk, The Role of Domestic Courts in the International Legal Order 21-52 (1964). 

® Some interesting material on the rôle of national decision-makers is to be found 
in H. ©. L. Merillat (ed.), Legal Advisers and Foreign Affairs (1964); cj. also Richard 
B. Bilder, ‘‘The Office of the Legal Adviser: The State Department Lawyer and Foreign 
Affairs,’? 56 A.J.LL. 633 (1962). 

10 Fisher, ‘‘ Bringing Law to Bear on Governments,’ ! 74 Harvard Law Review, 1130- 
1140 (1961). 
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cadre of bureaucratie specialists in international law whose dignity and 
influence depend on the acceptance of this advice. Similarly, in the de- 
veloped countries one way to énhance greatly the rôle of law in world 
affairs would be to raise to cabinet level the status of the legal adviser 
and to appoint to the post a prominent man of influence, ambition, and 
competence, i l 

We need to complement the work on bureaucratie decision-making with 
more searching forms of inquiry into the relevance of law to political 
decision-making. There are certain international situations of conflict 
and erisis in which the overriding goals of national policy are chosen 
almost independently of what the law, impartially assessed, might be 
supposed to require. Consequently there exists a rather misleading and 
destructive tendency to conclude that international law has nothing what- 
ever to do with the behavior of states or with the maintenanca of interna- 
tional stability in this sort of political setting. Government lawyers are 
ealled in, if at all, to provide legal arguments for a decision taken on other 
grounds, so that official action will seem legally defensible, especially in the 
eyes of domestic publie opinion. Certainly this rationalizing function of 
international law seems dominant with, respect to U. S. military partici- 
pation in Viet-Nam or to the armed intervention of 1965 in the Dominican 
Republic. And in Soviet international practice there is almost no indi- 
cation that international lawyers, in- their rôle as experts on international 
law, advise on policy or are permitted to comment objectively on the re- 
lationship between Soviet practice and relevant rules of international law. 
The réle of international law has in these situations been restricted to one 
of rationalization, and there is little indication that the existence of inter- 
national law has had much bearing on the execution of the various phases 
of foreign policy. Such an exclusion of law from the procedures of 
political decision-making does suggest a willingness to conceive of national 
interest as exclusively defined by national will and by the relative capabili- 
ties of interested parties to assert control over the event in question. 

But political decision-making need not require the exclusion of interna- 
tional law. By the formulation of the political position in terms of a 
distinct legal claim, the nature of an international controversy may be 
clarified and the rival actor made somewhat less likely to over-react. In- 
ternational law can operate as an assured medium of diplomatic communi- 
cation, allowing for processes of claim and counterclaim to delimit the 
area of dispute and clarify the stakes of a particular conflict. The de- 
gree to which international law facilitates international communication is 
a new subject for scholarly investigation? An informed awareness of 


11 For a general analysis, see Wolfgang Friedmann, ‘‘United States Policy and the 
Crisis of International Law,’’ 59 A.J.LL, 857-871 (1965). It is generally true that 
Communist states have not even bothered to put forth serious legal arguments to support 
their positions in international disputes. 

12 A perceptive stress on communication as a function of international law is found 
in the recent work of William D. Coplin. See his ‘‘International Law and Assumptions 
About the State System,’’ 17 World Polities 617-634, and bis book: The Functions of."~"" 
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legal expectations in a situation of crisis may also strengthen inclinations 
to exercise maximum self-restraint in achieving the political end in view. 
One way to command support for, or to minimize opposition to, political 
claims, especially those involving the use of force, is to show a high regard 
for relevant rules of international law. The interdiction by the United 
States of Soviet ‘‘offensive’’ missiles bound for Cuba in 1962 is a prominent 
example of structuring a political claim to reinforce rather than to detract 
from the relevance of international law to the conduct of foreign policy. 

A characteristic of a decentralized social system is that the political 
claims of the powerful nation-states serve as legal precedents for other, 
less powerful, members of international society. Nuclear testing by the 
United States and the Soviet Union created permissive precedents that are 
very difficult to repudiate. Relative power plays a much greater rôle 
in creating precedents than in repudiating them. - There is a kind of 
reciprocity and symmetry operative in international society, as in all 
social systems, that makes the assertion by one state of a legal claim to act 
in a specified way available to other states similarly situated. Such 
symmetry owes much to the external aspects of the ideology associated 
with national sovereignty, an ideology that has contributed so centrally 
to the constitutive structure of traditional international law through ideas 
of the equality of states, the absoluteness of territorial jurisdiction, and 
the doctrine of non-intervention.™ 

One implication of such symmetry is that the capacity of a powerful 
state to assert unilaterally a claim on behalf of its own immediate inter- 
ests may have a rather detrimental system-wide impact upon the satisfac- 
tion of its intermediate-term interests. That is, the characteristic processes 
of political action in world affairs are shaped in part by rationales designed 
to legitimize the claims issued by powerful states pursuing unilateral and 
partisan aims. The Soviet Union’s endorsement of support for wars 
of national liberation—a departure from the Charter conception of per- 
missible use of foree—provides a complex example of unintended conse- 
quences flowing from an original departure in doctrine and practice from 
legal expectations. Among the consequences of such a departure is that 
it weakens the impact of Soviet objections to the more militant posture 
of the Chinese and to the interventionary anti-Communist policies and 
practices of the United States. Likewise the unilateral nature and the 
scale of the United States rôle im support of the Saigon Government in 
Viet-Nam are generating precedents (with regard to outside participation 
in civil wars) that seem to impair existing precedents of neutrality and 
limited intervention that might have been strengthened had the United 
States chosen an alternative course of action. 


International Law: An Introduction to the Role of International Law in the Con- 
temporary World (1966). 
18 Cf. Leo Gross, ‘‘The Peace of Westphalia, 1648-1948’? 42 A.J.I.L. 20-40 (1948). 
See also Richard N. Roseerance, Action and Reaction in World Polities 17-191 (1963). 
It is, of course, important to distinguish legal doctrine from political behavior. 
Despite a doctrinal insistence upon territorial sovereignty, frequent examples exist of 
intervention by the powerful in the affairs of the weak. 
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Part of the inquiry directed at the rôle of international law on the 
domestic level is to take note of the increasing use of international law by 
private citizens, at least in democratic societies, as a way to restrain, or 
dramatize opposition to, the undertakings of their own national govern- 
ments. This development is attributable, in part, to a withering of na- 
tionalist sentiment in the developed. countries, reflecting both a universal 
humanistic ethic popular among intellectuals of all countries and a wide- 
spread fear that even the most powerful nations must act with caution 
in the nuclear age. The existence of this trend is some indication that 
international lawyers are adopting an outlook based on an extranational- 
igtie view of international_law, which can serve as a transnational source 
of_judgment on issues of disputed legality. Dramatie evidence of this 
outlook is the effort to present cases in domestic courts to test the willing- 
ness of these courts to question the legality under international law of 
government conduct. Notions of sovereign immunity are giving way as 
barriers to such challenges on behalf of international law. The idea 
that international law is of concern only in state-to-state relations is also 
giving way, undermined, in part, by the imposition after World War 
II of criminal: responsibility on the leaders of Germany and Japan be- 
cause of their alleged violation of international law. The precedent of the 
Nuremberg Judgment is now being invoked against those who helped. to 
create it, the argument being that if individuels have a duty to avoid 
violating rules of international law, then this duty of the individual must 
be protected by the domestic system, and thus that a domestic court 
must not decline to determine whether or not its own government is 
violating international law (just as it determines whether or not its own 
government is violating domestic law).1 

By and large these attempts to make use of domestic courts in this 
fashion have failed, the court refusing to regard the plaintiff as competent 
to raise the issue or itself as competent to decide it. Typical reasoning 
of this sort was used in the Pauling cases, instituted to prevent further 
contamination of the atmosphere by continued nuclear testing. Another 
example is the Eminente proceeding brought by a French national in 1965 
against President Johnson, Robert McNamara, and Dean Rusk to collect 
$1,000,000 in damages to plaintiff’s property allegedly sustained in United 
States bombing of North Viet-Nam in violation of international law.’ 
However, the more GIaGHGs oi These cases on court aceests is significant 
to the extent that it can dramatize a shift in the locus of loyalty from the 
national scene to the common law of mankind. To the extent that domestic 
courts dismiss such claims because the conduct of foreign policy is a non- 
reyiewable exercise _ of executive discretion, these cases serve to highlight 





14 For a relevant argument on this issue see the Steel Seizure Case: Youngstown 
Sheet and Tube Company v. Sawyer, 348 U. B. 579 (1952). 

15 Linus C. Pauling and others v. McNamara, 331 F. 2d 796 (1964); Pauling v. 
McElroy, 278 F. 24 252 (1960). 

16 Emilio Eminente v. Lyndon Baines Johnson, MeNamara, Rusk, No. 19,802, U. 8. 
Court of Appeals for the District of Columbia (1966). Briefs for both sides have been 
submitted to the court, but no decision has been rendered as yet. 
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prerogatives claimed by a state in its foreign_affairs_that it.would-not dare 
claim for domestic affairs. Further, these cases call attention to the 
discrepancy between the appeals of statesmen for the rule of law in world 
affairs and their insistence upon the non-reviewability of their own conduct 
within their own domestic courts. Surely if the conduct of foreign policy 
is not subject to review in a forum as sympathetic with national per- 
spectives as a domestic court is normally inclined to be, then the outlook - 
for entrusting vital legal disputes to international tribunals is Indeed dim. 
The relevant point here is that the study of international law can benefit 
greatly by more systematic and comparative attention to the extent to 
which, and manner by which, domestic institutions apply international law. 
oe. The Sabbatino controversy is an excellent example cf the use and abuse 
of international law by the main branches of government in the domestic 
system; it has led to a legislative formulation of a rule binding upon do- 
mestic courts because it is posited as the ‘‘authoritative’’ domestic interpre- 
tation of international law. 
, A Japanese domestice court in the Shimoda ease provides the only ex- 
\ ample of an attempt by a legal tribunal to assess the legality of the atomic 
Ky {| attacks upon Hiroshima and Nagasakit® The court’s decision is particu- 
larly significant; first, because it involves a review under international law 
of belligerent action carried out in the course of a major war by the 
victorious Powers; and, second, because the review was undertaken at the 
instance of individuals, five survivors of the attacks. The conelusion 
reached by the Tokyo court, that the atomic raids violated international law 
has an impact, the ultimate strength of which is at yet immeasurable, 
upon the status of nuclear weapons as legitimate military weapcns. To the 
extent that such an impact exists, it illustrates how the growth of interna- 
tional legal standards may be the result of determinations of taw reached 
at the domestic level. The case illustrates as well that individuals may be 
"i beginning to make a legislative input to the international system, thereby 
complicating further the notion that rules of international law can be 
formed only by the consent of sovereign states. 

Contemporary approaches to international law are searching for ways 
to encompass the rôle of actors other than nation-states, ways that are de- 
scriptive of the relevance of law to international behavior.*® Wolfgang 
Friedmann has called attention to the relevance of regional actors to the 
growth of effective international law in a world divided on such funda- 








x 








17 For full documentation see Lyman M. Tondel, Jr. (ed.), Hammarskjöld Forums, 
No. 7: The Aftermath of Sabbatino (1965), whieh includes texts of the judicial 
opinions. 

18 See Falk, ‘The Shimoda Case: A Legal Appraisal of the Atomie Attacks upon 
Hiroshima and Nagasaki,’’ 59 A.J.LL. 759-793 (1965); for the complete text of the 
eourt’s decision, see Falk and Saul H. Mendlovitz (eds.) “The Strategy of World 
a Toward a Theory of War Prevention, Vol. I, pp. 314-353 (1966). 

18 For one attempt to redefine the scope of law in world affairs to include actors other 
‘than nation-states, see Quincy Wright, ‘‘Toward a Universal Law of Mankind,’’ 63 
Columbia Law Review 440-460 (1963). 
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mental matters as human rights and the ownership of private property.” 

As yet no adequate work has been done on the degree to which regional 

actors are bound either by the rules governing nation-states in their rela- 

tions with other regional actors or by some naseent-interregiona A12 a 
distinctive sort. In addition, only very primitive speculation has taken 

place on the relations between the United Nations, regional organizations, 

‘and nation-states. There are important issues involving the danger of 
regional aggression against a state that opposes the regional consensus in SY 
some fundamental way, as Israel opposes the Arab League, Cuba, the 
Organization of American States, and South Africa the Organization of 
African Unity.” International lawyers are growing sensitive to the need 

to adapt their framework of inquiry to take account of the contemporary G4— 
structure of international society, especially the relevance of regional 

actors and international institutions to the regulation of all sorts of 
behavior with transnational implications. 

A different source of regulatory authority arises from the efforts of 
bloe actors to moderate the limits of conflict by establishing rules of the 
game in their relations inter se.22 The significance of these rules depends 
upon the degrees to which certain relations are perceived in bipolar terms 
and upon the acceptance of, and reliance upon, processes of communication 
to establish commonly perceived limits of conflict. The Soviet Union and 
the United States are both competing for political influence in the new 
states of Asia and Africa. One consequence of this competition is the 
manipulation of civil strife so as to produce desired outcomes; another, in 
special cases, is intervention wita overt military power. At the same time, 
these two pre-eminent world Powers seek to avoid an escalation of small 
wars above certain thresholds. Therefore, rules of the game that limit the 
extent and nature of participation in civil wars would seem to serve the 
eommon interest of both Powers without unduly interfering with their 
freedom of political action. Among the most significant of these rules is a 
prohibition upon the use of nuclearweapons to support one’s proxy faction. 
Another calls for the confinemant of the geographical scope of violence 
to the territorial limits of the state that is the scene of the violence. The 
decision in February of 1965 tc extend the war in Viet-Nam by bombing 
north of the Seventeenth Parallel is a very significant challenge to this 
rule unless the civil war is viewed as a struggle between North Viet-Nam 
and the Saigon élite in South Viet-Nam.” Given the inability of the 





20 Friedmann, The Changing Structure of International Law 60-71 (1964). 

21 For some very preliminary considerations, see Falk, ‘‘Operation Stanleyville: A "i 
Lesson in Third World Polities,’? The Correspondent 63-73 (Winter, 1965). 

22 See Edward MeWhinney, ‘‘Soviet and Western International Law and the Cold "a 
War in the Kra_ofBipolarity,’? 1 Canadian Yearbook of International Law 40-81 
(1963). 

23 The official U. S. justification claims collective self-defense against an armed 
attack by North Viet-Nam. One difficulty with this argument is that the pattern and 
stakes of conflict resemble more closely a civil war. If the conflict is treated as a civil 
war, then there is no legal basis for bombing North Viet-Nam, even if the factual basis 
is prior intervention on behalf of the Viet-Cong. Counter-intervention may be permis- 
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United Nations to interpose itself effectively in situations of Cold-War 
violence, these informal rules of the game are an important ingredient of 
contemporary world order, and their importance is to some extent de- 
pendent upon their character as norms being perceived and understood by 
relevant decision-makers.** If law is identified with community expecta- 
tions and a violation of law consists of the disappointment of these expecta- 
tions, then there is no real problem presented by assimilating this kind of 
“rule” into the analysis used to deal with rules created by the more tra- 
ditional procedures associated with treaty-making and customary interna- 
tional law.5 

In fact, one of the major issues challenging time-honored approaches to 
international law is the development of a more adequate theory of the basis 
of legal obligation in international society. Q. Wilfred Jenks has been 
particularly articulate in suggesting the need to supplant a sovercignty- 
oriented notion of consent with a community-oriented notion of consensus.2” 
Considerable recent attention has been given to the law-creating potential 
of various sorts of resolutions passed by the General Assembly.” Consider- 
able work needs to be done to formulate the conditions under which and 
the extent to which various categories of resolutions do have a law-creating 
impact. It is also necessary to investigate the interaction between resolu- 
tions and attitudes toward permissible and impermissible behavior and 
thereby to achieve some understanding of when and how the General As- 
sembly can exert an effective infiuence, as well as to identify some of the 
occasions upon which its actions are likely to be futile. 

Some authoritative insight into the juridical status of these issues has 
been given in several of the dissenting opinions in the South West Africa 
Cases decided by the International Court of Justice in July of 1966. In 
the course of this complex litigation the argument was made that the 
practice of apartheid is ‘‘illegal’’ because of the law-creating effect of 


WV formal acts of the General Assembly supported by an overwhelming major- 
ity of the membership.”® It is also relevant to take note of the use by the 


sible, but not when it takes place outside the territorial limits of the political entity 
enduring the civil war. 

24 Relevant patterns of strategic thinking can be adapted to the analysis of the opera- 
tion of international law in crisis situations; see especially Thomas ©. Schelling, The 
Strategy of Conflict (1960). 

25 For a clear account of traditional processes of law-creation, with some attention to 
recent developments, see Clive Parry, The Sources and Evidences of International Law 
(1965). 

26 For the background of traditional thinking, see the title essay in James L. Brierly, 

Pd The Basis of Obligation in International Law (1958). 

27 E.g., Jenks, Law, Welfare and Freedom 83-100_(1963). 

28 E.g., Oscar Schachter, ‘‘The Reletion of Law, Polities and Action in the United 
Nations,’’? 109 Hague Academy Recueil des Cours 171-200 (1963); Rosalyn Higgins, 
The Development of International Law Through the Political Organs of the United 
Nations 1-10 (1963; Asamoah, The Legal Significanee of the Declarations of the Gen- 
eral Assembly of the United Nations (1966). 

29 The relevant portion of the argument is reprinted and commented upon in Falk 
and Mendlovitz, The Strategy of World Order, Vol. III, pp. 75-90 (1966); for text of 


the Judgment and a digest of the dissenting opinions, see 61 A.J.I.U. 116 et seg. (1967). 
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Shimoda decision of ‘‘declaratory’’ rules of air warfare to draw and sup- 
port inferences about obligatory standards of behavior. The main pomt 
is that the traditional dichotomy between what is obligatory and what ‘is 
permissive is crumbling and that therefore international lawyers need a 
more adequate and comprehensive theory of legal obligation than that de- 
veloped to serve an international society consisting only of states, in which 
the existence of law subserves the ideology of national sovereignty. 


II. From Impressionism TO SCIENTIFIC Inquiry: A 
Focus on DEVELOPING METHODOLOGIES 


The new methodologies available for the study of international law are 
seeking, above all, to move beyond the impressionism of earlier approaches: 
In each area of international law there are a body of practice and a set of 
attitudes associated with the interesting legal questions. These data need 
to be collected and organized in a systematic fashion to permit the formu- 
lation of well-evidenced generalizations. In turn, these generalizations can 
then be formulated as propositions about the relation of law and behavior 
which are subject to validation and refutation. Only in this manner can 
international legal studies begin to acquire a scientific character, a char- 
acter that assures that the expansion of knowledge is cumulative and not 
just accumulative. 

The term ‘‘impressionism’’ is used to characterize approaches, still ac- 
cepted by some, in which legal analysis is based upon a partial selection of 
relevant material and in which the eriteria for selection are arbitrary 
reflections of the researcher’s values, national locus, and imperfect factual 
knowledge. To move legal research techniques beyond impressionism there 
is a need for a fuller investigation of the extent to which the advances in 
the technology of knowledge can be put to work by international lawyers. 
However, although admirable efforts have been made in the field, there is 
considerable reason to suppose that the data of international legal studies 
are not generally susceptible to quantification in any form that will not 
trivialize or even distort inquiry. International practice is not sufficiently 
iterative to permit the aggregation of instances of recurrence. What seems 
primarily needed to advance inquiry, at present, are (1) a systematic 
framework of inquiry adapted to various relatively specialized subject 
matters, and (2) co-ordinated eforts by scholars willing to conduct inquiry 

DR ; : a: 
within a suitable framework. I have outlined elsewhere the nature of 
such an enterprise directed toward assessing the participation of the re- 
cently independent states of Asia and Africa in the international legal 
system.°° If implemented, even by a less-than-global program of study, 
it would produce a body of kncwledge, organized on a comparative basis, 
which is considerably ‘“‘harder’’ than the speculative interpretations upon 
which international lawyers have, by necessity, previously relied. On the 


30 Falk, ‘*The New States and International Legal Order,’’ a series of lectures de- 
livered at the Hague Academy of International Law in 1966, to be published in its 
Recueil des Cours. The fifth lecture sets forth the tentative sketch of such a frame- 
work, 
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basis of this knowledge, generalizations could be advaneed with more con- 
fidence and their validity could be confirmed or challenged by direct ob- 
servation of behavior. Such a reorientation of international legal studies 
is more likely to come about in a social science setting than in the law 
schools, whose principal educational function remains one of vocational 
training, a function best served by teaching students to think about legal 
problems in ways sensitive to their resolution through counseling, 
diplomacy, and adjudication. 

The study of international law has been heretofore dominated. by lawyers 
mainly concerned with developing these particular skills. Research has 
concentrated on the analysis of legal issues in problem areas or on the 
presentation of more or less exhaustive informational surveys that collect 
the experience of the past. This is a beneficial tradition of continuing 
validity. It merely needs to be complemented by the approaches to 
knowledge that are developing within the social sciences for the observa- 
tion and assessment of human behavior. 

In the United States today there seem to be present three main methodo- 
logical orientations used in the siudy of international law: policy science, 
functionalism and systems theory; a fourth methodological orientation, less 
well-established than the other three, can be identified under zhe label of 
‘*phenomenological perspectives.” These approaches are not mutually ex- 
clusive; each accords attention to the social and political setzing of law 
and each takes seriously the bearing of the interests, goals, and values of 
the participants in international society upon the character and nature 
of international law and its prospects for effective growth. This evidence 
of agreement on a common point of methodological departure is a remark- 
able achievement, reversing as it does a long tradition of legal studies 
devoted only to a detached observation of ‘‘legal data’’ (that is, treaties, 
judicial decisions, formal diplomatic correspondence, and the like). At- 
tentiveness to the international context of international law has also pro- 
duced a far livelier awareness of the relations between law and power in 
world affairs, thereby introducing realism and avoiding the inc_inations to- 
ward wishful thinking, legalism, and moralism evident in earlier generations 
of international lawyers. Among the evils inflicted by strict adherence 
to the precepts of legal positivism, and now being overcome by the newer 
approaches, is a tendency to create an artificial distance between the ‘‘is’’ 
of international politics and the ‘‘ought’’ of international law. 

As Myres McDougal has so ably demonstrated, one rôle of law is to 
help a social system move toward the attainment of its goals. An ac- 
ceptance of this rôle does lead the international lawyer into prescriptive 
as well as descriptive postures and makes necessary a sharp discrimination 
among the different legal tasks undertaken by the scholar. But this 
emphasis upon prescription is not legalism or moralism ; it is an articulation 


81 McDougal has recently stated his conception in an ‘‘unpublished address’? (avail- 
able in mimeographed form under the title ‘‘ Jurisprudence for a Free Society’’) de- 
livered at the University of Georgia Law School in 1965, 
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of the contribution that can be made in legal contexts to the goals of those 
actors possessing power and endowed with certain values. 

In matters of approach, some disagreement arises about the extent to 
which policy alternatives can be prescribed in ‘‘scientific’’ terms in con- 
crete instances.2* Some jurists contend that an analysis of international 
law can only clarify the nature of choice, whereas others allege that it can 
indicate the proper decision as well. Jn the former instance, the legal 
authority supporting and opposing various policy options is presented 
without any claim that lawful action can be identified; in the latter im- 
stance, not only are the legal implications of the choice set forth but the 
legal argument is accorded priority according to its relative capacity to 
promote the policies at stake in the decision-making situation. 

Further disagreement centers upon the way in which the political context 
is to be made relevant to legal appraisal. The discussion of the problem 
of distinguishing the national from the cosmopolitan. perspective is im- 
portant here. Does one analyze the policy content of legal choice in terms 
of national policy, of world-wide policy, or of some combination of policy 
outlooks? International lawyers have not yet taken clear or successful 
account of what J. David Singer has so usefully identified as the ‘‘level- 
of-analysis’’ problem.** 

Policy Science. This approach is associated with the work of Myres 
S. McDougal, supported by the influence and collaboration of Harold D. 
Lasswell and emanating from the atmosphere in American legal thought 
established by the legal realist movement.** Inquiry is organized in terms 
both of factual events in community process and of the decision-maker 
authorized to make legal decisions. McDougal, with the help of a series 
of distinguished collaborators, has tried to take systematic account of all 
the variables that a fully rational decision-maker would want to take ac- 
count of. These variables include all the factors bearing upon common 
interest and arising from what has happened in the past, what is expected 
in the present, and what is desired in the future. Thus the decision ‘‘re- 
quired’’ by law is not determined exclusively by applying the past legal 
rules and precedents governing the situation. 

The control asserted by the legal past is further diminished by Me- 
Dougal’s emphasis on the complementary norms relevant to any legal con- 
troversy. Viewed from the perspective of the decision-maker, then, there 


32 E.g, Leo Gross, ‘Problems of International Adjudication and Compliance with 
International Law: Some Simple Solutions,’’? 59 A.J.LL. 48-59 (1965). 

33 Singer, ‘‘The Level-of-Analysis Problem in International Relations,’’ in Klaus 
Knorr and Sidney Verba (eds.), The International System 77-92 (1961); see also 
MecDougal’s analysis in ‘‘The Impact of International Law upon National Law: A 
Policy-Oriented Perspective,’’? in McDougal and Associates, Studies in World Public 
Order 157-236 (1960). l 

34 MeDougal’s principal writings to date, mostly in collaboration, have been (in 
addition to the collection of essays cited in the previous note and the Hague lectures 
cited in note 8): Law and Minimum World Publie Order (with Florentino P. Feliciano, 
1962); The Public Order of the Oceans (with William T. Burke, 1963); Law and 
Publie Order in Space (with Harold D. Lasswell and Ivan A, Vlasic, 1934). 
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is available a plausible legal argument for almost any line of decision that 
seems to maximize the desired policy outcome. Assuming a national de- 
cision-maker, the content, of desired policy should be an accommodation of 
the global (inclusive) interests of the world community and of the more 
exclusive interests of the nation-state on whose behalf he acts. MeDougal 
relies heavily on Seelle’s notion of dédoublement fonctionnel to conclude 
that the national decision-maker, since he is alternatively claimant and 
judge, can serve simultaneously both national and world policies. 

The stress on the national decision-maker follows from MeDougal’s em- 
phasis on the international legal order as relatively decentralized. There- 
fore, the most important authority functions are performed by the de- 
cision-makers attached to the actors with the predominance of effective 
control over behavior. As a result, national decision-making is the basic 
focus for legal inquiry, and rather subordinate attention is aczorded the 
central institutions of international affairs.®® 

McDougal has given a generalized description of the decision-making 
process, one that is free from conventional predispositions about the location 
and nature of the decision-maker. Thus it is not biased, as legal inquiry so 
often is in favor of judicial decision-makers. Given MeDougal’s stress on 
the conjunction of power and authority, the focus of inquiry is upon the 
political official called upon to assert claims on behalf of the national system 
to act in world affairs or to react to foreign claims that affect its interests. 
It is participation in this claiming process that gives rise to the most typical 
situation in which international law is applied and shaped to conform to 
preferred policy. Such a dynamic orientation contrasts with the static 
conception of the relation between rules of law and behavior that normally 
dominates the legal imagination.*® The notion of a legal decision as a 
claim, with promise of reciprocity, to act in a specified way authorized or 
challenged by a given decision-maker is very well adapted to the patterns 
of interaction in a decentralized political system. Such an approach also 
makes it possible to encompass different sorts of decision-makers with vary- 
ing roles in the national or international systems. 

The test of legality (or of whether an action is in accordance with law) 
is the degree of an action’s conformity to relevant community expecta- 
tions, This test of legality upsets traditional notions because, as contrasted 
with rule-orientation, it appears indefinite and subject to manipulation 
and results in conclusions that need to be expressed as degrees of illegality. 
Its great advantage is that it reflects realistically both the decisiveness and 
the limits of decision-making in construing the requirements cf law. In 
the first instance the content of law is determined by examining conclusions 
reached by those entrusted with the authority to make decisions. 

The ultimate vindication of law for McDougal is its secularly based 


85 See McDougal, Harold D. Lasswell, and W. Michael Reisman, ‘‘The World 
Constitutive Process of Authoritative Decision,’’ scheduled to appear as a chapter in 
The Future of the International Legal Order, edited by C. E. Black and Falk. 

36 For an extreme example, see Hans Kelsen, The Principles of International Law 
(1944), 
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capacity to promote the fulfillment of social values specified in terms of 
human dignity, together with the realism with which it reflects the genuine 
shared demands and expectations of people. The content given to human 
dignity is rather clearly derived from the individualistic ethies of a pro- 
gressive democratic society in the West. Each decision-maker, according to 
McDougal, is supposed to use the authority at his disposal to promote hu- 
man dignity. Decision-makers are not encouraged to use a free-wheeling 
diseretion, as the content of human dignity is to be objectively specified in 
terms of community preferences as understood through the social sciences 
and other contemporary knowledge. McDouga_ is fully sensitive to the 
fact that one of the important community preferences is that authority be 
used in a predictable fashion and that this requires a high degree of 
deference to precedent. 

_ This comprehensive framework of inquiry has served MeDougal and his 
associates well in their efforis to restate major portions of the substance 
of international law. <A series of significant volumes has given a new 
insight into the traditional materials of international law in such areas 
as the law of outer space, the law of the oceans, and the law governing 
the use of violence. The quality of this scholarly achievement certainly 
places it among the great milestones in the history of international legal 
thought and assures it a permanent place in the Bey of the subject matter 
of international law. 

` Functionalism. There is a widespread acceptance by a group of in- 
fluential international lawyers of the belief that the way to improve upon 
a positivist, rule-oriented approach is to corre_ate the development and 
study of international law with the satisfaction of certain social functions 
in the international system. The functionalist approach is represented, to 
varying degrees, by Percy Corbett, C. Wilfred Jenks, Wolfgang Fried- 
mann and Julius Stone. The functionalist point of departure is the sharp 
separation between interests perceived by nation-states as vital or as non- 
vital. So far as interests perceived as vital are concerned, it is realistic to 
conclude that states are not yet disposed to entrust their realization to the 
rules and procedures of international law. So fer as interests perceived as 
non-vital are concerned, states are willing to entrust their realization to 
‘‘the rule of law” and to support specialized international institutions 
dedicated to upholding it. These non-vital interests include such matters 
as postal service, telecommunications, health, conservation, safety, and cul- 
tural exchange. In such areas important policies are at stake, and inter- 
national institutions can work effectively to bring satisfaction without in 
any way appearing to challenge the prerogatives of the sovereign state. 
Such an image of international legal order is especially appealing to those 
jurists who are rather skeptical about the capacity of international law 
to regulate the use of force by nation-states. 

Recent functionalist work has thrown into useful focus the inventive 
capacity of legal technique to fashion solutions for social problems. Wolf- 
gang Friedmann has demonstrated, for instance, the manner in which the 
idea of the international corporation and the joint venture has arisen to 
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meet the needs of the developing countries for investment capital without 
at the same time arousing their suspicion of and hostility to the foreign 
investor. 

Functionalism is really not a coherent framework of inquiry in the 
manner of McDougal. It is instead only a jurisprudential orientation that 
generates a certain style of inquiry and concentrates upon certain sorts of 
legal developments. Its basic outlook emphasizes only those activities not 
regarded by national governments as politically significant. Therefore, 
functionalists concentrate on the rôle of law at the margins of interna- 
tional conflict. Friedmann sums up the functionalist claim rather well: 


The functionalist approach is thus no miracle solution, but it affords 
an important means of by-passing the propagandist atmosphere of 
political international assemblies, and of bringing the nations together 
in practical tasks of mutual interest and benefit." 


The approach closely parallels the efforts of David Mitrany in relying 
upon a functionalist dynamic that is operative in international specialized 
agencies as the most promising arena within which to promote political 
integration at the mternational level and to erode through time the pre- 
eminence of the sovereign state. It was Mitrany’s central presupposition 
that, if nations would co-operate in the satisfaction of the common needs, 
then an international ethos would emerge among the civil servants 
working in these international institutions. These activities could be- 
gin modestly with such uncontroversial subject matter as the provision of 
an international postal service and the development of techniques to halt 
the international spread of disease. Gradually more sensitive subjects 
could be dealt with, such as labor standards and capital loans. As states 
gained confidence in the capacity of international institutions to perform 
services, and as the institutions gained confidence and independence, there 
would take place, according to the Mitrany view, a gradual expansion of 
activities and a slow withering away of state power. However, as Stanley 
Hoffmann, among others, has shown, the dynamics of functionalist growth 
do not assure a spill-over into areas in which the vital interests of states 
are engaged. 

Ernst Haas has recently reformulated Mitrany’s conception of func- 
tionalism in a stimulating manner, taking particularly interesting account 
of the degree to which political conflict can contribute to, rather than 
hamper (as Mitrany supposed), the growth of international institutions.*® 
Using the experience of the International Labor Office as a principal 
example, Haas shows that the use of the I.L.O. by Western states to em- 
barrass the Soviet Union for failures to allow trade unions requisite 
freedom created institutional precedents that were subsequently invoked 
by Afro-Asian states to bring pressure on Portugal and South Africa. 
Haas argues that, without the political background’s having generated the 
original precedent, it would have been impossible to organize the later 


87 Friedmann, An Introduction to World Politics 57 (5th ed., 1965). 
88 Haas, Beyond the Nation-State (1964). 
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action. A principal conclusion of Haas’s study is that the avoidance of 
“polities” is not necessarily conducive to the growth of international insti- 
tutions. This line of analysis can also lead to a parallel reformulation 
of the functionalist approach to international law, and especially it can 
lead to examinations of the law-creating potential of international crisis 
and conflict. Such a re-examination of the prospects for the growth of law 
could combat the literalism usually found in the functionalist approach, a 
literalism that assumes that the growth of law is dependent upon convergent 
interests and values and upon the voluntary acceptance of the benefits of 
international law in areas where co-operation seems possible without po- 
litical friendship. The Haas variation on traditional functionalism sug- 
gests that out of a political clash there may arise a precedent that can be 
used for unintended future purposes. © 

Systems Theory. A third major approach evident in international legal 
studies arises from a reliance upon ‘‘the international system’’ as a basic 
concept by which to organize the contextual data relevant to the rôle of 
law. System theorists tend to specify historical or analytical models 
of the way in which power is distributed and conflict conducted as a basis 
upon which to assess the rôle of law. The rationale for this approach is 
that (1) context is relevant and (2) the relevance of context can be estab- 
lished through the specification of a small number of strategic variables. 
The distribution of power among the units in a system and the stakes of 
conflict are especially significant variables in identifying the system and — 
. distinguishing it from another. 

Morton Kaplan has done the most fundamental work to vindicate the use 
of the systems theory as the basis for the study of international law.*® 
Kaplan’s analytic models of plausible international systems suggest rather 
clearly the usefulness of investigating the extent to which the character 
and rôle of international law are conditioned by the character of the inter- 
national system. In collaboration with Nicholas deB. Katzenbach, Kaplan 
has taken a further step in this direction in The Political Foundations of 
International Law (1961). The Kaplan-Katzenbach book demonstrates the 
value of the systems approach by its very incisive analysis of norms of 
non-intervention in the balance-of-power and loose bipolar international sys- 
tems. Kaplan and Katzenbach effectively disclose the relevance of political 
factors to the operation of law in world affairs. Their approach interest- 
ingly appraises the strengths and weaknesses of international law by refer- 
ence to the kind of international system that is posited. 

Stanley Hoffmann has tried to orient the systems approach to interna- 
tional law in the tradition of historical sociology.4° Thus Hoffmann en- 
deavors to construct a system by observing the patterns of conflict in a past 
period of international relations and by correlating these patterns with 
prevailing social structures operative in international society. This effort 
is in contrast, one would suppose in view of Hoffmann’s earlier critique 

39 Kaplan, System and Process in International Polities (1958). 


40 ‘International Systems and International Law,’’ in Knorr and Verba, op. cit. 
note 33 above, at 205-237. l 
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of Kaplan’s approach,** to the more analytic models of the international 
system. The difference may be mainly one of intellectual style, Kaplan 
preferring an analytical mode of rhetoric and Hoffmann a more historico- 
sociological mode. Further, Kaplan derives: many of his models from the 
history of the’ main currents of international polities, whereas Hoffman 
Seems responsive to the conceptualization of the main systemic alternatives 
that have been derived by Kaplan. The analytic mode does permit a 
somewhat greater freedom of inquiry, as it encourages the projection of 
trends in world affairs and the positing of possible future international 
systems. This orientation toward the future is compatible with those fea- 
tures of McDougal’s approach that call upon the international lawyer to 
engineer a new international order that more clearly fulfills the values 
of human dignity.*? 

The work of Kaplan has stimulated a more programmatic use of models 
of the future of the international legal order by Saul Mendlovitz and this 
writer.** We posit a future international system in the form of the Clark- 
Sohn plan for a vastly strengthened United Nations operating in a totally 
disarmed world.** The Clark-Sohn model gives more specifie content to 
an international system than does the analytic style of Kaplan. Our efforts 
might be regarded as using the rather Utopian proposals of Clark and Sohn 
to write one possible history of the future and thereby to achieve the 
same kind of empirical grounding in the actuality of social structure and 
political conflict that Hoffmann derives from his scanning of the history 
of the past. . l 

We use the distance between the present international system and the 
Clark-Sohn model posited as a preferred future international system as 
the real center of inquiry. We crganize the data of international law to 
emphasize the prospects for and obstacles to transition from one inter- 
national system to another. This emphasis on transition brings analysis 
to grips with the hard problems of assessing the limits of political attain- 
ability, whereas at the same time the approach accepis the commandment 
issued by McDougal and Lasswell that the international lawyer employ 
his professional training to invent, appraise, and create a better interna- 
tional legal order. 

Phenomenological Perspectives. There is, finally, an apprcach to the 
study of the international legal order that emphasizes depth analyses of 
single ‘‘cases.’’ The objective of these analyses is both to clarify the 
particular set of issues involved in a dispute and to illuminate the general 


41 See Hoffmann’s excerpt from his own essay in Hoffmann (ed.), Contemporary 
Theory in International Relations 40-50 (1960). 

42I have undertaken with Cyril E. Black of Princeton a multi-volume study along 
these lines under the general title: The Future of the International Legal Order (cited 
in note 35 above). 

43 The Strategy of World Order. Vol. I: Toward a Theory of War Prevention; Vol. 
II: International Law; Vol. III: The United Nations; Vol. IV: Disarmament and 
Economie Development (1966). 

44 Grenville Clark and Louis B. Sohn, World Peace Through World Law, 3rd ed. 
(1966). 
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structure of the legal order. Brainerd Currie has used this approach to 
cast great light upon fundamental problems in the field of the conflict of 
laws. In my judgment, cases such as Sabbatino, Shimoda, or South 
West Africa all offer the international lawyer excellent material for the 
development of general theory from a phenomenological perspective, that 
is, from a perspective that emphasizes the conerete phenomena of legal 
experience and finds support in the philosopnigal tradition associated with 
phenomenology.*® 

The extension of phenomenology to ‘ncepnatinnal legal studies should be 
made in explicit terms. There is a need for a jurisprudential rationale. It 
is important to distinguish between the penetration of a particular case 
to discover the general attributes of the legal system and the traditional 
analysis of a line of cases to discern the evolution of legal doctrine. The 
phenomenologist is interested in the case as a useful example only when 
it both typifies and enacts fundamental legal controversies of the sort that 
go on in a variety of distinct substantive settings. 

‘The case’? as the unit of analysis requires some explanation. A 
judicial decision is a convenient example of a case, but is only one example. 
A. particular civil war might serve as a case for the study of the interna- 
tional law of civil wars,“ or a debate in the Security Council might serve 
to provide a phenomenological basis for the analysis of the international 
protection of human rights, the scope of domestic jurisdiction, or the legal 
character of peacekeeping operations.*® 

In conclusion, then, the phenomenological approach is a technique 
useful for combining concrete analysis of legal problems that are in- 
trinsically interesting with the formulation of more general ideas about 
the relationship between international law and international hehavior. 


45 Currie, Selected Essays on the Conflict of Laws. (1963). 

46 For attempts to carry out this procedure, see Falk, The Role of Domestic Courts 
in the International Legal Order (1964); idem, ‘‘The Shimoda Case: A Legal Ap- 
praisal of the Atomic Attacks upon Hiroshima and Negasaki,’’ 59 A.J 1.L. 759-793 
(1965). I am in the process of meking such an analysis of ‘the South West Africa 
Cases. 

For the character of phenomenology, see Q. Lauer, Phenomenology: Its Genesis and 
Prospect (1958); A.-T. Tymieniecka, Phenomenology and Seience in Contemporary 
European Thought (1962). For background, see E. Husserl, Ideen zu einer reinen 
Phänomenologie und phanomenologischen philosophie (1913); English trans. pub. 
under title: Ideas: General Introduction to Pure Phenomenology (Collier ed., 1962). 

47 In 1966 the Carnegie Corporation awarded the American Society of International 
Law a grant to support the study of a series of specific civil wars as ‘‘cases’’ to create 
empirical support for generalizing about the international law of civil war in the 
contemporary world, 

48 This type of analysis is used in the fourth lecture of the series cited in note 30 
. above. The cases used are the Security Council debates concerning Goa (1961), the 
U.N.’s Stanleyville Operation (1964), and Indonesia’s guerrilla sian in Malaysia 
(1964). 
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I. Tas U. S.-ITALY Am TRANSPORT ARBITRATION 


The 1946 Bermuda Agreement + is the major model for the United States 
bilateral air transport agreements.? The Chicago Convention of 19445 
had failed to provide traffic rights for scheduled air carriers because the 
United States and the United Kingdom disagreed over economie regula- 
tion of international air transport. The agreement which these competitors 
made two years later at Bermuda rivaled the Chicago Convention in im- 
portance because its compromise formula became the key to the later bi- 
lateral air transport agreements upon which is based the existence of all 
international scheduled air transport.* 

The 1948 U. S. Air Transport Agreement with Italy ë is modeled on the 
Bermuda Agreement. The issue of whether all-cargo services are per- 
mitted by it is one that could be raised under all the Bermuda-type agree- 
ments, and the outcome of the dispute, therefore, has bearing upon them all. 
It is an exceptionally important case in which all of the world’s airlines 
have a vital interest. l 

ICAO statistics illustrating the explosive growth of air cargo® from 


i Agreement with the United Kingdom on Air Services, Feb. 11, 1946, €0 Stat. 1499, 
T.LA.S., No. 1507 [hereinafter called the Bermuda Agreement]. 

2 The 1966 edition of Treaties in Force lists sixty-two United States bilaterals. A 
few of these antedate the Bermuda Agreement and have not been changed, but the 
Administration’s over-all adherence to Bermuda principles was finally restated in 
President Kennedy’s Statement on International Air Transport Policy, released April 
24, 1963. 

8 The Convention on International Civil Aviation, Dee. 7, 1944, 61 Stat. 1180, T.I.A.S., 
No. 1591 [hereinafter called the Chicago Convention] created the International Civil 
Aviation Organization (ICAO). 110 states, including the United States end Italy, are 
ICAO members. 

4 Cooper, ‘‘The Bermuda Plan—World Pattern for Air Transport,’’ 25 Foreign 
Affairs 59 (1946). The attempt to make the Bermuda Agreement into a multilateral 
convention failed in 1947. See Records of the Commission on Multilateral Agreement 
on Commercial Rights in International Civil Air Transport, Geneva (ICAO Doe. No. 
5230, A2-—-EC/10) (1948). The Soviet bilaterals and several others are not based on 
Bermuda capacity principles. 

5 Air Transport Agreement with Italy, Feb. 6, 1948, 62 Stat. 3729, T.I.A.S., No. 1902 
[hereinafter called the 1948 Agreement]. 

621 ICAO Bulletin No. 1 at 7 (1966); ICAO statisties exelude People’s Republie of 
China, the U.S.S.R. and all states which are not ICAO members. 
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75 million cargo ton miles in 1945 to 3,480 million cargo ton miles in 
1965 suggest the immediacy of the problem. ‘‘Italy rates third among 
the transatlantic air-cargo markets, it ships more air freight to the United 
States than any other European country,’’ according to the C.A.B.’s four- 
year study of the Transatlantic Route Renewal case.’ 

Arbitration clauses are found in all air transport bilaterals except those 
with the U.S.S.R. and some other Communist states,® but mone had been 
invoked until the 1963 air traffic rights dispute between the United States 
and France. Arbitration of the bilateral agreement with Italy,’° initi- 
ated by the United States, is the second such action. 


7 Transatlantic Route Renewal Case (C.A.B. Docket No. 13577), Av. L. Rep. 21,609.04 
(March 7, 1966). The C.A.B. concluded that trade between Italy and the United States 
is growing at such a ‘‘steady and substantial’’ rate, that the Board could certify 
Seaboard World Airlines, a cargo carrier, to operate into Italy in addition to TWA 
and PAA. 


8 Internally there is wide use of arbitration in the U.S.S.R. (see Rarmzaitsev, ‘‘ The 


Law of International Trade in the New Soviet Legislation,’’ [1963] Journal of - 


Business Law 229), and arbitration clauses are usually found in commercial contracts 
with foreign parties, although the U.S.S.R. has insisted on the use of a Moscow arbitra- 
tion tribunal, as illustrated in Amtorg v. Camden Fibre Mills, 304 N.Y. 519, 109 N.E. 
2d 606 (1952). The Soviet Union has viewed international arbitration with suspicion, 
alleging that international tribunals are dominated by non-Communist states. See 
Corbett, Law in Diplomacy 169 (1959). One writer goes so far as to say that Com- 
munist states ‘‘consider it an ideological error to agree to arbitration or judicial settle- 
ment with a capitalist state.’’ Ouchi, Arbitration of International Commercial Disputes 
Involving Private Claims 200-201 (1964) (unpublished J.S.D. thesis, Yale Law School 
Library). But some Communist states, for example, Poland and Czechoslovakia, are 
parties to the Chicago Convention, which provides for arbitration of disputes arising 
under the Convention at the demand of one party (Arts. 84-88). Lately, a slight thaw 
in the Soviet attitude has been noticed. In commercial agreements, the Soviet trade 
agency may now arbitrate before a Swedish arbitral tribunal in Stockholm or even resort 
to the American Arbitration Association. See Domke, Commercial Arbitration 102-103 
(1965). 

Hazard says that the Soviet Government favors arbitration over settlement by court 
of commercial contracts with foreign parties, and that the Soviet Government as a 
matter of policy favors arbitration before a Moscow tribunal, but that this is a matter 
which can be bargained about. Arbitral standards acceptable to Western states are 
generally maintained. John N. Hazard, Comments, in 1965 Proceedings, American 
Society of International Law 69, 71, 74. l 

The Israeli-Soviet Oil Arbitration of 1958 is seen as an exception to this Soviet 
poliey. The Foreign Trade Arbitration Commission of the U.S.S.R. Chamber of Com- 
merce in Moscow in that case became subject to criticism for refusal to admit essential 
evidence which the Israeli companies wished to submit. See Domke, ‘‘Tha Israeli-Soviet 
Oil Arbitration,’’ 53 A.J.I.L. 787 and 800 (1959). 

ə Agreement with France on Air Transport Services, March 27, 1946, 61 Stat. 3445, 
T.I.A.S., No. 1678; Air Traffic Rights Dispute (United States v. Franee) (1963), 3 
Int. Legal Materials 668, digested in 58 A.J.L.L. 1016 (1964) [hereinafter cited as 
United States v. France]; Compromis with France, Jan. 22, 1963, 14 U.S. Treaties 
120, T.LA.S., No. 5280; see Larsen, ‘Arbitration of the United States-France Air 
Traffic Rights Dispute,’? 30 Journal of Air Law and Commerce 231 (1964). 

10 Compromis with the Italian Republic, June 30, 1964, T.T.AS., No. 5624 [here- 
inafter cited as Compromis with the Italian Republic], Air Traffic Rights Dispute 


(United States v. Italy) (1964), 4 Int. Legal Materials 974 (1965), digested in 602+.. 
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A. History of the U. 8.-Italy Air Transport Agreement of 1948 


The Bermuda formula used in the Air Transport Agreement with Italy - 
provides, briefly, for a loose regulation of capacity and frequency of opera- 
tion on agreed air routes in order to permit the development of air traffic 
in a manner which will avoid destruction of the ‘‘home market” airline ; * 
the parties agree to determine that restrictions on capacity or frequency 
are necessary only after traffic experience so indicates.1? More particu- 
larly, the traffic rights which are necessary for air transport between the 
United States and Italy are exchanged by Article 2, and are described in 
the Annex as rights to provide traffic on the routes agreed upon? Section 
III of that Annex further grants technical and commercial freedoms ** to 
the parties to transport ‘‘passengers, cargo and mail.’* 13 

TWA. (at that time called Transcontinental and Western Air, Inc.) 
had begun to serve Italy in 1946 under a temporary agreement.** Signifi- 
cantly, in 1947 it added exclusive cargo flights to its previous combination 
service consisting of passengers, cargo and mail,’’ thus receiving the traffic 


A.J.L.L. 413 (1966) [hereinafter cited as United States v. Italy]. The Bermuda Agree- 
ment provides for arbitration in two places: a general arbitrai clause in Art. 9 and a 
special clause for settlement of disputes over fares only in Annex, Sec. IT(g). A similar 
dual arbitration provision exists in the 1948 Agreement, Art. 12 and Annex, Sec. X(H). 

111948 Agreement, Annex, Sec. VIL; Bermuda Agreement, Final Act, at par. 6. 

121948 Agreement, Art. 13, Annex, Sec. IX. The same pattern is followed by all 
U. S. bilateral air transport agreements, except the Agreements with India, Feb. 3, 1956, 
7 U. S. Treaties 275, T.LA.S., No. 1595, and recently with Greece, 61 Stat. 2937, 
T.IA.S., No. 1626, as amended Feb. 7, 1966, 54 Dept. of State Bulletin 386 (1966), 
which provide for predetermination and regulation of scheduled air traffic. 

18 1948 Agreement, Annex, Secs. I and II. 

14 There are five Freedoms of the Air: First Freedom grants to contracting states 
the right to fly over any contracting state; Second Freedom grants them the right to 
make refueling stops in any contracting state; Third Freedom grants to contracting 
states the right of air transport to any contracting state; Fourth Freedom grants them 
the right of air transport from any contracting state back to the carrier’s national 
state; Fifth Freedom grants the contracting states the right of air transport between 
any contracting state and a third contracting state. The first two are Known as the 
technical Freedoms, the last as the commercial Freedoms. The 1948 Agreement ex- 
changes all five for the air routes drawn in the Agreement. 

15 This is the disputed phrase. See. III in its entirety reads: 

‘*Qne or more air carriers designated by each of the contrecting parties under the 
conditions provided in the present Agreement and the Annex thereto will enjoy, in the 
territory of the other contracting party, rights of transit and of stops for non-traffie 
purposes, as well as the right of commercial entry and departure for international traffic 
in passengers, cargo and mail at the points enumerated on each of the routes specified 
in the schedules attached.’’ 

The English and Italian versions of Sec. III are equally authentic, as provided by Art. 
15, but the parties to the dispute do not base any of their contentions on a difference 
in language. 

16 As result of the North Atlantic Route Case, 6 C.A.B. 319 (1945), TWA was 
allocated the Southern Europe route and this airline, therefore, initially was given the air 
traffic rights obtained by the United States from Italy. 

17 TWA operated an all-cargo service from the United States via Carada, Ireland, 
France, Switzerland, Italy, Greece, Egypt to Palestine, ABC World Air Ways Guide, 
Table No. 84 (June, 1947). For contemporary expectations relating to air cargo at 
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rights obtained by the United States in the 1948 Agreement with Italy. 
Following the North Atlantic Route Transfer case** the C.A.B. granted 
PAA permission to fly into Italy and beyond in 1950, and that same year 
Italy chose Alitalia (then Linee Aeree Italiane) to assume its traffic rights 
under the 1948 Agreement. TWA, PAA and Alitalia are consequently 
the airlines involved in the dispute. 

TWA’s all-cargo service to Italy was interrupted in 1950 at the time of 
the Korean hostilities. Although all-cargo service over the Atlantic was 
resumed in 1952, TWA did not put Italy back on the schedule until 1958. 
The original once-a-week all-cargo service was increased to four weekly 
flights in 1959, and continued until 1968, when the dispute over the legality 
of all-cargo service broke out.1® PAA initiated all-cargo flights to Italy 
in 1960, and by 1963 two flights a week were offered.?° 

Alitalia began all-cargo service in 1961 and was offering an average 
of three flights a week in 1963.74 As will be seen, the Italian permission 
for, and participation in, all-cargo flights had important bearing on the 
Arbitration Tribunal’s interpretation of Italy’s expectations concerning ` 
the 1948 Agreement. 

The airline’s procedure in opening all-cargo services was a eommunication 
of intention to aviation authorities following the procedure of passenger 
services notification. No special permission was obtained; all-cargo service 
was confined to the air routes granted by the 1948 Agreement.” 


B. The Dispute 


When the demand for air cargo burgeoned in 1963, the two U. S. carriers 
were technically well equipped, and by the end of that year could offer 
jet all-cargo service. Alitalia did not have similar equipment, and is 
in fact not yet technically able to engage in open competition for cargo 
with the two U. S. carriers.” The Italian carrier was, and. still is, handi- 
capped. 


this time, see Drew and Parser, ‘‘ Air Cargo: a New Phase in Marketing,’’ 14 Journal 
of Air Law and Commerce 11, 18 (1947), forecasting great future use of air cargo 
beeause of the widely organized cargo service, availability of large planes, reduced rates 
caused by competition, and all-cargo operations, advertising, dependable service, ex- 
pansion of routes and increased activity in business. 

18 North Atlantic Route Transfer Case, 11 C.A.B. 676 (1950). The Civil Aeronautics 
Act of 1938, par. 2, 52 Stat. 973, committed the United States to a policy of sound 
competition among its airlines. The policy of ‘‘chosen carriers’? was never adopted. 
ABC World Air Ways Guide, Tables 51 and 83 (December, 1950). 

19 United States v. Italy, at 976; ABC World Air Ways Guide, Table 287 (March, 
1959). 

20 United States v. Italy, at 976; ABC World Air Ways Guide, Table 199 (March, 
1961). 

21 United States v. Italy, at 976; ABC World Air Ways Guide, op. cit. note 20 above, 
Table 40. 

22 Notice of new service or change in existing service is necessary so that airport 
terminals and air traffic control can be kept informed. 

28 Doty, ‘f Atlantic Case Awards to Spur Opposition,’’ Aviation Week, Feb. 21, 1966, 
p. 84. Alitalia has ordered two DC-8 all-cargo jets which will be delivered in the spring 
of 1967; until that time the airline will be inferior to TWA and PAA in equipment 
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As the demand increased, PAA planned to expand its all-cargo service 
into Italy from two to four weekly flights. Its new schedule, intended to 
go into effect in July, 1968, was submitted to the Italian Government the 
preceding month, and the dilemma shaped. Since the 1948 Agreement did 
not permit a predetermination of traffic capacity, Italy could not refuse 
the new service on the grounds that a priori it represented excess ca- 
pacity.” On the other hand, Alitalia could not increase iis all-cargo 
service to meet the competition because of equipment shortage. Italy 
thereupon refused to allow PAA’s new schedule on the ground that all- 
cargo service was entirely outside the 1948 Agreement, which it interpreted 
to allow and regulate only flights combining passengers, cargo and mail.?8 
TWA’s scheduled increase from four to six weekly flights was similarly 
rejected by Italy. 

The United States made its disagreement with the Italian interpretation 
clear in a September 19, 1968, note to the Italian Government, but the 
dispute did not come to a head because the U. S. carriers refrained from 
initiating added service. However, tension increased when TWA an- 
nounced on December 3, 1963, that it intended future use of jet all-cargo 
equipment which would more than double its all-cargo capacity without 
increasing the number of weekly scheduled flights. Italy then stated flatly 
that any increase in capacity through added flights or melusion of more 
cargo in existing flights by shifting to jets could be refused because all- 
cargo service was outside the 1948 Agreement.” 


C. Formation and Procedure of the Arbitral Tribunal 

1. CONSULTATION 

A two-step problem-solving approach is found in the 1948 Agreement: 
first, consultation between the parties; ?’ if that fails, then arbitration. 
The United States asked for consultation in December, 1968, and in 
March, 1964, the parties discussed their disagreement without narrowing the 
gap between the two positions. The parties could only agree to proceed 
to the next step, arbitration, during which restricted jet all-cargo service 
would be allowed.?° The issue to be resolved was curtly stated: ‘‘Does 
the Air Transport Agreement between the United States and Italy of 
February 6, 1948, as amended, grant the right to a designated airline of 
either party to operate scheduled flights carrying cargo only?’’ ?9 


strength, Aeroplane, Feb. 10, 1966, p. 21; consequently, while ICAO members reported a 
28% average increase in air cargo carriage (ICAO Bulletin, note 6 above), Alitalia’s 
average increase was only half of that, during 1964-65, Aeroplane, Feb. 10, 1966, p. 21. 
These statistics should be seen against the background of the rather lucrative Italian 
air cargo market. 

241948 Agreement, Annex, Secs. VIL and IX. 

25 United States v. Italy, at 977. 26 Ibid, 

271948 Agreement, Art. 10. 281948 Agreement, Art. 12. 

29 Each party was permitted four flights a week. Alitalia put into servica a cargo 
jet which it had just leased from the U. S. operator, Airlift International. The United 
States allocated two weekly flights to TWA and PAA each, see United States v. Italy, 
at 977. 

80 Compromis with the Italian Republie, Art. I. 
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2. THE ARBITRAL CLAUSE AND THE Compromis 


High Contracting Parties have two choices: they can bind themselves 
to submit all future disputes relating to their agreement to arbitration, 
by inserting an arbitral clause like Article 12 of the 1948 Agreement. Or, 
in the absence of such a clause, they can still initiate arbitration without 
the Agreement’s compulsion. The United States and Italy used both 
methods. In a separate compromis signed June 30, 1964, they agreed on 
arbitration terms. The compromis and the arbitral clause must be read 
together as the basis for arbitration, and only where the compromis, which 
is latest In time, provides differently or additionally to the arbitral clause, 
must the compromis prevail. The compromis does not contain anything 
which could not be provided by a well-drafted arbitral clause, but it is 
customary in international arbitration.* 


3. THE TRIBUNAL 


International arbitration is a judicial process,’ and that characterizes 
the tribunal’s authority. 

Tripartite tribunals, which are usually preferred in commercial arbitra- 
tion ** and commonly provided for in air transport bilaterals, were in- 
volved in both the U. S.-France and the U. S.-Italy arbitrations. 

Both Article 12, the arbitral clause of the 1948 Agreement, and the 
compromis provide that the parties each name one arbitrator and these 
two members of the tribunal in turn select the third. The parties must 
have completed their appointments within 60 days after the request for 
arbitration,®* and the third arbitrator must be nominated within 30 days 


31 Ibid, 


82 Carlston, The Process of International Arbitration 64 (1946), and Anand, Inter- 
national Courts and Contemporary Conflicts 400 (1964; unpublished J.S.D. thesis, 
Yale Law Sehool Library), consider a compromis a prerequisite for international arbi- 
tration. In this writer’s opinion one contractual obligation is sufficient; arbitration 
ean be effectuated by the arbitral clause alone as it is done in commercial arbitration 
(Domke, op. cit. note 8 above at 32), and in the interest of avoiding delay, this is 
preferable. The 1958 Model Rules on Arbitral Procedure adopted by the International 
Law Commission (U.N. Doc. A/3&59 (1958), 53 A.J.LL. 239 (1959)), Art. IT, state 
that a compromis is necessary only when there is insufficient provision for arbitration 
in the agreement. The I.L.C. Model Rules provide a guide to effective international 
arbitration, although they do not necessarily codify present international law. They 
have been the object of some criticism. De Visscher, ‘‘ Reflections on the Present 
Prospect of International Adjudication,’’ 50 A.J.I.L, 467 (1956) ; and Simpson and Fox, 
International Arbitration 86 (1959). 

83 Carlston, op. cit. note 32 above, at 259; Kellor and Domke, Arbitration in Inter- 
national Controversy 37, name negotiation, inquiry, mediation and settlement as 
bargaining processes, arbitration and judicial settlement as judicial processes, 

84 Domke, op. cit. note 8 above, at 71. 

35 Mankiewicz, ‘‘Pouvoir Judiciaire du Conseil et Réglement Pour la Solution de 
Différends,’? 3 Annuaire Français de Droit International 383 (1957); Cooper, ‘‘New 
Problems in Civil Aviation Arbitral Procedure,’’ 2 Arbitration Journal 119 (1947); 
and specifically Larsen, ‘‘ Arbitration in Bilateral Air Transport Agreements,’’ 2 
Arkiv for Luftrett 159 (1964). 

861948 Agreement, Art. 12, has a two-month time limit which is changed to sixty 
days in the Compromis with the Italian Republic, Art, IT. 
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after the completion of the first two nominations.*7 The first meeting 
of the tribunal was stipulated in the compromis to take place within 30 
days after the nominations were completed.*® 


There are several serious defects in Article 12, which might have inter- 
fered with the tribunal’s formation, and which must be noted here because 
they are common to many air transport agreements. 

The first is a failure to specify time limits for the appointment of the 
third arbitrator if an outside agency is consulted in case of disagreement 
among the first two members. In the U. 8.-France Arbitration, more than 
five months lapsed before the third arbitrator was appointed by the Presi- 
dent of the International Court of Justice. A thorough set of time limits, 
within the arbitral clause, is certainly desirable.*° 

The second defect is the reference to a group which is formed for a 
different purpose than that alluded to in Article 12. If the third arbi- 
trator cannot be agreed upon, he is to be named by the ICAO Council’s 
President from a panel of arbitrators maintained by ICAQ,™ but the 
ICAO arbitral rules 4# only concern arbitration under the Chicago Conven- 
tion, and an ICAO panel has never been established to arbitrate under the 
bilaterals.** 


37 1948 Agreement, Art. 12, has a one-month limit compared with the thirty-day limit 
in the Compromis with the Italian Republie, Art. I. 

881948 Agreement, Art. 12, lacks such a time limit. 

89 Agreement with France, Art. X, note 9 above, provides that if the two party- 
appointed arbitrators cannot agree on appointment of the third arbitrator, the President 
of the International Court of Justice shall make the appointment; since a consensus 
could not be established, the President made the appointment. 

40 Larsen, loc. cit. note 35 above, at 149-150, loc. cit. note 9 above, at 237. Since 
the outside appointing authority does not stand to gain or lose by delay, it might agree 
to act within a reasonable time limit and probably would obey, but it would be difficult 
to force the appointing authority to aet within such a limit. 

41 The Chicago Convention, Art. 85, provides that the ICAO Council shall maintain 
a panel of ‘‘ qualified and available’’ arbitrators for settlement of disputes arising under 
the Convention. The ICAO Council decided in 1963 to ask the contracting states to 
submit names of qualified persons which, the Council agreed, should constitute the panel. 
Annual Report of the Council to the Assembly for 1963, ICAC Doe. No, 3402, A15-P/2 
(1964). 

42 Rules for the Settlement of Differences. ICAO Doe. No. 7782 (1959). The ICAO 
Committee which drafted these rules expressed the view that no obligation rested on the 
ICAO Council to assume any duties which bilateral agreements between the states gave 
to the ICAO Council, ICAO Doc. No. 7456, A8-P/2 6(1954). And Cheng states that 
ICAO is opposed to performing these funetions ‘‘which it seems to regard as having 
been thrust upon it.’’ Cheng, The Law of International Air Transport 460 (1962). 

43 In this connection it is important to note that all arbitral clauses which give any 
arbitration function to the now defunct PICAO (Provisional International Civil Aviation 
Organization) Council, are unenforceable. In the Anglo-Iranian Oil Co. Case (United 
Kingdom v. Iran), [1952] I.C.J. Rep. 93, the Vice President of the International Court 
of Justice, acting for the President, who was of the same nationality as one of the 
parties, refused to act in appointive capacity because the arbitral clause in the agree- 
ment between the parties gave appointive authority to the President of the Permanent 
Court of International Justice; the Vice President decided that he was not the ap- 
pointive authority intended by the parties to the agreement. Consequently ambiguous 
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— 


Another defect in Article 12 is its failure to provide a remedy for delay 
or failure of a party to choose an arbitrator, a situation unfortunately 
illustrated in The Peace Treaties case.** The arbitral clause should prob- 
ably stipulate that any lacking arbitrator would be appointed by a given 
neutral party or agency when the two parties fail to make their nominations 
or when the two nationally appointed arbitrators fail to agree on the third 
arbitrator. This is, in effect, the solution proposed by the Model Rules on 
Arbitral Procedure adopted by the International Law Commission." 

Fortunately, appointment of the third arbitrator for the U. 8.-Italy 
Arbitration was accomplished without need for ICAO’s assistance. The 
United States appointed Professor Stanley D. Metzger of Georgetown Uni- 
versity, Italy nominated Professor Riccardo Monaco of Rome University, 
and they in turn agreed to appoint Professor Otto Riese, a German national 
teaching at the University of Lausanne, Switzerland.*® The time sequence 
indicates a smooth nomination process. Arbitration was requested on March 
23, 1964; Monaco was appointed by Italy on May 14, 1964; Metzger was 
appointed by the United States on May 18, 1964; and on June 30, 1964, they 
agreed on Riese as the third arbitrator.*’ 

The third arbitrator is the key member of the Tribunal; to avoid delay, 
the compromis designates him President of the Tribunal.*® As an eminent 
air law authority, Riese’s appointment, combined with Metzger’s, charac- 
terizes the Tribunal as one possessing specialized knowledge. 


description of the tribunal is a serious danger to the proper functioning of arbitration. 
See also the Ambatielos Case (Greece v. United Kingdom) [1953] LC.J. Rep. 10; 
Interpretation of Peace Treaties with. Bulgaria, Hungary and Romania (Second Phase), 
[1950] LO.J. Rep. 65, 221, 229; Johnson, ‘The Constitution of an Arbitral Tribunal,’’ 
30 Brit. Yr. Bk. Int. Law 152, 168-165 (1953); Larsen, loc, cit. note 35 ebove, at 149; 
loc cit. note 9 above, at 237. 

44 In Interpretation of Peace Treaties, note 43 above, the: United Nations General 
Assembly asked the International Court of Justice for an advisory opinion on whether 
the U.N. Secretary General could appoint the arbitrators which Bulgaria, Hungary and 
Romania had refused to nominate in order to avoid arbitration. These World War 
If Peace Treaties provided for a tripartite arbitral commission, but they did not pro- 
vide for the situation where parties failed to make their norminations to the commission. 
The I.C.J. held that the Secretary General could not make these appointments, and 
thus establishment of the tribunal was frustrated. 

451.L.C. Model Rules, Art. III, cited note 32 above. 

461948 Agreement, Art. 12, provides that the third arbitrator may not be a national 
of either party; but to avoid conflicts of interest concerning nationality, 1b is desirable 
also to adopt the provision of the agreement between United Kingdom and Yugoslavia, 
Cmd. No. 972, 359 U.N.T.S. 340 (1959), to the effect that if the President of the 
International Court of Justice is of the same nationality as one of the parties, the 
President’s next non-national deputy shall make the appointment. See also Anglo- 
Iranian Oil Co. case, note 43 above; I.L.C. Model Rules, Art. III, cited note 32 above. 

47 By choosing as Registrar Professor Philippe Cahier of the Graduate Institute of 
International Studies in Geneva, who had also served the U. &.-France Tribunal, the 
U. S.-Italy Tribunal acquired some continuity. 

48 Compromis with the Italian Republic, Art. II. 

48 These two arbitrators wrote the majority opinion. If this Tribunal is compared with 
the U., 8.-France Tribunal, it is found that the latter was composed of international law 
experts without specialized knowledge of air transport problems. 
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4. JURISDICTION OF THE TRIBUNAL 


In the U. 8.-France Arbitration,®° the Tribunal was allowed, and made 
use of, liberal, discretionary jurisdiction.“ In contrast, a narrow grant of 
jurisdiction was given the U. S.-Italy Tribunal, for the issue was to be 
decided only on the basis of the 1948 Agreement." However, international 
law allows an arbitral tribunal competence to determine the limits of its 
own jurisdiction." 


5, PROCEDURE OF THE TRIBUNAL 


To what extent should the arbitration tribunal be allowed to set its 
own procedure? Domke believes that the most efficient method is for the 
parties to give the rules to the tribunal." Carlston also considers pre- 
designated rules vital, though stating that few should be required for un- 
complicated cases.® 

The I.L.C. Model Rules approach the question differently, requiring the 
compromis to state 


The procedure to be followed by the tribunal; provided that, once 
constituted, the tribunal shall be free to override any provisions of the 
compromis which may prevent it from rendering its award. 


The arbitral tribunals would have an inherent right to establish any pro- 
cedure necessary, but not created by the parties." Such a rule brings 
the arbitral tribunal close to being a regular court, the stated procedure 
of which cannot be changed by the parties.®® 

The compromis in the U. §S.-Italy Arbitration states few procedural 
rules compared with the much more elaborate arbitral procedure arranged 
by the U. 8.-France Arbitration’s compromis. The latter included a large 
part of the rules of the Hague Convention of 1907,°° regulating such prob- 
lems as death of an arbitrator, change of place of arbitration,® conduct 


50 United States v. France, at 672. 

51 The issue of trafie rights to Beirut and Damascus was not a specific question 
presented for arbitration, but it appeared to the Tribunal to be a necessary contingent 
matter which could be considered under its liberal authorization to examine ‘‘all formal 
and informal understandings’’ between the parties, Larsen, loc. cit. note 9 above at 
242-243. 52 United States v. Italy, at 974. 

58 Cheng, General Principles of Law as Applied by International Courts and Tribunals 
276-277 (1953); LL.C. Model Rules, Art. IX, loc. cit. note 32 above. 

54 Domke, ‘‘International Civil Aviation Sets New Pattern,’’ 1 Int. Arb. J. 14, 20 
(1945). 55 Carlston, op. cit. note 32 above, at 7, 31. 

58 I.L.C. Model Rules, Art. IZ (iv), loc. cit. note 32 above. 

57 Ralston, International Arbitration from Athens to Locarno 76 (1929). 

58 The I.C.J. Statute, Art. 30 (1), provides that the Court shall lay down its own 
procedural rules. 

59 Convention for the Pacifie Settlement of International Disputes, Oct. 18, 1907, 35 
Stat. 2228, Treaty Series No. 536. The Hague Peace Conferences of 1899 and 1907 
culminated in this Hague Convention of 1907. The parties failed to agree on com- 
pulsory submission to arbitration, bus the Convention is a good source for arbitration 
rules as indicated by use in the Compromis with France, Art. IX. 

601907 Hague Convention, Art. 59, note 59 above. 61 bid., Art. 60 (8). 
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of the arbitration and review of the decision of the Tribunal.® All refer- 
ence to the Hague Conventions is left out of the U. S.-Italy compromis, 
which simply states that the Tribunal may establish its own procedure 
except where the compromis provides differently,“ an arrangement which 
is in conformity with the arbitral procedure under the Chicago Conven- 
tion.“ Apparently the U. 8.-France Arbitration induced the parties to 
the U. §8.-Italy Arbitration to have more confidence in their Tribunal’s 
ability to arrange its own procedural rules. And with both the Hague 
Rules and the I.L.C. Model Rules in existence as good guides, this confidence 
was certainly justified.® 

Some procedural rules in international arbitration, such as decision by 
majority vote, are so traditional that they may be considered law.®* Ex- 
amples of the compromis’ other significant rules follow: 


a. Proceedings: ** Memorials of the parties must be submitted within 45 
days after the date of the Tribunal’s first meeting, with replies due 30 
days after each party has submitted memorials. 

b. Decision: * Although undue delay was to be avoided, no time limit 
for rendition of the decision was set. On June 80, 1965, five months after 
the hearings and one year and five months after the demand for arbitration, 
the decision was rendered. Comparison with the one year and two months’ 
duration from demand for arbitration to decision in the U. 8.-France Arbi- 
tration suggests that this is a speedy adjudication method, particularly 
when it is considered that there was a dissenting opinion in the U. 8.-Italy 
Arbitration, which always prolongs the time required for issuance of the 
decision. ; 

c. Written Opinion: ® A written opinion and, in case of disagreement, 
a written dissenting opinion, were required of the Tribunal. 

d. Languages: ™ Each party was permitted free use of its own language 
in arguments before the Tribunal. 

e. Clarification of the Decision:’? The parties were permitted to submit 
a request for clarification of the decision within four weeks after its 
rendition.’ 


62 Ibid., Arts. 64-84. 83 Compromis with the Italian Republic, Art. IIL 

64 Chicago Convention, Art. 85. 

65 Greater confidence in the tribunal’s ability to arrange its own procedure reduces 
the importance of a compromis. 

88 Cheng, op. cit. note 42 above, at 463; Larsen, note 35 above at 156; the Compromis 
with the Italian Republic (Arts. TTI, V) repeats this rule. 

67 Compromis with the Italian Republic, Art. IV. 

68 The Tribunal extended this time limit more than one month. Oral hearings were 
stipulated to be held between the sixtieth and the ninetieth day after submission of 
Replies. See Compromis with the Italian Republie, Art. IV; oral hearings were held 
at Geneva Jan. 26-29, 1965, see U. S. v. Italy, at 975. 

89 Compromis with the Italian Republic, Art. V. 

70 Ibid. 71 Ibid., Art. IV. 

72 Ibid., Art. VII. 

78 The parties did not make use of this provision. France asked for clarification of 
the decision in United States v. France. Larsen, note 9 above, at 243. 
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6. PLACE OF ARBITRATION 


Article IV of the compromis requires the arbitration to take place in 
Geneva, Switzerland. 

Agreeing on the place of arbitration offers an opportunity for pro- 
erastination for a party which does not wish to fulfill its obligation to 
arbitrate. Although the U. S.-France Arbitration permitted the Tribunal 
to choose the place of arbitration, and that worked well, it is possible that 
the arbitral clause , 1f it does not itself stipulate the place, should designate 
the President of the Tribunal to choose the place, stating that it not be in 
either of the arbitrating states. 


T. EXPENSES OF THE ARBITRATION 


A sharing of expenses is agreed upon in the arbitral clause.7> This 
rule is repeated by the compromis, which further imposes on the parties 
the duty to pay the costs of the arbitrator selected by them.” 

One unsettled matter, common to many arbitral clauses, in bilateral air 
transport agreements is that no party is designated to pay the expenses 
of the outside authority which is asked to make the third appointment. 
Finding a willing and qualified arbitrator could require considerable time 
and effort.” The arbitration clause might include this among the shared 
expenses. 


D. The Tribunal’s Interpretation of the 1948 Agreement 


When states agree to international arbitration, it is implied that the 
tribunal’s judicial decision should be based on international law,’* where 
the parties have not otherwise stipulated. The U. S.-Italy Tribunal chose 
its treaty interpretation method from those so available. 


1. THE MAJORITY OPINION OF RIESE AND METZGER 7® 


a. Textual Analysis: All three arbitrators accepted textual interpretation 
as the first step in treaty interpretation. Wide authority in international 
law for this approach is available.®° 

Their first step was to accept Italy’s suggestion to isolate Section III 
containing the ‘‘passengers, cargo and mail’’ phrase, rather than the 
United States suggestion to read Sections I, II and III together. 


74 Larsen, note 35 above, at 149. 751948 Agreement, Art. 12. 

76 Compromis with the Italian Republic, Art. VIII. 

77 It took the President of the International Court of Justice more than five months 
to find a third arbitrator for the U. 8.-France arbitration. Larsen, note 9 above, at 237. 

78 Carlson, op. cit. note 32 above, at 140; Simpson and Fox, op. cit. note 32 above, at 
130; Larsen, note 9 above, at 236. 78 United States v. Italy, at 979-984. 

80 Frontier between Turkey and Iraq, P.C.I.J., Ser. B, No. 12, p. 19 (1925) (Advisory 
Opinion); Polish Postal Service at Danzig, P.C.IJ., Ser. B, No. 11, p. 39 (1925); 
Competence of the General Assembly for the Admission of a State to the United 
Nations, [1950] I.C.J. Rep. 8 (Advisory Opinion); Constitution of the Maritime 
Safety Committee of the Intergovernmental Maritime Consultative Organization, [1960] 
I.C.J. Rep. 159-160 (Advisory Opinion); Restatement, The Foreign Relations Law of 
the United States, Pars. 149, 150 (Prop. Off. Draft, 1962). 
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However, since Section JIT refers to the ‘‘conditions’’ of the Agreement 
itself, the Tribunal began to widen its scope of vision to include Sections 
I and II, in which the Parties exchange rights to perform ‘‘air transport 
services.” Then, on the authority of Article I in the 1948 Agreement, 
which states that, except where otherwise provided in the text, the defi- 
nitions found in Article 96 of the Chicago Convention shall apply to the 
1948 Agreement, the Tribunal applied a still wider context. Article 96 . 
defines ‘‘air services’’ as ‘‘any scheduled air service performed by aircraft 
for the public transportation of passangers, mail or cargo.” (Emphasis 
added.) After comparing the ‘‘or’’ and ‘‘and’’ of the two versions, the 
Tribunal preferred the wording in Section III of the 1948 Agreement, 
‘‘ passengers, cargo and mail,’’ in conformity witt their original acceptance 
of the narrow textual method of treaty interpretation. 

At this point, the problem was a grammatical ane: Can the word ‘‘and”’ 
be interchanged with the word ‘‘or’’? On the basis of expert language 
advice, the Tribunal decided that ‘‘and’’ has a cumulative meaning, not an 
alternative one. The problem then appeared in this form: although 
grammatical analysis does not allow all-cargo service, it does not conclusively 
exclude it, either. 

Exclusion of all-cargo service from hedad air traffic ‘‘would be ab- 
surd’’ because that would prohibit planes from disembarking if they 
did not contain all three commodities—passengers, cargo and mail; likewise 
the Tribunal found it unreasonable to require that planes be able to contain 
the three kinds of load. Consequently, since all-cargo is not excluded, 
that it would in fact be absurd to exclude it, the Tribunal decided to in- 
elude it.®* 

Next, the Tribunal probed the text to determine if ‘‘and’’ could possibly 
have the alternative meaning of “or.” The Chorzow Factory vase ® states 
that the word ‘‘and’’ (the French word ‘‘et’’) can have a cumulative or an 
alternative meaning depending on the cireumstances. The Tribunal de- 
cided that the 1948 Agreement warranted a similar interpretation, for 
‘‘in these circumstances the natural and ordinary meaning of the term must | 
be set aside.’’®? They had no difficulty in finding authority for the prin- 


81 United States v. Italy, at 980: 
‘í Accordingly, even on a bare textual analysis using the word ‘and’ in Section III in 
its normal cumulative sense, all-eargo services are includad in, not excluded from the 
right of commercial entry and departure for international traffic on the part of desig- 
nated carriers.’’ Jbid. The Tribunal continues that, sine: ‘‘the meaning of the Agree- 
ment is clear and not ambiguous,’’ ibid., it need not consider the theory of contra 
proferentem, and the principle that that interpretation which least restricts state 
sovereignty is preferable. The Tribunal discredits the latter rule of interpretation, 
citing the case of Territorial Jurisdiction of the International Commission of the River 
Oder, P.C.I.J., Ser. A, No. 23, p. 26 (1929), which states that this rule ‘‘ though sound 
in itself, must be employed with greatest caution,’’ ibid.; it also cites for the same 
reason the Lake Lanoux Case (France v. Spain), 62 Revue Générale de Droit Interna- 
tional 99 (1958), saying that ‘‘The Tribunal cannot admit >f such an absolute formula.’’ 

82 Certain German Interests in Upper Silesia, P.C.LJ., Ser. A, No. 6, p. 14 a 

83 United States v. Italy, at 981, 
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ciple that the natural and ordinary meaning of words in a treaty can be 
set aside if there is proof that a different meaning was intended.*4 

In this case, the decisive factors seemed to be: (i) that there are pertinent 
examples of ‘‘and’’ and “or”? being used interchangeably in the same 
Agreement. In another part of the 1948 Agreement, Article 6 ‘‘and’’ is 
used in the English text, whereas “fo” (or) is used in the Italian text. 
The Chicago Convention also shows interchangeabl2 use of ‘‘and’’ and 
‘for’? 85; (11) Section III refers to Sections I and IJ, which excaange rights 
to perform ‘‘air transport services.” But Article 96(a) of the Chicago 
Convention defines these services differently than Section III of the 1948 
Agreement, throwing further doubt on what may be the natural and ordi- 
nary meaning of ‘‘and’’ in the phrase ‘‘passengers, cargo and mail.’’ 88 

b. Legislative History: To solidify its conclusion that all-cargo service 
is not excluded from the 1948 Agreement, the Tribunal then looked to 
legislative history. 

The Bermuda Agreement of 1946, which is the model for the 1948 
Agreement, throws some light on the original intention of the United States 
and Italy, and the objective of the 1948 Agreement. The same term, 
‘‘passengers, cargo and mail,’’ is also used there ®’ without specific ex- 
clusion or inclusion of all-cargo service. The Tribunal decided that the 
objective of the Bermuda Agreement was to regulate ell scheduled air trans- 
port,®® since it was ‘‘to fill the gaps as regards commercial rights for 
scheduled air service, on which the 1944 Chicago Conference an civil avia- 
tion had been unable to reach agreement.’’ 89° 

As justification for its resort to the legal regime provided by the Bermuda 
Agreement, the Tribunal cited a 1948 news release by the Italian Ministry 
of Foreign Affairs that the 1948 Agreement was founded on the Bermuda 
Agreement.*° 

Although the Tribunal realized that the Bermuda Agreement was not 
strictly travaux préparatoires, since Italy did not participate in its negoti- 
tion, the admission that the 1948 Agreement was based on it showed 
certain knowledge at the time of the 1948 Agreement negotiations. In 
fact, the Tribunal showed that Italy already possessed such knowledge in 
1947 when it expressed opinions on the legal regime of the Bermuda Agree- 
ment at a meeting on the establishment of a multilateral azreement on 
commercial rights in international civil air transport.** 


84 South-West Africa Cases, [1962] I.C.J. Rep. 336; Resolution of the Institute of 
International Law adopted April 11-20, 1956, Annuaire, 338 et seg. (1956); 1 Guggen- 
heim, Traité de Droit International Publie 133 (1953); de Visscher, Problèmes d’In- 
terprétation Judiciaire en Droit International Publie 17 et seq. (1963). 

85 Chicago Convention, Art. 5 (2), uses ‘for’? but Art. 7 uses ‘‘and’’ to express the 
same thought. 

86 I.e., in See. IIL of the Annex. 87 Bermuda Agreement, Annex I. 

88 Bermuda Agreement, Final Act (6), states that Agreement’s objective to provide 
‘capacity adequate to the traffic demands,’’ which the Tribunal finds to include all- 
cargo service. 

89 United States v. Italy, at 981. 90 Ibid. at 982. 

91 I Records of the Commission, op. cit. note 4 above, at 97 (Italian Proposal). 
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In the opinion of the Tribunal, since Italy possessed this knowledge and 
knew that the United States in its 1948 negotiations intended to create 
a regime similar to that found in the Bermuda Agreement, regulating all 
scheduled air traffic, including all-cargo service, Italy had an obligation 
to specifically exclude all-cargo service from the 1948 Agreement if it 
so intended, to avoid deceiving the United States. All-cargo service would 
have been specifically excluded if that had been the imtention of the 
parties, because all-cargo service by TWA was already in existence at the 
time of negotiation of the 1948 Agreement. This was not considered to be 
a new service caused by technical development subsequent:to the 1948 
Agreement.*? 

Italy was allowed no relief by pleading that in 1948 it could not have 
envisaged the future technical development of cargo transport services. 
The capacity clause’? and provision for consultation to make adjust- 
ments ®t show intent to regulate future ‘‘over-capacity’’ problems m any 
of the services involved. An objection to making room for future technical 
developments in services would be contrary to the goals of the 1948 Agree- 
ment (as well as contrary to the objective of the Bermuda Agreement). 

c. Subsequent Conduct: The Tribunal then looked into the parties’ 
conduct subsequent to the 1948 Agreement, as indicative of their under- 
standing of the all-cargo service. Caution prevailed, for such behavior is 
not ‘‘in itself decisive,’’ but ‘‘it can . . . serve as additional evidence.” * 

All-eargo service was conducted by TWA on the routes granted by 
the 1948 Agreement prior to 1948, but the Tribunal limited its considera- 
tion to the periods subsequent to the 1948 Agreement’s conclusion. The 
all-cargo service into Italy was interrupted from 1950 to 1958, and it was 
in effect in 1963, when the present dispute over its legality began. Italy’s 
own all-cargo service on the routes established by the 1948 Agreement be- 
gan in 1961 and was also in effect in 1968. 

No separate permission was sought by either of the parties for this 
Service and neither party ever asked for or required special permission 
prior to 1963. They merely accepted the filing of new all-cargo schedules 
as they accepted the filing of passenger time schedules, for information 
only. The Tribunal concluded that 


From such practice it appears that both parties acted from 1948 up 
to July 1963 on the basis that the 1948 Agreement did cover all- 
cargo services.*¢ 


If they had thought differently, they would not have permitted the service, 
because Article 6 of the Chicago Convention forbids scheduled service into 


82 Although even if it had been, the parties would have wanted to include it, because 
of their awareness of the fast-moving technical developments in air transport; see 
U, S. v. Italy, at 982. 

931948 Agreement, Annex, Sec. VII. 94 Ibid., Art. 13; Annex, Sec, IX. 

85 The Tribunal finds its support in the Competence of the International Labor 
Organization with Respect to Agricultural Labor, P.C.LJ., Ser. B, pp. 39-41 (1922) 


(Advisory Opinion). 96 United States v. Italy, at 983. Sete y, 
fr Rea 
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a member state except by express permission. Both Italy and the United 
States are parties to the Chicago Convention. 

What effect did the 1950-1958 break in all-cargo service have? The 
Tribunal pronounced the continuity in practice less important to establish 
an interpretation of an existing agreement than to the creation of customary 
international law.” The U. S.-France Arbitration, where the Tribunal 
held that the failure of France to object to U. S. air transport beyond that 
allowed by the U. S.-France agreement of 1946 was an independent consent 
to the legality of the service, was not a precedent to the U. S.-Italy 
Arbitration, the Tribunal noted; the question here was not establishment 
of an independent right outside of a bilateral agreement through later con- 
duct of the parties, but evidence of a proper treaty interpretation furnished 
by subsequent practice. The Tribunal concluded that the parties evi- 
denced sufficient continuity of practice to show their intentions to permit 
all-cargo service under the 1948 Agreement. 

d. Third Party Bilaterals: The Tribunal was of the view that evidence 
of intentions exhibited by the parties in their conduct under bilateral 
agreements with third states was of negligible importance °° compared with 
the weight of evidence produced by the Tribunal’s own analysis and the ad- 
ditional evidence furnished by the parties’ subsequent conduct. 

Conclusion: The Tribunal decided that the 1948 Agreement permits all- 
cargo service. The arbitral award became applicable immediately when 
pronounced, since the parties did not stipulate differently,*°* and it must 
be carried out in good faith.?% 


2. THE DISSENTING OPINION BY ARBITRATOR MONACO 1° 


The dissent deviated completely from the majority opinion. It would 
not permit references to the Chicago Convention for the purpose of defi- 
nition of ‘‘air services,” suggesting that the bilateral agreement itself 
sufficiently defined this phrase and, indeed, by Artizle 1 prevented such 


97 The International Status of South-West Africa, [1950] I.C.J. Rep. 135-136, cited 
by the Tribunal to the effect that the interpretation which a party itself gives to an 
agreement is of particular importance when involving ‘‘recognition by a party of its 
own obligations’’ under the agreement, obviously pointing to Italy’s subsequent con- 
duct; the Tribunal also cited de Visscher, op. cit. note 84 above, at 125, stating that 
‘prolonged behavior’’ is not nesessary to indicate attitude of a party. 

98 United States v. France, at 719; Larsen, note 9 above, at 241. 

89 Under Italy’s Air Transport Agreament with the United Kingdom, Cmd. No. 8258, 
94 U.N.T.S. 239 (1948), and the United States’ Air Transport Agreement with India, 
note 12 above. 

100 United States v. Italy, at 984. 

1011907 Hague Convention, Art. 81, note 59 above; I.L.C. Model Rules, Art. XXXII, 
loc. cit. note 82 above; Simpson and Fox, op. cit. note 32 above, at 228; Larsen, note 
35 above, at 243. 

102 Alabama Claims {United States v. Great Britain), 1 Moore, International Arbi- 
tration 495, 659 (1872); Hague Convention, Art. 37, note 59 above; I.L.C. Model 
Rules, Preamble, loc. cit. note 32 above; Simpson and Fox, op. cit. note 32 above, at 
260 ; Carlston, op. cit. note 32 above,, at 205; Larsen, note 25 above, at 154. 

103 United States v. Italy, at 984-987. 
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outside reference. It considered the 1948 Agreement to be the exclusive 
manifestation of the parties’ duties and rights. 

Monaco stated that the normal meaning of the term ‘‘ passengers, cargo 
and mail’’ is a cumulative one, and that it therefore does not permit ex- 
clusive cargo service, but only combination service. This literal interpre- 
tation was thought to express the parties’ intention clearly; furthermore, 
‘if all-cargo services are not expressly provided for in the Agreement, 
they must be regarded as excluded.’’ Consequently, since Monaco believes 
that literal interpretation leads to a ‘‘clear and unequivocal’’ result, he 
would not permit examination of the parties’ subsequent conduct at all. 
He does not believe that Alitalia’s commencement of all-cargo service in 
1961 reflects on what Italy expected its rights were in 1961; rather he 
considers this to be a temporary concession by the United States. 


IJ. PROBLEMS IN Treaty INTERPRETATION AND AWARD ENFORCEMENT 


A. The Textuality Principle 


It is convenient to approach the complex problem of treaty interpreta- 
tion as a choice between narrow textual analysis and broad contextual 
analysis, because the two air transport arbitrations have chosen such 
fundamentally different positions, and there are schools of jurisprudence 
and authority to back both. Which is the more efficacious? | 

Although the International Lew Commission emphasizes textuality in its 
Draft Convention on the Law of Treaties,°* neither it nor any other 
modern authority considers that textuality alone is the key to treaty 
interpretation. The Lotus case% shows what the U. S.-Italy Arbitration 
confirms, that the examining tribunal will look outside the text even though 
it begins with a textual analysis. 

The U. 8.-Italy Arbitration is an example of the way in which a tri- 
bunal proceeds in treaty interpretation, with textuality as its starting 
point. The Tribunal focuses first on the words ‘‘passengers, cargo and 
mail,’’ then on Sections I and II, then on the entire 1948 Agreement, then on 
the Bermuda Agreement, then on the Chicago Convention in increasingly 
wider rings. 


104 U.N. Doc, A/5809, Art. 69 (1964). 

105 Lotus case (Franee v. Turkey), P.C.I.J., Ser. A, No. 10, p. 16 (1927), in whieh 
the Court held that it was bound to observe textuality but nevertheless proceeded to 
look to travaux préparatoires relating to the Lausanne Convention of July 24, 1923 
(28 L.N. Treaties Series 11), on which France based its argument. Lauterpacht adds 
that this rule established by the Lotus case has been widened. The trend is to permit 
access to extratextual matters regardless of the state of clarity of the text. Lauter- 
pacht, ‘‘Some Observations on Preparatory Work in the Interpretation of Treaties,’’ 
48 Harvard Law Rev. 549, 571 (1934-85); MeDougal, Lasswell, Miller, Interpretation 
of Agreements and World Public Order: Principles of Content and Procedure, Intro- 
duction 10 (this is an unpublished menuseript for which this writer is deeply grateful 
to the authors for having made available to him. The manuscript is expected to be 
published in book form during 1967. References are to pagination of the manuscript) 
[hereinafter cited as McDougal]. 
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B. Comprehensive Methods of Treaty Interpretation 


Contextual analysis, as used by the U. 8.-France Arbitration Tribunal, 
does not stand diametrically opposed to textual analysis, but never concen- 
trates on the language to the exclusion of all other modifying factors. The 
words become the axis around which the whole wheel of language, intent, 
and subsequent events revolves. The arbitrators appear to have approached 
the issue with open sensibilities, allowing themselves wide discretion to 
consider any relevant factors.*°* The value of that decision is not limited 
to the two airlines immediately involved; it will have a long legal life. 


If that approach had been used in the U. S.-Italy Arbitration, the crux 
of the problem would not have appeared to be the word ‘‘and,’’ but rather 
the 1948 Agreement’s design to efficiently distribute air transport. There 
are economic and sociological elements involved which are not stated in the 
text, but are important and can be described, such as national air power, 
distribution and gain of wealth, ease of transportation and prestige. 
These can indeed be called the real problems under scrutiny, and the treaty 
interpreter needs to recognize them in the guise of such words as party- 
intention." As soon as the problems have been identified, the arbitrators 
should express their objectives. 

The special objectives will usually be to discover what expectations the 
parties to the treaty have in common. Ideally, interpretation should 
inelude the entire chain of communications, beginning with the first ex- 
pressed thought of one party to a listener.1° Instead of trying to dis- 
tinguish between objective and subjective interpretations, the arbitrators 
should try to determine which expectations one party was akle to create 
in the other party.*° For example, the Tribunal in the U. S8.-France 
Arbitration decided that the United States had raised French expectations 
at the treaty negotiation stage by informing France of the route networks 
which the United States had designed for its own international carriers.™* 


The Tribunal is certainly obliged to look at the parties’ stated major 


106 United States v. France, at 700, states the Tribunal’s approach: 

‘*In the opinion of the Tribunal, it would not be possible to arrive at a satisfactory 
interpretation of those clauses of the United States-France Agreement involved in the 
dispute submitted to the present Arbitration, nor at a proper definition of the rights and 
obligations deriving therefrom, if a given expression such as ‘‘ Near East,’ which ap- 
pears in the description of route 1 of Schedule II of the Annex to the Agreement, were 
to be isolated. The sense in which this expression was employed at the place referred 
to cannot be determined without reference to the context.’’ 

107 In the sense of what McDougal would call ‘‘shared expectations,’’ McDougal, 
Ch. III, p. 6. 

108 Ibid. 109 Ibid., Ch. II, p. 6. 

110 Ibid., at Introduction, p. 12. As of which time should the shared expectations 
of the parties be determined? McDougal believes that the interpreter must look for 
the continuing consensus of the parties; he therefore rejects the view that shared ex- 
pectations should be determined exclusively as of the time of the making of an agree- 
ment, ibid., Ch. IIT, pp. 29-30. 

111 The United States gave France a copy of the decision in the North Atlantic Route 
Case, note 16 above; U. S. v. France, at 705-706; Larsen, note 9 above, at 240. 
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purpose,? and in the 1948 Agreement that was the objective of regu- 
lating all scheduled air transport.“* Since Italy became a party to the 
Chicago Convention before negotiation of the 1948 Agreement, and was 
also acquainted with the model Bermuda Agreement which accomplished the 
goal of regulating scheduled air transport between the United States and 
the United Kingdom, the expectations of the United States and Italy were 
to regulate all scheduled air transport not regulated by the Chicago Con- 
vention. The 1948 agreement set up a regulatory system of ex post facto 
determination of capacity,7* to regulate future problems of ‘‘over- 
capacity.” The U. S.-Italy cargo dispute relates to ‘‘over-capacity.’’ It 
is a problem which the parties to the 1948 Agreement envisaged. 

Evaluation of subsequent behavior is a natural part of the arbitrator’s 
quest for expectations.” The fact that Italy not only failed to protest 
the U. S. all-cargo service during 1948-1950, and 1958-1963, but actually 
joined the practice in 1961 without U. S. protest, certainly suggests some- 
thing about the parties’ intentions. One finds that the subsequent con- 
duet which the Tribunal so cautiously described as never having decisive 
value is in fact the decisive interpretative element in this case, and that 
the conclusiveness with which the Tribunal treats United States and 
Italian practice leaves no doubt that this is also the Tribunal’s under- 
standing.16 

What effect has practice by the United States concurrent with and 
prior to conclusion of the 1948 Agreement? In 1947, TWA had begun its 
all-cargo service, which continued uninterrupted until 1950. Although the 
Tribunal held that only conduct subsequent to the 1948 Agreement is 
helpful in interpretation," and the dissent emphatically stated that under 
no circumstances could conduct of the parties prior to 1948 be taken into 
account,’ it would seem unreasonable automatically to exclude that time 
period from serutiny. If, after examination, it were to appear that such 
conduct had no bearing on the parties’ expectations and intentions, it 
could then be excluded.“ In this case, since TWA’s all-cargo service had 
been in effect for a year, the knowledge of which certainly helped shape the 
attitudes of the parties, and since the 1948 Agreement was partially a 
matter of putting a pre-1948 agreement on a regular basis, such examina- 


112 Peace Treaties case, note 43 above, at 229; McDougal, Ch. IV, pp. 81-62. 

113 The Chicago Convention had not accomplished that. 

1141948 Agreement, Art. 13, and Annex, Sees. VII, IX. 

125 MeDougal, Ch. II, p. 41, for use of subsequent conduct for treaty interpretation 
purposes: 


‘Take into account the whole sequence of acts of communication and collaboration that 
have occurred since the outcome phase. Action by the parties in reliance upon asserted 
or implicit interpretations during the course of performing an agreement is appropri- 
ately regarded as reliable evidence of shared subjectivities and may be given priority 
over contradictory evidence even from the outcome phase.’’ 

116 United States v. Italy, at 983. 

117 Ibid. 118 Tbid. at 987, 

113 MeDougal finds that there is a tendency to permit consideration of prior conduct 
(pre-outcome events) in treaty interpretation, see McDougal, Ch. IV, p. 5; this view 
must be seen as part of the author’s concern that the entire period of the parties’ 
. interaction be included in the examination, see Introduction, p. 11. 
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tion would not appear to be out of place. The pre-1948 conduct leads 
smoothly into subsequent practice, and a refusal to consider that behavior 
at any point would be arbitrary. 

Is it irrelevant for a tribunal to examine concurrent practice outside 
of the particular relationship being considered? If that Agreement were 
one in a line of agreements, all of the same type, such a study might yield 
useful information.° The 1948 Agreement is one of many modeled on 
the Bermuda Agreement and the all-inclusive scheduled air transport 
regime of the latter reflects on the way all-cargo service under the 1948 
Agreement should be interpreted. 

Some interpretative value can also be found in general international 
all-cargo practice, In case a routing has been established.?*4 In the U. S.- 
Italy Arbitration, that would involve consideration of all-cargo practice 
under Bermuda-type agreements and other bilaterals, including the practice 
between the United Kingdom and Italy which was discarded by the Tri- 
bunal.!?? 

Regarding the Italian allegation that its side should receive an edge 
in interpretation because the 1948 Agreement restricts its sovereignty, it 
must be presumed that Italy exchanged this restriction for value, that is, 
for a restriction on U. S. sovereignty in favor of Italy.: The Italian 
allegation should therefore not be accepted. McDougal would allow ‘“‘a 
modest presumption’’ in favor of the party which has fewest base values.1*4 
This would support Italy’s argument that the United States and Italy were 
not in equal bargaining positions in 1948 and later, because the United 
States dominated air transport after World War II. 

These comprehensive methods of treaty interpretation, which project 
the small textual difficulty against a large screen of context and subsequent 
practice would lead to the same conclusion reached by the U. S.-Italy 
Arbitral Tribunal, but via different roads. As in mathematics, it is not 
the answer, which can be coincidentally correct, but the method of working 
out the problem, which shows understanding. An arbitral decision which 
reflects concern with current events and human behavior, is of greater 
legal value than one which hinges on an isolated phrase: and for that 
reason it has a greater chance of being enforced. 


C. The Arbitral Award: Quality and Enforcement 
1. THE NATURE OF AN ARBITRAL DECISION 


Is compromise the dominating trait of arbitration, as some critics have 
alleged ?1?5 The award in the U. 8.-Italy Arbitration certainly was free 


120 McDougal, Ch. IT, p. 44. 121 Ibid., p. 34. 

122 Italy-United Kingdom Agreement, note 99 above; United States v. Italy, note 10 
above, at 984. 

128 McDougal, Ch. IV, p. 12. Lauterpacht, J., in the Asylum case (Colombia v. 
Peru), [1950] I.C.J. Rep. 266, 506, also rejects this theory beeause its aczeptance would 
involve preference of one state’s sovereignty over that of another. 

124 MeDougal, Ch. II, p. 35. 

125 Dennis, ‘‘Compromise—The Great Defect of Arbitration,’’ 11 Columbia Law 
Rev. 493 (1911). Arguing to the contrary is Carlston, op. cit. note 32 above, at 258. 
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of compromise. ‘‘Yes’’ was the Tribunal’s resounding answer to the ques- 
tion ‘‘Does the Air Transport Agreement between the United States of 
America and Italy of February 6, 1948, as amended, grant the right to a 
designated airline of either party to operate scheduled flights carrying 
cargo only?’’ But neither confidence nor compromise will clarify the 
nature of an arbitral award. The confusion is usually based on the ill- 
defined terms within the arbitral clause and supplementary documents. 
For example, in the U. S.-Italy Arbitration, Article 12, the arbitral clause, 
speaks of an ‘‘advisory report,” but the compromis uses the term ‘‘arbitral 
decision.” Were the Tribunal’s conclusions advice or an award? Cheng 
states that ‘‘the advisory reports are in all but name arbitral awards.’’ 17° 
Any doubt about the nature of the award is removed by the compromis 
which speaks in terms of decision rather than in terms of advice. That the 
parties expected and got a decision is confirmed by the fact that, in spite 
of certain enforcement difficulties, neither party has claimed that the award 
was only advice. An arbitral decision was rendered and it is therefore 
incorrect for the Tribunal to style its opinion ‘‘advisory.’’ 


2. ENFORCEMENT OF THE AWARD 


Although effective decisions maintain confidence in international law, 
weak enforcement machinery characterizes international adjudication. 
Whereas in national arbitration the courts enforce the awards,??? in inter- 
national arbitration that task is left to the winning party. A unanimous 
award, as in the U. S.-France Arbitration, may have stronger effect than 
the U. 8.-Italy Award, where the Italian arbitrator felt compelled to dissent. 

Since the Tribunal automatically expires as soon as it has pronounced 
its decision,’** the parties can expect no help from that quarter in award 
enforcement, unless they agree to keep it alive for such special purpose 
as review or clarification.7° Reisman correctly warns against wishful 
thinking about award enforcement.**° The most that can be said at this 
point is that any refusal to carry out the decision of an arbitral tribunal 
created under a bilateral air transport agreement, would be a violation of 
the agreement and would justify the other party’s refusal to recognize any 
air traffic rights so exchanged.'*+ However, rights have to be insisted upon 
before they can be violated. 


126 Cheng, note 42 above, at 458, finding authority in British Claims in the Spanish 
Zone of Morocco, 1924-25, 2 Int. Arb. Awards 615 (1925), and in The I’m Alone, 2 
Int. Arb. Awards 1609 (1935); see also Larsen, note 35 above, at 155, and note 9 
above, at 236. 

127 United States arbitration practice may be illustrated by Delma Engineering Corp. 
v. Johnson Contracting Corp., 298 N.Y. 653, 56 N.E. 2d 258 (1944). U.S.S.R. practice 
is well described by Ramzaitsev, note 8 above. 

128 Carlston, note 32 above, at 228; Simpson and Fox, note 32 above, at 264, 

129 The Compromis with the Italian Republic, Art. VII, prolonged the lifetime of the 
tribunal to the extent of giving the parties four weeks after the decision to ask for its 
elarification; neither of the parties made use of this privilege. 

130 Reisman, ‘‘The Role of the Economie Agencies in the Enforcement of International 
Judgments and Awards,’’ 19 Int. Organization 929, 980 (1965). 

131 Larsen, note 9 above, at 243-244. 


516 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 61 


A curious stalemate existed for almost one year after the decision 
in the United States-Italy Arbitration. Although the United States had 
won the arbitration, it did not dare insist on its rights because Italy had a 
powerful recourse: it could denounce the 1948 Agreement if the United 
States insisted on its rights. The traffic rights under consideration were 
accompanied in the 1948 Agreement with other valuable rights which the 
United States and its carriers did not wish to disturb. Actually, the 
United States carriers were even more apprehensive than was the Govern- 
ment, because in March, 1966, the C.A.B., in the Trensatlantic Route Re- 
newal case, granted a third carrier, Seaboard, all-cargo rights to Italy, 
which the United States believed it had the right to do by virtue of the 
arbitral decision. 

Seaboard finally broke the stalemate by beginning all-cargo service into 
Italy, causing Italy to immediately denounce its agreement with the United 
States, which it had a right to do.1** The inevitable conclusion is that 
Italy used this way out in order to avoid enforcement of the arbitral award. 
According to trade sources, Italy is now in a good position to force a curb 
on the service of United States carriers to Italy.1** 


III. CHOICE oF ARBITRATION METHODS ror Am TRAFFIC 
Rieuts DISPUTES 


A. The Search for Qualified Arbitrators | a 
1, INSTITUTIONAL ARBITRATION 744 


The benefit of institutional arbitration is that little time is wasted on 
selection of arbitrators. Kellor and Domke point out that much time is 
wasted when each treaty provides for its own tribunal, ignoring the 
Permanent Court of Arbitration aids. The dispute may worsen while the 
parties haggle over appointments.** 

The Permanent Court of Arbitration grew out of an attempt through the 
Convention for the Pacific Settlement of International Disputes of October 
18, 1907, to create an effective dispute-settlng mazhinery. It is not a 
court, but a panel of qualified arbitrators from which the arbitral tribunal 
must be selected.18*° The institution has not been very successful at solving 
conflicts #87 because there is no provision for compulsory submission to 
arbitration. Since the International Court of Justice was named the 


132 The Italian denunciation of June 1, 1966, takes effect June 1, 1967. See 5 Il 
Diritto Aereo 173 (1966). l 

133 Aeroplane, May 19, p. 14, and June 16, 1966, p. 12; Aviation Week, June 6, 1966, 
p. 42. The parties have twelve months from June 1, 1966, in which to agree on new 
terms, since the denunciation does not take place for one year. 

134 In the following discussion institutional arbitration is arbitration arranged by an 
association to which both parties belong; in private arbitration the parties select an 
arbitration tribunal agreeable to both. 

135 Kellor and Domke, op. cit. note 33 above, at 41. 

1861907 Hague Convention, note 59 above, Arts. 41, 45. 

187 Kellor and Domke, note 33 above, at 5. 
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‘principal judicial organ’’ of the United Nations, little attention has 
been paid to the Permanent Court of Arbitration, but it is a good source 
for arbitral procedure +° and some of its rules were adopted by the U. S.- 
France Arbitration Tribunal.?*° 

Institutional arbitration is not an unknown concept in international air 
law. Article III, Section 6 (8) of the Interim Agreement on International 
Civil Aviation 1“ gave the Council of PICAO the duty to arbitrate, when 
expressly requested by the parties, disputes concerning international civil 
aviation matters. The early bilateral agreements 1? provided for referral 
of disputes to the PICAO Council for arbitration. In 1947 the PICAO 
Council was superseded by the JCAO Council which did not assume the 
duty of arbitrating bilateral disputes,*** and the arbitration rules created 
by the ICAO Council are not applicable." Thus ICAO has declined an — 
overt arbitral rôle, but the President of the ICAO Council, under many 
bilateral agreements, may be asked to choose the third arbitrator in case 
the two arbitrators appointed by the parties cannot agree. The Presidents 
of the ICAO Council and the I.C.J. performed that task together for the 
U. §.-Franee Tribunal" In the 1948 Agreement with Italy, the an- 
achronism is that the choice must be made from ‘‘a panel of arbitral per- 
sonnel maintained in accordance with the practice of ICAO,” a panel 
which does not, in fact, exist for that purpose. In addition, it must be 
noted that the political nature of the ICAO Council 148 makes it ill-suited 
to arbitration, consisting as it does of 27 members who represent their 
respective states, with the President appointed for a three-year period.1* 
The ICAO Council avoided its arbitration rôle in the 1952 India-Pakistan 
airspace dispute.?*® , 

Recent bilateral agreements tend to copy arbitral clauses from treaties 
on other subject matter by giving the President of the International Court 
of Justice the rôle of appointing the third arbitrator, if the two party- 


138 U.N. Charter, Art. 92. 

139 1907 Hague Convention, note 59 above, Arts. 51~90. 

140 Compromis with France, Art. IX. 

141 Interim Agreement on International Civil Aviation, Dec. 7, 1944 (59 Stat. 1516, 
171 U.N. Treaty Series 345, 40 A.J.I.L. Supp. 63 (1946)), created the Provisional 
International Civil Aviation Organization (PICAO). 

142 United Kingdom-Greece Air Services Agreement, Cmd. No. 7348, 35 U. N. Treaty 
Series 163 (1945); United Kingdom-Portugal Air Services Agreement, Cmd. No. 6727, 
5 U.N. Treaty Series 37 (1945); United Kingdom-Netherlands Air Services Agreement, 
Cmd. 6893, 4 U.N, Treaty Series 367 (1946), and the Bermuda Agreement, Art. 9, and 
Annex II(g). 

143 The Bermuda Agreement, Annex II(g), provides for arbitration by the PICAO 
Council or its sueeessor, by which is meant the ICAO Council. ICAO superseded 
PICAO on April 4, 1947, when the Chicago Convention had obtained sufficient ratifica- 
tions. 

144 See note 42 above. 145 United States v. France, at 670. 

146 Goedhuis, ‘‘Questions of Public International Law,’’ 81 Hague Academy Recueil 
des Cours 205, 267 (1952); Cheng, op. cit. note 42 above, at 460; Hingorani, ‘‘ Dispute 
Settlement in International Civil Aviation,’’ 14 Arbitration Journal 14, 15 (1959); 
Larsen, note 85 above, at 159. 147 Chicago Convention, Art. 51. 

148 Cheng, op. cit. note 42 above, at 100-105; Larsen, note 35 above, at 159. 
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appointed arbitrators fail to do so.4° The change rom a political to a 
judicial organ as the appointive authority is to be welcomed, since the 
latter may be more concerned with the qualifications of the appointees. 

Nevertheless, difficulties in making appointments may occur here also. 
The Communist states may not believe that the I.C.J. President can be 
neutral. Furthermore, in the Anglo-Iranian Oil Co. zase 1t the I.C.J. Vice 
President refused to make an appointment because the arbitral clause 
named the P.C.1.J. President as appointive authority. The I.C.J. President 
may also be apprehensive that the case in which he is acting as appointive 
authority may later come before the I.C.J. itself.2°? 

There is presently no effectively functioning institutional arbitration 
system to which disputes under the bilateral agreements can be referred. 
ICAO is presently ill-suited; the Permanent Court of Arbitration is rusty 
from lack of use and the 1907 Hague Convention failed to provide for 
compulsory submission of disputes to arbitration. National arbitral insti- 
tutions such as the American Arbitration Association might not be qualified 
to conduct arbitrations in which the state of the institution has an mterest. 


2. PRIVATE ARBITRATION 


Partiality of arbitrators is the main complaint about private arbitration, 
and such a situation seems so disillusioning to some writers that they find 
only institutional arbitration to be acceptable. That accusation may 
arise every time there is a dissent, as in the U. S.-Italy Arbitration, which 
tends to support the national position. 

It is true that the party-appointed arbitrator usually comes. to the 
tribunal with special knowledge of his appointive state’s situation, and it 
is to be expected that he will bring out information favoring his ap- 
pointor.5* Yet the private tripartite tribunal functions well because of 
the key rôle of the third arbitrator, and as the U. 3.-France Arbitration 
proves, it is definitely incorrect to consider party-appointed arbitrators as 
representatives of their national states and incapable of exercising inde- 
pendent judgment. The question of partiality in private arbitration might 


149 [1963-1964] I.C.J. Yearbook 255-321 lists 692 instruments giving the I.C.J. Presi- 
dent a part in appointing arbitrators. The President has always been willing to perform 
these functions, ibid. at 49. See also Larsen, note 35 above, at 161. 

150 See note 8 above. The I.C.J. President is not the only possibility. Other non- 
political appointive authorities could be the International Chamber of Commerce or the 
World Bank. 

151 Anglo-Iranian Oil Co. ease, note 43 above. 

152 Members of the I.C.J. may not serve as arbitrators, take part in conciliation or 
inquiry or similar duties if the possibility exists that their decisions may later be 
considered by the I.C.J. itself; see [1953-1954] I.C.J. Yearbook 96; see also Anand, 
op. cit. note 382 above, at 322-327. 

153 Simpson and Fox, op. cit. note 32 above, at 88-89, but particularly Anand, op. cit. 
note 32 above, at 274, 284-285. 

154 Simpson and Fox, op. cit. note 32 above, at 88; Larsen, note 35 above, at 152-153. 

155 The importance of the third arbitrator varies; naturally his rôle may not be so 
crucial when the decision is unanimous, as was the United States-France decision. See 
also Domke, op. cit. note 8 above, at 71. 


1967 | THE UNITED STATES-ITALY AIR TRANSPORT ARBITRATION 519 


be reduced by forbidding national compensation of party-appointed arbi- 
trators, and including the expenses of each member among those general 
ones of the tribunal** This arrangement might contribute towards a 
feeling of solidarity within the tribunal. 

Attractive features of private arbitration are procedural simplicity, 
smooth operation, and flexibility in choice of arbitrators which would allow 
the tribunal to consist of authorities having special knowledge of com- 
mercial airline practice. In private arbitration states tend to accept 
compulsion to arbitrate, but are less inclined to do that, the closer they 
move toward institutionalized arbitration.**” 

The bilaterals now generally provide for private arbitration. States 
have finally shown confidence in its use. The problem of enforcing the 
U. S.-Italy Award would also have been present had there been an award 
by institutional arbitration. It is probably most useful to encourage 
confidence in private arbitration, and at a later time create a system of 
institutional arbitration for use under the bilaterals if the success of arbi- 
tration warrants that. 


B. Potential of Arbitration as a Dispute-Soluing Method 


For solution of international air traffic rights disputes, the advantages 
of international arbitration over I.C.J. adjudication are expeditious solution 
of the issues,** informality, privacy of proceedings,®® greater discretion 
in choice of arbitrators, low over-all cost and compulsion of parties to 
submit to arbitration. Since the awards of the two air transport arbitra- 
tions have been carried out, arbitration has been found to be suitable for 
air traffic rights disputes, and since almost all the bilateral agreements con- 
tain arbitral clauses, no contingent disputes have reached the 1.C.J. 

Few international arbitrations have taken place since World War II,** 
but their infrequent use is to be contrasted with their significant contri- 
bution to problem-solving. By providing insurance that air transportation 
will not break down in case of disagreement, and by deterring disagreements 
lightly entered into, they have been instrumental in promoting order in 
the world? 


156 Arbitral clauses in bilateral air transport agreements usually provide that each 
party shall pay directly the expenses of its chosen arbitrator. In this respect the 
arbitral clause in the 1948 Agreement is typical. 

157 Gross, ‘‘Some Observations on the International Court of Justice,’? 56 A.J.LL. 
33, 39 (1962). 

158 But lengthy arbitrations are not unknown, as observed by Johnson, note 43 above, 
at 175. 

159 The Compromis with the Italian Republie, Art. VI, provides that ‘‘ All proceedings 
in connection with this arbitration shall be private, and the record of the proceedings 
shall not be made public except by agreement of the parties.’’ 

160 Carlston, Law and Organization in World Society 163-164 (1962), and Anand, op. 
cit. note 32 above, at 606-612, describe post-World-War-II practice. But in view of the 
many values of international arbitration, this writer believes that a numbered calcula- 
tion gives little indication of its over-all value. 

161 Larsen, loc. cit. note 35 above, at 161-162. 
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The affinity of international arbitration under the bilateral agreements 
to international commercial arbitration should be recognized. In arbitra- 
tion under the bilaterals, parties turn all their rights acquired under the 
bilaterals over to airlines which are usually business enterprises (in spite 
of varying degrees of public ownership abroad). Therefore cne may see 
the two aviation arbitrations as part of the upsurge in commercial arbi- 
tration.4*? Continued commerce is the password. 

Most of the United States bilateral agreements were negotiated shortly 
after World War II, when U. &. airlines dominated air transport. Now 
foreign airlines, often using U. S.-made equipment, are becoming powerful 
and wish to protect themselves at home while improving their commercial 
rights abroad. The bilaterals are consequently experiencing strain re- 
sulting in the disputes over air traffic rights, consultations, renegotiations, 
arbitrations and even denunciations. In this consolidation stage of inter- 
national scheduled air transport, arbitration clauses are vital. 

The United States has been a pioneer in the use of international arbi- 
tration since the Jay Treaty with England,?* and its recent willingness to 
use that method in solving the two air traffic rights disputes indicates 
continued confidence. 

Past failures in arbitration such as the Peace Treaties case or the Anglo- 
Iranian Oil Co. case *** have been lessons in the drafting of arbitral clauses, 
but arbitration of the disputes under the bilaterals does not suffer from 
the lack of general compulsory jurisdiction which cripples the 1.C.J. That 
is an important start. Willingness to arbitrate and a tightening of the 
arbitral clause could strengthen arbitration as a dispute-solving method. 
And as air transport ‘‘shrinks’’ the world, bringing states elcser together 
and potentially increasing friction, arbitration becomes a necessary tool 
in maintaining at least a minimum amount of public order. 


162 The American Arbitration Association reports a record number of arbitrations in 
1965, when the A.A.A. recorded a total of 11,789 cases. Administration of eommercial 
arbitrations rose from 800 cases in 1961 to 1276 cases in 1965. See Arkitration News, 
No. 3, 1966, p. 2; see also Contini, emtersaidongl Commercial Arbitration,’? 8 Am. 
J. Gan: Law 183 (1958). 

163 The Jay Treaty of 1794 between the United States and the United Kingdom, 8 
Stat. 116, provided the first real lesson in international arbitration. 

164 Peace Treaties and Anglo-Iranian Oil Co, cases, note 43 above. 


SUCCESSION TO BILATERAL TREATIES BY 
SECEDING STATES 


By KENNETH J. KEITH * 


Victoria Umversity of Wellington 


Until recently, the view that new states start life unencumbered by 
the treaties which applied to their territories before independence has been 
almost universally and, too often, one might add, uncritically accepted.* 
An exception, often explained away as only apparent, was made for 
‘“localized’’ treaties. And in the past fifteen or twenty years, the case for 
the continued force of multilateral ‘‘lawmaking’’ treaties has been pressed ; 
this would be a real exception to the general clean-slate rule. Unless a 
bilateral treaty could be characterized as ‘‘localized,’’ however, the new 
state, according to the prevailing opinion, was freed of any continuing 
obligation by the act of becoming independent. 


* Much of the research for this article was carried out while the writer was a student 
intern at the United Nations in August, 1965. He is very grateful both to the Seere- 
tariat for the opportunity and to tie New Zealand Government for its financial sup- 
port. Neither is, of course, to be held responsible for the views expressed. 

1 E.g., Keith, The Theory of State Succession (1907); McNair, Law of Treaties, 
Ch. XXXVII (1938); Rosenne, ‘‘Israel and the International Treaties of Palestine,’’ 
77 Journal du Droit International 1141 (1950); O’Connell, The Law of State Succes- 
sion, Chs. II-IV (1956); McNair, Law of Treaties, Ch. XXXVII (1961); Lester, 
‘*State Succession to Treaties in the Commonwealth,’’ 12 Int. and Comp. Law Q. 475 
(1963). l 

A notable instance of uncritical acceptance of the prevailing negative theory is 
provided by MeNair’s 1961 volume. Despite (1) the Commonwealth practice, which 
he mentions but to which he does not appear to accord any significance, (2) practice 
relating to multilateral ‘‘lawmaking*’ treaties, which receives only a footnote reference, 
(3) several valuable particular studies (¢.g., Jones, ‘‘State Succession in the Matter of 
Treaties,’? 24 Brit. Yr. Bk. Int. Law 360 (1947); Jenks, ‘‘State Succession in Respect 
of Law-Making Treaties,’’? 29 idid. 105 (1952); van Panhuys, ‘‘La Succession de 
1’Indonésie aux Accords Internationaux Conclus par les Pays-Bas avant 1’Indépendence 
de 1’Indonésie,’’? 2 Ned. Tijds. voor Int. Recht 55 (1955) ; Muralt, The Problem of State 
Succession with regard to Treaties (1954)), all of which suggests continuity of treaty 
obligations in some eases, he adheres, on the basis of limited and outdated practice, to 
the traditional view. 

The justification for adding to the great amount of recent writings on this topic 
(see, in addition, O’Connnell, ‘‘Independence and Suceession to Treaties,’’? 38 Brit. 
Yr. Bk. Int. Law 84 (1962), the references there, and Shearer, ‘*La Succession d’Etats 
et les Traités Non Localisés,’’ 68 Revue Générale de Droit International Publie 1 
(1964)) is that there is a great deal of available evidence of state practice (cf. Mr. 
Castrén, U.N. Doe. A/CN. 4/160, Annex II, Appendix, p. 6 (1963)) whieh has not been 
gathered together. Current discussions will be more valuable if based on such material, 
and it is hoped that the present collection will stimulate more research into state practice. 
The valuable handbook compiled by the International Lew Association, Effect of Inde- 
pendence on Treaties (1965), contains only a limited amount of bilateral practice. See 
also the discussion of ‘‘State Succession in the New Nations’? in 1966 Proceedings, 
American Society of International Law 102 et seq. 
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The purpose of this article is to test this negative view by assembling 
some recent practice relevant to succession to bilateral treaties. Practice 
will be reviewed under the following heads: I. Exercise by dependent terri- 
tories of treaty-making powers, and their practice relating to those treaties 
after independence; II. Practice relevant to treaties which are not re- 
ciprocal in effect and which confer continuing benefits on formerly depend- 
ent territories; III. Practice relevant to a number of different types of 
bilateral treaties which are of reciprocal effect. This practice shows that 
in fact new states often succeed to treaties. In the final sections it will be 
argued that this succession is required, in many Instances, by customary 
international Jaw. 


I 


As O’Connell has written,’ treaty succession can be considered a question 
of treaty interpretation rather than a question of the existence of general 
rules of law. Accepting this for the moment, that intent might, broadly 
speaking, be shown at two stages: (a) when the treaty is concluded, and 
(b) after the new state becomes independent. In this section, a number 
of instances where the entities involved have shown their intent at signature 
are discussed. Many entities other than fully independent, sovereign states 
negotiate and sign instruments with independent states and these, in con- 
tent and appearance, cannot be distinguished from international treaties.’ 


2‘ State Succession and Problems of Treaty Interpretation,’’ 58 A.J... 41 (1964). 

3 For practice in the Commonwealth before 1919, see Stewart, Treaty Relations of the 
British Commonwealth of Nations, Chs. II-V, especially pp. 117-121 (1939). It has 
long been recognized that territories which are not fully independent may have treaty- 
making powers: é.g., protectorates and states under suzerainty; see, eg., Tunis and 
Morocco Nationality Decrees case, P.C.I.J., Ser. B, No. 4 (1923); The Ionian Ships, 
2 Spinks 212 (1855), 164 E.R, 394. Commonwealth practice shows that treaty-making 
powers are not restricted to the esoteric forms of dependent territories. There need 
be no mystery about this; dependent states (like other potential subjects of international 
law) have that competence in foreign relations which interestel states allow them, and 
in the cited instances a fairly extensive treaty power has to be recognized. In the case 
of the West Indies Defense Areas Agreement discussed below, the United Kingdom 
expressly authorized the federal authorities to sign the relevant agreement and advised 
the United States of the fact, 409 U.N. Treaty Series 124. This authority was given 
pursuant to the Federal Constitution of 1957, Art. 56(1) of which read: ‘‘The executive 
authority of the Federation shall extend to such external relations as may from time 
to time be entrusted to the Federation by Her Majesty’s Government in the United 
Kingdom.’’ West Indies (Federation) Order in Council, 1957 U.K.S.I. 1957, No. 
1364. Also, the competent British Minister, when speaking of a double tax agreement 
concluded with Malta before it became independent, said ‘‘these agreements may be 
concluded ... with any country which levies taxation of its own... .’’ 654 H.C. Deb. 
(5th Ser.) 349 (1962). 

Professor Bartoš, in his interesting paper prepared for the Subcommittee on Succes- 
sion of States and Governments of the International Law Commission, argues that agree- 
ments concluded by the government of the dependent territory should not be treated 
any differently from those signed by the metropolitan Power, and that they should not 
be considered as remaining binding by virtue of that fact, U.N. Doe. A/CN. 4/160, 
Annex II, Appendix, pp. 10, 12-13 (1963). The writer would rest on the evidence of 
suecession adduced below. Moreover, if, as a result of a state’s accession to inde- 
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Unless there is some hitherto undiscovered twilight zone between interna- 
tional law and domestic law regulating relations between dependent and 
independent states, these instruments must be governed by international 
law. And, in practice, they are: they are often registered with the United 
Nations as a ‘‘treaty’’ or ‘‘international agreement’’; they are published in 
national and international treaty series; they are implemented in the same. 
way as treaties between sovereign states; the same sanctions are available; 
they have the same significance in domestic law; and, most interestingly 
from our point of view, new states, after accession to independence, often 
amply acknowledge the instruments’ status by confirming that they remain 
bound by these as well as by other more orthodox international agreements. 
Perhaps the largest group of treaties negotiated and signed by dependent 
territories relate to postal matters. Thus, in the first thirty-nine volumes 
of the League of Nations Treaty Series there are at least twenty-five such 
agreements signed by fourteen different colonies or other species of de- 
pendent territories. In none of these agreements is there any mention of 
the sovereign or administering state (except in the few cases where that 
state is the other party), and all are worded exclusively in terms of the ob- 
ligations of the signatory governments. (The actual signatory was usually 
the appropriate postal official.) Only six postal agreements included in 
those volumes and relating to colonies were signed or ratified by the 
sovereign Power; of these, one was expressly made subject to ratification 
by the sovereign ; è and three were amendments of earlier conventions which 
had been concluded directly by the sovereign Power.* This practice has 
continued. With remarkable consistency, postal agreements to which de- 
pendent territories are parties are worded in exactly the same way as 


pendence, a treaty becomes inequitable, the plea of rebus sic stantibus may be available; 
see, ¢.g., U.N. Doc. A/CN.4/175, pp. 64, 292, 294 (1965). But ‘‘fundamental change 
of circumstances is not necessarily an inevitable consequence of state succession’’; 
Jamaican Government, ibid. 64. See also note 91 below. The agreement might also 
have been ultra vires of the administering Power; see, e.g., Mr. Nyerere, then Prime 
Minister of Tanganyika, 11 Int. ani Comp. Law Q. 1210 (1963); International Law 
Association, op. cit. note 1 above, at 870. 

4Barbados 1922, 20 L.N. Treaty Series 415; British North Borneo 1923, 33 ibid. 
303; Federated Malay States 1921, 23 ibid. 209 (concluded with and registered by 
Australia—this latter a breach of the usual Commonwealth practice), 1923, 20 ibid. 
343; 1924, 24 ibid. 115; French Indo-China 1911, amended in 1925, 36 ibid. 430; Hong 
Kong 1923, 22 ibid. 433, 23 ibid. 9; India 1880, 5 ibid. 306; 1906, ibid. 312; Iraq 1922, 
12 ibid. 431 (eoneluded with the mandatory Power, Great Britain); Jamaica 1924, 31 
ibid. 122; Nauru (concluded with the administering mandatory Power, Australia) 
1921, 23 ibid. 229; Netherlands Eas Indies 1922, 13 ibid. 263; 1923, 15 ibid. 322, 18 
ibid. 25 (with Australia, but registered as with Great Britain), 22 ibid, 129, 433, 23 ibid. 
9, 31 ibid. 248; Palestine 1922, 13 ibid. 9 (with Great Britain); Philippines 1923, 33 
ibid. 303; St. Lucia 1922, 21 ibid. 9; Straits Settlements 1909 (amended 1924), 31 ibid. 
248; 1911 (amended 1925), 36 ibid. 429; 1922, 13 ibid. 263; 1923, 22 ibid. 157, 24 ibid. 
103; 1924, 28 ibid. 481; 1925, 36 ibid. 395; Tanganyika, 1925, 36 ibid. 409. 

5 Tanganyika-Mozambique 1924, 38 ibid. 217. 

6 8.ibid. 147 (Malta), 151 (India), 153 (New Zealand). The other two agreements 
concluded between the Belgian Congo and Kenya and Uganda were eanfirmed by the 
metropolitan governments. 
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those to which both parties are sovereign, and there is no reference to the 
sovereign state.” The lack of sovereignty appears to be completely irrele- 
vant to their implementation by the respective postal administrations, and, 
. if one were permitted to speculate, it might be predicted that accession 
to full sovereignty would be equally irrelevant to continued implementa- 
tion. Practice subsequent to independence tends to bear out this predic- 
tion. A money orders agreement of 1949 between the Lebanon and the 
United Kingdom declares that from its entry into force ‘‘the Agreement 
signed at Paris on the 16th of July, 1985, shall be abrogated.” 8 The 
Moroecan-United States money orders agreement signed in 1961 supersedes 
and substitutes for ‘‘any previous ones.” è 

More evidence of the post-independence attitude of new states is avail- 
able in respect of another group of agreements which in many cases were 
also concluded directly by dependent territories—taxation agreements. The 
United Nations publication, International Tax Agreements, Vol. VILI, 
World Guide, lists many tax agreements separately concluded by dependent 
territories—especially with the sovereign Power. Also included are many 
orthodox interstate agreements which have been extended in their applica- 
tion to the dependent territories of one of the states parties. The practice 
collected in this volume shows that Indonesia considers that the pre-inde- 
pendence agreements with Canada and the United States remained in 
force, that Ghana considers that all nine tax agreements which were ap- 
plicable to it remain binding; that Malaya considers itself bound by at 
least four of the five tax agreements that applied to it before independence,” 
and that France holds that agreements for the prevention of double taxa- 
tion concluded with French West Africa and French Equatcrial Africa 
remain binding between it and the successor states. Several cf the other 
states involved have expressed the same view." More recently Jamaica and 
the United Kingdom recognized that a bilateral agreement they had con- 
cluded in 1949 continued to be effective until they signed a new agreement 
in 1965.4 Only one state, Israel, has denied succession: ‘‘It is the view of 
the Government of Israel that on the basis of the principles of international 

7 E.g., French Equatcrial Africa-Anglo-Egyptian Sudan 1939, 2 U.N. Treaty Series 
209; The Regency of Tunis-United Kingdom 1951, 90 ibiz. 193; Morocco-United 
Kingdom 1948, ibid. 83; Canada-Montserrat 1956, 412 ibid. 155. 

8 Art, 29 (1), 90 ibid. 137. 

9 Art. XVI, 451 ibid. 167. The publication, Treaties in Foree for the years 1956- 
1961, does not indicate any post-independence agreement to which this article might 
refer; nor, however, does it list any pre-independence agreement, 

Consistent with this practice is the retention, after independence, of membership of 
the U.P.U. and I.T.U. by those states which were separate full members before they 
became independent: e.g., the Congo (Léopoldville) and Somalia. l 

10 World Guide: Indonesia, p. 2, note ii, note v; Netherlands, p. 5, note vii; United 
States, p. 5, note ii. 11 Ibid. Ghana, p. 2, note i. 

12 Ibid. Federation of Malaya, p. 2, note ii. 

13 Ibid. France, p. 20, note xxiii; see also p. 2, note i, of Dahomey, Guinea, Ivory 
Coast, Mali, Mauritania, Niger, Senegal, Upper Volta; and France, p. 20, note xxv; see 


also p. 2, note i, of Central African Republic, Chad, Congo (Erazzaville), Gabon. 
14 Double Tax Agreement, London, April 2, 1965, Art. XXIII (2), U.K. Treaty 


Series, No, 90 (1965). eT S, 
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law, Israel, which is a new international personality, is not automatically 
bound by the treaties to which Palestine was a party or which were ap- 
plicable to Palestine during the period of the mandate” *—but even it 
agreed that Palestine’s tax agreement with the United Kingdom ‘‘shall be 
regarded as continuing in foree between His Majesty’s Government and the 
Government of Israel.” 18 Against the argument that this wording sug- 
gests continuity of obligation are the facts (1) that a bilateral agreement 
keeping the old arrangement in foree was concluded, and (2) that this 
agreement was registered by the United Kingdom as such with the United 
Nations. The parties did not treat their exchange as a mere recognition 
of succession. . 

A number of these tax agreements were concluded by the dependent 
territory with its parent state. A theoretical reason for denying succession 
has been that the dependent territory is not a party to the treaty, it is a 
third party, pacta tertus nec nocent nec prosunt, ergo it is not bound. 
This argument is clearly not available in respect of agreements concluded 
by a dependent territory with the sovereign: the territory is at least a 
‘‘party” to the agreement. 

Another and important mstance, where the attitude of the parties in- 
volved as to the continuity of a treaty after independence of one of them 
may be gathered, inter alia, from the fact of signature by the authorities of 
the dependent territory, is provided by the Defense Areas Agreement be-- 
tween the Governments of the Federation of the West Indies and of the 
United States, signed in 1961.17 In its preamble, the two governments are 
named as the parties. The agreement was signed for the Federation Gov- 
ernment, with the express authority of the Government of the United 
Kingdom, by the Prime Minister of the Federation and the Premiers or 
Chief Ministers of its component parts. This procedure would seem to 
emphasize the obligations of the Federation as opposed to those of the 
sovereign, the United Kingdom. The future continuity of these obligations 
is also stressed by the terms of the agreement: it refers to the constitutional 
development of the Federation towards sovereignty ‘‘at an early date’’ and 
provides a timetable for its own review: in the absence of unilateral action 
by the United States, the agreement could not be terminated under the 
prescribed procedure before 1977, 

It is true that at the beginning of the negotiations which resulted in the 
Agreement a joint communiqué read: 


15 Op. cit, note 10 above: Israel, p. 2, note i; Palestine, p. 2, note i, 

16 86 U.N. Treaty Series 211. Rosenne quotes, but does not comment on, this language 
in an article which expresses a generally negative view of treaty suezession—at least 
for Israel; loc. cit, note 1 above, at 1169, 1171. See also Treaties in Force (1966), 
which lists several tax agreements other than those mentioned above, and the view 
of the Department of State that the conventions which are extended only after ap- 
propriate action by the domestic authorities continue in effect after independence. 
Letter quoted by O’Counell, ‘‘State Succession to Treaties in the Cornmonwealth: [A 
Reply],’’? 13 Int. and Comp. Law Q. 1450, 1453 (1964), International Law Association, 
op. cit. note 1 above, at 375. 

1712 U. S. Treaties 408, T.LA.S., No. 4734; 409 U.N. Treaty Series 97. - pee 
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There was acceptance by all parties [the United States, the United 
‘Kingdom and the West Indies Federation] of the basic principle that 
the West Indies, when independent, would have the right to form its 
own. alliances and to conclude such agreements as it thought fit regard- 
ing military bases on its soil. 


On the other hand, however, a subsequent communiqué, the terms of the 
agreement as outlined above, and an exchange of letters between the Prime 
Minister of the Federation and President Kennedy stressed: 

1. The seventeen-year tenure obtained by the United States in Trinidad 
and Tobago, the agreement of the Delegation of Trinidad and Tobago to 
that tenure, and the acquiescence of the British and federal governments, 

2. The separate status of the federal authorities, as indicated, for instance, 
in the declaration of the Federal Prime Minister that the West Indies 
had determined ‘‘where it should stand in the world as an independent 
nation.’ 19 


Further, the agreement is listed in the current issue of Treaties in Force *° 
under Trinidad and Tobago, and the bases contemplated by the agreement 
are still maintained there.” So far as Jamaica is concerned, the Agreement 
was listed in Treaties in Force for 1963 and 1964.72 It was terminated on 
March 19, 1964, by the United States Government in accordance with 
Article IV(3). A note of that date read in part: 


I also have the honor to inform Your Excellency that the Govern- 
ment of the United States of America, having taken note of the desire 
of the Government of Jamaica to undertake development programs in- 
volving some of the lands in the defense area as described in Annex C of 


1843 Dept. of State Bulletin 822 (1950). 

1944 ibid, 42 (1961); ibid. 351. See also the statement at 350-351. Autority, 
the earlier communiqué would seem to have much less significance than O’Connell 
accords it. ‘‘Independence and Problems of State Succession,’’?’ in O’Brien (ed.), 
The New Nations in International Law and Diplomacy (3 Yearbook of World Polity) 
7, 10 (1965). The 1961 agreement is also discussed by Esgain, ‘‘ Military Servitudes 
and the New Nations,’’ ibid. 42, 76-81. He coneludes that, as a result of the devolution 
agreements signed by Jamaica and Trinidad and Tobago, those states remain bound. 
(See similarly, the quotations from the letter of the Assistant Legal Adviser of the 
State Department of Nov. 8, 1965, and the British view, note 82 below.) But this 
raises the old problem that the United States is not a party ta those agreements; see, 
e.g., Elihu Lauterpacht, 7 Int. and Comp. Law Q. 523 (1958). Is not the broader-based 
argument suggested above to be preferred? Franck takes the view, without detailed 
argument, that the United States accepted that the Agreement Jid not remain binding. 
(‘Some Legal Problems of Becoming a New Nation,’’ 4 Columbia Journal of Trans- 
national Law 13, 23 (1965). 

20 P. 187 (1966) (U. 8. Department of State). 

21 See, e.g., the U. 8.-Trinidad and Tobago agreement whereby the U. S. released dry- 
dock facilities at its Naval Station in Trinidad. In time of mobilization, it could 
resume full use: 15 U. S. Treaties 2437, T.ILA.S., No. 5736. Because of this residual 
power, and other conditions imposed on the release, the U. S. Government did not give 
notice under Art. IV(3) of the 1961 agreement that it no longer required the area. 
Such a release would have been unconditional; letter to author from Assistant Legal 
Adviser, Nov. 8, 1965. See also the notice given under Art. IV(3) to the United King- 
dom (as successor to the Federation!) in respect of St. Lucia, 15 U. S. Treaties 1679, 
T.LA.S., No. 5641. 22 Pp. 106 (1963), 106 (1964). 
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the Agreement has decided that this defense area is no longer required. 
Therefore, in accordance with paragraph three of Article IV of the 
1961 Agreement, this area ceases herewith to be a defense area within 
the terms of the Agreement.?* 


Annex © describes the sole United States facilities in Jamaica. Accord- 
ingly, under Article XXIV (1) of the Agreement, it would cease, in the 
view of the American Government, to be in force for Jamaica. 

The foregoing practice demonstrates that the Agreement remained bind- 
ing after the independence of Jamaica and of Trinidad and Tobago. 

The British defense base at Singapore is a similar case. When Singa- 
pore (along with Sabah and Sarawak) agreed in 1963 with Malaya to 
establish the Federation of Malaysia, the relevant agreement (to which 
the United Kingdom was also a party) provided that the 1957 U.K.-Malaya 
Defense Agreement would ‘‘apply to all the territories of Malaysia ... 
subject to the proviso that the Government of Malaysia will afford to the 
Government of the United Kingdom the right to continue to maintain the 
bases and other facilities . . . within the State of Smgapore....’’ On 
Singapore’s leaving the Federation in August, 1965, Singapore and the 
Federation agreed generally that Singapore would remain bound by treaties 
concluded by the United Kingdom, Malaya, and Malaysia with other coun- 
tries which applied to Singapore; specifically Singapore agreed, in language 
taken from the 1963 arrangements, to continue to ‘‘afford to the Govern- 
ment of the United Kingdom the right to continue to maintain the bases. 

.. 24 As in the West Indies’ case, Singapore had some international 
status when it signed the 1963 agreements; and this factor, together with 
its express agreement to the British base in 1968, may provide the reason 
for its continuing to be bound after its secession from the federation. 

An outstanding instance of participation by the government of a depend- 
ent territory in treaty-making is provided by the recent agreement between 
the Government of the United Kingdom, ‘‘in consultation with the Govern- 
ment of British Guiana,’’ and the Government of Venezuela concerning the 
frontier between British Guiana and Venezuela.” The parties, ‘‘taking 
into account the forthcoming independence of British Guiana,’’ agree to 
establish a Mixed Commission of four members, two appointed by the Gov- 
ernment of British Guiana and two by the Government of Venezuela, to 
consider the boundary dispute and to attempt to settle it within four years. 
If they are unsuccessful they are to submit a report to the Governments of 
Guyana and of Venezeula which are then obliged to follow a defined settle- 
ment procedure. Finally, the agreement, which was signed for the United 
Kingdom by its Secretary of State for Foreign Affairs and by the Prime 
Minister of British Guiana, provides in Article VIH that 


Upon the attainment of independence by British Guiana the Govern- 
ment of Guyana shall thereafter be a party to this Agreement, in addi- 
tion to the Government of the United Kingdom... . 


23 Letter from Assistant Legal Adviser, Dept. of State, Nov. 8, 1965. See also 50 
Dept. of State Bulletin 646 (1964). 

24Cmnd. 2094 (1963); 2 Int. Legal Materials 817 (1963); 4 ibid. 938 (1965). 

25 Geneva, Feb. 17, 1966, U. K. Treaty Series, No. 13 (1966), Cmnd. 2925 (1966). 
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The parties’ intentions relevant to the future force of a treaty may also 
be shown by the timing of signature. It would, for instance, scarcely have 
been the intention of the parties concerned in the negotiation of the air 
transport agreement between Fiji and the then Trust Territory of Western 
Samoa 7° that it would lapse within six months of its signature (in June, 
1961, by representatives of New Zealand and of the United Kingdom) as a 
result of Western Samoa’s becoming independent. For one thing, the 
agreement provided for its termination on the giving of one year’s notice. 

The two factors emphasized above—signature by the territorial authority 
and known nearness of independence—coincided in the case of the Peace 
Corps agreements concluded between the United States, on the one hand, 
and Tanganyika and Jamaica, on the other, before these two states became 
independent. In both eases, the consent of the United Kingdom Govern- 
ment to sign the agreements is specifically mentioned. It was hardly in- 
tended that the agreements would remain in force oniy for the few (four 
and six, respectively) months remaining before independence: (1) They 
contemplate long-term programs of assistance which could hardly be com- 
pleted in those few months. (2) Both speak excluswely in terms of the 
obligations of the Governments of Tanganyika and of Jamaica. (3) Both 
provide for termination on 90 days’ notice. It was surely not anticipated 
that such notice would be given within only a few weeks of signature.?* 

The intent of the entities involved to fix obligations directly on the 
authorities in the dependent territories and to establish a netwerk of rela- 
tions with them rather than with the government of the sovereign Powers 
also appears in the practice of the United Nations and of the specialized 
agencies in their agreements for technical and economic assistance to de- 
pendent territories. Jn these cases, the relevant agreements are concluded 
by the metropolitan state. The content of the agreements, however, indi- 
cates that this is really little more than a formality: the agreements, al- 
though underlining the parallel responsibility of the states parties,” speak 
mainly in terms of the powers and obligations of the territorial govern- 
ments. The agreements between the United Kingdom in respect of the 
territories for whose international relations it is responsible and the 
United Nations Special Fund and the Technical Assistance Board may be 
taken as typical.?® 


261961 N.Z. Treaty Series, No. 7. See also the practice relevant to Jamaica and 
Trinidad and Tobago below, and note 58 below. 

27445 U.N. Treaty Series 33; 435 ibid. 127. Contrary to usual U.N. practice, the 
Tanganyika agreement is entitled as an agreement between Tanganyika and the United 
States. It also expressly provides for negotiation after Dee. 9, 1961 (the date of 
independence), of the fiscal privileges to be accorded to the Peace Corps representative 
and his staff. See also the agreements signed by Burma before independence, referred 
to in note 44 below. 

28 E.g, United Kingdom-United Nations Special Fund, Art. 1(5), 348 U.N. Treaty 
Series 177. l 

29 See note above and 366 ibid. 309. See also the 1951 Technical Assistance Board 
agreement, 92 ibid, 27; United Kingdom-WHO 1952, 121 ibid. 75; Technical Assistance 
Board-France 1954, 192 ibid. 20; U.N. Special Fund-Netherlands 1960, 372 ibid. 331. 
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The Fund Agreement refers, in its preamble, to the willingness of the 
Fund to provide assistance to the governments of the territories; this will 
be provided, according to Article I(1), under the conditions established in 
the agreement. In the case of each project there will be a plan of opera- 
tion—to be treated as an integral part of the agreement—drawn up by 
the Fund and the territorial government concerned. The Fund will pro- 
ceed with the project only when the territorial government has complied 
with its obligations. These will be found in the plan (signed by the terri- 
torial government) and in the basic agreement: to provide all relevant 
information, to report on the benefits accruing from the operations, to 
provide certain local facilities, to make certain payments and to accord the 
organizations and personnel involved the privileges and immunities estab- 
lished in the relevant conventions. Further, certain of these ‘‘obligations 
assumed by the Governments of the Territories’’ continue after the termina- 
tion of the agreement: to report on the benefits, for example. Finally, to 
emphasize the full participation of the territorial governments in this inter- 
national agreement, the agreement allows them, as well as the United King- 
dom Government, to initiate the arbitration procedure for the settlement of 
disputes. The Technical Assistance Agreement does not underline to 
quite the same extent the independent and separate rôle of tae territorial 
governments. Most importantly, a program can be set in train only after 
a request has been submitted by the United Kingdom. And there is no 
dispute-settlement procedure. With these exceptions, the agreement is 
very similar, both in form and content, to the Fund Agreement. 

In these agreements and in the implementing plans, which ere the really 
operative instruments and which are signed by them, the territorial gov- 
ernments obtain powers and are placed under certain duties. It is they | 
who are in effect the parties, and not the metropolitan governments. It 
is they who meet their obligations and in return receive the assistance 
which has been requested. It might be expected; once again, that inde- 
pendence is largely irrelevant to this state of affairs and to its continu- 
ance.™ 

Practice is consistent with this expectation. Usually, new agreements 
are concluded very soon after independence by new states to the territories 
of which technical assistance and related agreements had previously ap- 
plied. In these cases, there is no need for the agencies and the states to 


30 The agreement can be terminated only by the United Kingdom (ani by the Fund, 
of course), but the control of the territorial government over programs is equivalent 
to a power to terminate. 

31Tt is instructive to compare the emphasis in these agreements on the rights and 
duties of the territorial government with the contrary emphasis in the technical assistance 
agreements concluded with respect to Libya before it became independent in December, 
1951; Technical Assistance Board-France 1951, 82 U. N. Treaty Series 172; Technical 
Assistance Board-United Kingdom 1950, 76 «bid. 120. These agreements were to 
terminate (as were any supplementary agreements) on Libya’s accession to inde- 
pendence (Arts. V(3))}. Consistently with this and in contrast to the agreements dis- 
cussed above, the agreements are worded throughout in terms of the obligations of the 
administering Powers. 
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take any position on these old agreements. When a new agreement is not 
concluded shortly after independence, however, it seems to be the common 
practice for the agencies and the new states to acknowledge that the old 
agreements remain in force. Following independence, the Technical As- 
sistance Board and Malaya agreed, by notes of September 18 and October 
1, 1957, that 


pending the signature of the Standard Technical Assistance Agree- 
ment, the Government of the Federation of Malaya and the Organiza- 
tions participating in the Technical Assistance Board should regard 
themselves as entitled to and bound by the rights and obligations 
which applied before 31 August 1957 [the date of independence], as 
between the Technical Assistance Board and the Government of the 
United Kingdom of Great Britain and Northern Ireland in respect of 
the Federation of Malaya.?? 


An agreement was finally concluded on March 1, 1962.5 Article VI(2) 
provided in part: 


The Basie Agreement(s) concluded on 25 June 1951, as well as any 
supplementary agreements, arrangements or provisions concluded there- 
under, between the Government of the United Kingdom of Great 
Britain and Northern Ireland and the Organizations, are hereby super- 
seded to the extent that such previous Agreements, arrangements or 
provisions relate to technical assistance under the Expanded Program 
in the Federation. . 


The new agreement was not to apply to technical assistance given under the 
regular program. 

The Government of Italy, as the Administering Authority of the Trust 
Territory of Somaliland, concluded Basic Agreements for Technical As- 
sistance with the World Health Organization and with the International 
Labor Organization. Following its independence on July 1, 1960, the 
Somali Republic signed on January 28, 1961, a standard Technical As- 
sistance Agreement with the Technical Assistance Board.** This provides 
in Article VI that it supersedes and replaces the agreements with W.H.O. 
and I.L.O. ‘‘as well as the provisions referring to any other matter governed 
by the Agreement and contained in any other agreement concluded be- 
tween the Organizations severally or collectively and the Government. .. .”’ 

A 1953 W.H.O. agreement for technical assistance to Morocco was actu- 
ally signed by the Moroccan authorities; the agreement is in the standard 
form for W.H.O. assistance. A 1961 agreement provides that it ‘‘shall 
supersede and replace’’ the 1953 agreement." 

The Uganda Government in a note of November 3, 1962, declared that it 


accepts the basie provisions of the Agreement [of 1960] -Letween the 
United Kingdom and the Special Fund which governed the latter’s 


82423 U.N. Treaty Series 134, note 2. This is a rare instance of the publication of 
such confirmatory notes. 

33 Ibid, 122. 34 387 ibid. 202. 

35 174 ibid. 71 (see similarly the agreement concluded at the same time with Tunisia, 
ibid. 83); 412 ibid. 191. See also as to W.H.O. agreements, International Law Associa- 
tion, op. cit. note 1 above, at 330. 
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operations in Uganda before independence, and it is willing to consider 
itself as the successor to the United Kingdom with respect to Uganda 
under that Agreement. 


It would continue to apply the agreement until the signature of a direct 
agreement.*® Similarly, Kenya accepted the provisions of the relevant 
United Kingdom agreements with the Technical Assistance Board and the 
Special Fund and, in the latter case, stated that it was ‘‘ willing to consider 
itself as the successor to the United Kingdom Government with respect to 
Kenya... .’’ Finally, Malta accepted the United Kingdom-Special Fund 
Agreement and stated that it considered itself successor to the United 
Kingdom with respect to Malta. These instances are illustrative of the 
practice followed in the comparatively few cases when a new agreement 
is not signed soon after independence. When such a new agreement is 
signed, that very fact demonstrates, of course, that there is nothing in- 
consistent between a technical assistance or related agreement and the 
state’s new status. (The desire for a new agreement can often be ex- 
plained by the facts that in the period since the original agreement the 
agencies will have made changes in their standard form of agreement; and, 
in the case of the technical assistance agreement, that additional agencies 
have joined the Program.) ê 


II 


A theoretical justification for the continued binding force of the technical 
assistance agreements discussed above, additional to any general rule of 
treaty succession, would be that the new state cannot insist on retaining 
or continuing to receive the benefits of the agreements if it is not prepared 
to meet the correlative obligations: by continuing to enjoy the benefits of 
the agreements it would be estopped from denying its continuing obliga- 
tions. 


36449 ibid. 41; new agreement, 456 ibid. 465. Uganda has taken a comparatively 
conservative attitude towards succession; see note 89 below. 

37 UNICEF practice apparently is similar, International Law Association, op. cit. 
note 1 above, at 249-250. There is also a limited amount of practice relevant to the 
U. S.-U.K. agreement of 1951 for technical assistance to territories for which the U.K. 
is responsible. (1) The U. S. technical assistance agreement with Jamaica provides . 
that, upon its entry into force, the Economie Co-operation Agreement of 1948 (see 
further below) and the 1951 agreement are no longer to be considered to apply to 
Jamaica, 14 U. 5. Treaties 1550, T.LA.S., No. 5457; 489 U.N. Treaty Series 337. (2) 
On the other hand, however, the U. S.-Tanganyikan Peace Corps Agreement, which, 
we have seen, was signed before independence, provided that until Dec. 9, 1961 (the date 
of independence), the Peace Corps representative and his staff would ke accorded the 
fiscal privileges contained in the 1951 agreement. Thereafter a new agreement regu- 
lating these privileges would be negotiated. Tanganyika advised that on the basis of 
reciprocity it would continue to apply all bilateral treaties for two years (see note 89 
below), ie., until Dee. 9, 1968. A Tanganyikan note of that date to the United States 
read: ‘*Since the provisions of that Agreement [of 1951] will cease to apply on 9th 
December, 1963, the Ministry has the honour to propose that the existing Agreement 
be continued in force for six month’s [sic] ... by which time a new agreement shall 
have been concluded.’’ The U. S. reply agrees to this extension, but does not expressly 
accept that the Agreement would otherwise have expired. 15 U. S. Treaties 287, 
T.LA.S., No. 5554. l 
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This consideration would be equally relevant to the economie aid pro- 
vided by the United States under its Economic Co-operation Agreements of 
1948 and intended for use in the dependent territories of the other state 
party. To take one example, a loan was made in terms of the agreement 
with The Netherlands ** to assist in the economie rehabilitation of the then 
Dutch Hast Indies. The Indonesian-Netherlands Financial and Economic 
Agreement of 1949 (which was drawn up at the Round Table Conference 
at The Hague) * contains the following provisions in Article 25: 


The Republic of the United States of Indonesia shall assume the 
following debts: 


B. The debts to third countries, calculated as of 81 December 1949: 
I. Loan Export-Import Bank on behalf of Indonesia within the frame- 
work of the E.C.A. aid (Agreement of 28 October 1948). 


Indonesia appears to have accepted the theory suggested above, for in a 
note to the United States a few months later it acknowledged (a) that, as a 
former part of the Kingdom of The Netherlands, it had received and was 
receiving aid; (b) that The Netherlands had accepted certain obligations 
on behalf of Indonesia; (e) that some of the obligations were not ful- 
filled; and (d) that The Netherlands was no longer able to fulfill certain 
of these obligations. Accordingly, Indonesia had the responsibility to 
accept the obligations in order to fulfill the requirements under which the 
United States had furnished and was furnishing aid to Indonesia. The 
United States agreed with this position.*® 

A less direct benefit could be accorded the territories under Article III 
of the agreements. The United States Government had power under do- 
mestic law to guarantee repayment in dollars to Americans who invested 
abroad in the event of their having convertibility problems. In the agree- 
ments the other parties agreed that, if such a payment were made, they 
would recognize the local currency transferred to the United States Gov- 
ernment under the legislation as American Government property. This 
guarantee system would have the benefit to the area concerned of attracting 
United States investment. Such guarantees were granted by the United 
States Government in respect of activities in certain dependent territories. 

In the past few years the United States has concluded a series of invest- 
ment guarantee agreements with newly independent states. Several proceed 
on the basis that Article III of the relevant Economic Co-operation Agree- 
ment remained in force after independence. Thus, the Congo (Léopold- 
ville) acknowledged that 


. all obligations, rights, or actions arising from the application to 
the Congo of Article ITI . . . remain in force with respect to the Re- 


3820 U.N. Treaty Series 91. 89 69 ibid. 230. 

4092 ibid. 387. See also the agreement between Indonesia, The Netherlands and the 
United States (1952), which replaced the above exchange, provided tkat Indonesia 
assumed all relevant responsibilities under the 1948 agreement and the loans granted 
under it, and relieved The Netherlands of all further obligations, 165 itid. 77. 
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public of the Congo until all obligations in connection with any 
guarantees issued by the Government of the United States in accord- 
ance with the... application of the agreement ... to the songo 
shall have been discharged.“ 


The agreements with Jamaica and with Trinidad and Tobago Sickel 
similar provisions.*? 

An analogous case is provided by the agreements for the settlement of | | 
lend-lease and surplus war property claims. Under these agreements, the 
state party which had received the use of the property in some cases ob- 
tained title for consideration or gratis, and in others sold the property, 
part of the proceeds being made available to the United States. In the 
provision already quoted from the Indonesian-Netherlands Economie and 
Financial Agreement, Indonesia assumed the debt of The Netherlands in- 
curred in respect of the purchase of certain United States surplus property. 
The United States subsequently acceded to a request from the Dutch and 
Indonesian Governments that the former be released from the debt, the 
Indonesian Government having assumed it.** 

The Fulbright Educational Exchange Program was established, in part, 
with funds which became available under the surplus property agreements. 
Thus the establishment of the program in a number of cases was based on 
the continued force of those agreements. The Pakistan agreement, for in- 
stance, reads in its preamble: 


Considering that certain rupees expendable in Pakistan have been 
received or may hereafter be received by the Government of the 
United States of America in payment for surplus war properties in 
accordance with the... [1946 Agreement with India] which is ap- 
plicable to Pakistan pursuant to Article 4 of the Indian Independence 
(International Arrangements) Order of 1947... .*4 


4114 U. S. Treaties 285, T.LA.8., No. 5308; 474 U.N. Treaty Series 41. Treaties in 
Force 45, note i (1966), states that only Art. ITT of the 1948 agreement is still ap- 
plicable to the Congo. 

4214 U, S. Treaties 1, T.I.A.S., No, 5270; 14 U. S. Treaties 113, T.I.A.S., No. 5278. 
See also the U. S.-Jamaica technical assistance agreement, note 37 above, and Ghana’s 
acknowledgment in its general exchange with the United States that the 1948 agreement 
remains in force, discussed below., Treaties in Force (1966) lists the relevant 1948 
agreements under Congo (Léopoldville), Cyprus, Indonesia, Kenya, Malaysia, Malta, 
Nigeria, Sierra Leone, Singapore, Tanzania, Trinidad and Tobago, and Zambia: pp. 
45, 49, 93, 113, 127, 128, 143, 170, 172, 183, 187, 215. 

43 205 U.N. Treaty Series 324. 

4482 ibid. 131. See also the Pakistan acknowledgment in 1948 that the SA 
continued to bind it: Treaties in Force 149 (1966). Note also the series of agreements 
concluded by Burma (which became independent in January, 1948) with the United 
States: (1) settlement of surplus property, February, 1947; (2) use for educational 
purposes of funds becoming available under (1), December, 1947, 25 U.N. Treaty Series 
27; (3) amendments to (2) in 1948-1949 and 1961, 80 ibid. 312, 418 ibid. 326. The 
inference from these later actions (as well as the signature by Burma in 1947 and the 
subject matter of the agreements) is that (1) and (2) remained binding after 
independence. 
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IMI 


The agreements considered in the preceding section and many of those 
discussed in the first, although bilateral in form and legal effect, are not 
reciprocal in actual effect. Many provide for the giving of aid or loans, 
and the obligations of the recipient generally relate to the manner of use 
of the assistance and, in a few cases, to methods of repayment. The bulk 
of bilateral agreements, however, are reciprocal in law and in fact; here, 
for instance, we can consider agreements regulating trade, air transport, 
visas, extradition and legal assistance. Practice indicating succession to 
postal and tax agreements has already been noted. 


Trade Agreements 


General bilateral trade agreements providing, for the most part, for 

most-favored-nation and national treatment of the trade of the parties, 
are now of little significance. Most of them have, in effect, bean replaced 
by the multilateral General Agreement on Tariffs and Trade. 
- Trading relationships between certain countries are, however, exempted 
in large degree from the operation of the GATT. The most important in- 
stance is the relations between the countries and territories of the Common- 
wealth. Problems of succession may, accordingly, arise with reference to 
bilateral trade agreements concluded within the Commonwealth. Further, 
states frequently conclude short-term quota and payments agreements, and, 
in this area also, succession questions may occur. Because of their short- 
term nature, however, recorded treaty practice appears to be sparse. 

The basic Commonwealth agreements are those concluded at Ottawa in 
1932.5" The United Kingdom agreements provided, broadly speaking, 
for the grant of the same preferences to its colonies as established in the 
principal provisions of the agreements, on condition of reciprocity. Its 
1932 agreement with India was replaced in 1939. Following Pakistan’s 
independence, the United Kingdom concluded in 1951 a new Trade Agree- 
ment with Pakistan. Article XTV provides in part: 


. . , On the coming into force of the present Agreement, the Agree- 
ment concluded between the United Kingdom Government and the 
Government of India in London on the 20th March, 1939, shall cease 
to have effect in relation to Pakistan. . . .*8 


In 1957 and 1959 new trade agreements replacing those of 1932 were 
concluded by the United Kingdom with Australia and New Zealand.” 
Ceylon became independent in 1948 and Ghana and Malaya in 1957 (after 
the signing of the Australian agreement). The Australian agreement pro- 
vides in Article 11: 


The provisions of this Agreeraent do not affect the Agreement between 
the United Kingdom Government and the Australian Government 


45 Cmd. 4174 (1932). 
46168 U.N. Treaty Series 281. See also the letter, ibid. 302. 
47265 ibid. 197; 354 ibid, 161. 
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signed at Ottawa on 20th August, 1932, as in force between the Gov- 
ernments of Ceylon and Australia. 


The New Zealand Agreement is more cautiously worded. The 1932 
Agreement is not affected insofar as any of its provisions ‘‘may be’’ in 
force in respect of Ceylon, Ghana and Malaya (Article 17). The doubts 
raised by this restraint are, however, dispelled by a note in the New 
Zealand official publication of the agreement: despite constitutional changes, 
these three states continue to have rights and obligations under the 1932 
Agreement.** 


The next step was the conclusion by Australia in 1958 and by New 
Zealand in 1961 of trade agreements with Malaya.*® The agreed minutes 
to the Australian Agreement record that: 


the two Governments agree that with the entry into force of this 
Agreement the provisions of the United Kingdom and Australia Trade 
Agreement, 1982, no longer have applications [sic] as between the 
Federation and Australia. 


Again, the New Zealand Agreement is more cautiously worded: it replaces 
any provisions of the Ottawa Agreement which ‘‘may hitherto have been 
in force” between the two countries (Article XV (2)).°° 

Laos, Cambodia and Viet-Nam in 1950 declared, in joint statements with 
France, that they remained bound by certain multilateral treaties. At the 
same time the four states in a ‘‘convention sur le commerce extérieur,” 
recognized that treaties of commerce concluded by France and relating 
to Indo-China ‘“‘restent en vigueur.” 5 


The only practice which the writer has discovered relevant to quota and 
payments agreements is that of Indonesia. Article 21(7) of the Indonesia- 
Netherlands Financial and Economic Agreement of December, 1949,5 pro- 
vides: 


The trade and monetary agreements in force at the transfer of 
sovereignty shall, as far as these agreements concern Indonesia, be 
taken over and implemented by the Government of the Republic of 
Indonesia. ... 


48 1959 N.Z. Treaty Series, No. 4, p. 24, 

49 325 U.N. Treaty Series 253; 1961 N.Z. Treaty Series, No. 6. Note also an agree- 
ment between Ceylon and Ireland of 1953 which records the undertaking oz both parties 
to ‘‘continue’’ the grant of preferential tariff treatment, 345 U.N. Treaty Series 189. 

50 See similarly (1) a Philippine-Swiss exchange in July, 1946, wherein both stated 
that they were prepared ‘‘in the meantime .. .[to] continue to apply the agreements 
and regulations which governed the commerce between the two countries prior to the 
Philippine Declaration of Independence.’’ The correspondence does not indicate what 
those agreements were, Philippine Treaty Series, Vol. 1, p. 92 (August, 1947); (2) 
U.K. termination in 1961 by notice to Indonesia of a 1948 U.K.-Netherlands agreement 
regulating trade between Singapore (and Malaya) and Netherlands Indies, U.K. Treaty 
Series, No. 119 (1961), p. 15; and (3) the practice of Senegal collected by Gautron, 
‘í Sur Quelques Aspects de la Succession d’Etats au Sénégal,’’ 1962 Annuaire Francais de 
Droit International 836, 844-845. 

51 See, e.g. Shearer, loc. cit. note 1 above, at 18; Muralt, op. cit. note 1 above, at 129. 

5269 U.N. Treaty Series 230. 


536 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 61 


An appendix to the Agreement lists trade and monetary agreements with 
twenty-six countries. Since they are short-term, there is only a little 
recorded treaty practice. A commerciel agreement of 1946 Letween Den- 
mark and The Netherlands provided for the establishment of a Joint Com- 
mission which was to review from time to time trade between the two 
countries, Such a meeting was held in 1950 and resulted in a Protocol °° 
between Denmark, The Netherlands and Indonesia concerning the exchange 
of commodities. This reads, in part: 


In accordance with Articles 1, 2 ard 22 of the Union Statute between 
the Kingdom of the Netherlands and the Republic of the United States 
of Indonesia .. . and in virtue of Article 21 of the Financial and 
Economic Agreement attached therato of which instruments the Royal 
Danish Government, aiter due notification, has taken note, a delegation 
representing the Republic of the United States of Indonesia has partici- 
pated in the work as a member of the Commission. 


The Protocol establishes quotas between The Netherlands and Indonesia, on 
the one hand, and Denmark, on the cther. There is a similar protocol 
signed by Czechoslovakia, The Netherlands and Indonesia.®* 

This practice and GATT practice ® suggest that the fears that have 
been expressed © that continuity of trede and especially of most-favored- 
nation obligations might be impracticable have not been justified. 


Air Transport Agreements 
Professor O’Connell has recorded that 


There has ... been an almost universal continuity of air transport 
agreements, enduring for at leas> the period normally covered by 
(the provision for termination: one year] .57 


He mentions only one exception: the rafusal by Malagasy of traffic rights 
to B.O.A.C. which were available under the United Kingdom-Franece Air 
Transport Agreement. 

In addition to the (mainly African) ** practice mentioned by O’Connell, 
the Western Samoa practice mentioned above should be noted. Also, in 


53 74 ibid. 95. 

54 Nederlands Tractatenblad, 1951, No. 163. See also notes relating to Dutch agree- 
ments with Sweden and Hungary in ibid., Nos. 91 and 95. 

65 See Kunugi’s excellent study, ‘‘State Succession in the Framework of GATT,’’ 
59 AJ.I.L. 268 (1965). 

56 Æg., O’Connell, note 2 above, at 46-47. 

57 Article cited note 1 above, at 147 (1962). 

68 Note also (1) the desire of the Ghanaian Government expressed in June, 1957, that 
the Bermuda Agreement and the services operated under it ‘‘should continue until 
such time as a bilateral Agreement is concluded between our Governments or until 
they are otherwise varied by mutual agreement,’’ cited by Bevans, ‘‘Ghana and 
United States-United Kingdom Agreements,’?? 59 A.J.LL. 93, 94 (1965); (2) the 
general U. S.-Ghana agreement on treaty succession discussed below; (3) the consistent 
practice of Senegal noted by Gautron, note 50 above, at 845-846; and (4) the de- 
nunciation by Malaysia in 1965 of the United Kingdom-Uniied States Bermuda Agree- 
ment of 1946, 53 Dept. of State Bulletin 222 (1965). 
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exchanges of letters with the United States, Jamaica and Trinidad and 
Tobago acquiesced in the American understanding that 


with [their] assumption ... of the pertinent international civil avia- 
tion rights and obligations of the United Kingdom, ... the pro- 
visions of the [Bermuda and later agreements] ... will continue to 
apply to the operation of scheduled services between the United States 
and the Caribbean area. . . .°° 


Visa Abolition and Visa Fees Agreements 


Both Ghana and Malaya ® have agreed that relevant visa agreements 
concluded by the United Kingdom with the United States remain binding 
on them. The United States’ publication, Treaties mm Force, lists similar’ 
agreements with several other former British, French and Dutch territories. 


Extradition and Legal Assistance Agreements 


Practice—at least readily available practice—is sparse. Lebanon in 
1947 requested extradition under a 1921 agreement with Palestine. The 
Palestinian authorities supported the request and the Supreme Court of 
Palestine held that the agreement was still applicable. The judgment 
might be criticized, since it proceeds on the basis of the well-accepted rule 
that a change in the form of government has no effect on treaty cbligations. 
Is this rule relevant to state succession? The Israeli authorities would 
doubtless deny that the agreement was still in Ba for the territory under 
their sovereignty.® 

Similarly, in the famous Westerling case, the United Kingdom, Indo- 
nesia and the court held that Indonesia’s accession to independence did not 
affect the extradition treaty’s continued force. 

Pakistan did not find this conformity of view when, in 1952, it declared 
that the Anglo-Belgian Extradition Treaty of 1901 had ‘‘devolved’’ 
Pakistan and asked whether Belgium considered the treaty binding bes 


5913 U. 8. Treaties 2463, T.LA.S., No. 5209; 13 U. S. Treaties 2719, T.LA.S., No. 
5244; International Law Association, op. cif. note 1 above, at 379-380. See also 45 
Dept. of State Bulletin 118-119 (1961); when an amendment was negotiated in June, 
1961, by, inter alia, West Indies representatives, it was contemplated that the agree- 
ment would remain binding on the West Indies after its accession to independence. 

60 General U. S.-Ghana agreement, cited note 84 below, and Treaties in Force 127 
(1966). 

61 Shehadeh v. Commissioner of Prisons, 14 Int. Law Rep. 42 (1947). 

62 Israel, of course, denies succession to treaties which were applicable to Palestine. 
In particular, it has claimed in correspondence with the United States that the Anglo- 
American Extradition Treaty of 1931, which was applied to Palestine, ‘‘is not in foree 
in relation to Israel’? The United States did not dispute this view, 2 Whiteman, 
Digest of International Law 972-973 (1963). Switzerland has also recently concluded 
‘a new extradition treaty with Israel. See, generally, on the Israeli position, Rosenne, 
note 1 above, and Israeli memorandum, U.N. Doc. A/CN. 4/19; 1950 I.L.C. Yearbook 
(II) 206, pars. 19-28. The Lebanon Treaty Collection (1951) does not indicate the 
view of the Lebanese authorities following the Palestine hostilities. 

6817 Int. Law Rep. 82 (1950); Muralt, op. cit. note 1 above, at 146, reproduces the 
complete text of the judgment. 
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tween Belgium and Pakistan. The cautious reply was that ‘‘the Treaty 

. . may be considered as binding .. . between Belgium and Pakistan, 
the two Governments being in agreement on this matter.” Further, the 
Belgian Government registered the correspondence with the United Na- 
tions as an ‘‘exchange of notes constituting an arrangement’’ regarding 
extradition ; ** and subsequently, in proposing the extension of the arrange- 
ment to the Congo and Ruanda-Urundi, referred to ‘‘the Agreement on 
extradition recently concluded between Belgium and Pakistan.” The 
Pakistan reply used the same formula but somewhat inconsistently, perhaps, 
referred to the existing ‘‘ Extradition Treaty.’’ © 

India ® and Ghana are ‘also of the view that British extradition 
treaties which applied to their territories before independence continue to 
bind them. Malaya, too, has acknowledged that it remains bound by the 
Anglo-America Extradition Treaty of 1931.67 This is consistent with earlier 
Commonwealth practice. However, despite an agreement with the French 
Government that it would assume all the rights and obligations made ap- 
plicable to the Ivory Coast. before independence, the government of that 
state indicated that it would not feel bound by an extradition treaty which 
allegedly applied to its territory. 

Practice relevant to legal assistance agreements is even more difficult to 
discover. The Lebanese Treaty Collection (1951) * does not, with only 
two exceptions, reproduce the texts of agreements concluded before inde- 
pendence. The two exceptions are judicial assistance agreements “‘vu leur 
usage courant.’’ It is also stated of the pre-1943 agreements that “Certain 
d’entre eux, les accords judiciaires notamment, demeurent toutefois en 
vigueur.?? ™ 


Miscellaneous Agreements 


In the 1930’s the United Kingdom acknowledged to the United States 
that certain islands were comprised within the Philippine archipelago. 


64133 U.N. Treaty Series 199 (emphasis added). Presumably Pakistan would not 
have registered the exchange as a ‘‘treaty’’ or ‘‘international agreemen>’’ under Art. 
102 of the Charter; ic its view, the letters confirmed and did not create a legal re- 
lationship. 65 173 ibid. 408. 

66 See Shearer, note 1 above, at 8; Extradition Act 1962, s.2(d) (India); and Inter- 
national Law Association, op. cit. note 1 above, at 109. 

672 Whiteman, Digest of International Law 999 (1963). Kenya and Tanganyika 
have also taken action to keep extradition treaties in effect, Treaties in Force 114, 
183 (1966). 

68 The foreign parties to a majority of the British extradition treaties have also 
acknowledged that they continue to apply to New Zealand (and Australia and South 
Afriea), and they would probably be estopped in relation to Canada. See my note in 
13 Int. and Comp. Law Q. 1441, 1447, note 32 (1964). See also Extradition Act 1965, 
g.21 (N.Z.); O'Higgins, ‘‘The Irish Extradition Act, 1965,’’ 15 Int. and Comp. Law 
Q. 369, 380-381 (1966). The United States also takes the view that its extradition 
treaties with the United Kingdom and The Netherlands continue to apply to the former 
dependent territories of those two states. 

692 Whiteman, Digest of International Law 983 (1963). 

70 Recueil des Traités, 1951. 71 Ibid. vi. 
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However, it was agreed that the British North Borneo Company was to be 
left undisturbed in the administration of these islands until the United 
States Government gave notice of its desire to have the administration 
of the islands transferred to it. The Philippine Government gave such 
notice shortly after becoming independent. <A British note acknowledged 
that the Philippine Government, ‘‘as a result of the Act of Independence, 
. . . has succeeded to the rights and obligations of the United States” un- 
der the agreement and could give the prescribed notice.” 

In 1956 the United States renounced its capitulatory rights in Morocco 
under a treaty of 1836; and in 1957 the United Kingdom waived certain 
eontrols over the Morocean tariff conferred by a treaty of 1856. The 
inference is that the treaties remained in force during and after the period 
of the protectorate.” 

Although not bilateral, two other interesting agreements might be 
briefly noted: those establishing the Organization of Petroleum Exporting 
Countries (1960),"* and the East African Common Services Organization 
(1961).° Both were signed by non-sovereign entities, both were clearly 
intended to remain in force,”* and, in fact, despite their constitutional 
nature, both continue to operate notwithstanding the accession to inde- ° 
pendence of one or more of their parties.” 

In the great variety of cases reviewed above, states which have recently 
become independent have shown that they consider themselves bound by 
many bilateral agreements which applied to their territories before inde- 


72 Philippine Treaty Series, Vol. 1, p. 53 (August, 1947). For a discussion of this 
ease and of the efforts of the Philippines to deny its succession to certain United States 
obligations under the agreements, see Santos and Lennhoff, ‘‘The Taganak Island 
Lighthouse Dispute,” 45 A.J.I.L. 680 (1951). See also Art. VII of its treaty on 
general relations with the United States, whereby it undertook to recogrize the rights 
of Spain under its treaties of 1898 and 1900 with the United States, 7 U.N. Treaty 
Series 3. 

73 Treaties in Force 133, note 1 (1956); 310 U.N. Treaty Series 3. Note the wording 
of the United Kingdom renunciation: Her Majesty’s Government in the United King- 
dom renounces, etc. This suggests that Her Majesty’s Governments elsewhere in the 
Commonwealth may still retain their rights under the old agreements. 

74 443 U.N. Treaty Series 247. 

75 437 ibid. 47. It is interesting to note that in the statement in which he presented 
Tanganyika’s comparatively negative attitude towards treaty succession and in which 
he denied that country’s succession to Anglo-Belgian agreements concerning port fa- 
cilities in Dar-es-Salaam, Mr. Nyerere stated that the Orgcnization would, in the future, 
operate these facilities. There was no talk of the relevant treaty ceasing to have 
effect because of Uganda’s and Kenya’s attainment of independence. 11 Int. and Comp. 
Law Q. 1210, 1213 (1962) ; International Law Association, op. cit. note 1 above, at 371- 
372. Kenya and Uganda have taken a similarly restrictive view of treaty suecession. 
See note 89 below. 

76 The Common Services Agreement, for instance, gives the United Kingdom a status 
in the amending procedure which wanes and disappears as the dependent territories 
become independent. 

77 Thus the Common Services Agreement was amended following Uzanda’s inde- 
pendence in the prescribed manner: £57 U.N. Treaty Series 314. The current debate 
about the future of the organization also proceeds on the basis of its present-day 
reality. 
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pendence.” The other states parties have also. taken that view in a large 
number of situations. Before an attempt is made to extract some mean- 
ing from the practice, a number of agreements dealing specifically with. 
the question of treaty succession will be considered. 


IV 


Much has already been said about the inheritance or devolution agree- 
ments which have been concluded by a large number of newly independent 
states.” Little more need be added here. Despite the argument that they 


78 Another more controversial group of ‘‘miscellaneous’’ agreements is the United 
States Mutual Defense Agreements. See the U. S.-Ghana general agreement cited in 
note 84 below and Bevans, note 58 above. 

It is believed that the only major classes of bilateral treaties where succession ques- 
tions might arise and which are not covered in the above discussion are: 

(a) localized or dispositive treaties; 

(b) treaties for the peaceful settlement of d-sputes (see note 103 below); 

(e) consular conventions (at least the United States, New Zealand, Australia, Ireland 
(see (d)), Ghana and Malaya take the view chat these remain binding; and semble 
that Cyprus also considers itself bound by ths Anglo-American Consular Convention 
of 1951. 2 Whiteman, Digest of International Law 993 (1963); see also Tanzania’s 
action to continue in force the U.K.-U.8. Consular Convention. Treaties in Force 
183 (1966)); 

(d) disposition of property agreements (at least the United States, the United 
Kingdom, Australia, New Zealand and Ghana teke the view that the relevant agreement 
of 1899 remains in force between the United tates and Commonwealth members, and 
see Hanafin v. McCarthy, 57 At. 2d.148,150 (1943), and the Consular Convention between 
Ireland and the United States, 1950, Art. 29, 5 U. S. Treaties 949, T.LA.S., No. 2984; 
222 U.N. Treaty Series 107; 

(e) industrial property agreements; these are now largely replaced by multilateral 
agreements, but see (a) the general succession azreement between Ghana and the United 
States, note 84 below, and (b) the Treaty of Friendship, Commerce and Navigation be- 
tween Ireland and the United States, 1950, Art. XXIV, 1 U. S. Treaties 785, T.LA.S., 
No. 2155; 206 U.N. Treaty Series 263. 

79 For listings, see 1962 I.L.O. Yearbook {II} 126-128; International Law Associa- 
tion, op. cit. note 1 above, at 196-201. See in addition to the L.L.C. List, the French 
agreements with Laos, Ivory Coast, Mali, and the Cameroons, 2 Whiteman, Digest of 
International Law 978, 988, 988-984 and 143 respectively (1963); and see Senegal’s 
note to France, note 104 below; United Kingdom and Jamaica, Trinidad and Tobago, 
Gambia, and Malta, Cmnd. 1918, 1919, 3076, Treaties in Force 128 (1965); New Zea- 
land and Western Samoa, 476 U.N. Treaty Series 3; 1963 N.Z. Treaty Series, No. 5; 
and the Constitution [of] Malaysia (Singapor3) Andun Act 1965, 8.13, kone tod 
(in Bill form) to the Singapore Independence Agreement signed by Gieapore and 
Malaysia on Aug. 7, 1965, 4 Int. Legal Materials 938 (1965); see also 53 Dept. of 
State Bulletin 357 (1965) and €0 A.J.LL. 96 21966). Zambia, in a letter of Sept. 1, 
1965, to the Secretary General of the United Nations, acknowledged that it succeeded 
to many treaty rights and obligations by virtue of customary international law. There 
were, however, uncertainties, especially with refsrence to the former Federation of Rho- . 
desia and Nyasaland. There would be a presumption of continuity of al! treaties, and 
Zambia, after considering the treaties, would if necessary give a notice of termination. 
See also Ruanda’s declaration of July 24, 1962. U.K. Treaty Series, No. 98 (1965), 
Cmnd. 2897 (1965); Treaties in Force 215 (1966). Finally, the Report of the Legal 
Committee of the French Union in 1959 relating to Indochina should be noted, Inter- 
national Law Association, op. cit. note 1 above, at 168-169. l 
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do not bind third parties, they have considerable effect: ®° (a) they demon- 
strate that many newly independent states consider they remain bound by at 
least some treaties; the parent state also must have this view; (b) they have 
actual contractual effect between the parties; and not only between the 
parties to each specific agreement but also between all the parties to all of 
the agreements; * (e) they inevitably give rise to estoppels, especially as 
they are given content by the practice such as that reviewed above; ® (d) 
they may assist the parent state to rid itself of any obligations in respect 
of its former dependent territories. 

The United States has been successful on a number of occasions—it 
would be equally interesting to know how many times it has failed **— 


80 Compare Professor Bartoš?’ provocative view that these devolution agreements should 
be regarded as voidable on the grounds (a) of duress (or at least undue influence) and 
(b) that often the signatories do not adequately represent the people, note 3 above, 
at 23-24. Franck, loc. cit. note 19 above, mentions that one new state has taken the 
view that its devolution agreement is (a) in derogation of its sovereignty (are not all 
treaties ?) and (b) not in conformity with international law. Moreover, it denies that 
third states have any rights under the agreement. 

81 Take, for instance, an Anglo-Dutch Extradition Treaty which was extended to 
the Federated Malay States, the Straits Settlements, and the Dutch Hast Indies. 
The Indonesian inheritance agreement can be construed as an offer to remain bound 
by all treaties within its scope, i.e. as an offer to the United Kingdom (in 1949) in 
respect of the Extradition Treaty, and to Malaya in 1957 in respect of the same treaty. 
Malaya’s agreement can be construed as an acceptance of that offer: ‘‘we too consider 
ourselves bound by agreements within the scope of the inheritance agreement.’’ This 
theory, of course, is unnecessary if there is a general rule of law which prescribes 
succession, and of which the devclution agreements are simply evidence. But in 
practice the two arguments—(1) a general rule of law requiring succession, and (2) 
special obligations arising from condauct—might be made together. 

82 The United States Government seems consistently to have taken the view that 
devolution agreements have effect so far as it is concerned, although it is not a party: 
see, E.g. (1) the letter quoted in Franck, lec. cit. note 19 above; (2) the listings in 
Treaties in Force which mention, where appropriate, the agreements; (3) the lists 
prepared by the State Department of provisions of (i) consular agreements relevant to 
exemption from taxes on government-owned real property, (ii) property agreements, 
and (iii) agreements requiring notification to consuls of arrests of nationals, which are 
based, in part, on the devolution agreements (59 A.J.L.L. 113 (1965); 60 ibid. 94, 385 
(1966) ; 57 ibid. 411 (1963)); (£) the letter to the author, cited note 21 above, wherein 
the relevant devolution agreements are mentioned and it is said ‘‘On that basis the 
West Indies Defence Areas Agreement was considered to continue in force between 
the United States and Jamaica ...’’ and ‘*The ... Agreement continues in force 
between the United States and Trinidad and Tobago by virtue of’? the devolution 
agreement (emphasis added in both cases); (on this agreement see to the same effect 
the statement of the British Minister of State for Colonial Affairs, 242 H.L. Deb. (th 
Ser.) 482 (1962), and see also Cmnd. 1757, pp. 10-11; [1962] Br. Pr. LL. 158); (5) 
the agreements subsequently concluded by the United States with the new states which 
acknowledge the effect of the devolution agreement: e.g., the U. S.-Pakistan exchange 
of notes relative to air transport; the Fulbright agreement with Pakistan, p. 533 
above, and the amendment to the 1946 agreement relating to war claims. 

83 Cf. 2 Whiteman, Digest of International Law 983, 983-984, 990-991 (1968). See 
also its agreements with Lebanon and Syria wherein they assured that the existing 
rights of U. S. nationals, particularly as set forth in a specific Franeo-American treaty, 
would be fully recognized, 124 U.N. Treaty Series 187, ibid. 251. See Treaties in 
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in getting an acknowledgment by a newly independent state that it re- 
mains bound by those United States treaties which applied to it before in- 
dependence. In an exchange of letters! between Ghana and the United 
States, in which Ghana based its action on its devolution agreement with 
the United Kingdom, it was acknowledged that several Anglo-American 
treaties formerly applicable to the Gold Coast were covered by that agree- 
ment and remained in force. The treaties related to air transport, air- 
craft pilot licenses, consuls, mutual deferse, economie co-operation, extra- 
dition, passports, disposition of property and trademarks. 

More recently, the Republic of the Congo (Brazzaville) declared, in 
answer to an American inquiry about tke present applicability of inter- 
national agreements concluded on behalf of the Congo: 


In accordance with the practices of international law and because of 
the circumstances under which the Republic of Congo attained inter- 
national sovereignty, the latter cons:ders itself to be a party to the 
treaties and agreements signed prior to independence by the French 
Republic and extended by the latter to its former overseas territories, 
provided that such treaties or agre2ments have not been expressly 
denounced by it or tacitly abrogated by a text replacing them. 


Treaties in Force lists air transport, extradition and visa agreements as 
still applicable to the Congo.** The Congolese statement is, of course, of 
general significance and should not be restricted to American treaties. 
Malagasy has taken a similar position in a letter to the United States.® 


y 


The practice reviewed above emphasizes several non-legal factors which 
compel, or at least suggest, continuity of certain treaty obligations after 
independence. 

1. The obligations established by many bilateral treaties, insofar as 
they relate to dependent territories, are very often the obligations in fact 
(and in Jaw) of the governments of those territories. The legislation 
implementing the treaties will often be enacted by the local legislature.®” 
The treaties will be administered by the local authorities, and in the case 


Force 119, 183 (1966), but note that the Lebanzse Treaty Collection does not list the 
treaty, op. cit. note 70 above, at 486. 

84442 U.N. Treaty Series 175. For an offizial discussion of the agreement, see 
Bevans, note 58 above, at 93-96. See also 2 Whiteman, Digest of International Law 
153 (1968). One other agreement—relating to parcel post-~signed before independence, 
is included in Treaties in Force 77 (1966). This was signed by the Gold Coast postal 
authorities (there is no mention of this action being authorized by the Unitel Kingdom). 
In view of this, the United States authorities maz not have thought it necessary to raise 
any question about its continued force. 

8513 U. S. Treaties 2065, T.1.A.8., No. 5161; International Law Association, op. eit. 
note 1 above, at 203; Treaties in Force 48-4 (1966). The Congo also regards a 
Headquarters agreement concluded by France wita W.H.O. as still in force, International 
Law Association, op. cit. note 1 above, at 330, 347. 

86 Treaties in Force 125 (1966). 

87 See the emphasis on local legislative action in the United States view of tax agree- 
ments, note 16 above. 
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of, say, trade, air transport and visa agreements, they will be continually 
applied at the local level. 

2. Further, in many cases, this vast amount of local domestic legisla- 
tion giving effect to the agreements will remain in force after independence. 
It is perhaps reading too much into the non-action of harried government 
legal advisers to suggest that the still existing legislation shows an intention 
to remain bound. But at least the non-action shows that the implementing 
legislation is not considered to be so inconsistent with the new status as to 
require repeal. 

8. More positively, the human desire for stability, which is indeed re- 
flected in the rules of many domestic legal systems relevant to the con- 
tinuity of domestie law despite constitutional change, suggests that the 
usual attitude will be to retain treaties in force. After all, it might be 
reasoned, the vast majority of treaties are subject to unilateral denunci- 
ation. Thus Tanganyika, one of the few former British-administered terri- 
tories which has not signed a devolution agreement, has declared that it 


is mindful of the desirability of maintaining to the fullest extent com- 
patible with the emergence to full independence of the State of 
Tanganyika, legal continuity between Tanganyika and the several 
States with which, through the action of the United Kingdom, the 
territory of Tanganyika was prior to independence in treaty relations. 


Accordingly, Tanganyika was prepared to continue to apply bilateral 
treaties, on condition of reciprocity, for two years; thereafter, ‘‘such of 
these treaties which could not by the application of the rules of customary 
international law be regarded as otherwise surviving, [would be regarded] 
as having terminated.” ° (Note that Tanganyika only purported to 
postpone operation of the customary law.) 

4, A final factor related to all the above is the great irrelevance in 
fact of the attainment of independence to the actual operation of the many 
treaties of the classes noted above. Independence is of no significance to 
the customs official administering tariffs, to the tax officer granting a tax 
rebate to a foreign resident, to the Treasury official repaying a loan, to 
the civil aviation officer clearing a flight by a foreign aircraft, to the postal 
official cashing a money order. 


88 See, similarly, van Panhuys, note 1 above. 

89 Letter from the Prime Minister of Tanganyika to the Secretary General of the 
United Nations (Dee. 9, 1961, the date of independence), U.N. Doc. A/CON.4/160, Annex 
HI, Appendix I, p. 1 (1963); U.K. Treaty Series, No. 65 (1964), p. 19; [1962] Br. 
Pr. I.L. 156. See also 11 Int. and Comp. Law Q. 1210 (1962). This was circulated to 
Members of the United Nations. Even this attitude expressly invokes the operation 
of customary rules of international law. For one instance of action to continue an 
agreement on the expiry of the two-year period (which presumably shows Tanganyika’s 
opinion of the relevant customary law), see note 37 above. Kenya, Malawi, Uganda 
and Burundi made similar declarations, U.K. Treaty Series, No. 65 (1954), pp. 10-11; 
No. 66, p. 8; No. 65, pp. 20-21 and 3-4; 2 Whiteman, Digest of International Law 
1000-1002; International Law Association, op. cit. note 1 above, at 386, 88; [1964] 
Br. Pr. I.L. 30-31. For action following the formation of the United Republic of 
Tanganyika and Zanzibar, see International Law Association, op. cit. note 1 above, at 
381-382. 
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There is also one recent legal development which is relevant: the growth 
of the practice and law relative to the right of self-determination. This, 
it is submitted, is relevant for two related reasons. First, it stresses the 
identity of these peoples, these dependent territories, as separate entities 
of which international law takes cognizance before independence. This 
identity, we have seen, is supported by a great deal of treaty practice. 
Second, although the emphasis is on the rapid attainment of the goal of 
independence, it is also stressed that the growth to that goal is a process.*° 
A new state does not appear suddenly as concentration on independence 
dates suggests. It has been growing over a period towards that goal.™ 
Even if this is not the law, it is clearly sc in fact.*°? 


VI 


What conclusions can be drawn? 

The practice assembled shows that new states in fact often continue to 
give effect to bilateral treaties which applied to their territories before 
independence. The difficult question is, Lowever, whether they are obliged 
by law to comply or whether the compliance is mere voluntary action. 
Further, any legal obligation either (a) could arise from a general rule 
of customary international law relating to succession to treaties, or (b) 
could be a specific obligation resulting from the conduct of the new state 
with reference to a particular treaty. 

‘To take the latter possibility first, there is little doubt that many new 
states are estopped by their actions, which were reviewed above, from de- 
nying the continued validity of many diferent classes of treaties. Recent 
decisions have made it clear that states are obliged to be extremely careful 
if their actions are not to give rise to estoppels. An outstanding recent in- 
stance is given by a France-United States Air Transport Arbitration. 
France was there held obliged to allow American airlines to operate on 
certain routes, although the relevant agreement made no provision for 
such flights, because it had allowed such flights in the past. The French 


90 Cf. the rejection by the General Assembly ir. 1960 and 1961 of Soviet efforts to fix 
a definite date for the attainment of independer:ce by all non-self-governing peoples. 

91 It is true that it can be argued that the right to self-determination suggests that 
there should be no continuity of obligation: see Professor BartcS’ interesting argument, 
note 3 above, at 20: ‘‘there is no doubt that there are provisions in the old treaties, and 
even whole ‘treaties, which are not consistent with the political position and status of a 
new independent State.’? But (a) this does not deny suceession in respect of most 
treaties (practice shows that Bartoš? fears are rarely realized); (b) cannot the few 
cases be dealt with either as an exception to a general continuity rule or on the basis of 
the clausula rebus sic statibus as used by the Ireqi Government in 1958 to free itself of 
military agreements with Western states? (and see, further, note 3 above) (this case 
shows ineidentally the close relation, in some circumstances, of governmental and state 
succession); and (e) are not the views of the ‘‘peoples’’ around the cate of inde- 
pendence actually being given effect in many of the cases reviewed above? In many of 
these only their views are considered (¢.g., postal, tax agreements). 

92 See, e.g, Hone, ‘International Legal Problems of Emergent Territories,’’ Report 
of International Law Conference, 1960 (David Davies Memorial Institute) 14, 18-19, 
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authorities had maintained that they were granting a privilege outside the 
terms of the agreement, but this reservation was held unavailing.” The 
present cases are stronger: the new states have not, with limited exceptions, 
stated that they are conceding privileges; there has been no attempt to 
reserve the legal questions involved. Moreover, their action has often been 
positive; in this area we do not have the difficult problem of drawing in- 
ferences from inaction in the face of possibly provocative activity. 

More interesting, however, is whether all this positive activity is evidence 
of a general rule of law. Is there adequate consistent practice? Is there 
an opinio iuris? At this stage only tentative answers can be given,” but, 
it is submitted, both answers are positive, with a qualification which will 
be noted: | 


1. The majority of states which have become independent since 1945 
have indicated that they remain bound by many bilateral treaties; a 
few states have remained silent; a few have taken a central position 
(Tanganyika, Kenya, Uganda, Malawi and Burundi *—and even those 
have acknowledged (a) that the treaties can be kept in fcrce and (b) 
that the customary rules operate after two years); and a very small 
minority have denied continuity of obligation: Israel,®* Algeria,” and, 
‘with inconsistencies . . . Upper Volta.’’ ?8 
. 2. Further, there is on the evidence collected to date a consistent 
pattern of continued compliance with certain categories of treaties; 
trade, air transport, tax, postal matters, technical and economic as- 
sistance, Investment guarantee, visa abolition. 

3. This consistency, by itself, suggests a sense of obligation; for one 
thing, many of the actions recorded above were made in ignorance of 
the others. Much of the practice consists of a large number of sepa- 
rate, independent acts of government. And, as already noted, states 
have not, on the whole, attempted to reserve their position, to say that 
they are merely conceding a privilege. For these reasons it is sub- 
mitted that the two requirements of consistent practice and opinio 
duris are met and that new states do remain bound by certain cate- 
gories of bilateral treaties. 


It now remains to attempt to define the line: Which categories remain 
binding? The practice, it is submitted, supports the theory put forward 
with great prescience more than 10 years ago by the present Legal Adviser 


933 Int. Legal Materials 668 (1964); 58 A.J.LL. 1016 (1964). 

64 See, E.g., Schwarzenberger, The Inductive Approach to Pee Law (1965). 

95 See note 89 above. 

96 Israel is generally accepted to have a valid case: there is insufficient continuity with 
Palestine. See notes 16 and 62 above. 

97 Algeria’s argument does not appear to deny any general theory əf succession; 
rather it seems to be based on the view that the French action in applyimg treaties to 
Algeria was, for various reasons, void ab initio. See Bedjaoui, Law anc the Algerian 
Revolution (1961}. See especially the Algerian instrument of denunciation of the North 
Atlantic Treaty insofar as it applied to. Algeria, ibid. 200. 

98 O'Connell, note 16 above, at 1452. 
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to the British Foreign Office.**° The relevant factors are: (a) the nature 
and function of the treaty in question; (b) the method of secession; 
and (c) the circumstances of the conclusion of the treaty. The importance 
of the final factor was seen in the first section of the paper. The second 
explains such unusual cases as Israel; tut compare Indonesia, where, de- 
spite the difficult and bloody accession to independence, there was con- 
siderable continuity of treaties. 

The first factor is obviously of great importance, for no theory of gen- 
eral continuity even in the case of peacefully seceding states is here pressed. 
The practice reviewed here surely supports a functional division of 
treaties.1°° Thus succession to alliances is unanimously denied (ean it 
really be said of most of them that they ever ‘‘applied.’’ to dependent terri- 
tories?) ; there are doubts about other military arrangements such as base 
agreements 1! and provisions regulating disposition of strategic ma- 
terials; 7°? there is a division of opinion about extradition treaties and 
agreements for peaceful settlement.” ‘In these doubtful cases, the prac- 
tice discussed in Section I underlies the importance of the final factor: the 
circumstances surrounding signature.) But equally, in the case of most of 
the treaties reviewed above, where, perhaps, the ‘‘personality’’ of the 
parties is less important, where the political stance of the new state will not 
be materially affected by the treaty, states consistently continue to comply 
with the treaty, and, it is submitted, such compliance is required by inter- 
national law.?%* 


99 Vallat, ‘Some Aspects of the Law of State Suceession,’’ 41 Grotius Society Trans- 
actions 123, 126 (1955). See, to similar effect, the view expressed by the U. S. State 
Department, 2 Whiteman, Digest of International Law 993 (1963). 

100 Compare the present opinion of the International Law Commission which is to 
deny the usefulness of this approach (¢.g., Rosenne, U.N. Doc, A/CN.4/160, Annex IT, 
_p. 15). For a convincing exposition of the suggested approach, see MeNair’s brilliant 
article, ‘‘The Functions and Differing Legal Character of Treaties,’’? 11 Brit. Yr. Bk. 
Int. Law 100 (1930), reprinted in his Law of Treaties 739 (1961). 

101 Compare with the West Indies and Singapore cases the position taken by the 
French and Moroccan Governments on the Franco-American bases agreement: it did 
not come within the scope of the devolution agreement. 2 Whiteman, Digest of Inter- 
national Law 984-985 (1963); de Laubadére, ‘‘Le Statut International du Maroc 
depuis 1955,’? 1956 Annuaire Français de Droit Internationa] 122, 35-36, 

102 See Bevans, note 58 above. 

103 Compare, eg., the fairly negative attitudes expressed in the Temple of Preah 
Vihear case, 1 Pleadings ete., 145-148, 164-166; 2 ibid. 31-40, 74-83, 106-109, concern- 
ing Cambodia’s claim to take advantage of a Thai-French treaty for peaceful settle- 
ment, with the more positive practice relative to the Permanent Court of Arbitration. 
See, ¢.g., International Law Association, op. cir. note 1 above, at 61-64, and O’Connell, 
‘(New Zealand and the Law of State Succession,’’ in Northey (ed.), The A. G. Davis 
Essays in Law 180, 186-87 (1965). 

104 A note from Senegal to France, which was stated to be based on the relevant 
rules of international law and which stated Senegal’s position on treaties concluded by 
France before Senegal became independent, adopts the above division. Senegal does 
not recognize political treaties of guarantee, alliance, neutrality, arbitration or mutual 
assistance, but it does recognize (along with ‘‘traités-lois’’) other bilateral agreements 
(subject, in the case of non-localized treaties, to the right of denunciatior.). Quoted by 
Gautron, loc. cit. note 50 above, at 844. See also Senegal’s agreement with France 
relevant to the treaties of the short-lived Federation of Mali, ibid. 857, note 67. 


THE SOVEREIGNTY OF LIECHTENSTEIN 


By Wauter S. G. Komun 


Illinois State University 


There seems to be a tendency to disregard the sovereignty of the little 
Principality of Liechtenstein. In a chart published by one of America’s 
leading news magazines on the United Nations, there is this strange ref- 
erence: ‘‘Andorra, Liechtenstein, Monaco and San Marino are not eligible 
(for membership in the United Nations) being principalities rather than 
sovereign (sic) states.’ ! A book on the government of Switzerland de- 
votes the last three paragraphs to Liechtenstein and then concludes that 
it looked as though Liechtenstein had ‘‘actually become a Swiss canton 
in all respects except, perhaps, for the right of the principality to issue 
its own postage stamps.’’ ? 

When the United Nations Security Council in 1949 debated the appli- 
cation of Liechtenstein to become a party to the Statute of the International 
Court of Justice, the voices questioning Liechtenstein’s sovereignty were 
those of the Soviet Union and the Ukraine. Said Mr. Manutlsky, delegate 
of the Ukrainian Soviet Socialist Republic and at that time president of 
the Security Council: 


Attention must also be called to the fact that Liechtenstein does not 
have an army of its own, as state-like organizations have. At the 
same time, Liechtenstein has entrusted Switzerland with the function 
of representing it in its foreign relations. The relationship of Liech- 
tenstein and Switzerland towards each other is not entirely clear to us. 
We are aware that postal and customs unions exist with Switzerland. 
But we are not at all clear what considerations led Liechtenstein to 
entrust Switzerland with its representation abroad—one of the preroga- 
tives of national sovereignty.’ 


Mr. Tsarapkin, the Soviet delegate, made his point even more bluntly.: 
After mentioning that Liechtenstein conducted her foreign affairs through 
Switzerland, that a customs union existed between the two ccuntries, that 
the Principality did not have her own currency or a postal organization 
or telegraph administration of her own, he declared: ‘‘It may be asked: 
“What then remains of the sovereignty of Liechtenstein?’ The answer 
is: nothing.” Despite these remarks, the proposal to admit Liechtenstein 
was adopted by the Security Council by a vote of nine to nothing, with the 
two Soviet Republics abstaining and all the other members voting in the 
affirmative." 


1 A Time Guide to the United Nations, 1965, Time, Ine. 

2 George Arthur Codding, Jr., The Federal Government of Switzerland 166 (Houghton 
Mifin Co., 1961). 

3 U.N. Security Council, Fourth Year, Official Records, No. 35, 432nd Meeting, July 
27, 1949, p. 3. 

4 Ibid, 5-6, 5 Ibid. 6. 
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The Sixth Committee of the General Assembly also voted in favor of 
Liechtenstein’s application several montas later by a vote of forty-two to 
four with one abstention.? Again it was a delegate from the Soviet bloc 
who objected : 


Mr. Khomusko (Byelorussian Soviet Socialist Republic) explained the 
attitude of his delegation to Liechtenstein’s application. There could 
be no doubt that Article 93, paragreph 2, of the Charter applied only 
to independent and sovereign States. Therefore, only a sovereign 
State could become a party to the Statute of the International Court 
of Justice. A review of the economic and political situation of 
Liechtenstein would show that it had never been an independent 
State. It had been created in 1819. In 1822, it had formed part 
of the German Federation. From 1876 to 1918, it had remained 
under the powerful influence of Austria. It had formed a customs 
- union with Switzerland, which country took care of Liechtenstein’s 
post and telegraph service and its diplomatic representation. It had 
never been independent. In the opinion of the Byelorussian delega- 
tion, it must be considered a dependent State and therefore could 
not be a party to the Statute of the International Court of Justice.’ 


Here we have in effect ladies of questionable character expressing doubts 
about a maiden’s virtue. For to what extent can the Ukraine and Byelo- 
russia be regarded as being sovereign states themselves? At the United 
Nations Conference in 1945 at San Francisco, a statement was issued by 
N. S. Khrushchev, Chairman of the Council of People’s Commissars of 
the Ukrainian S.S.R, and D. Z. Manuilsky, People’s Commissar for 
Foreign Affairs of the Ukrainian S.S.R., which maintained: 


The Ukrainian Soviet Socialist Republic, on the basis of its Consti- 
tution of January 30, 1937, and the constitutional revisions and amend- 
ments adopted by the Supreme Soviet of the Ukrainian Soviet Socialist 
Republic on March 4, 1944, recovered the right it formerly had, and 
voluntarily ceded to the U.S.S.R. in 1922, to establish direct relations 
with foreign States, to conclude Agreements with them, and to have 

- independent representation at international conferences and bodies set 
up by the latter. This also fully accords with the Constitution of the 
U.S.S.R. and the Constitutional Acts of the Supreme Soviet of the 
U.S.S.R. dated February 1, 1944.8 


Similar statements were made by the Byelorussian Delegation in support of 
its claim to independence. But nobody regarded the inclusion of the 
Ukraine and Byelorussia in the United Nations as anything but a move to 
strengthen the position of the Soviet Union. Secretary of State Byrnes 
reports Stalin as saying to President Roosevelt at Yalta that ‘‘since the 
number of votes for the Soviet Union is increased to three in connection 
with the inclusion of the Soviet Ukraine and Soviet White Russia among 
the members of the Assembly, the number of votes for the USA. should 
also be increased.” This is hardly a declaration of support for the 


6 U.N. General Assembly, 4th Sess., Sixth Committee, 174th Meeting, Oct. 26, 1949,_ 
p. 215, T Ibid. 214. 

£1946 United Nations Yearbook 195 (Londen, Hutehinson & Co. Ltd., 1946). 

® James F. Byrnes, Speaking Frankly 41 (Harper & Brothers, 1947). 
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Ukrainian and Byelorussian claims to sovereignty. As far as this writer 
is aware, the two Soviet Republics have never once differed with the Soviet 
Union in more than twenty years of voting in the. United Nations. Their 
claim to sovereignty is basically unfounded, since they are after all 
component parts of the Union of Soviet Socialist Republics, whose Supreme 
Soviet adopts the budget for the entire Union and who would certainly 
not allow the celebrated Article 17 of the Soviet Constitution, giving each 
Union Republic the right of secession, to be put into practice.° More- 
over, the monolithic structure of the Communist Party which dominates all 
of the U.S.S.R. renders the federal concept all but impossible. Thus the 
testimony given before the United Nations in 1949 may be dismissed be- 
cause of the unreliability of the witnesses. Moreover, some of the argu- 
ments used against Liechtenstein are untenable, and the dates cited by 
Mr. Khomusko are wrong in every respect, as this article will show. 

It is the contention of this writer that the Principality of Liechtenstein, 
unlike the Swiss cantons, does indeed possess sovereignty to a very large 
extent. To use Bodin’s famous definition, sovereignty refers to the ‘‘un- 
limited power over citizens and subjects, unrestrained by law.’’ The 
government of Liechtenstein claims that it exercises this power, restricted 
only by a Constitution which states: 


The Principality is a constitutional hereditary monarchy on a demo- 
cratic and parliamentary basis; the sovereignty (Staatsgewalt) rests 
with the Prince and the people and is being exercised by both of them 
according to the provisions of the Constitution.“ 


Of course, the freedom of action of any nation has become considerably 
curtailed in the last half of the twentieth century. Not only does the 
Charter of the United Nations limit a country’s freedom to use force, 
not only does every nation in the world today have treaties with others 
which restrict it and bind it in some way, but even the most powerful 
countries, such as the United States and the Soviet Union, are beginning 
to realize that they are not omnipotent, that they need the military, eco- 
nomic, and political support of others which they can obtain only by 
making some concessions, thus limiting their own ability to do any and 
everything they please. 

Within this framework one must ask to what degree Liechtenstein is in 
control of her activities. Obviously, size is a factor. Her sixty-two square 
miles of territory, roughly the size of Manhattan and the Bronx put 
together, would fit seventeen times into Rhode Island, America’s smallest, 


10 See John N. Hazard, The Soviet System of Government, esp. 92-93 (3rd ed., 
Chicago University Press, 1964). 

11 This writer’s translation of Art. 2 of the Constitution of Oct. 5, 1921. Note 
that in the translation made at the request of the Government of Liechtenstein by Dr. 
Pierre Raton, United Nations Legal Officer, the phrase ‘‘die Staatsgewalt ist im 
Fuersten und im Volke verankert’’ was rendered as ‘‘the power of the State is inherent 
in and issues from the Prince and the People.’’ Whether Staatsgewalt is best trans- 
lated as ‘power of the State’? which seems much more limited than the all-inclusive 
‘sovereignty’? which this writer prefers, thus becomes a matter of conjecture. 
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State. Her population on December 1, 1965, was 19,804 and of these 
5,770 were foreigners.2? This minuteness necessarily limits Liechtenstein’s 
effectiveness as a sovereign nation ; it does not, however, detract from her be- 
Ing sovereign per se. 

Liechtenstein’s date of birth goes back to the turn of the 18th century. 
The present little monarchy then consisted of the Grafschaft Vaduz (now 
called the Oberland) and the Herrschaft Schellenberg (now known as the 
Unterland). Both were Free Imperial Territories which meant that they 
were under the direct jurisdiction of Emperor and Reich. It was because 
of this factor that the areas aroused the interest of the House of Liechten- 
stein whose members had gained riches and fame in the service of the 
Court of Vienna, eventually even being raised to the rank of princes. 
But in order to have a voice and vote in the Imperial Council of Prinees, 
they had to be in possession of some Free Imperial Territory. Vaduz and 
Schellenberg were greatly impoverished; hostile armies had repeatedly 
invaded them during the Thirty Years’ War; pestilence had exerted a 
heavy toll; the trials, tortures, and executions of alleged ‘‘witches’’ had 
claimed as much as ten percent of a total population of 3,000. The 
heavily indebted ruler of the two territories was willing to sell them, and 
after prolonged negotiations, the princes of Liechtenstein purchased Schell- 
enberg in 1699 and, because this was not quite large enough, Vaduz in 
1712. Together, the two areas became the Reichsfürstentum Liechtenstein 
in 1719 with the desired seat in the Reichsfirstentag, a notable event be- 
cause it is not very often that a reigning house lends its name to its land, 
instead of the other way around.’ 

The way in which Liechtenstein came into existence is also unique; it 
has been pointed out that the Principal:ty was created neither by war nor 
by peaceful separation or unification. There were no historic necessities 
which pressed for the unification of a scate, and the wishes of the popula- 
tion did not enter into the picture at all.74 

At any rate, Liechtenstein was now a separate political entity, the 343rd 
member state of the Holy Roman Empire of the German nation. A com- 
ment by a 19th-century historian may te of interest: 


The little Principality of Liechtenstein is of importance to its owner 
only because it gives him the rights of a German sovereign. But 
this does not detract in any way from the significances which the 
Principality does indeed have for the Ruling House which is so rich 
on land and which owns many other larger, but dependent, territories. 
Liechtenstein is a state which was declared independent for the sake 
of its owners. This gives the subjects a distinct advantage, for the 
maintenance and justification of this independence do not require 
from them any efforts; at the same time, they are not being troubled 


12 According to the official figures issued in May, 1966, by the Amt für Statistik 
des Fiirstentums Liechtenstein. 

18 Details from Otto Seger, Überblick über die Lichtensteinische Geschichte 10-11 
(Vaduz, no date given). 

14 Gregor Steger, Fürst und Landtag nach liechtensteinischem Recht 23 (Vaduz, 
1950). 


1967 | THE SOVEREIGNTY OF LIECHTENSTEIN 551 


by too much government, nor do they have reason to be afraid of 
being called upon to bring sacrifices for the sake of those who might 
be united with them. 


The high esteem in which the Prince of Liechtenstein was held by the 
Hapsburgs had created the little country as a polititeal entity; a similar 
esteem a century later on the part of Napoleon assured its sovereignty. 
This was somewhat surprising, for the rulers of Liechtenstein continued to 
be faithful to Austria. Yet when Napoleon in 1806 terminated the Holy 
Roman Empire and decreed the abolition of so many small states, Liechten- 
stein was left intact and became one of the sixteen members of the 
Rhembund. This really amounted to recognition of Liechtenstein’s sov- 
ereignty. A country’s claim to sovereignty is not unilateral; it must be 
recognized by other countries as well, and admission to the Rheimnbund 
accomplished just that. It matters little that Prince John I, having 
earned the respect of Napoleon by his military and diplomatic endeavors 
on behalf of the Austrian Emperor, continued to serve Vienna loyally 
and effectively: Liechtenstein is the only member state of the Rheinbund 
whose signature does not appear on the document establishing the Con- 
federation, and since that document specifically prevented a member 
prince from being in the service of another ruler, John abdicated his 
throne in favor of his three-year-old son Charles for whom, however, he 
maintained a regency until the downfall of Napoleon made it possible 
for him to reclaim his erstwhile position.?® 

Of greater importance than this game of musical chairs, actual or 
imaginary, was the fact that Liechtenstein’s newly won sovereignty was 
recognized by the Congress of Vienna, and that she became one of the 
thirty-nine members of the German Bund. However, states Gregor 
Steger,’’ participation as an independent state in & confederation inevitably 
leads to restrictions in one’s freedom of action. In this particular case, 
there was the provision that each member country of the Confederation 
receive a representative Constitution of some form or another. Accord- 
ingly, the Prince in 1818 established a system whereby a Landtag con- 
sisting of representatives of clergy and peasants was to meet in annual - 
session in order to discuss certain budgetary matters. A century of 
absolute monarchy in Liechtenstein was thus terminated, but it was not . 
until the Constitution of 1862 that a constitutional monarchy was estab- 
lished, which in turn was followed by the democratic set-up of 1921 which, 
with certain amendments, is still in force today. 

The German Confederation itself was based on bicameralism. In the 
Plenum or General Assembly, each state had a minimum of one vote; thus 
Liechtenstein had one delegate there, Prussia and Austria each had four. 
The other chamber consisted of a total of seventeen voting members, with 
the larger states, such as Prussia, Austria and Bavaria, having one seat 

15 Friedrich Bülau, Geschichte Deutschlands von 1806-1839, p. 604 (Hamburg, 1842). 
Translated by this writer. 


18 Pierre Raton, Les Institutions de la Principauté de Liechtenstein 28 (Paris, 1949). 
17 First und Landtag nach liechtensteinischem Recht, op. cit. 27. 
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each to themselves, while the smaller states were grouped together into 
curies or circles, each curie being able to cast one vote. Liechtenstein 
and five other tiny principalities formed the Sixteenth Curie; obviously, 
none of the component parts of the Sixteenth Curie could be compared 
to the larger states, but in legal terms they were all politically Independent 
units. | 

In 1852, Liechtenstein concluded a customs union with Austria which 
established in the Principality the weights, measures, and monetary system 
of the neighboring Austrian province of Vorarlberg, with the stipulation 
that Austria’s paper money need not be accepted in Liechtenstein. Apart 
from the customs union, the Principality remained independent and un- 
attached when the German Confederation was dissolved as a result of 
the Seven Weeks’ War in 1866, a war in which Liechtenstein participated 
on the side of Austria by supplying a handful of troops that were given 
the assignment of guarding a mountain peak on the Italian front. 

When World War I broke out, Liechtenstein declared her neutrality. 
But she was within the economic sphere of Austria-Hungary; Austria’s 
currency was legal tender in Liechtenstein, and as a result, Liechtenstein 
was subject to the Allied blockade. France, in February, 1916, declared 
specifically that she would not recognize the neutrality of the Principality 
in economic matters. Had not a Prince Heinrich von Liechtenstein died 
with his troops the previous year, fighting for the Central Powers? 
However, Liechtenstein authorities pointed out that the fallen prince 
was an Austrian general and in no way a representative of the Principality. 
They had requested the American Ambassador in Vienna to explain that 
the Principality of Liechtenstein regarded itself as a neutral, a neutrality 
that was proven by granting deserters the right of asylum and by refusing 
Austrian demands to hand these deserters back to them. Thus Liechten- 
stein’s claim to neutrality was well founded according to international 
practice and usage. Nevertheless, Allied economic sanctions continued 
to be applied against Liechtenstein, whose population suffered severe hard- 
ships as a consequence. 

Liechtenstein’s sovereignty received modern recognition in the Peace 
Treaty of St. Germain which ended the first world war between Austria and 
her enemies. This document designated Austria’s borders ‘‘ With Switzer- 
land and Lichtenstein (sic) the present frontier.’’** It matters little 
that the name of the Principality was misspelled. But when an interna- 
tional peace treaty, terminating an armed conflict of major importance, 
refers by name to Liechtenstein as bordering on one of the former belliger- 
ents, this becomes international recognition beyond any doubt. 

But the real proof of Liechtenstein’s claim to independence of action 
came right after the war when the Principality renounced her economie 
treaty with Austria. True, the Austro-Hungarian Empire was disinte- 
grating, but unlike the Czechs or the Poles, the Liechtensteiners did not 
have to declare their independence from Austria, Hungary, or any other 
Power, since they looked to their own Vaduz as their capital. 


18 Traité de Paix, Pt. I, Art. 27 (I), p. 199 (see also p. 27 for the French text). 
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For several years, the economy of. the Principality was not tied up with 
anyone, although in 1921 a postal agreement with Switzerland was con- 
cluded. However, on January 1, 1924, a customs union with Switzerland 
went into effect. It is still in force today. But Liechtensteiners are 
quick to point out that this customs union could be discontinued by either 
country at any time. Liechtenstein’s Regierungschef, the equivalent to 
Prime Minister, wrote in 1950 that Switzerland 


has no present desire and surely no future intention of curtailing 
our independence as a state., Even the most fearful mind must feel 
reassured when he realizes that the customs agreement may be dis- 
continued at short notice by either side and that in this manner all 
Swiss laws now valid in Liechtenstein would be null and void. But 
nobody here is contemplating the termination of our agreement. 

. The customs union with Switzerland is one of the few questions 
on which there is one hundred percent agreement among our people,” 


In addition, two episodes clearly illustrate that Liechtenstein is not part 
of Switzerland: When the Great Depression hit Central Europe, Liechten- 
steiners were refused permission to work in Switzerland; apprentices no 
longer found places to learn in the Hidgenossenschafi. Thus there was 
really no economic integration between the two countries. Moreover, 
Switzerland did not feel responsible for the defense of her tiny neighbor. 
In 1939, when the Nazis attempted their ill-fated Putsch, the Germans 
could be reasonably sure that the overthrow of the lawful government and 
a German occupation of Liechtenstein would not be met by armed re- 
sistance on the part of Switzerland. On the other hand, when Switzerland 
was threatened with a German invasion, Liechtenstein also was in grave 
danger, not because of any political or military bonds with Switzerland, 
but because it was unthinkable that Hitler would tolerate the independent 
existence of what would have been a tiny enclave within Nazi-controlled 
Hurope, whose conquest could easily have been accomplished within a 
matter of minutes. Fortunately, the coup in 1939 was so badly organized 
that it failed, and during World War II both Switzerland and Liechten- 
stein were spared the horrors of a German invasion. 

Further proof of Liechtenstein’s independence was given when the 
Principality applied for membership in the League of Nations, even 
though the League’s reaction to the application was a negative one. In 
a report presented to the First Assembly, the Fifth Committee stated : 


The Government of the Principality of Liechtenstein has been recog- 
nized de jure by many States. She has concluded a number of 
Treaties with various States, for instance, in 1852, she concluded a 
Treaty of Extradition with Belgium; in 1863, she signed the Sani- 
tary Convention at Dresden... 

The Principality of Liechtenstein possesses a stable Government 
and fixed frontiers. ... 


19 Alexander Frick in ‘‘Unser Zollansehluss mit der Schweizerischen Hidgenossen- 
schaft,” St. Galler Tagblatt, No. 512 (Oct. 31, 1950), quoted in Emil Schadler, 
Fürstentum Liechtenstein, die letzte Monarchie im Herzen der Alpen 19 (Vaduz, 1953). 
Translation by this writer. 
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There can be no doubt that juridically the Principality of Liechten- 
stein is a sovereign State. 


However, ‘‘as this State does not appear to be in a position to carry out 
all the international obligations imposed by the Covenant,” the Qom- 
mittee recommended that the application be denied, a recommendation 
accepted by the Assembly by a vote of twenty-eight to one, with thirteen 
countries absent or abstaining. Switzerland alone supported her tiny 
neighbor. 

The United States made it clear on various occasions that it regarded . 
Liechtenstein as being an independent country. A separate immigration 
quota was even assigned to the Principality. On May 20, 1936, the 
American Minister Plenipotentiary and Envoy Extraordinary, Hugh R. 
Wilson, and Guiseppe Motta, Federal Swiss Councilor and Head of the 
Federal Political Department in Bern, acting on behalf of his Serene 
Highness, the Ruling Prince of Liechtenstein, signed in Bern an Extradi- 
tion Treaty between the United States and Liechtenstein.2? Furthermore, 
a number of trade and commerce agreements between the United States 
and Switzerland are also applicable to Liechtenstein.?® 

At the present time, Liechtenstein is not a Member of the United Na- 
tions; the little Principality is at a further disadvantage of not having 
Switzerland, a Member of the League of Nations but not of the United 
Nations, pleading its case in New York as the Bern Government had done 
in Geneva. However, Liechtenstein is a member of the United Nations 
International Children’s Emergency Fund (UNICEF) and in 1962 paid 
$1,000 to this organization.“ The Principality is also associated with 
the International Refugee Organization. Switzerland is the only country 
with which Liechtenstein maintains full diplomatic relations, and the 
Swiss authorities throughout the world usually take care of whatever 
business Liechtenstein may have. But this does not mean that Liechten- 
stein is internationally isolated. In 1964 she participated in the World 
Trade Conference at Geneva from March 238 until June 15, for the first 
time had her own delegation at a World Postal Congress from May 29 
until July 11, sent a delegation to the Conference on the Peaceful Use 
of Atomic Energy from August 81 to September 10, sent observers to 
four EFTA Meetings of Ministers, and was represented by her prince at 
the funeral of the King of Greece. There was even an American news- 
paper report of Liechtenstein setting up ‘‘a corps of peace volunteers who 


20 League of Nations, Records of the First Assembly, 1920, Plenary Meetings, p. 667. 
For the actual vote, see p. 652. 

211 Hackworth, Digest of International Law 49 (Washington, 1940). 

22183 League of Nations Treaty Series 181-196, No. 42385. 

28 Treaties in Foree: A List of Treaties and Other International Agreements of the 
United States in Foree on January 1, 1966, p. 122 (Department of State Publication 
8042). 

241962 United Nations Yearbook 368. 
25 From the official report issued by the Government of Liechtenstein to its Parlia- 
ment: Reehenschaftsbericht der fürstlichen Regierung an den hohen Landtag für das 

Jahr 1964, p, 59. 
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will be sent on special missions to developing countries, following the ex- 
ample of the United States.’”* 

According to Article 34 (1) of the Statute of the International Court of 
Justice, ‘‘only states may be parties in cases before the Court.” The 
provision under the Permanent Court of International Justice was almost 
identical. Implied here are the well-established characteristics, such 
as clearly defined territory and a government which exercises full control 
over its citizens. Moreover, as Professor Schuman points out, a state is 
not a state in the legal sense of the term unless it is recognized as such 
‘by other states, ‘‘independent and coequal’’ with other states.” In other 
words, only sovereign Powers may be sued or may sue before the Inter- 
national Court. 

On May 17, 1922, the Council of the League oz Nations adopted a reso- 
lution granting aecess to the Permanent Court of International Justice 
to those states not Members of the League of Nations who were willing to 
deposit with the Registrar of the League a ceclaration accepting the 
jurisdiction of the Court and undertaking ‘‘to carry out in full good 
faith the decision or decisions of the Court ard not to restort to war 
against a State complying therewith.” On June 28, 1922, the Court decided 
to communicate the Council’s resolution to the individual eligible coun- 
tries, Liechtenstein among them.*8 

Not until almost seventeen years later, March 22, 1939, did Liechtenstein 
follow up the invitation to adhere to the World Court by filing the re- 
quired declaration. “On June 17, 1939, the Principality began proceedings 
against Hungary in the Gerlicey case before the Court. Liechtenstein 
alleged that Hungary had disregarded and miszonstrued the Rumanian- 
Hungarian Convention of April 16, 1924, when ordering Dr. Felix 
Gerliezy, now a Liechtenstein citizen but at the time possessing Rumanian 
nationality, to pay a certain amount of money which Liechtenstein now 
sought to recover.’ Subsequently, the World Court asked for the perti- 
nent documents to be filed within a specific‘time period. Apparently this 
was the end of the Gerliczy case,®° possibly because World War II pre- 
sented the world with ‘‘slightly’’ more important problems! But what- 
ever the reasons, Liechtenstein’s position as a minute country was not a 
cause for dropping the case, and the ability o the Principality to sue 
and be sued before the Permanent Court of International Justize was never 
really in doubt. 

As was mentioned earlier in this article, Liechtenstein in 1949 applied 
for permission to become a party to the Statute of the International Court 
of Justice, and objections were raised solely by members of the Soviet 
bloc.® These objections were answered in the Security Council by the 
Egyptian delegate, Mahmoud Fawzi Bey: 

286 New York Times, Feb. 12, 1964. 

2% Frederick L. Schuman, International Polities 110 (6th ed., 1958). 

28 Manley O. Hudson, The Permanent Court of International Justice, 1920-1942, pp. 
386-388 (New York, 1943). 

20 34 A.J.I.L. 12-13 (1940). 80 36 ibid. 1 (1942). 

81. Interestingly enough, Yugoslavia spoke out in favor of Liechtenstein’s admission. 
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.. . most writers and jurists, as the Coungil well knows, consider 
Liechtenstein to be a sovereign State. As a Matter of fact, Liechten-. 
stein has a territory, a population, a Government and a Constitution. 

The fact that it signed a customs union treaty with Switzerland does 
not affect its independence, and the Treaty itself stipulates that the 
customs union is ‘‘without prejudice to the sovereign right of the 

' Prince of Liechtenstein.’’ Moreover, the fact that Switzerland repre- 
sents Liechtenstein in foreign countries does not affect the sovereignty 
of this State. We know that several States which rely upon the 
diplomatic service of other States are fully independent and are con- 
sidered so by other countries... . 

The fact that Liechtenstein is a small State, as was mentioned by 
some delegations, is, in our view, still another reason for accepting 
its application. We all know that the protection of law is especially 
useful for small States. . 

4 droll reason which was used in the League of Nations days was 

‘that Liechtenstein had no army. I heard it mentioned aven today. 
I wish that all States could feel so secure and that worlc conditions 
would be so peaceful that no State would feel it necessary to main- 
tain, any army. We do not have to have an army and to muster 
an armed force, large or small, in order to become members of the 
International Court of Justice. I cannot see the logie of it. I 
could not see the logic of it even if the application were for admission 
to membership in the United Nations.* 


The overwhelming majorities by which Liechtenstein’s application was 
approved clearly indicate thet most countries agreed with the gist of 
the Egyptian argument. be 

‘On December 17, 1951, the Principality of Liechtenstein brought the 
so-called Nottebohm case against Guatemala before the International Court 
of Justice. It matters little to our present discussion that eventually 
the majority of the judges ruled against Liechtenstein, However, it is 
of very great significance that her right to bring the case before the 
Court was never really in doubt. Despite the fact that Guatemala has a 
population of 2,787,000 and an area of 42,000 square miles ** and thus 
is very much larger than Liechtenstein, the two parties to the dispute were 
treated on the basis of sovereign equality. When the Counsel for Liech- 
tensteir maintained before the Court that ‘‘the essential question is 
whether Mr. Nottebohm, having acquired the nationality of Liechtenstem, 
that acquisition is one which must be recognized by other States,” the 
Court found that, with some reservations, ‘‘this formulation is accurate,’’ 
that ‘‘it is for Liechtenstein, as it is for every sovereign state,’’ to lay 
down its rules pertaining to acquiring nationality, and ‘‘the naturalization. 
of Nottzbohm was an act performed by Liechtenstein in the exercise of its 
domestic jurisdiction.’’ §* Thus Liechtenstein was treated in every way. as 
an independent, sovereign nation, which is perhaps not too surprising 


32 U.N. Security Council, Official Reeords of 432nd meeting, op. cit, pp. 4-5, 

33 Manley O. Hudson, ‘‘The Thirty-Fourth Year of the World Court,’’ 50 A..LL. 1 
(1956). 

34 Direct quotations from the Nottebchm Case (Liechtenstem v. Guatemala), Judg- 
ment of April 6, 1955, 49 ibid. 397-398 (1955). 
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because international law does not recognize any differences in size or 
population and regards as equals the United States (3,022,387 square 
miles) and Luxembourg (1,000 square miles) or the Soviet Union 
(8,707,870 square miles) and Israel (7,993 square miles) .* 

These four countries plus Liechtenstein and the Holy See participated 
in an eighty-one nation Conference on Diplomatic Intercourse and Im- 
munities under the auspices of the United Nations in Vienna in the spring 
of 1961. Another diplomatic conference two years later, again held in 
Vienna and again sponsored by the United Nations, considered consular 
relations among nations. This time ninety-two countries attended and in- 
eluded, in addition to those mentioned as participants of the 1961 meeting, 
such small countries as Kuwait (5,800 square miles and ‘‘mostly desert’’) 
and San Marino (38 square miles). Regarding this conference, ee 
Government of Liechtenstem reported to its parliament: 


As a member state of the Statute of the International Court of 
Justice, Liechtenstein was invited by the Secretary General of the 
United Nations to participate in this conference. The government 
has accepted this invitation and sent envoys to this conierence. The 
reasons for this decision were the same as those which motivated our 
country to participate in the Vienna Conference on Diplomatie Re- 
lations. ... 

The Vienna Agreement on Consular Relations is of practical im- 
portance to our country inasmuch as the Principality has consular 
relations with many countries, some of which even have opened con- 
sulates in our country. 


When the Liechtenstein Parliament was asked to ratify the agreement 
reached at the Consular Conference, the only question raised was how many 
consulates were actually situated in Liechtenstein. The Regierungschef 
answered : 


I cannot tell you exactly how many countries have consulates inside 
our country, but there are several... . 
The other countries have mostly their consulates in Switzerland, but 
received special accreditation for the .territory of the Principality. 
` Most of the Great Powers have their seats abroad but a special ac- 
ereditation from the Prince for the territory of the Principality of 
Liechtenstein. Nearly all Western powers are accredited." 


There is thus conclusive proof that, despite her smallness, Liechtenstein 
is legally and politically a sovereign state and deserves the courtesy of 
being treated.as such. 


85 All area figures are from Dictionary of Politics by Florence Elliott and Michael 
Summerskill (Penguin Books, 3rd ed., 1961). 

86 Report of the Government of Ldechtenstain of Nov. 16, 1965, translated by this 
writer. 

87 Protokoll über die offentliche Landtagssitzung, the official minutes of the parlias 
mentary session, Dee, 10, 1965, p. 382, translated by this writer. 
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One of the best-known antitrust decisions in the last quarter of a century 
is United States v. Aluminum Company of America et al., now usually 
referred to as the ALCOA case. Although the Sherman Act ? had for some 
time been given an extraterritorial application when American corporations 
were involved, the novelty of ALCOA was that the decision, written by that 
eminent jurist, Judge Learned Hand, for the first time interpreted our 
antitrust laws as rendering illegal contracts of a foreign corporation which 
were made abroad with other foreign corporations and which related to 
business carried on and to acts to be performed abroad. No American 
party was involved, and no act took place in the United States, in the 
part of the case that is here to be considered. Jurisdiction was claimed 
merely on the basis of an adverse “‘effect’’ on our foreign and domestic 
commerce. 

This aspect of the decision has been criticized many times, and many 
times has been supported, in articles and books written (and in speeches 
made) by antitrust lawyers, by authorities on international law, by gov- 
ernment officials, and by others, both here and abroad.* The crities have 


1148 F.2d 416, 439-445 (2d Cir., 1945) (on certification from the United States 
Supreme Court for failure of quorum of qualified Justices). 

226 Stat. 209, 15 U.S.C. see. 1. 

8 For the best treatment see Brewster, Antitrust and American Business Abroad 
(1958). See also Dean, ‘‘ Extraterritorial Application of Antitrust Laws,’’ A.B.A. Sec- 
tion of Int. and Comp. Law, 1957 Proceedings 43; Haight, ‘‘International Law and 
Extraterritorial Application of the Antitrust Laws,’’ 63 Yale Law J. 639 (1954); Jen- 
nings, ‘‘ Extraterritorial Jurisdiction and the United States Antitrust Laws,*’ 33 Br. Yr. 
Bk, Int. Law 146 (1957); Kahn-Freund, ‘‘Extraterritorial Application of Antitrust 
Laws,’’? A.B.A. Section of Int. and Comp. Law, 1957 Proceedings 33; Snyder, ‘‘ Foreign 
Investment and Trade: Extraterritorial Impact of United States Antitrust Law,’’ 6 
Virginia Journal of Int. Law 1 (1965); Tolley, ‘‘Application of Antitrust Laws to 
Foreign Commerce,’’? 14 N.Y.U. Intra. Law Rev. 105 (1959); Whitney, ‘‘Sources of 
Conflict between International Law and the Antitrust Laws,’’ 63 Yale Law J. 655 
(1954) ; note: ‘‘ Extraterritorial Application of the Antitrust Lews—a Conflict of Laws 
Approach,’’? 70 ibid. 259 (1961); note: ‘‘Extraterritorial Application of the Antitrust 
Laws,’? 69 Harvard Law Rev. 1452 (1956). 

For the government’s position, by people now or formerly with the Antitrust Division 
of the Department of Justice, see an exeellent book by Fugate, Foreign Commerce and 
the Antitrust Laws (1958); also see idem, ‘* Enforcement of the United States Antitrust 
Laws in Foreign Trade,’’ A.B.A. Section of Int. and Comp. Law Bulletin, December, 
1960, p. 20; Hanson, ‘‘The Enforcement of the United States Antitrust Laws by the 
Department of Justice to Protect Freedom of United States Foreign Trade,’’ A.B.A. 
Section of Antitrust Law, 1957 Proceedings of Annual Meeting 75; Timberg, ‘‘ Conflict 
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vigorously asserted that the United States lacked jurisdiction under inter- 
national law to apply its statutes to the circumstances of the case; yet the 
ALCOA decision has been religiously followed by our courts in antitrust 
eases, although its controversial principle of jurisdiction does not seem to 
have been adopted in other fields of law.‘ 

While it will involve questioning what may now be thought to be 
settled United States decisional doctrine, and the discussion of a matter 
that has been treated many times before by those far better qualified in the 
premises, nevertheless it is proposed once more to attack that decision. 
However, the point herein to be made is believed to be novel. Sum- 
marily stated, it is that sound legal principles call for a refinement of the 


and Growth in the International and Comparative Law of Antitrust,’’? A.B.A. Section 
of Int. and Comp. Law Bulletin, July, 1960, p. 20; Timberg, Remarks, A.B.A. Section 
of Antitrust Law, 1957 Proceedings of Annual Meeting 105; idem, ‘‘ Extraterritorial 
Enforcement of the Sherman Act,’? A.B.A. Section of Int. and Comp. Law, 1957 Pro- 
ceedings 51. See also Report of the Attorney General’s National Committee to Study 
the Antitrust Laws, section on ‘‘Trede or Commerce with Foreign Nations,’’ at 65-114 
(1955), reproduced in 2 Metager, Law of International Trade, Documents and noe 
1391 (1966). 

For a discussion of whether, and if so, how, conflicting jurisdiction should be 
exercised, assuming for the sake of argument that both states have a legitimate basis 
of jurisdiction, see an article by the present author which is scheduled to appear in 
Vol. 8, No. 4, of the Boston College Industrial and Commercial Law Review. Cases 
from several fields of law are discussed, including ALCOA. 

For an extensive and scholarly discussion of the general subject of the extent of a 
state’s jurisdiction by a distinguished British authority, see Mann, ‘‘The Doctrine of 
Jurisdiction in International Law,’* 111 Hague Academy Receuil des Cours 1 (1964). 
At pp. 95-108 he discusses legislative jurisdiction over trade practices, criticizing as 
exceeding our legislative jurisdiction ALCOA and cases following it; and at pp. 145~ 
158 he in like manner criticizes the way the United States courts have attempted to 
enforce our antitrust policy in foreign countries. 

For a more complete bibliography of works dealing with the extraterritorial applica- 
tion of our antitrust laws see International Law Association, Report of Fifty-First Con- 
ference 492 (Tokyo, 1964). 

4 The nearest approach to following it was a case under the Lanham Act. Steele v. 
Bulova Watch Company, 344 U. S. 280 (1952), applied the Act to an American de- 
fendant for action in Mexico which had adverse effects on the business of the plaintiff 
im the United States. But as that case was interpreted and applied in Vanity Fair 
Mills, Ine. v. T, Eaton Co., Ltd., 284 F.2d 633 (2d Cir, 1956), cert. denied, 352 U. S. 
871 (1956), it becomes clear that ‘‘the rationale of the Court [in Steele] was so 
thoroughly based on the power of the United States to govern ‘the conduct of its own 
citizens ...in foreign countries when the rights of other nations or their nationals 
are not infringed,’ that the absenee of one of the above factors mizht well be de- 
terminative and that the absence of both is certainly fatal’? (7bid. at 642-643.) 
Although the plaintiff in Vanity Fair Mills urged, on the basis of the ALCOA doctrine, 
that the Lanham Act should apply to the use by the Canadian defendant in Canada 
of its Canadian trademark, since it had a substantial adverse effect in the United 
States on the business of the plaintiff—‘‘commerce which may lawfully be regulated 
by Congress’’ in the language of the statute—the court did not acc2pt this line of 
reasoning (ibid. at 641-642). Thus we see that while Steele could have relied upon 
the ALCOA doctrine had it felt it appropriate to do so, instead it relied upon the 
nationality of the defendant for jurisdiction to apply the Lanham Act; but in Vanity 
Fair Mills, lacking the nationality basis, the court refused to rely on the ALCOA 
doctrine and held the Act could not be invoked. 
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doctrine invoked in ALCOA and in a number of other antitrust cases—a 
limitation on the doctrine which, as far as the author is aware, has never 
been suggested before. 

The proposition on which ALCOA was based and for which i> is so fre- 
quently cited and quoted is found in the following extract from the 
opinion: 


(T)he only question open is whether Congress intended to impose 
the liability, and whether our own Constitution permitted iż to do so; 
as a court of the United States, we cannot look beyond our own law. 
Nevertheless, it is quite true that we are not to read general words, 
such as those in this Act, without regard to the limitations customarily 
observed by nations upon the exercise of their powers.... We 
should not impute to Congress an intent to punish all whom its courts 
ean catch, for conduct which has no consequences within the United 
States. ... On the other hand, it is settled law—as [the defendant] 
itself agrees—that any state may impose liabilities, even upon persons 
not within its allegiance, for conduct outside its borders that has 
consequences within its borders which the state reprehends.® 


Thus Judge Hand recognized that the Sherman Act should be interpreted 
in the light of the limitations imposed by international law and practice. 
Since it is a settled doctrine of international law that a state must have 
jurisdiction ‘‘to prescribe the rule” if it is to exercise its powers to enforce 
the rule, he proceeded to invoke what may be referred to as the ‘‘effects’’ 
doctrine of jurisdiction as justification for the claimed jurisdiction ‘‘to 
prescribe the rule.” This doctrine had been stated about twenty years 
before by the Permanent Court of International Justice in the case of The 
8. S. Lotus, where the Court said: 


(I)t is certain that the courts of many countries, even of countries 
which have given their criminal legislation a strictly territorial char- 
acter, interpret criminal law in the sense that offences, the authors 
of which at the moment of commission are in the territory of another 
state, are nevertheless to be regarded as having been committed in 
the national territory, if one of the constituent elements of the of- 
fence, and more especially its effects, have taken place there.’ 


In neither of these cases did the court consider what, if any, limitations 
should be imposed on the principle.” What is now suggested is that there 


6148 F.2d at 443. 

6 Sec. 7 (2) of the Restatement, Second, Foreign Relations Law of the United States 
(1965) (herein referred to as Restatement) states: ‘fA state does not have jurisdiction 
to enforce a rule of law prescribed by it unless it had jurisdiction to preserike the rule.’’ 

1T P.C.ILJ., Ser. A, No. 10 (1927) at 23. 

8 The court in ALCOA pointed out that not only was there an effect on our foreign 
and domestic commerce but the effect was intended; and it took the positian that since 
both these elements were present the statute was certainly applicable (148 F.2d at 444). 
The court must have been talking at this point about what was necessary to establish 
a ease under the statute, not about what kind of effect would be necessary under inter- 
national law to give the United States jurisdiction to apply the statute to the situation. 
Intent is appropriately an essential element of certain crimes, and even of certain civil 
actions, but surely jurisdiction—the legitimate power of the state to act—cannot depend 
upon the subjective intent of the party to whose act it is desired to apply that power. 
See Restatement, sec. 18, Comment f, second paragraph. 
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is a limitation, in sound jurisprudence even if not yet stated in decisional 
authority, that should have been brought to the attention of the court by 
counsel in the ALCOA case, and which would have resulted in a. different 
outcome. But before considering this limitation let us first see what other 
limitations have been suggested. 

Some have challenged the AZCOA decision by questioning the ap- 
plicability of the ‘‘effects’’ doctrine to economic effects.® This does not 
seem to be a correct qualification, for surely a state, apart from a treaty 
commitment to the contrary, has jurisdiction to prohibit the importation 
of goods which it wishes thus to proscribe, and to provide for punishment 
of those who, from outside its territory, contrive to evade its laws and 
effect the entry of the proscribed articles.1° Nor is it proper to say that the 
doctrine has no application to intangible effects. The well-known case of ` 
Lamar v. United States involved a false impersonation by telephone call 
-placed in one state and received in another. Nothing tangible crossed the 
-border, but the court sustained the contention that the creation of the false 
‘impression—the impersonation—the effect of the defendant’s call and a © 
constituent part of the offense—took place in the state where the call was 
received, and that state had jurisdiction to prosecute the case. 

Some antitrust decisions have adopted a formula that the effect must 
be substantial and material,” and this thought, together with some others, 
has been adopted by the Restatement, Second, Foreign Relations Law of the 
United States (1965). Section 18 of the Restatement expresses the rule in 
these imprecise terms, which are hardly a satisfactory objective standard 
for a basis of jurisdiction : 


A. state has jurisdiction to prescribe a rule of law attaching legal 
consequences to conduct that occurs outside its territory and causes 
an effect within its territory, if either 
(a) the conduct and its effect are generally recognized as constitu- 
ent elements of a crime or tort under the law of states that have 
reasonably developed legal systems, or 
(b) (1) the conduct and its effect are constituent elements: of 
activity to which the rule applies; (ii) the effect within the territory 
_ is substantial; (iii) it occurs as a direct and foreseeable result of the 
conduit outside the territory ; ; and (iv) the rule is not’ inconsistent 
with the principles of justice generally recognized by states that have 
reasonably developed legal systems. 


Specifically, a case closely paralleling ALCOA is set forth by the Re- 
statement in illustration 9 under Section 18 as follows: 


9 Note the position taken by the Japanese Branch of the International Law Associa- 
tion, quoted in Report, cited at end of note 3 above, at 306; also note the statements 
by persons of various nationalities in the following pages of the Report which. criticize 
the claimed jurisdiction in certain American antitrust cases as being based on an 
economie effect on our foreign commerce. 

10 See, for example, Ford v. United States, 273 U. 8. 593 Ge Ji 

11 240 U. S: 60 (1916). 

12 For example, United States v. Watchmakers of Switzerland Information Center, 
Ine., 1963 Trade Cas. par. 70,600 at pp. 77,457 (S.D.N.Y., 1962). 
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X and Y, nationals of state A, separately manufacture competing com- 
modities in A. In A, they enter into an agreement whereby they 
make exclusive allocations to each other of specified portions of the 
territory of state B for the purpose of selling the commodities in B. 
The agreement is carried into effect in B by means of restrictions in- 
cluded in sales contracts made by X and Y respectively in A with 
representatives of purchasers in B. B has jurisdiction to prescribe a 
rule making the agreement made by X and Y in A and its imple- 
mentation by acts in A subject to criminal penalty. 


The Restatement cites this case to illustrate ‘‘ Acts other than generally 
recognized crimes or torts: substantial effect occurring as direct and fore- 
seeable result.” The illustration does not show in what respect ‘‘the 
effect within the territory is substantial’’ and so there is no guide to what 
constitutes a “‘substantial’’ effect that would give a state jurisdiction under 
Section 18 (b). Nor is there any guide as to what would be considered a 
‘‘direct and foreseeable result’’ that would give jurisdiction. Such ques- 
tions, frequently left to the jury in domestic practice, are certainly un- 
satisfactory tests of the legal question whether a state legitimately has 
jurisdiction over an act or situation. It can also be open to great debate 
whether a rule is “‘inconsistent with the principles of justice generally 
recognized by states that have reasonably developed legal systems.’’ 13 
But the American Law Institute in ‘‘restating’’ the law of the United 
States was faced with the AZCOA decision, which has been followed in 
later cases, and has never been overruled. Section 18 was therefore de- 
signed, hopefully, to state a rule that would give recognition to the doctrine 
of that decision, but would also limit it in some appropriate way. The 
present discussion is not so inhibited. Granting for the sake of argument 
that there is a ‘‘substantial’’ effect occurring in state B as a ‘‘direct and 
forseeable result’’ of the agreement in illustration 9, the contention herein 
advanced is that for state B to assume jurisdiction in such a case is not 
only without precedent (apart from ALCOA and cases following it) but 
is inconsistent with jurisdictional doctrine and with sound jurisprudential 
principles, which are as implicit in international law as in common Jaw. 
Turning now to the analysis to develop the principle limiting the ALCOA 
doctrine, let us begin with one or two simple situations. Assuming there 
are no governing treaty commitments and no governmental agreements 
with private parties involved, could this country pass today and legiti- 
mately enforce, on the basis of the ‘‘effects’’ doctrine, a law stating that it 
was a criminal offense for foreign coffee-growers to ship less coffee to the 
United States this year than they had shipped last year? Or could we 
legitimately make it an offense for any foreign customer abroad to buy 
‘less cotton from us in the comimg year than he had bought last year? In 
such cases there would clearly be an effect on the foreign commerce of the 


13 Metzger, ‘‘The Restatement of the Foreign Relations Law of the United States: 
Bases and Conflicts of Jurisdiction,’’? 41 N.Y.U. Law Rev. 7 (1966) at 15, also criticizes 
Sec. 18 as being too vague; and further takes the position that its qualifications of the 
‘í effects’? doctrine lack support in the cases and should be deleted. However, Metzger 
does not consider the issues being raised herein. 
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United States, should the coffee-growers reduce their shipments to the 
United States or the foreign importers reduce their purchases of cotton 
from us, and this effect would be a constituent part of the offense under the 
assumed statutes; but such legislation would be based jurisdictionally on 
an effect which we had no legal right to ‘‘reprehend,’’ for the ‘‘effect’’ 
would be at most a failure to realize our hopes or expectations. It 
would be quite different from a situation where there was the causing of a 
positive occurrence in our territory which we, as the territorial sovereign. 
had jurisdiction to require not to occur here.* It is inconceivable that we 
would concede to another country the right to punish Americans under 
such statutes in the converse situation; for example, a French law render- 
ing criminal a failure of any American exporter to ship as much cotton 
to France this year as he did last year; or a Brazilian law penalizing any 
American importer who bought less Brazilian coffee this year than last. 

Such legislation would have to be based on the ‘‘effects’’ doctrine. 
That doctrine cannot be construed to give the United States jurisdiction 
to enact legislation requiring a foreigner abroad to take certain action 
abroad in order that a desired effect might be produced within the United 
States. Jurisdiction under the ‘‘effects’’ doctrine is based on territory. 
It is effect ‘‘within its borders’’ that the state has jurisdiction to ‘‘repre- 
hend’’; and, as Judge Hand said, it is the occurrence of the effect ‘‘ within 
its borders’’ that gives the state jurisdiction over the particular offense.*¢ 
The fact that the occurrence is caused by the act of a foreigner abroad 
does not take away the territorial jurisdiction of the state to declare illegal 
the causing of the occurrence within the country. But there is no terri- 
torial jurisdiction, or any jurisdiction, to order a foreigner abroad to act 


14 Distinguish, for example, a case of emission of noxious fumes in one state which 
cross the border into a second state, thus creating a health hazard there, which that 
state had a right as the territorial sovereign to require not to be thus created. Georgia v. 
Tennessee Copper Co., 206 U. S. 280 (1907); ef. Trail Smelter Arbitration (United 
States-Canada), 35 AJL, 684 (1941). Distinguish also a statute imposing a con- 
dition of importing or exporting gocds in the first place. See text accompanying note 
19 below. It is unnecessary to consider a situation where there was a pre-existing 
independent legal obligation on foreigners to cause, or not to interfera with, the oe- 
currence of an event within the state’s territory, e.g., diversion of water from a river 
in an up-stream state, thus reducing she flow to which the down-stream state was legally 
entitled. Cf. Wyoming v. Colorado, 259 U. S. 419 (1922). None of the cases dis- 
cussed in the text are of that character. 

15 Apart from the armed forces, merchant vessels, and a few other special situations 
not here applicable, there are only four jurisdictional bases on which the United States 
could rely. See Restatement, Sec. 10. Since the actor is a foreigner, there can be 
no reliance on nationality. The act falls neither within the protective principle (see 
note 21 below) nor the universality principle, which is eonfined to piracy, war crimes, 
and a few other exceptional situations (see Restatement, Sec. 34 and Reporters’ Note 
2 thereunder). Since the act takes place abroad, no reliance can be had on territory 
as a jurisdictional basis unless there is an effect within the United States appropriate to 
give it jurisdiction under the ‘‘effects’’ doctrine, which is essentially part of the 
territorial basis. 


16 See text accompanying notes 5 and 7 above. 
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abroad in order to cause an effect within the state.” If the order is obeyed, 
the fact that the action abroad causes an effect within the state’s territory 
does not retroactively provide a territorial jurisdiction for ordering the 
action originally, otherwise jurisdiction which was lacking could be ac- 
quired merely by the state’s own act of legislating. If this could be done, 
‘“‘jurisdiction’’ in international law would become meaningless. If the 
order is not obeyed—and this is the significant case from the point of view 
of enforcement—there is no effect, nothing happens in the state’s territory, 
and hence there is no possible.basis for jurisdiction. 

The fact that the foreigner had been shipping to the United States 
makes no difference in the jurisdictional problem. The entry of goods into 
the United States does not subject their shipper to our legislative juris- 
diction so as to enable us to govarn his future conduct abroad related to 
other goods. The “‘effects’’? doctrine has never been claimed to accom- 
plish such a result, even by Judge Hand, and there is no other basis for 
such a principle. 

The effect within the United States forbidden by the assumed statutes 
would be that American imports or exports would De reduced; but this 
would be a negative effect, or if one prefers, the effect of a negative act— 
a failure to cause shipments as before. Such failure to cause an occur- 
rence is the very antithesis of causing an occurrence within the state’s 
territory. Lack of an occurrence ‘‘within its borders’ cannot give a 
state a territorial basis for invoking the ‘‘effects’’ doctrine. Furthermore, 
if we have no jurisdiction to order the foreign shipper or buyer to act so 
as to cause the effect that we desire, we have no jurisdiction to ‘‘reprehend”’ 
his failure so to act and the resulting failure to cause that effect, for pro- 
scribing a failure to do a certain act is exactly the same as ordering the act 
to be done. 

The kind of ‘‘effect’’ in the examples stated above is a far cry from 
the effect within the territory of the state which occurs when a murder is 
committed by shooting across the state border, or when there is an illegal 
importation of goods eaused by one who remains across the border, or when 
there is a fraud perpetrated within the state by a telephone call from 
across the border. We clearly have the jurisdiction and the right, as the 


17 The rule stated in Comment i under See. 18 of the Restatement deals with an order 
forbidding action that would produce a proscribed effect. There is jurisdiction based 
on territory to prescribe a rule rendering illegal certain action causing certain effects 
to occur within the territory of a state, whether the action occurs there or not. It is 
immaterial whether the legislature prescribes the rule by statute penalizing the act and 
its effect or whether a court prescribes the rule by an order to a party over whom it has 
acquired personal jurisdiction enjoining the act in order to prevent the effect within 
the state’s territory. This is the rule of Comment i. This is a very different thing 
from prescribing a rule directing a foreigner to take action abroad in order to cause 
certain desired effects within the territory of the state. The state has no jurisdictional 
basis to prescribe such a rule, either by its legislature or by one of its courts, for the 
reasons set forth in the text. However, although Comment 7 seems sound, illustration 
12 under Comment i is based on illustration 9 and is subject to all the infirmities of the 
latter, which have been mentioned in the text above, and furthermore its conclusion is 
thought to be unsound for the reasons advanced in the text accompanying this note, 
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territorial sovereign, to forbid the taking of a human life within our terri- 
tory, or the importation into it of forbidden merchandise, or the perpetra- 
tion of a fraud here;7® but we have no jurisdiction or right to order a 
foreigner abroad to ship to us or to buy from us, and hence we have no 
jurisdiction or right to penalize him for the negative effect of his failing 
to do so. 

The situations just discussed are quite parallel to that given in illustra- 
tion 8 under Section 18 of the Restatement. In that illustration a pur- 
chaser in state A agrees to buy exclusively from a new source which uses 
only products of state A, and so the purchaser ceases to buy from his 
former supplier, who gets his supplies from state B. The position taken in 
the Restatement is that state B cannot assert jurisdiction to prohibit this 
agreement on the basis that it has an adverse effect on the commerce of B, 
even though ‘‘the exports of the commodity from B are substantially re- 
duced.’’ The result is believed to be correct, and is in accord with that 
reached in the examples given above; but no reason is given beyond the 
placing of the illustration in the paragraph dealing with the requirement 
of Section 18 (b) (iti) that the effect oceur ‘‘as a direct and foreseeable re- 
sult of the conduct.” But when an American concern which has been 
buying a substantial quantity of Japanese goods makes an agreement to 
buy in the future exclusively American goods, it would seem that the 
effect on Japanese trade would be both direct and foreseeable. It is sub- 
mitted that the discussion above of the cases of the American law penalizing 
the failure to buy American cotton, and of the Brazilian law penalizing fail- 
ure to buy Brazilian coffee, points out the correct reason for the result 
reached in illustration. 8. 

Now let us resume our hypothetical cases and take a case involving the 
next step. Suppose two foreign manufacturers who have never shipped 
to the United States agree abroad that they will not ship here in the 
future but will send all their exports to Spain. As in the preceding ex- 
amples, this is not the causing of an occurrence here which the United 
States has a legal right to require not to oceur. Here, as in the previous 
eases, there is at most a failure to realize our hopes—this time we can 
hardly say our expectations. 

On what possible jurisdictional basis could we prosecute these foreign 
manufacturers under our antitrust laws for such an agreement? Some 
may argue that the agreement forecloses the possibility of goods of these 
manufacturers entering the stream of the foreign commerce of the United 
States, and therefore it has an adverse ‘‘effect’’ on the commerce of the 
United States, which gives us jurisdiction to ‘‘reprehend’’ the agreement. 
But is there any more of an effect ‘‘within its borders,” or is is any differ- 
ent in character, from that in the first situations discussed? Indeed, where 
a party has been trading with us, as in the preceding situations, the effect 
of stopping the trading is more noticeable and more real than in the present 


18 See Restatement, Sec. 18, illustration 2; and see text accompanying notes 10 and 
11 above. 
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case, where there had been no prior trading. The fact of the matter is 
that in the present case there is no effect at all within the United States. 
The parties are not doing business in the United States; they are not 
nationals of the United States; they have taken no action here; the agree- 
ment was not made or to be performed here; the ‘‘restraint’’ did not take 
place here; and indeed nothing happened here as a result of the agreement. 
All the parties have done is to agree among themselves not to do that which 
they have never done, which they never intended to do, and which they 
are under no legal obligation to do. We have no jurisdictional basis to 
require them to ship their goods to us, and we have no jurisdiction or right 
to prevent them from not shipping or from agreeing not to ship. If this 
be so, there is no jurisdiction or right to subject thera to criminal penalties 
or civil liabilities for not shipping or for agreeing not to ship. There is no 
jurisdictional basis whatsoever for saying they are subject to our laws. 

Finally let us suppose these same manufacturers had previously shipped 
some of their goods to the United States, although under no obligation to 
do so other than their sales contracts, and again they enter into the agree- 
ment not to ship here in the future but to ship all their goods to Spain. 
The only new element is the prior trade with the United States. Let us 
explore this added element in the context of the ALCOA case. 

In ALCOA a foreign corporation which had been shipping aluminum to 
this country was held responsible for violation of the Sherman Act be- 
cause it had made contracts abroad with other foreign corporations, which 
established for each contracting party a production quota for the aluminum 
it would produce abroad. This was held to affect our imports of aluminum 
by restricting the sources of our supply, and thus allegedly giving us juris- 
diction to apply our statutes to the situation, since there was an adverse 
“effect”? on our import trade. The defendant and the other corporations 
with which it had contracted were under no legal obligation whatsoever 
(apart from sales contracts) to ship aluminum to the Unitec States, nor 
was there any obligation, if they did ship, to ship any specified amount. 
Furthermore, they were under no legal obligation—unless it be by virtue 
of our antitrust laws—which would prevent their making an agreement not 
to ship, or to ship only a limited amount, to the United States. Of course 
such an obligation cannot be predicated on our antitrust laws unless our 
jurisdiction has been established, for this would be to assume that we had 
jurisdiction to make these laws applicable to the foreign corporations, which 
is the very point that is here under challenge. 

What, then, is the significance, with respect to the problem of jurisdic- 
tion, of the fact that the companies had previously shipped zoods to the 
United States? Note that the case as stated by the court was not a case 
of doing business in the United States, which might subject the company 
to certain of our laws, but rather one of being exporters of goods to the 
United States. The goods that had been shipped had entered the 
“stream of United States foreign commerce,’’ but this alone is not a 
recognized basis of jurisdiction which could give the United States the 
right to control, by its legislation, contracts made abroad in the future by 
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the foreign exporters. True, appropriate laws of the United States could 
be made applicable to the goods that were shipped here, but the problem 
is not that; rather it is whether, on the basis of having shipped some goods 
to the United States, our laws could be made applicable to the foreign 
shippers of the goods with respect to future conduct abroad related not to 
the shipped goods but rather related to goods that had not been shipped 
and which had not entered and were not destined to enter the ‘‘stream 
of foreign commerce of the United States.’’ No authority, not even 
ALCOA, is known to predicate jurisdiction on any such basis. 

It is conceivable that under some circumstances Congress might con- 
dition the entry of goods in the first place upon the owners thus becoming 
subject to our laws; but this is not expressed or even hinted at in the anti- 
trust laws. There is no menticn or suggestion of such a condition In 
Judge Hand’s opinion, or in any other opinion in this field, as far as the 
author is aware. It would be such an extraordinary use of legislative 
power that the courts would not imply this condition in the absence of 
explicit language to that effect in the statute. As was said by the Supreme 
Court in Sandberg v. McDonald, in rejecting such a contention under 
analogous circumstances: 


(I)t is to be noted, that such sweeping and important requirement 
is not found specifically made in the statute. Had Congress intended 
to make [such a condition] a few words would have stated that in- 
tention, not leaving such an important regulation to be gathered from 
implication.’® 


In any event, this would not be the ‘‘effects’’ doctrine on which the ALCOA 
decision is based. 

Whatever may be the doctrine used in construing and applying the 
antitrust legislation domestically, where no international jurisdictional 
question arises, or to acts abroad, where the jurisdictional problem is other- 
wise satisfactorily solved, when the jurisdictional problem is the issue being 
considered we cannot avoid careful analysis of the point under the doctrines 
recognized in the international law field. Hence it is not helpful but in 
fact confuses the issue to talk of there being an ‘‘adverse effect on the 
stream of United States foreign commerce’’ or ‘‘a restriction of competition 
made effective within the United States.” Such considerations only be- 
come relevant if there is jurisdiction to apply the antitrust legislation to 
the case. 

The crucial issue for our purposes is whether there is an effect within 
the United States of a character that will give us the jurisdiction to 
legislate regarding the act abroad that causes that effect. The effect of the 
agreement in question was the creation of an obligation that would limit 
the amount of aluminum the defendant would produce, and hence there 
would be less aluminum available to ship to the United States. In short, 
the effect ‘‘ within the borders’’ of the United States was precisely the same 


19 248 U. S, 185, 195 (1918). This language was quoted with approval in the more 
recent case of Benz v. Compania Naviera Hidalgo, 353 U. 8. 138, 147 (1957). 
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as that in the examples already discussed. In each case goods not in the 
stream of United States foreign commerce, not destined to enter that stream, 
and under no pre-existing obligation to enter it, did not enter it and hence 
did not come to the United States.” As already pointed out, the failure 
to cause goods in the desired quantity to come to this country is not an 
effect giving us jurisdiction to order a foreigner abrcad to ship them. The 
case lacks a jurisdictional basis for requiring that the goods enter such 
stream of commerce; and hence it lacks a jurisdictional basis for imposing 
a criminal penalty or civil liability if the shippers, by their individual ac- 
tion or by agreement among themselves, restrict the amount of goods that 
they place in such stream.” 

It is one thing to say that an act abroad causing something positively 
to happen within the territory of a state permits that state to assert juris- 
diction of an offense of which the act and its effect within the state are 
constituent elements; but it is quite a different thing to say that there may 


20 As Dr. F. A. Mann points out, the ‘‘effect’’ within the territory of the United 
States ‘‘is an indirect and remote repercussion of a restraint carried out, completed 
and, in the legally relevant sense, exhausted in the foreign country.’’ Loe. cit. note 3 
above, at 104. He asserts the ALCOA case ‘‘would clearly involve an excess of juris- 
diction’’ under Sec. 18 of the Restatement. Ibid. at 103. 

21 Timberg suggests that jurisdiction in ALCOA is based on the «protective jurisdic- 
tion ... [which covers acts] which, though taking place outside the territorial bounda- 
ries of that country, have effects within those boundaries which are forbidden by the laws 
of that country.’’ A.B.A. Section of Int. and Comp. Law, 1957 Proceedings 51; 
A.B.A. Section of Antitrust Law, 1957 Proceedings at Annual Meeting 105; 11 Record 
of N.Y.C, Bar Ass’n. 101, 108-111 (1956). But that is not the protective principle. 
The kind of an act of which a state may take jurisdiction by virtue of the protective 
principle is one which ‘‘threatens its security as a state or the operation of its govern- 
mental funetions,’’? such as ‘‘eounterfeiting of the state’s seals and currency, and the 
falsification of its official documents.’’ Restatement, Sec. 33. The only American case 
to rely solely and squarely on this principle referred to it as applying to acts abroad 
which produced ‘‘a detrimental effect on the sovereignty of the United States.’’ Rocha 
v. United States, 288 F, 2d 545, 549 (9th Cir., 1961); cert. denied, 366 U. S. 948 
(1961). 

Timberg also states that if the ‘‘jurisdiction of the United States courts were not 
exercised to prohibit some of the practices involved in international cartel agreements, 
the factual consequences would be to permit private parties located outside of the 
United States to exercise an extraterritorial jurisdiction over citizens and residents of 
the United States, in contravention of the laws of the United States.’’ A.B.A. Section 
of Antitrust Law, 1957 Proceedings at Annual Meeting 105. Metzger comes close to 
this line of argument, saying: ‘‘If these national statutes cannot be used in an attempt 
to minimize conduct abroad that restrains the foreign trade of a country, the result 
would be that private trade-restrainers would have a free field, to the detriment of in- 
creased international trade and commerce.’’ Loe. cit, note 18 above, ct 17, note 20. 
Tf these statements moan, as they seam to, that we are exercising our jurisdiction in 
order to protect our citizens from acts taken abroad by foreign nationals, they smack 
of the so-called ‘‘passive personality’’ doctrine which the United States vehemently 
repudiated in the Cutting case over three quarters of a centrvry ago, and which is dis- 
credited in Anglo-American jurisprudence and in much of the Western world. Restate- 
ment, See. 30 (2) and illustration 5 thereunder; Harvard Research in International 
Law, ‘‘Jurisdiction with Respect to Crime,’’ 29 A.J.I.L. Supp. 435, comment on Art: 
10 at 579 (1935). 
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likewise be jurisdiction. where there is no positive effect within the state but 
on the contrary merely a negative one, a failure to create or to continue 
certain effects within the state. As pointed out above, a failure to achieve 
a desired effect is at most a failure to realize the hopes or expectations of 
the state. Such a negative effect, such a mere failure to achieve hopes or 
expectations, lacks the. essential territorial basis and has never before been 
considered to be an ‘‘effect’’ permitting the exercise of Jurisdiction. 
Apart from ALCOA and cases based on it, such a proposition lacks support 
in the authorities. It is stretching the ‘‘effects’’ doctrine too far. It is an 
attempt to control conduct that is clearly within the territorial Jurisdiction 
of another state and which merely has a negative effect here. If a state 
has no jurisdiction to require the corresponding positive effeet it cannot, 
as a matter of fair and sound jurisprudence, assert a jurisdiction to ‘‘repre- 
hend” the negative effect. 

Professor Kingman Brewster explains the ALCOA decision on the 
ground that the defendant ‘‘had its effective business headquarters in New 
York. Thus it was not only subject to the jurisdiction because it was 
found here doing some business, it was run from the United States.” He 
adds: ‘‘On such facts, any substantial worries about unfairness and - 
comity fail, for Aluminum was, in fact, primarily American in all respects 
save form.’’?2 But Judge Hand did not rest his decision on the ground 
that the company was basing its operations here and was thus subject to our 
laws. The opinion can only be read as standing for a legal proposition that 
is quite different. The worry over this case is not about unfairness or com- 
ity in the particular case but about the legal basis invoked by the court to 
support the result, and the precedent thus created that has been followed in 
later cases. These later cases, applying the doctrine established by the 
ALCOA opinion, have not only raised substantial worries about unfairness 
and comity but caused international protest and world-wide concern.” 


22 Brewster, op. cit. note 3 above, at 73. 

23 See, for example, the case cited in note 12 above, where the Swiss Government pro- 
tested the application of our laws to contracts made and to be performed abroad be- 
tween Swiss corporations and corporations of other foreign countries. After diplomatic 
pressures had been brought to bear, the Department of Justice agreed to a final settle- 
ment of the matter, including a consent decree which modified somewhat the terms of an 
earlier decree which had been based on this decision. But nothing in the consent decree 
or in any pronouncement of the cours at the time it was entered modified the ALCOA 
view of the application of the ‘‘effects’’ doctrine, which had been followed in the 
original opinion of the court. 1965 Trade Cas. par. 71,352 (S.D.N.Y., 1965}. See 
also In the Matter of Grand Jury Investigation of the Shipping Industry, 186 F, Supp. 
298 (D.D.C., 1960), where the Grand Jury was investigating shipping by vessels of 
foreign corporations and registry which were plying between Mexico and Japan, and 
where diplomatie protests were received from ten foreign nations claiming that such 
an investigation was improper and illegal. In both cases we were claiming jurisdiction 
solely because of the ‘‘effect’’ on our foreign commerce. For the world-wide concern, 
see Report, cited at end of note 3 above, at 304-592, where the cases just mentioned, 
ALCOA, and others are discussed. Pertinent extracts from the protests in the Watch- 
makers and Shipping cases are reproduced therein at 403-405 and 575-578, protests in 
other cases at 562-592. 
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The ALCOA court was faced with the question of the applicability of 
the Sherman Act to the facts of the case—agreements made and to be per- 
formed abroad by foreign corporations. The only claimed contact with 
the United States was the adverse effect upon our foreign commerce con- 
sisting of a reduction, or more probably a potential reduction, of imports 
of aluminum. This was the case stated by the court. The court expressly 
stated that the Sherman Act should not be construed ‘‘without regard to 
the limitations customarily observed by nations upon the exercise of their 
powers.’’ In this the court was but observing the rule laid down more 
forcefully by Chief Justice Marshall: ‘‘An Act of Congress ought never to 
be construed to violate the law of nations if any other possible construction 
remains.’’*4 The Sherman Act had never before been construed to cover 
such an extreme situation. It was clearly possible to limit its application. 

The court seems to have violated the very rule of statutory construction 
which it laid down for itself, which was supported by distinguished prece- 
dent, and to have gone on to assert its power over a party before it with 
respect to a matter abroad over which it had no jurisdiction under estab- 
lished international practice or sound jurisprudential concepts. The un- 
happy precedent thus established has been leading other courts down a 
dubious and invidious path. Some retrenchment of this doctrine would 
seem to be called for if we are to continue as a leading advacate of the 
establishment of a rule of law among the nations of this troubled world. 


24 The Charming Betsy, 2 Cranch 64, 118 (1804); re-affirmed in McCulloch et al. v. 
Sociedad Nacional de Marineros de Honduras, 372 U. S. 10, 21 (1963), 57 A.J.L.L. 659 
(1963). 


NOTES AND COMMENTS 
LAW AND DEVELOPING COUNTRIES (Continued) 


Following the first meeting on this topic in 1965, sponscred by the 
Board of Review and Development, a second meeting continued the discus- 
sion in April, 1966, with a somewhat different group of participants.” 
The subject ‘‘Law and Developing Countries’’ was taken in a broad sense 
to include the various ways law is relevant to nation-building, and was not 
limited to the rôle of law in the development process. This continues to be 
an area of interest to the Board itself which it decided to pursue in at least 
two main divisions: Legal Training and Investment Practice. Attention 
will be given to the conceptual framework in which categories of problems 
are stated and provision made for supporting research. 


I. LEGAL TRAINING AND RESBARCH 


As a preliminary, several participants described the assistance by founda- - 
tion sourees and government to law teaching in developing countries. It 
was suggested that we are still at the threshold of such programs, and that 
the new U. 8. Government assistance through the International Education 
Act will not pre-empt the field, since the amounts involved are comparatively 
small, From the point of view of the Ford Foundation, such assistance is 
based on a broad interest in development and educational reform, plus the 
recognition that law represents a more important ingredient in the develop- 
ment process than is sometimes recognized by governments, which tend to 
be more concerned with agricultural and economic development and public 
administration. 

The discussion that followed related to Latin America and Africa south 
of the Sahara, with occasional references to Asia. From it there evolved 
the observation that with respect to Africa most of the mdividuals being 


1H. C. L. Merillat ‘‘Law and Developing Countries,’’ 60 A.J.I.L. 71 (1966). This 
is a report of a small conference in July, 1965. 

2 Participants on April 15 and 16, 1966, at the Tillar House were: Robert E. Asher, 
Senior Staff, Brookings Institution; Franz Ballman, Counsel on Legislation, Legal De- 
partment, International Monetary Fund; Richard W. Edwards, Jr., Assistant to the 
Executive Director, American Society of International Law; Thomas L. Farmer, 
General Counsel, Agency for International Development; A. A. Fatouros, Indiana 
University School of Law, Bloomingzon; Thomas M. Franck, New York University 
School of Law; John B. Howard, Director of the International Training and Research 
Program, The Ford Foundation; James N. Hyde, in practice in New York City (Chair- 
man); Andreas Lowenfeld, Deputy Legal Adviser, Department of State; Robert F. 
Meagher, Columbia University School of Law; H. C. L. Merillat, Executive Vice Presi- 
dent, American Society of International Law; William D. Rogers, in practice in Wash- 
ington, D. C., formerly Deputy U. S. Coordinator, Alliance for Progres; Oszar Schachter, 
Director of Research, United Nations Institute for Training and Research; John R. 
Stevenson, in practice in New York City; and Gilbert P. Verbit, Columbia University 
School of Law. 
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taught in law schools for the foreseeable future are likely to go into govern- 
ment and not private practice. With respect to all the developing coun- 
tries, it was suggested that legal education needs to be concerned with 
preparation for publie service and not only preparation of the practicing 
lawyer for his career. 

It was recalled that there was a movement in the United States in the 
thirties that broadened the education of students of the better American 
law schools to include the social and economic problems of the times. This 
called for insights and information quite different from the teaching of the 
classical law school private law courses. It related lawyers to social change 
and the process of translating an improvement into actual legisla tiot and 
making it work. 

One participant felt that Latin American law faculties, by contrast, 
had until recently shown a massive indifference to this approach, which is 
very material to law-teaching in a developing country. He fcund a hope- 
ful attitude among the younger generation of Chilean law teachers, now 
in the leadership, who are aware of the need of lawyers to look behind 
the codes to the country’s political, economic and social problems, often 
referred to as ‘‘Chilean reality.’’ 

In Africa various Initiatives have been taken on a national basis and 
with international assistance. A major effort is the so-called SAILER 
program, under which a number of U. S. law schools, with Ford Founda- 
tion. assistance, collaborate to help staff the faculties of the many new Afri- 
. can law schools. Other initiatives, largely of a technical assistance nature 
undertaken by the International Bank and the Fund as well as other U.N. 
agencies, were described. The large number (48) of African development 
institutes was mentioned. The group’s earlier meeting recommended ° 
that these institutes be listed and catalogued. (The new U.N. Institute of 
Training and Research (UNITAR) may undertake this. It was also re- 
ported that training institutes of the International Bank and the Interna- 
tional Monetary Fund are concerned with the scope and content of training 
programs based on the specific development problems of selected countries, 
as suggested by the 1965 meeting of this group.) . 

One participant, back from two years in Hast Africa, felt that lawyers 
turned out by local law schools have a much broader outlook than those 
trained in the former colonial countries. He felt that their approach is so 
political that they were likely to be activists sometimes at odds with their 
government. 

Throughout this discussion there was emphasis on four methods or tech- 
niques which American lawyers have to offer to legal education in de- 
veloping countries: 


(1) The case and problem approach, using small seminars. This 
is relatively new in Europe and unfamiliar in Latin America. It 
is still strange in Africa except in the new law schools. The discus- 
sion outlined above suggested that the problem is probably a more 
realistic approach than the ease; 


8 Loc. cit. note 1 above, at 78. 
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(2) Full-time teachers combining research and teaching, but with a 
balance in terms of teaching load; 

(3) The preparation of teaching material. This may involve the 
whole process of setting up law reports and a widely circulated gov- 
ernment gazette. While it was pointed out that American cases might 
be helpful on such subjects as criminal procedure, state and federal 
relationships, and due process, there should be emphasis on local ma- 
terials and on a comparative law approach. Here it was pointed out 
that the Society has sponsored studies of the investment laws in vari- 
ous countries which organize some important local material. 

(4) Technical legal skills of the lawyer negotiator, as opposed to the 
litigator, to organize and deal with a very complicated set of prob- 
lems in a succinct way and produce a concrete result, as an executor 
of policy in the legal area. 


However, when this approach had been fully postulated, several partici- 
pants wondered whether more law and economics in a law-teaching pro- 
gram will necessarily directly affect the subsequent rôle of the lawyer 
in the community, because they thought this had not generally been the 
result in Europe. The group was also warned not to idealize the American 
law school, which still emphasizes private law subjects. 

This led to some emphasis among participants on the importance of the 
lawyer’s techniques, of the sort outlined above, being represented in insti- 
tates of administration, which especially in Africa are training schools for 
government officials. One participant felt this is important in India, 
where the lawyer is seen as a practitioner of limited status. Another effect 
of having the lawyer’s rôle recognized in such institutes is that it may 
break down isolation between the law teacher and the government policy- 
maker. 


TI. Law IN THE INTERNATIONAL ACTIVITIES oF DEVELOPING COUNTRIES 


This topic was opened from the point of view of what the legal ingredi- 
ent is in relations cf a newly developing country and the United States, 
for example. It was suggested that this might involve attitudes toward 
existing norms of international law and toward the nature of the decision- 
making process. 

The participants quickly moved the discussion to the concern of develop- 
ing countries for the development process. - Essentially, in its international 
setting, this involves resource transfers from the developed countries. The 
new countries see development as an intensely political process as applied 
to existing investments and the planning of new ones. The participants 
differed somewhat about what the relevant legal considerations are in the 
field of investment and their materiality. There was a general feeling 
that investment problems are essentially economic and political. Thus, one 
participant suggested that, whil2 one cannot necessarily protect investments 
by citing a textbook formulation of a norm, one may protect them by point- 
ing out that in a healthy investment climate people get jobs, the standard 
of living will inerease, and then the techniques for preserving this situation 
assume a legal content. 
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The discussion then suggested a distinction between old investments, 
dating from a colonial past, and new ones being planned and negotiated 
after a country’s independence. As to nationalization problams of old 
investment, some participants with recent or present government responsi- 
bilities felt that it was difficult for anyone not directly involved to trace 
the decision-making process, the details of which are buried in classified 
diplomatic communication. When such disputes have been settled, one 
participant suggested that they were negotiated in a non-legal forum, by 
non-lawyers using a non-legal vocabulary with non-legal ‘‘chizs’’ on the 
~ table, though often with the participation of lawyers and the use of legal 
vocabulary. However, others then observed that this commert probably 
reflected an unduly narrow notion of law. The view was also expressed 
that the application of a norm, such as the full compensation principle, to 
investments dating from the colonial period, can be a sterile exercise in 
terms of contributing to the settlement of a dispute. 

Thereupon the discussion shifted to consideration of the organization of 
multi-financed modern investments. In this setting, it was suggested that 
there exists the possibility of working out mutually satisfactory legal norms 
material to such modern investments. In this context the following points 
were made: : 

The modern investment of today may show stresses and strains in five 
years, considering the continuing pattern of change in develcping coun- 
tries. Hence, it may be important to have as an element of such investment 
provisions for, or a tradition of, continuing renegotiation. In this connec- 
tion some participants felt this might meet the tradition of urwillingness 
to litigate business disputes in some Asian countries such as Japan and 
Korea. 

One problem in the negotiating stage is skillful counsel for the develop- 
ing country, assuming competent counsel for the foreign invescor. While 
there was no consensus on how to deal with this problem, several points 
were made. If expatriate counsel represents the developing country, it 
may later claim it did not receive Independent advice. Even if competent 
local counsel are trained, the political leaders of their country after per- 
haps five years may claim not to be bound by agreements as negotiated. 
One suggestion was that counsel for the foreign investor step outside the 
pattern of an adversary negotiation and seek an arrangement likely to 
to be viable as in the interest of all parties over a period of years. 

Several participants suggested that an investment agreement should con- 
tain provisions covering a remedy such as arbitration for disputesettlement. 
Beyond that, some suggested there should be renegotiation provisions to 
avoid the crystallization of disputes. Thus, it was observed thet, applying 
realistic legal analysis, a good agreement is one that on a continuing basis 
arranges the relationship of the parties to continue to be mutually bene- 
ficial. 

The question was raised about whether such points by implication down- 
graded the importance of training and research discussed under Point I, 
The feeling was that these specifies emphasize the importance cf the prob- 
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lem approach to teaching, attempting to duplicate the kinds of negotiating 
problems just considered. This was suggested as preferable to teaching, 
for example, the Nottebohm case.* 

On whether or not discussions of general principles of economic law as 
seen in many United Nations organs are useful, views were divided. To 
the suggestion that it is rhetorical and not useful to diseuss general prin- 
ciples of law among lawyers and politicians from developed and developing 
countries, another participant responded that he felt this an over-simplifica- 
tion and that in some instances references to principles may contribute to 
a willingness to participate in necessary procedural action. He felt that 
there is a tendency among some American lawyers curiously to undervalue 
the usefulness of principles, but recognized that in some cases, such as the 
U.N. Special Committee on Principles of International Law, this tendency 
may be retrogressive. 

Turning to another aspect, the meeting considered how representatives 
of developing countries themselves look at law as relevant to their interna- 
tional relations. The views of R. P. Anand, writing in the January, 1966, 
issue of International and Comparative Law Quarterly,’ were taken as a 
point of departure, that developing countries are trying to wipe cut colonial 
rights and modify legal standards to represent their own interests as well 
as those of developed countries. 

The discussion again concentrated on economic questions, because there 
the developing countries in United Nations bodies, with the United Nations 
Conference on Trade and Development (UNCTAD) the outstanding ex- | 
ample, have stated with some specificity their objections to current inter- 
national law, which they claim is representative of past bondage and the 
status quo. At the same time newly independent states seek membership 
in the United Nations, with its congeries of legal obligations, as their sym- 
bol of independence. 

In UNCTAD the developing countries challenge practically all the estab- 
lished ground rules for the conduct of international economic relations as 
embodied in the GATT, the Articles of Agreement of the Bank and Fund, 
ete., including the principle of non-discriminatory treatment (most-favored- 
nation clause), regional agreements only as steps toward full customs 
unions, and the notion that tariffs are the right instruments to protect 
industries in preference to quotas, quantitative restrictions, and subsidies. 
The issue of method of resource transfer was suggested as constituting a 
new chapter in the history of international legal conversation. Specifies 
include the pros and cons of preferential tariffs, commodity agreements, 
foreign aid and compensatory financing plans. 

Another participant suggested that GATT is in large part a projection 
of the United States’ way of considering, at the end of World War II, what 
the trade regulations ought to be. Then, too, while the developing coun- 
tries respect the International Bank (in which voting is weighted), they 


+ Nottebohm ease (Liechtenstein v. Guatemala (Second Phase)), [1955] LCO.J. Rep. 4, 
digested in 49 A.J.LL, 396 (1955). 

5 *¢ Attitude of the Asian-African States Toward Certain Problems of International 
Law,’’ 15 Int. and Comp. Law Q. (Pt. I) 55. 
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would prefer a capital development fund as an integral part of the United 
Nations (in which each nation regardless of size or income has one vote). 
The soundness of that point of view is open to question in the light of the 
progressive record of the World Bank and its affiliates. 

It was generally recognized that the field of economic law is a new one 
with limited relevance of traditional international law. The question was 
raised whether there is likely to develop a growing acceptance of a theory 
of obligation of developed states toward developing ones as pcstulated by 
the latter in UNCTAD. From the point of view cf the United States, 
several participants felt that decisions would be made on the basis of 
national interest, not on the basis of some sort of theory of moral obligation. 
One participant pointed to the difficulties experienced at the Panama 
conference in the effort to revise the O.A.S. Charter, observing that it may 
be easier to secure support for substantial resource transfer in individual 
cases, than to secure recognition in some explicit way of an obligation 
to furnish assistance to less-developed countries. There was no general 
agreement on how such resource transfers should be organized, but one 
final suggestion was that the answer may be to blur the dichotomy between 
the rich and poor, by emphasizing institutions which include both, putting 
decision-making power in such institutions. 

The existence of the issues between the majority, developing states in 
UNCTAD, and the minority of developed countries, was suggested as an 
illustration of the use by the majority of their sovereignty as independent 
states. Insistence on the notion of sovereignty is being used by these 
states to counterbalance their economie and political weakness. Thus, the 
use of state sovereignty as a souree of potential political power should 
not be overlooked. 

The attitude of new states of Africa to boundary treaties dating from 
the colonial period was touched on. One participant saw the quick settle- 
ment of the Algerian-Moroccan boundary dispute as illustrative of the im- 
portance to the African leaders of not opening the Pandora’s box of re- 
drawing boundaries. This is out of respect for political realities rather 
. than for the legally binding character of treaties from the colcnial period. 

Turning to some recent Latin American boundary controversies, another 
participant suggested that economic facts are likely to condition states’ 
approach to settlement procedures, including those of international organi- 
zation. 

Several participants felt that the problems of non-economic and non- 
ethnic political boundaries are nothing new, and that the acceptance of 
present political frontiers does not have much to do with attitudes of new 
states to legal principles of state succession and the law of treaties. In 
passing, it was noted that factual information about boundary discussions 
under the O.A.U. is difficult to obtain. 


TIT. NATIONAL Law 


Teaching materials on local law had previously been considered as a 
problem for law schools in developing countries. But beyond the teaching 
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problem, for those outside a developing country and interested in questions 
of investment and development, availability of local statutory law, and 
records of judicial decisions and administrative practice, are essential. 
These primary tasks in some instances are being undertaken by local law 
schools, and it is important that they do so. But beyond that the field is a 
large one, and the Society, in the country studies prepared under its 
auspices, has contributed. . 

There was some discussion cf Matthew Kust’s Foreign Enterprise in 
India: Laws and Policies (1964). One participant pointed out that, while 
the book should perhaps have been written by an Indian, no Indian had 
undertaken such a study, and the book was likely to lead to more detailed 
analysis and commentaries by Indians, as suggested by large sales of the 
volume there. There may thus be other instances in which an American 
may perform this function under Society auspices. 

The discussion of the availability of legal materials from codes to 
country studies involved some discussion of the complex of economic, 
political, and legal considerations, sometimes called ‘‘investment climate.” 
It was underlined by several participants that the sorts of legal materials 
diseussed are certainly relevant, though the study of an investment code 
will not condition a decision by a foreign investor to go into a developing 
country. In analyzing the climate of a particular country the technique 
of a conference was suggested, using a 1954 conference with the Government 
of India as an example. The potential foreign investors and government 
investors considered a list of the ten principal things the organizers of the 
conference felt the government wanted, and the ten things which they felt 
the private investor wanted. For example, the list showed the Indians 
wanted Indian technicians and management, and the foreign investor 
wanted effective technicians and management. The conference discussion 
proceeded from that basis. One participant suggested this as the sort of 
dialogue leading to a realistic assessment of investment climate and of pos- 
sible relevance to the Society’s further activities in this area. Another 
participant warned that investment climate of itself does not produce 
investments, in the sense that the foreign investor is likely to be primarily 
looking for a market or raw material for development. Hence, he felt one 
should not overstate the importance of climate. 

Returning to the matter of availability of local legal materials, a par- 
ticipant suggested the value of co-ordinating materials now held by various 
U.N, agencies. Several participants felt this was worth doing, and 
opinions differed about whether it could be undertaken by a U.N. body, per- 
haps UNITAR. 

The discussion ended noting the importance of basic legal material on 
local law and practice. The law schools of developing countries deserve 
encouragement in providing such materials. Commercial sources are work- 
ing in this area. However, there continues a rôle for the Society in this 
field when local organizations are not in a position to undertake the task, 
and international organization has not done so. 

James N. HYDE 
Rapporteur 
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HAGUE ACADEMY OF INTERNATIONAL LAW—1967 SESSIONS 


The Hague Academy of International Law will held its 38th session at 
The Hague from July 3 to August 10, 1967. The session will be divided 
into two periods, the first extending from July 3 to July 20; the second 
from July 24 to August 10. Courses of lectures will be given on principles 
of public and private international law, international organizations, and on 
principles of international law and Oriental religions. A general course 
on private international law will be given by Professor Giuseppe Sperduti 
of the University of Rome. Lectures on specific aspects of the subject 
will be given as follows: ‘‘Problems of Domestic Relations in Private Inter- 
national Law in Countries Adopting Principles of Personal Law,” by 
Judge R. Benattar of the Court of Cassation of Tunis; ‘‘ Codification of 
Private International Law by Treaties,” by M. H. Van Hoogstraten, 
Secretary General of the Hague Conference of Private International Law; 
‘Reflections on the Co-ordination of National Legal Systems,’’ by Henri 
C. Batiffol, Member of the Curatorium of the Academy, and Professor of 
Law and Political Science, University of Paris; ‘‘Problems relating to 
International Commercial Arbitration,’’ by Professor Pierre A. Lalive, of 
the University and the Graduate Institute of International Studies of 
Geneva; ‘‘Money in Private International Law,’’ by Professor EH. Krispis 
of the University of Athens. 

The general course on publie international law will be given by Professor 
R. Y. Jennings of Jesus College, Cambridge. Other courses will deal with 
“The Principle of Reciprocity in Contemporary International Law,” by 
Professor M. Virally of the University and Graduate Institute of Inter- 
national Studies of Geneva; ‘‘The Contemporary Aspects of Neutrality,’’ 
by Professor Dietrich Schindler of the University of Zurich: ‘‘Maritime 
Areas and the Rights of States,” by Professor Mario Scerni of the Uni- 
versity of Genoa; and ‘‘The Protection of Cultural Property during Armed 
Conflict,” by Professor S5. E. Nahlik of the Jageilonian University of 
Cracow. 

On the subject of international law and the Oriental religions, Professor 
Keishiro Iriye, formerly of Seikei University, Tokyo, will lecture on ‘‘The 
Principles of International Law in the Light of Confucianism’’; and 
` Professor K. N. Jayatilleke of the University of Ceylon will discuss ‘‘The 
Principles of International Law in the Light of Buddhism.”’ 

Under the heading of ‘‘Law of International Organizations,’’ courses 
will be given on ‘‘The Interdependence of Internationa] Labor Conven- 
tions,” by Mr. Francis Wolf, Counselor-at-Law of the International Labor 
- Office; ‘‘ Applicable Law and Competent Courts in Relations between Inter- 
governmental Organizations and Private Parties,” by Finn Seyersted, 
Chief of Division, Norwegian Ministry of Foreign Affairs; and on ‘‘The 
International Court of Justice and the United Nations,’’ by Professor Leo 
Gross of Fletcher School of Law and Diplomacy, Tufts University. 

All the lectures will be given in the morning of each week-day, while a 
number of seminars will be held on several afternoons each week. They 
will be simultaneously interpreted in English or French. Admission to 
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the courses is by card, issued by the Secretariat of the Academy. Applica- 
tion forms should be obtained from the Secretariat, Peace Palace, The 
Hague, and registrations should be filed preferably before June 1. The 
registration fee is 50 florins for a three-week period and 75 florins for the 
six-week period. 


Center for Studies and Research 


At the end of the Academy lecture courses, the Center for Studies and 
Research in International Law and International Relations of the Academy 
will hold a session from August 15 to September 22, 1967, at the Peace 
Palace. Attendance is limited to thirty participants highly qualified by 
their intellectual maturity and experience, of whom fifteen will carry out 
research in the French-speaking section of the Center, and fifteen in 
the English-speaking section. The Directors of Studies for the 1967 
session are Professor Jean A. Salmon of the Free University of Brussels, 
for the French-speaking section; and Mr. Heribert Golsong, Director of 
Legal Affairs of the Council of Europe and Registrar of the European 
Court of Human Rights, for the English-speaking section. The 1967 
session will be devoted to the subject of ‘‘The Protection of Human Rights 


by International Law.” 
ELeanor H. Fince 


LAW OF THE SEA INSTITUTE 


The Law of the Sea Institute at the University of Rhode Island will 
hold its second conference at Kingston, Rhode Island, from June 26 to 29, 
1967.1. The conference will be devoted to consideration of the future of 
the sea’s resources. Among the topics to be discussed are the need for rules 
and rights, existing international arrangements and their implications, 
conflicts and uses of the sea, and alternative regimes for the sea. One 
day’s sessions will be devoted to papers and discussions on the future de- 
velopment of the world’s fisheries. 

Attendance at the conference will not be restricted, and persons interested 
should address inquiries to Professor Lewis M. Alexander, Executive, Di- 
rector, Law of the Sea Institute. 

The Institute has established an Advisory Committee consisting of 
Edward W. Allen of Seattle, Washington; Wilbert M. Chapman of Cali- 
fornia; the Honorable Arthur H. Dean, of New York; Myres 8. McDougal 


of New Haven; and Richard Young of New York. 
E. H. F. 


JOURNAL OF WORLD TRADE LAW 


There has just appeared, under the editorship of Dennis Thompson 
of London, a new periodical to be devoted to matters of legal interest 


1 For an account of the first conference, see 60 A.J.LL. 820 (1966). The Proceedings 
of that conference will be available in late spring at $5.00 a copy. Inquiries should be 
addressed to the Executive Director, Law of the Sea Institute, University of Rhode 
Island, Kingston, R. I. 02881. 
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concerning international trade. It is intended for all lawyers working 
in practical fields involving international trade, and for laymen whose 
work demands a knowledge of the legal issues whick arise. The Journal 
of World Trade Law, to be published six times a vear, will present in- 
formation on the work of the international trade organizations such as 
GATT and UNCTAD as well as on the newly established United Nations 
Commission for International Trade Law (UNCITRAL); the monetary 
and financial institutions, the International Monetary Fund (IMF), the 
World Bank (IBRD) and the International Development Corporation 
(IDC). Attention will be given to regional economic organizations such 
as the European Economic Community (EEC), the Huropean Free Trade 
Association (EFTA), the Latin American Free Trade Area (LAFTA), as 
well as the United Nations regional agencies such as the Economie Com- 
mittees for Africa (ECA), Asia and the Far East (ECAFE), Europe 
(ECE) and Latin America (ECLA). 

Legal aspects of the great trading countries and areas of the world will 
be considered as well as single industries and commodities on a world-wide 
basis as far as possible. Special attention will be given to the law and 
practice affecting the nature and operation of tariff barriers and to the 
other legal and administrative obstacles to trade generally known as ‘‘non- 
tariff barriers,’’ including problems of quotas, subsidies, dumping, import 
permits and licenses and related questions. 

Pointing out the present importance of international trade, the Editor 
in his introduction to the first issue of the Journal of World Trade Law 
states : 


. . . It is no longer possible to separate the legal form of international 
trade arrangements from their positive economic or financial content, 
and in a world of increased specialization there is at the same time a 
need for constant confrontation with work being carried on in inter- 
twining fields. This presents a challenge to the legal profession, which 
this Journal sets out to meet. Although the contributors will be 
principally lawyers, endeavour will be made to relate the legal prin- 
ciples to the reality of the situations in which they are to be applied. 
This, we believe, is what lawyers working closely with industry and 
commerce increasingly desire. It will also provide assistance to those 
active in the field whose main skill is not primarily legal. 


The first issue of the Journal under date of January/February 1967, 
contains articles by Yoshio Ohara on ‘‘Legal Aspects of Japan’s Foreign 
Trade”; by T. H. H. Skeet on ‘‘ Aspects of the International Oil In- 
dustry’’; and by E. Mennens on ‘‘The Common Customs Tariff of the 
European Economie Community.” Briefer contributions consist of notes 
on ‘‘The United States-Canada Automotive Products Agreement of 1965,’’ 
by Stanley D. Metzger; ‘‘Simplified External Trade Documents,” by 
Henri Cornil; ‘‘The United Nations Commission on International Trade 
Law,” and ‘‘Valuation for Duty and the Salomon Case.’’ Future issues 
will include articles on ‘“‘The Licensing of ‘Know-How’ to the Soviet 
Union’’; ‘‘The Regulation of the Sterling Area”; and ‘‘Carriage of Goods 
by Container.’’ 
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The members of the Editorial Advisory Board of the Journal are: 
Homer G. Angelo of the Institut d’Btudes Européennes, Brussels; John H. 
Jackson, University of Michigan ; Otto Kahn-Freund, University of Oxford ; 
E. J. Mestmacker, University of Münster; Stanley D. Metzger, Georgetown 
University Law Center; John Pinder, Political and Economie Planning, 
London; Clive M. Schmitthoff, City of London College; M. Virally. Institut 
Universitaire de Hautes Etudes Internationales, Geneva; and Michel Wael- 
broeeck, Institut d'Études Européennes, Brussels. 

The annual subscription price is $36.00 or £12 12s. All correspondence 
should be addressed to the Editor, Journal of World Trade Law, 12 A 
Maddox Street, London W 1, England. 

Eveanor H. Fincu 


THE SOCIETY’S NEW EXECUTIVE DIRECTOR 


The American Society of International Law in its Newsletter for Janu- 
ary announced the appointment of Mr. Stephen M. Schwebel as Executive 
Director of the Society to succeed Mr. H. C, L. Merillat as of March 1, 
1967. Mr. Schwebel’s education in law and experience in international 
organization affairs well qualify him for assuming the duties of Executive 
Director. He studied international law at Cambridge University under the 
late Judge Sir Hersch Lauterpacht, and has been a member of the Society 
since 1955. The new Executive Director comes to the Society from the 
Department of State, where he served from 1961 to early 1966 as Assistant 
Legal Adviser, and as Legal Adviser to the United States Delegation to 
the General Assembly of the United Nations. He also served as chief 
U. S. representative to the first session of the United Nations Special Com- 
mittee on Principles of International Law Concerning Friendly Relations 
and Co-operation among States in Mexico City in 1964. 

At the time of his appointment as Executive Director of the Society, Mr. 
Schwebel was Special Assistant to the Assistant Secretary of State for 
International Organization Affairs, and United States representative on the 
‘United Nations Advisory Committee on Technical Assistance to Promote the 
Teaching, Study, Dissemination and Wider Appreciation of International 
Law, established in 1965. Since the Society was founded in 1906 for this 
very purpose, it is a source of great satisfaction that this.aim has, after 
sixty years, been recognized and adopted by the present world organiza- 
tion; and it is eminently fitting that the new Executive Direcior of the 
Society should represent the United States on the United Nations Com- 
mittee. 

Mr. Schwebel enters upon his new office with the best wishes of his 
friends and colleagues in the Society as well as those in his previous field 
of activities. 

Eueanor H. Finca 
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SIXTY-FIRST ANNUAL MEETING OF THE SOCIETY APRIL 27-29, 1467 
STATLER Himton Horen, WasHineron, D. C. 


PROGRAM 


THURSDAY, APRIL 27, 1967 
2:15 p.m. 
International Law and Civil Wars—I 


Chairman: Richard A. Falk, Princeton University 
Panelists: Ann Van Wynen Thomas and A. J. Thomas, JL, Southern 
Methodist University: ‘‘Spanish Civil War (1935-1939) ”’ 
Arnold Fraleigh, George Washington University: ‘Algerian War of In- 
dependence’’ 
Donald MeNemar, Princeton Uniwersity: “The Post-Independence War 
in the Congo”’ 


International Co-operation in Satellite Communication Ststems 


Chairman: Abram Chayes, Harvard Law School 
Panelists: John A. Johnson, Vice President, Communications Satellite 
Corporation: ‘‘Forms of International Co-operation in Satellite Com- 
munication Systems”? 
‘Robert K. Woetzel, Boston College: ‘‘International Co-operation in Tele- 
communication for Educational and Cultural Purposes’’ 
Lee R. Marks, District of Columbia Bar: ‘‘Domestic Satelite Systems 
and Their Relation to International Co-operation”’ 


5:15 p.m.—Reception 


8:15 p.m. 
International Law and Cuil Wars—Il 


Chairman: Richard A. Falk, Princeton University 
Panelists: Quincy Wright, University of Virginia: ‘American Civil War”? 
William Everett Kane, Princeton University: ‘‘United Stetes Involve- 
ment in Latin American Civil Strife’’ 
Richard J. Barnet, Institute for Policy Studies: ‘‘ United States Involve- 
ment in Foreign Civil Strife since World War II”? 
Commentators: Abram Chayes, Harvard Law School 
John Norton Moore, University of Virginia School of Law 


Concession Agreements: Problems and Trends in Negotiation and 
Renegotiation 
(Joint Session with Section of International and Comparétive Law, 
American Bar Association) 


Chairman: The Honorable Edward D. Re, Chairman, Foreign Claims 
Settlement Commission of the Umted States 
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Panelists: Raymond Vernon, Harvard Graduate School of Business Ad- 
ministration: ‘‘Trends over Recent Decades in the Negotiation of 
Concession Contracts”? 

Richard Powell, New York Bar: “LAMCO: A Case Study of a Conces- 
sion Contract’’ 

Andreas F. Lowenfeld, Fellow of the Kennedy Institute: ‘‘ Diplomatic 
Intervention in Disputes over Concession Contracts’’ 


FRIDAY, APRIL 28, 1967 
9:15 a.m. 
People’s Republic of China and International Law: Observations 


Chairman: Leon Lipson, Yale Law School 
Panelists: Jerome A. Cohen, Harvard Law School: ‘‘Chinese Communist 
Attitudes toward International Law—and Our Own”? | 
Hungdah Chiu, National Taiwan University: ‘‘Chinese Views on the 
Law of Treaties” 
Douglas M. Johnston, Harvard Law School: ‘Analysis of Chinese Treaty 
Practice”? 


Institutional Aspects of International Trade 


Chairman: Richard N. Gardner, Columbia University School of Law 
Panelists: John Evans, Formerly United States Representative to the 
GATT Council: ‘GATT as an Instrument for Trade Bargaining’’ 
John H. Jackson, University of Michigan Law School: “GATT as an 
Instrument for the Settlement of Trade Disputes”’ 
Joseph A. Greenwald, Deputy Assistant Secretary of State for Economic 
Afairs: “UNCTAD and GATT as Instruments for the Development 
of Trade Policy”? 


12:30 p.m. 


Luncheon meeting, Section of International and Comparative Law, Amer- 
ican Bar Association 


2:15 p.m. 
Institutional and Economic Perspectives on Latin American Integration 


Chairman: Covey T. Oliver, Uniwersity of Pennsylvania Law School 

Panelists: F. V. Garcia-Amador, Director, Department of Legal Affairs, 
Organization of American States: ‘‘Developments in Central American 
Integration’’ 

Francisco Orrego-Vicuiia, Department of Legal Affairs, Grganization 
of American States: ‘‘ Developments in the Latin American Free Trade 
Association”’ 

Walter J. Sedwitz, Assistant Secretary for Economic and Social Affairs, 
Organization of American States: ‘Economie Aspects of Latin Ameri- 
can Integration”? 
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Some Contemporary Problems in Treaty Law Suggested by the Draft 
Articles on the Law of Treaties of the International Law Commission 


Chairman: William W. Bishop, Jr., University of Michigan Law School 
Panelists: Oliver J. Lissitzyn, Columbia University School of Law: ‘‘Sta- 
bility and Change in Treaty Law: The Doctrine of Rebus Sic Stanti- 
bus” 
Richard B. Bilder, University of Wisconsin Law School: ‘‘Breach of 
Treaties and Responses Thereto’’ 
Commentator: Myres S. McDougal, Yale Law School 


6:00 p.m.—Reception 


7:15 p.m. 
ANNUAL DINNER 
Speakers: John R. Stevenson, President of the Society 
The Honorable Henry H. Fowler, Secretary of the Treasury 


Sir Kenneth Hamilton Bailey, C.B.E., Q.C., High Commissioner of Aus- 
tralia in Canada 


SATURDAY, APRIL 29, 1967 
9:30 a.m. 


Business Meeting and Election of Officers 


2:15 p.m. 


The Philip C. Jessup International Law Moot Tribunal Competition 
(Arranged by the Association of Student International Law Societies) 


Case of UNITED STATES V. FRANCE 
Re: Sovereignty over Territory on the Moon 


Judges: Honorable Leonard C. Meeker, The Legal Adviser, Department 
of State 
Walter F. Sohier, Of the New York Bar 
George Bunn, General Counsel, U. S. Arms Control and Disarmament 
Agency a 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


The material for this section is compiled by Charles I. Bevans, Assistant 
Legal Adviser, Department of State. 


AVIATION 


U. 8.-US SR. Cwil Air Transport Agreement 


The United States and the Soviet Union on November 4, 1966, signed 
a Civil Air Transport Agreement * providing for reciproca: air services 
between New York and Moscow by Pan American World Airways and the 
Soviet airline, Aeroflot. Following is an excerpt from a statement made by 
Llewellyn E. Thompson, Acting Deputy Under Secretary for Political 
Affairs, upon signing the agreement: 

This is for the United States a welcome oceasion. It was just 20 
years ago that the United States signed the first of its modern civil 
air transport agreements. Since that time, through a series of other 

_agreements, the countries of the world have evolved an air transport 
network serving essentially the entire globe. So far, one of the princi- 
pal omissions in this network has been direct air service between the 
Soviet Union and the United States by airlines of these two countries. 
The agreement we have just signed corrects this omission by making 
possible direct air service between Moscow and New York. 

The inauguration of service requires additional agreernent on tech- 
nical matters between the appropriate agencies of the two Govern- 
ments. It also requires a mutually acceptable commercial agreement 
between the airlines involved. We feel confident that these matters 
can be worked out satisfactorily over the coming months and that by 
the next tourist season we will see Soviet and American airplanes 
serving our two countries. ... . 


(Dept. of State Press Release No. 265, Nov. 4, 1966; 
55 Dept. of State Bulletin 791 (1966).) 


EUROPEAN Space RESEARCH ORGANIZATION 
Location of station in Alaska 


An agreement for the first foreign space station on U. S. territory was 
entered into at Paris on November 28, 1966, by an exchange of notes be- 
tween Ambassador Charles B. Bohlen and the European Space Research 
Organization (ESRO).2 The White House announcement of the agreement 
reads in part as follows: 


The President has been informed that an agreement for the first foreign 
space station on U. S. territory was reached in Paris today [November 28] 
by an exchange of notes between Ambassador Charles E. Bohlen and the 
European Space Research Organization (ESRO). 


1T.LAS., No. 6135; 6 Int. Legal Materials 83 (January, 1967). 
2 Executive Order 11318 of Dec. 5, 1966, relates to the agreement. 
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. The agreement provides for the establishment of an ESRO station near 
Fairbanks, Alaska, to receive telemetry from, and send commands to, 
ESRO scientific satellites. 

This agreement is in conformance with the President’s annsunced in- 
tention of cooperating with others in space, as he stated during a recent 
visit with Chancellor [Ludwig] Erhard of Germany to the Kennedy Space 
Center : 3 


We would like so much to see many more multilateral projects 
organized and managed by the countries of Europe, acting together. I 
would like to say this afternoon that the United States is prepared, if 
requested, to jom with them in space efforts of mutual benefits by 
providing launch vehicles or in whatever other ways you leaders may 
feel that we can be of help. 


The United States National Aeronautics and Space Administration 
(NASA) is designated as the cooperating agency with ESRO for imple- 
mentation of the agreement. Under a memorandum cf understanding be- 
tween NASA and ESRO of July 8, 1964,4 NASA will launch the first two 
ESRO satellites, designed to study the ionosphere and solar radiation. 
The first launching is expected from the Western Test Range in Cali- 
fornia early in 1967. 

The members of ESRO are Belgium, Denmark, France, Federal Republic 
of Germany, Italy, Netherlands, Spain, Sweden, Switzerland, and the 
United Kingdom. ESRO has scientific and technical establishments in 
several Huropean countries and will build other telemetry stations outside 
Europe. The purpose of ESRO is to ‘“‘provide fcr, and to promote, 
collaboration among European states in space research and technology 
exclusively for peaceful purposes.’’ 

_ The Fairbanks station, one of a network to be constructed by ESRO, 
is expected to require the presence of some 25 technical personnel. 

Although use of the ESRO station to support NASA programs is not 
contemplated, mutual support would be technically feasible since ESRO 
stations will be compatible with NASA’s Space Tracking and Data 
Acquisition Network. 

ESRO will receive certain privileges and immunities customarily ac- 
corded to international organizations located in the United States. 

It is expected that the station will be operational by the summer of 1967. 


(White House Press Release (Austin, Tex.) dated Nov. 28, 1966; 
55 Dept. of State Bulletin 979 (1966).) 


OUTER Space Treaty 5 


The Treaty on Principles Governing the Activities of States in the Ex- 
ploration and Use of Outer Space, including the Moon and Other Celestial 


3 For text of President Johnson’s remarks at Cape Kennedy, Fla., on Sept. 27, see 
Dept. of State Bulletin of Oct. 17, 1966, p. 581. 

4 For background and text, see tbid., Aug. 10, 1964, p. 203. 

5 The text of the treaty is printed at p. 644 below. 
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Bodies, the text of which was unanimously endorsed by the General As- 
sembly of the United Nations on December 19, 1966, and which was opened 
for signature at Washington, London and Moscow on January 27, 1967, 
was signed on behalf of the United States on that date, and submitted to 
the Senate for approval on February 7, 1967 (Senate Executive D, 90th 
Congress, Ist Session). 

A statement by Arthur J. Goldberg, United States Representative to the 
United Nations, in Committee I, on the Outer Space Treaty, on December 
17, 1966, is quoted in part below: 


We of the United States regard this Treaty as an-important step toward 
peace. We do not wish to exaggerate its significance, but neither do we 
underrate it. It will greatly reduce the danger of international conflict, 
and promote the prospects of international cooperation for the common in- 
terest, in the newest and most unfamiliar of all realms of human activity, 
a realm in which the actions of nations are sure to be fateful for good or ul. 

The greatest danger facing us in outer space comes not from the physical 
environment, however cold and hostile it may be, but from our own human 
nature, and from the discords that trouble our relationship here on earth. 
Therefore, as we stand on the threshold of the space age, our first responsi- 
bility as governments is clear. We must make sure that man’s earthly 
conflicts will not be carried into outer space. 

We know that not all these conflicts are easily or quickly ended. But 
it has for years been the deep desire and hope of many countries, my own 
included, that the danger which they pose might be reduced; that the ex- 
tension of them into new realms might be prevented; and that this might be 
achieved in ways which would advance the interests of all nations. , 

This treaty responds to that desire and hope. It thus takes its place in a 
historic progression: First was the Antarctic Treaty of 1959, reserving that 
large area of the world for exclusively peaceful activity; Second was the 
limited test ban treaty of 1963; And third is the treaty which now lies 
before this committee. 

We hope and believe this series of peace-building agreements will con- 
tinue to grow. Nothing would make us happier than if the Treaty against 
the proliferation of nuclear weapons should soon be added as the fourth 
item on this historie list. 

Thus step by step, we may manage to relieve our fellow man of the 
increasingly heavy burden of conflict and armaments and danger he has 
borne for so long. And, step by step, we may also advance the rule of 
law into further areas of the relations between states. 

In this great endeavor we can take much encouragement from the record 
of the negotiations on this treaty, which took place in the Legal Subcom- 
mittee beginning last July 12 in Geneva, and were completed here in New 
York. These negotiations were remarkable for their speed and for the 
businesslike and reasonable attitude of all concerned. 

In such a successful negotiation no party gains all that it wanted but 
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no party’s major interests are injured, and every party gains something 
as the areas of common interest are discovered and defined. It was in this 
spirit of reasonable compromise that the negotiators reached agreement on 
a number of points of difference, not only between the two principal space 
powers, but also between them and the other powers. The result is a 
treaty which reflects a very fair balance of interests and obligations from 
the standpoint of all concerned, ineluding the countries which as yet have 
little or no space program of their own. 

The aim of the negotiators of this treaty was not to provide in detail 
for every contingency that might arise in the exploration and use of outer 
space, many of which are unforseeable, but rather to establish a set of 
basic principles. The Treaty’s provisions are purposely broad. -But they 
are provisions which should be welcomed by the United Nations and par- 
ticularly by the General Assembly, for a great many of them derive from 
the recommendations which the Assembly made in two of its important 
resolutions of 1963: the Declaration of Legal Principles Governing Activi- 
ties in Outer Space, and the ‘‘no bombs in orbit’’ resolution. Moreover, 
the treaty responds to some of the most important concerns assigned to the 
General Assembly by the Charter: disarmament and the regulation of 
armaments; international cooperation in the political and other fields; and, 
by no means least in importance, the progressive development of interna- 
tional law. 

Indeed, one of the most important principles in the treaty is that con- 
tained in Article III, which binds all parties to carry on their activities in 
outer space ‘‘in accordance with international law, including the Charter 
of the United Nations.” As man steps into the void of outer space, he will 
depend for his survival not only on his amazing technology, but also on 
this other gift which is no less precious: the rule of law among nations. 

I shall not detain the committee with a full discussion of the treaty’s 
provisions. But I do wish to comment both on its arms control provisions 
and on those relating. to peaceful cooperation. 


Arms CONTROL PROVISIONS 


The United States view of the significance of the treaty’s provisions on 
arms control was summed up by President Johnson in his statement a week 
ago, when he welcomed this treaty as ‘‘the most important arms control 
development since the limited test ban treaty of 1963.’’ The substance 
of the arms control provisions is in Article IV. This article restricts 
military activities in two ways: 


First, it contains an undertaking not to place in orbit around the éarth, 
install on the moon or any other celestial body, or otherwise in outer space 
nuclear or any other weapons of mass destruction. 

Second, it limits the use of the moon and other celestial bodies ex- 
clusively to peaceful purposes, and expressly prohibits their use for estab- 
lishing military bases, installations or fortifications ; testing weapons of any 
kind; or conducting military maneuvers. 


1967] CONTEMPORARY PRACTICE OF THE UNITED STATES 589 


Quite as important as these arms control provisions are the means avail- 
able for assuring each party that the others are living up to them. I 
wish to call attention particularly to Articles I, H and XII. The principle 
used is similar to that embodied in the Antarctic Treaty of 1959; 
namely, free access by all parties to one another’s installations. 

This principle finds expression first in Article I, which provides that 
“*there shall be free access to all areas of celestial bodies.’ It is remforced 
by the prohibition in Article II against national appropriation of outer 
space or of celestial bodies. And it is further reinforeed as regards 
celestial bodies by Article XII, under which ‘‘ All stations, installations, 
equipment and space vehicles on the moon and other celestial bodies shall 
be open to representatives of other States Parties to the Treaty on a basis 
of reciprocity.” 

The words ‘‘on a basis of reciprocity” in Article XII do not confer, or 
imply the existence of, any right or power to veto proposed visits to other 
countries’ facilities on a celestial body. As I said on this point in the 
Legal Subcommittee in Geneva last August 3: 


A veto is not compatible with the idea of reciprocity and reciprocal 
rights. If there is a veto, there are no meaningful rights; without the 
existence of rights there can be no reciprocity. 


The meaning of the words ‘‘on the basis of reciprocity’? in Article XII 
is in fact the meaning which common sense would dictate—and which was 
fully accepted by all the members of the Legal Subcommittee in Geneva; 
namely, that representatives of a state party to the treaty conducting 
activities on celestial bodies will have a right of access to the stations, 
installations, equipment and space vehicles of another state party on a 
celestial body, regardless of whether the second state has ever claimed, or 
has ever exercised, a right of access itself. The fact that the second 
state may not have asserted such a right, or may not have exercised it, in 
no way impairs the first state’s right to access. However, if the first state 
has denied access to representatives of the second state, then the latter is 
not required, on the principle of reciprocity, to grant access to repre- 
sentatives of the first state. Indeed, the same logical result would follow 
whether or not this Treaty provision contained any express mention of 
reciprocity. 

Moreover, any denial of access to facilities contemplated in this article 
would entitle the other party to exercise such other remedies as it would 
have under international law. . 

In my statement of August 3 to the subcommittee, I made clear that the 
United States delegation was prepared to agree to inclusion of the words 
‘fon a basis of reciprocity” if the understanding I have just outlined, and 
have just repeated here, Mr. Chairman, was generally shared——and, in par- 
ticular, was shared by the Soviet Union—and if the remaining provisions in 
the article were consistent with-the idea of reciprocity and meaningful 
treaty rights. I stated explicitly that the veto clause was not consistent 
and not acceptable. Nor does the requirement of advance notice of a 
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projected visit suggest any veto right or power. The United States ac- 
cepted the advance notice provision on the suggestion of our friends from ` 
Japan who pointed out at an early date that concern for the safety of our 
astronauts and the integrity of our facilities on celestial bodies requires 
that a visitor be asked to give reasonable advance notice of his intended 
visit. The restricted purpose of this notice requirement is expressly stated 
in Article XII to be ‘‘in order that appropriate consultations may be held 
and that maximum precautions may be taken to assure safety and to avoid 
interference with normal operations in the facility to be visited.’’ There 
is no veto. 


PEACEFUL COOPERATION PROVISIONS 


Now I turn to the more affirmative provisions of the treaty—those which 
lay down some basic ground rules for peaceful cooperation among nations 
in the exploration and use of outer space. 

The keynote is struck in the very first operative words of the treaty, in 
Article I: 


The exploration and use of outer space, including the moon and other 
celestial bodies, shall be carried out for the benefit and in the interests 
of all countries, irrespective of their degree of economic or scientific 
development, and shall be the province of all mankind. 


The same article goes on to make clear that the exploration and use 
of outer space shall be the right of all states without any discrimination 
and on a basis of equality. This and other provisions, particularly that 
which prohibits claims of territorial sovereignty, make clear the intent of 
the treaty that outer space and celestial bodies are open not just to the big 
powers or the first arrivals, but shall be available to all, both now and in 
the future. This principle is a strong safeguard for the interests of those 
states which have, at the present time, little or no active space program 
of their own. Their interests are also protected by other provisons, for 
example: 


Article VII, which fixes on the launching state the responsibility for 
any damage caused by objects launched by or for them, or from their 
territory ; 

Article IX, which requires states to conduct their space activicies ‘‘ with 
due regard to the corresponding interests of all other States Parties to the 
Treaty.’’ This includes a specific obligation to avoid harmful contamina- 
tion of outer space or of celestial bodies, and also to avoid adverse changes 
in the terrestrial environment ; 

And Article XI, which requires the fullest practicable public reporting, 
by parties conducting space activities, of ‘‘the nature, conduct. locations 
and results of such activities’’—a practice which my own country has 
voluntarily followed since the space age began. This provision seeks to 
assure that the full scientific harvest from space research will be available 
to all the world, not just to the parities that do most of the exploring. / 
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It is wise and proper that the treaty should secure these rights and 
benefits to all parties, including the non-launching nations. For their co- 
operation also is necessary in many respects, some of which the treaty also 
provides for, such as assistance to and return of any astronauts who may 
make emergency landings on their territory and return to the owner of 
objects launched. into outer space which fall on their territory. In ad- 
dition, maximum benefits from the exploration of outer space depend on 
the cooperation of the international scientific and technical community in all 
nations, large and small alike. 

We are all in this venture together, and we need one another’s co- 
operation. 

The same spirit of cooperation, let me say emphatically, should prevail 
also among the major space countries, specifically my own country and 
the Soviet Union—and any others that may later develop comparable pro- 
grams of space launchings and manned flight. Two provisions of the treaty 
concretely illustrate this desirable relationship. Article IX calls for inter- 
national cooperation and mutual assistance and includes a provision for 
consultation in the case of potentially harmful experiments. Article V 
requires that the same universal respect for life and limb which has been 
traditional among mariners at sea for many centuries shail also govern 
among astronauts in outer space. In all space activities, under this article, 
‘‘the astronauts of one State Party shall render all possible assistance to the 
astronauts of other States Parties.” And any party which discovers con- 
ditions in outer space that could endanger the life or health of astronauts 
is obliged to report this to the other parties or to the Secretary General 
of the United Nations. 

As the space age proceeds, and particularly as manned space flights 
develop, many forms of cooperation between astronauts of major space 
powers are sure to develop which today cannot be foreseen. The framers 
of this treaty did not try to peer into the unforeseeable; but rather we 
tried to insure, by laying down broad principles, that all concerned will 
enter this unknown realm as friends and partners in peace. 


TRACKING FACILITIES, ACCESSION 


Before concluding, I wish to make brief additional comments on two 
of the articles of the treaty. 

The first of these is Article X, dealing with the granting of tracking 
facilities. In this I speak on behalf of a large number of states, some of 
which have granted tracking facilities and some of which have not. 

We welcome the revised form in which this article appears in the final 
text of the treaty. The article requires that if a party has granted tracking 
facilities to another party it is obliged, on an equal basis, to consider a 
request for tracking facilities by a third party. It is quite clear from the 
text of the article, however, that there must be agreement between the 
parties concerned for the establishment of a tracking facility. The article 
as thus revised recognizes that the elements of mutual banefit and aec- 
ceptability are natural and necessary parts of the decision whether to enter 
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into an agreement concerning such a facility, and it properly incorporates 
the principle that each state which is asked to cooperate has the right to 
consider its legitimate interests in reaching its decision. 

Finally, I wish to comment briefly on the accession clause in Article XIV 
of the treaty. The adoption of the accession clause now included in the 
Treaty on Principles Governing the Activities of States in the Exploration 
and Use of Outer Space—urged because of exceptional circumstances favor- 
ing a very broad geographical coverage for the space treaty—does not, of 
course, bring about ithe recognition or otherwise alter the status of an 
unrecognized regime or entity which may seek to fils an instrument of 
accession to the space treaty. Under international law and practice, recog- 
nition of a government or acknowledgment of the existence of a state is 
brought about as the result of a deliberate decision and course of conduct 
on the part of a government intending to accord recognition. Recognition 
of a regime or acknowledgment of an entity cannot be inferred from sig- 
nature, ratification or accession to a multilateral agreement. The United 
States believes that this viewpoint is generally accepted and skared, and 
it is on this basis that we join in supporting the present final clauses of the 
space treaty. 


(U. S. Delegation to the General Assembly, Press Release No. 5034, 
Dec. 17, 1966; 56 Dept. of State Bulletin 78 (1967).) 


SOUTHERN RHODESIA ° 


U. 8. Executive Order 11,322 Relating to Trade and Other Transactions 
Involving Southern Rhodesia, signed by President Johnsen Jan. 5, 
1967 


Executive Order 11322 


RELATING TO TRADE AND OTHER Transaotions INVOLVING 
SOUTHERN RHODESIA 


By virtue of the authority vested in me by the Constitution and laws 
of the United States, including section 5 of the United Nations Participa- 
tion Act of 1945 (59 Stat. 620), as amended (22 U.S.C. 287c), and section 
801 of Title 3 of the United States Code, and as President of the United 
States, and considering the measures which the Security Council of the 
United Nations, by Security Council Resolution No. 282 adopted December 
16, 1966, has decided upon pursuant to article 41 of the Charter of the 
United Nations, and which it has called upon all members of the United 
Nations, including the United States, to apply, it is hereby ordered: 


Szorton 1. The following are prohibited effective immediately, notwith- 
standing any contracts entered into or licenses granted before the date of 
this Order: 


6 For texts of Security Council Resolution 232, adopted Dec. 16, 1966, end General 
Assembly Resolution 2151, see pp. 652-654 below. 
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(a) The importation into the United States of asbestos, iron ore, chrome, 
pig-iron, sugar, tobacco, copper, meat and meat products, and hides, skins 
and leather originating in Southern Rhodesia and exported therefrom after 
December 16, 1966, or products made therefrora in Southern Rhodesia or 
elsewhere. ) 

(b) Any activities by any person subject to the jurisdiction of the 
United States, which promote or are calculated to promote the export 
from Southern Rhodesia after December 16, 1966, of any of the com- 
modities specified in subsection (a) of this section originating in Southern 
Rhodesia, and any dealings by any such person in any such commodities 
or in products made therefrom in Southern Rhodesia or elsewhere, includ- 
ing in particular any transfer of funds to Southern Rhodesia for the pur- 
poses of such activities or dealings: Provided, however, that the prohibition 
against the dealing in commodities exported from Southern Rhodesia or 
products made therefrom shall not apply to any such ecmmodities or 
products which, prior to the date of this Order, had been imported into the 
United States. 

(c) Shipment in vessels or aircraft of United States registration of any 
of the commodities specified in subsection (a) of this section originating 
in Southern Rhodesia and exported therefrom after December 16, 1966, 
or products made therefrom in Southern Rhodesia or elsewhere. 

(d) Any activities by any person subject to the jurisdiction of the United 
States, which promote or are calculated to promote the sale cr shipment to 
Southern Rhodesia of arms, ammunition of all types, military aircraft, 
military vehicles and equipment and materials for the manufacture and 
maintenance of arms and ammunition in Southern Rhodesia. | 

(e) Any activities by any person subject to the jurisdiction of the United 
States, which promote or are calculated to promote the supply to Southern 
Rhodesia of all other aircraft and motor vehicles, and of equipment and 
materials for the manufacture, assembly, or maintenance of aircraft or 
motor vehicles in Southern Rhodesia; the shipment in vessels or aircraft 
of United States registration of any such goods destined for Southern 
Rhodesia; and any activities by any persons subject to the jurisdiction of 
the United States, which promote or are calculated to promote the manu- 
facture or assembly of aircraft or motor vehicles in Southern Rhodesia. 

(£) Any participation in the supply of oil or oil products to Southern 
Rhodesia (i) by any person subject to the jurisdiction of the United States, 
or (11) by vessels or aircraft of United States registration, cr (ili) by the 
use of any land or air transport facility located in the United States. 

Sec. 2. The functions and responsibilities for the enforcement of the 
foregoing prohibitions are delegated as follows: 


(a) To the Secretary of State, the function and responsibility of enforce- 
ment relating to the importation into, or exportation from the United States 
of articles, including technical data, the control of the impcrtation or ex- 
portation of which is provided for in section 414 of the Mutual Security 
Act of 1954 (68 Stat. 848), as amended (22 U.S.C. 1934), and has been 
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delegated to the Secretary oz State by section 101 of Executive Order No. 
10973 of September 3, 1961. 

(b) To the Secretary of Commerce, the function and responsibility of 
enforcement relating to— 

(i) the exportation from the United States of articles other than the 
articles, including technical data, referred to in subsection (a) of this 
section; and 

(ii) the transportation in vessels or aircraft of United States registra- 
tion of any commodities the transportation of which is prohibited by sec- 
tion 1 of this Order. 

(c) To the Secretary of the Treasury, the function and responsibility of 
enforcement to the extent not delegated under subsections (a) or (b) of 
this section. 

Sec. 3. The Secretary of State, the Secretary of the Treasury, and the 
Secretary of Commerce shall exercise any authority which such officer may 
have apart from the United Nations Participation Act of 1945 or this Order 
so as to give full effect to this Order and Security Council Resolution 
No. 282. 

Sec. 4. (a) In carrying out their respective functions and responsi- 
bilities under this Order, the Secretary of the Treasury and the Secretary 
of Commerce shall consult with the Secretary of State. Each such Secre- 
tary shall consult, as appropriate, with other government agencies and 
private persons. 

(b) Each such Secretary shall issue such regulations, licenses, or other 
authorizations as he considers necessary to carry out the purpcses of this 
Order and Security Council Resolution No. 282. 

Sec. 5. (a) The term ‘‘United States,” as used in this Order in a geo- 
graphical sense, means all territory subject to the jurisdiction of the United 
States. 

(b) The term ‘‘person’’ raeans an individual, partnership, association, 
or other unincorporated body of individuals, or corporation. 


[Signed] Lynpow B. JOHNSON 


THE Warre HoUsE, 
January 5, 1967. 


[F.R. Doe. 67-241; Filed, Jan. 5, 1967; 1:23 p.m.] 
(82 Fed. Reg. 119) 


Souvrau West AFRICA 


United Nations responsibility—Statement and aide-memoire regarding 
the Judgment of the International Court of Justice" 


Following are: (1) an excerpt from a statement made in plenary session 
of the U.N. General Assembly on October 12, 1966, by Arthur J. Goldberg, 


7 For the Judgment of the International Court of Justice, see 61 A.J.L.L. 116 (Janu- 
ary, 1967). For the General Assembly Resolution of Oct. 27, 1966, see p. 649 below. 
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U. S. Representative to the United Nations; (2) an excerpt from a state- 
ment made by the United States Representative James M. Nabrit, Jr., in 
the U.N. General Assembly on October 27, 1966, concerning the adoption 
by the General Assembly of a resolution on South West Africa; (3) the 
text of the U. S. statement of July 27, 1966, concerning the Judgment of the 
International Court of Justice cf July 18, 1966; and (4) the text of an aide- 
memoire concerning the Judgment of the International Court of Justice, 
handed to Ambassador H. L. T. Taswell of South Africa on September 
21, 1966, by Assistant Secretary of State for African Affairs Joseph 
Palmer IJ, in reply to the aide-memoire from the South African Govern- 
ment delivered to Under Secretary of State George Ball by Ambassador 
Taswell on August 17, 1966: 


1. Excerpt from a statement made in plenary session of the U.N. General 
Assembly on October 12, 1966, by Arthur J. Goldberg, U. K. Repre- 
sentative to the United Nations: 


It may be useful at this stage of our debate to sum up at this point 
the essential elements of this broad agreement, which we believe exists in 
this Assembly. 

First, the people of South West Africa, like all peoples, have the right 
to determine their own future. 

Second, South West Africa is a territory having an international status 
and will remain so until its people exercise this right of self-determination. 

Third, South Africa’s right to administer the territory arose solely 
from the mandate. 

Fourth, as the mandatory power, South Africa incurred certain obliga- 
tions toward the people of the territory—ineluding the promotion of their 
material and moral well-being and their social progress. It has not ful- 
filled these obligations. Indeed, it has even gone so far as to impose on 
the territory the abhorrent system of racial segregation known as apartheid. 

Fifth, as the mandatory power, South Africa incurred certain obliga- 
tions to the international community, for which the General Assembly has 
supervisory responsibilities. Among these are chligations to report annu- 
ally on its administration of the territory and to transmit petitions from 
the inhabitants. South Africa has repeatedly refused to carry out these 
obligations. We are thus confronted with a continuing material breach 
of obligations incumbent upon the mandatory power. 

Sixth, South Africa itself has disavowed the mandate, asserting that it 
ceased to exist upon the dissolvtion of the League of Nations. 

Seventh, by virtue of the breach of its obligations and its disavowal of 
the mandate, South Africa forfeits all right to continue to administer the 
Territory of South West Africa. Indeed, it is because of South Africa’s 
own actions that it can no longer assert its right under the mandate; and 
apart from the mandate, South Africa has no right to administer the terri- 
tory. 
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Eighth, in these circumstances the United Nations must be prepared to 
discharge its responsibilities with respect to South West Africa. 

On these eight points, Mr. President, we believe all but a very few 
members are in essential agreement. We agree on the nature of the 
problem. We agree on the objective. It is highly important that our 
near-unanimity on these fundamentals should be made manifest. 


(55 Dept. of State Bulletin 690 (1966).) 


2. Excerpt from a statement made by the United States Representative 
James M. Nabrit, Jr., in the U.N. General Assembly on October 27, 1966, 
concerning the adoption by the General Assembly of a resolution on South 
West Africa: 


The General Assembly has now acted upon the resolution with respect 
to South West Africa. We would have preferred that a wider consensus 
in wording and expression could have been achieved to assure that the 
resolution would have had even broader unanimity in the voting, particu- 
larly among all of the permanent members of the Security Council. We 
accept the result in good spirit and congratulate all who with patience 
and persistence contributed to this good result which reflects near 
unanimity on the part of this institution. 

We have voted for this resolution in its amended form in the belief 
that the text does not in fact depart from the essential objectives we had in 
mind in the statement by Ambassador Goldberg on October 12. We did 
so in the light of the many consultations in which we have been engaged 
and after careful consideration of the significant changes which have been 
made in the original text. 

If members cooperate realistically and constructively in the implementa- 
tion of this resolution, we are hopeful it will contribute materially in pre- 
paring the way for the conclusions which a special session must then reach 
on how the material and moral well-being and social progress of the in- 
habitants of South West Africa can henceforth be assured. 

Our interpretation of this resolution and the basis on which we have 
supported it is that it is South Africa’s rights that have come to an end, 
not the concept of international responsibility itself, and that this conse- 
quence has derived both from South Afriea’s failure to fulfill its obliga- 
tions and from its disavowal of the mandate. The rights of the inhabitants 
as well as the rights and responsibilities of the United Nations as con- 
firmed by the various advisory opinions of the International Court of 
Justice continue. 

How the United Nations should discharge this responsibility, as it is 
called upon to do in paragraph 5 of the resolution, will be decided upon 
in light of the recommendations of the new Ad Hoe Committee for South 
West Africa established under paragraph 6. The task of that Committee 
is to recommend practical means by which South West Africa should 
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be administered so as to enable the people of the territory to exercise the 
right of self-determination and to achieve independence. We hope that it 
will do its work seriously and realistically. It must, of course, be free to 
consider all means compatible with the charter and this resolution, and 
we would expect it to undertake appropriate consultation with all govern- 
ments legitimately concerned with this grave matter. 

I also wish to call attention to the importance of paragraph 7 of this 
resolution, for this paragraph calls upon South Africa to refrain from any 
action which might in any way tend to alter the present international status 
of the territory. It is necessary that this paragraph be observed strictly so 
as to avoid any prejudice to the international status of the territory or to 
future actions designed to discharge the responsibility of the United Na- 
tions. We are not unaware that the resolution also calls the attention of 
the Security Council to its terms and we are conscious of our responsibilities 
in the Council. 

In voting for this resolution the United States has underteken no com- 
mitment as to action which we would consider appropriate in the Security 
Council, should the Security Council later be seized of this question, since 
we do not wish to prejudice the report of the Coramittee and since it would 
of necessity depend upon the situation prevailing at that time. 


(55 Dept. of State Bulletin 870 (1966).) 


3. Text of U.S. statement of July 27, 1966, concerning the Judgment of 
the International Court of Justice of July 18, 1966: 


The interest of the United States both in upholding the ruls of law and 
in the discharge by the United Nations of the latter’s responsibilities for 
South West Africa requires careful appraisal of the Judgment of the Inter- 
national Court of Justice of July 18, 1966. Al its implications for the 
future of the problem cannot now be foreseen. However, in the view of the 
United States Government, the following basic legal considerations emerge 
as a framework for future developments. 

The July 18th Judgment is of limited scope. The only question the 
Court has decided is whether Ethiopia and Liberia have a legal right or 
interest regarding the subject matter of their claims. It does not decide 
those claims. That is to say, it does not, as was requested by the ap- 
plicants, determine whether the Mandate is in effect, whether South Africa 
must aecept United Nations supervision of its administration of the Man- 
date and whether, in applying apartheid in South West Africa, South 
Africa violates its obligations to ‘‘promote to the utmost the material and 
moral well-being and the social progress of the inhabitants.’’ All the 
Court held was that Ethiopia and Liberia did not have sufficient standing 
to be entitled to a determination of these issues. With respect to this 
limited issue, the Judgment is final and binding on the parties under the 
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The principles governing the Mandate were the subject cf Advisory 
Opinions of the International Court of Justice in 1950, 1955 and 1956, 
which the Court issued at the request of the United Nations General As- 
sembly. These Advisory Opinions established that the Mandate continues 
in effect and that South Africa cannot alter the status of the Territory 
without the consent of the United Nations, that South Africa continues to 
be bound under the Mandate to accept United Nations supervision, to sub- 
mit annual reports and to forward petitions to the United Nations General 
Assembly, as well as to ‘‘promote to the utmost the material and moral 
well-being and the social progress of the inhabitants.’’ 

The Judgment of July 18th has not diminished the legal authority of 
these Advisory Opinions. They remain the basic and authoritative state- 
ments of the International Court of Justice on important substantive legal 
questions, including the existence and scope of South Africa’s obligations 
and the rights of the inhabitants of South West Africa. They provide 
essential legal guidance for the conduct of all concerned. Thus, the 
authority of the International Court of Justice remains a strong and 
essential basis for seeking respect for the rights of the inhabitants of South 
West Africa and respect for the obligations arising out of the Mandate 
Agreement. 

The United States will continue to support the authority of the Opinions 
and Judgments of the Court as to those questions on which it has passed. 


(Dept. of State Press Release No. 176 of July 27, 1966; 
55 Dept. of State Bulletin 281 (1965).) 


4, Text of an aide-memoire concerning the Judgment of the Interna- 
tional Court of Justice, handed to Ambassador H. L. T. Taswell of South 
Africa on September 21, 1966, by Assistant Secretary of State for African 
Affairs Joseph Palmer II, in reply to the aide-memoire from the South 
African Government delivered to Under Secretary of State Gecerge Ball by 
Ambassador Tasweli on August 17, 1966: 


The Government of the United States refers to the aide-memoire of the 
Government of South Africa, which was handed to the Acting Secretary of 
State by the Ambassador on August 17, 1966. 

That communication in turn referred to an aide-memoire that was con- 
veyed to the South African Government by the American Embassy at 
Pretoria on July 15. The United States aide-memoire of July 15 con- 
tained the following statements concerning the views of the United States 
Government on the South West Africa case then pending before the Inter- 
national Court of Justice: 


South Africa, like the United States and other United Nations 
Members, has the obligation under Article 94 of the United Nations 
Charter to comply with decisions of the International Court of Justice 
in cases to which it is a party. Without prejudging the nature of the 
decision the Government of the United States assumes that all parties 
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to the case, including the South African Government, will respect the 
rule of law and comply with the terms of the Judgment. 

The United States Government would be glad to receive the South 
African Government’s appreciation of the situation. 

The Government of South Africa should understand that the Gov- 
ernment of the United States will feel obligated to support the decision 
of the International Court of Justice. It is clear that this will be the 
view of an overwhelming majority of United Nations members. 


The South African aide-memoire of August 17 asserts that these state- 
ments constituted ‘‘interference by bringing unwarranted pressure to 
bear’’ on the Government of South Africa. The Government of the United 
States cannot accept this characterization of a communication intended 
merely to make clear, without prejudging the outcome of pending litiga- 
tion, that the United States would support that outcome whatever it might 
be. 

A considerable part of the South African aide-memoire of August 17 


is devoted to an exposition of views on the merits of the South West Africa ` 


case which South Africa had advanced in its presentations to the Interna- 
tional Court of Justice. Beyond that, the South African aide-memoire 
seeks to represent the Court’s Judgment of July 1966, as lending support 
to the position taken by South Africa on some of the substantive issues 
in the case. In the view of the United States, any such analysis of the 
Court’s Judgment is untenable. The July 18 Judgment decided only one 
question: whether Ethiopia and Liberia had a legal right or interest en- 
titling them to a determination of claims they had put before the Court 
concerning the administration of the mandate for South West Africa. 
All the Court decided was that Ethiopia and Liberia did not have such a 
legal right or interest. The Court therefore did not decide the merits 
of their claims. 

The Judgment of July 18, therefore, in no way diminished the legal 
authority of advisory opinions given by the Court m 1950, 1955 and 1956 
at the request of the United Nations General Assembly. These advisory 
opinions established that the mandate for South West Africa continues in 
effect, that South Africa cannot alter the status of the territory of South 
West Africa without the consent of the United Nations, and that.South 
Africa continues to be bound under the mandate to accept United Nations 
supervision, to submit annual reports and to forward petitions to the 
United Nations General Assembly, as well as to ‘‘promote to the utmost 
the material and moral well-being and the social progress of the inhabi- 
tants.’’ 

These opinions remain the basic and authoritative statements of the 
International Court of Justice on important substantive legal questions, 
including the existence and scope of South Africa’s obligations and the 
rights of the inhabitants of South West Africa. 

The South African aide-memoire of August 17 requested 


that in view of the stand taken by the United States Government 
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will now abide by the decision, and that having regard also to the 
further implications outlined above, it will instruct its representatives 
at the United Nations to oppose any renewal of the vendetta against 
South Africa. 


The United States Government does indeed accept as final and binding 
on the parties, in accordance with the United Nations Charter and the 
Statute of the Court, the Judgment of July 18 on the issue of the legal 
right or interest of the applicant states, Ethiopia and Liberia, to secure a 
determination of their claims. In keeping with its position of upholding 
the rule of law, the United States Government continues to accept also the 
authority of the advisory opinions rendered earlier by the Court on ques- 
tions relating to South West Africa. In accordance with these opinions, 
the United States considers that the mandate for South West Africa con- 
tinues in force, that South Africa is bound by its legal obligations as manda- 
tory power, and that the United Nations General Assembly has supervisory 
powers concerning the administration of the mandate. 

In further consideration of the question of South West Africa at the 
United Nations, the Government of the United States will be guided by its 
concern for the well-being of the inhabitants of the territory and for the 
rule of law. 


(Dept. of State Press Release No. 215, Sept. 21, 1966; 
55 Dept. of State Bulletin 567 (1966).) 


JUDICIAL DECISIONS. 


By Jonn R. STEVENSON $ 
Of the Board of Editors 


(1) CASES 


Act of state doctrine—Cuban Government (and not former owners) 
entitled to sue for (and to any recovery on) debts representing 
purchase price due from United States importers of Cuban cigars 
manufactured in Cuba after take-over by Castro Government of 
Cuban-owned manufacturing enterprises—act of state doctrine ap- 
plicable since no violation of international law—former owners en- 
titled to pursue claims for infringement of trademarks registered in 
the United States 


F. Paicio Y COMPANIA, S.A. v. BRusam. 256 F. Supp. 481.1 
U. S. Dist. Ct., S.D. New York, Sept. 21, 1966. Frederick Van Pelt 
Bryan, DJ. 


The controversy which is the subject of this action arises out of the take- 
over by the Castro government of Cuba of five leading Cuban manufacturers 
of cigars whose businesses and principal assets were located in that country. 
Basically the dispute involves the respective rights of the ‘‘interventors,’’ 
who tock possession of the businesses and assets of these manufacturers on 
behalf of the Cuban government, and the dispossessed former owners to 
pursue in this court suits for the purchase price of Cuban cigars sold and 
delivered to United States importers by the interventors and for trademark 
infringement. 

This action is brought in the name of the five intervened Cuban business 
entities by Messrs. Rabinowitz & Boudin, a New York law firm who, as 
attorneys for the interventors, are acting for the Cuban government. 
Three of the named plaintiffs so intervened . . . are corporations organized 
and existing under Cuban law. Another... is a Cuban partnership. 
The fifth . . . is an entity unfamiliar to American law and is designated a 
‘‘limited liability company’’ or a ‘‘limited partnership” under Cuban law. 
At the time of the take-over substantially all of the stockholders, officers 
and directors of the three corporations, the partners of the partnership and 
the partners or owners of the limited liability company were Cuban citi- 
zens residing in that country. None were American citizens. 

The defendants are the New York law firm of Brush & Bloch, who have 
been retained by the former owners of the five Cuban business entities and 

* Assisted by John E. Donnelly, Cornelius B. Prior, Jr., and William J. Williams, Jr., 
of the New York Bar. 


1 Excerpted text of opinion; certain footnotes have been omitted and the remaining 
footnotes renumbered. 
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have brought eleven actions in this court in the name of those entities to 
recover for the purchase price or value of Cuban cigars sold and delivered 
to United States importers by the interventors after the take-over and for 
alleged trademark infringement. 

The action at bar seeks (1) an injunction against Brush & Bloch re- 
straining them from prosecuting the eleven actions which they commenced 
in this court in the name of the plaintiffs, and (2) an order directing that 
attorneys for the interventors (presumably Rabinowitz & Boudin) be sub- 
stituted as counsel for plaintiffs in those eleven actions. 


Facts 
The facts as stipulated by the parties are as follows: 


Prior to September 15, 1960 the five Cuban entities with which we are 
concerned here manufactured cigars and other tobacco products in Cuba 
and sold their products in the United States and elsewhere. The cigars 
manufactured were of high and distinctive quality and reputation and for 
many years the products, which bore trademarks registered in the United 
States Patent Office, Cuba and other countries, had been identified with 
the. respective entities. 

On September 15, 1960, however, the Castro government of Cuba, acting 
under Cuban law, took possession of the businesses and assets in Cuba of 
each of the entities and ousted the owners and those who had managed and 
controlled the enterprises on their behalf. The Cuban government desig- 
nated so-called ‘‘interventors’’ for each of the entities, who assumed posses- 
sion and control and actually operated the businesses thereafter on behalf 
of the government. Under ‘‘intervention’’ procedure the interventor is 
vested with complete possession and control of a business enterprise to the 
exclusion of the officers, directors, shareholders, partners or other persons 
who would otherwise manage and conduct it.2 Though mtervention does 
not appear to effectuate a formal transfer of title from the former owners 
and managers to the governmental authorities, the end result is indis- 
tinguishable in practical effect from complete confiscation—for almost six 
years the former owners have been ousted without their consent from all 
the properties and excluded from any participation in the businesses. 
Their rights to any receipts and profits have been eliminated. No compen- 
sation has been provided. 

The intervention of four of the entities has remained in effect from 


2 Aceording to Cuban Law No. 647 [Nov. 24, 1959, as amended by Law No. 843, 
July 6, 1960], ‘‘[t]he ‘Interventors’ designated hereunder shall be vested with all the 
powers required to manage and direct the concern or enterprise (work center) covered 
by the respective seizure resolution, and all the authority regularly exercised by the 
executives; wherefore they shall be subrogated to the standing, powers end privileges 
of the respective employer, without thereby precluding the specification * * * of the f 
scope of the functions and authority of the latter.’? 
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September 15, 1960 until the present. The fifth entity ... was national- 
ized on June 29, 1961 by resolution of the Cuban Central Planning Board. 

Subsequent to the take-overs the interventors, acting on behalf of the 
Cuban government, continued to manufacture cigars in the Cuban plants 
which they had taken over and to sell the products under the same names 
and trademarks to various importers in the United States... . These im- 
porters accepted and retained the cigars shippec. by the interventors but, 
no doubt apprehensive of double lability, failed to pay the purchase price. 
... With limited exceptions not here material all of the amounts due 
from the various importers are for cigars shipped by the interventors sub- 
sequent to the take-overs. 

When the interventors failed to receive payment for the cigars which 
they had shipped, beginning in April 1961 all exportation of Cuban cigars 
was funneled through a newly formed entity ‘‘Empresa Cubana de Ex- 
portaciones,’’ an instrumentality of the Cuban government. A New York 
corporation, R. C. W. Supervisor, Inc., was organized as the sole United 
States importer of Cuban cigars. It carried on that business until Febru- 
ary 6, 1962, when Presidential Proclamation 3447, 27 Fed. Reg. 1085, 
brought about the cessation of commercial intercourse between the United 
States and Cuba. 

Following the interventions of September 15, 1960, the former owners 
of the five Cuban entities retained Messrs. Brush & Bloch to represent their 
interests. These attorneys initiated nine actions in this court in the names 
of the respective entities on behalf of their original owners against the 
various importers who had not paid the purchase price of the cigars (1) for 
an injunction restraining them from infringing plaintiffs’ United States 
trademarks and from paying to anyone else the price of goods belonging 
to plaintiffs, originating from their plants or bearing their United States 
trademarks; (2) for an accounting, damages and any sums found to be due 
to the plaintiffs; and (3) for the purchase price or value of cigars bearing 
plaintiffs’ trademarks and shipped from their plants in Cuba. . 

The ultimate issue raised here—whether the interventors or the former 
owners of the five Cuban entities are entitled to control the eleven actions 
against the importers and receive any proceeds and benefits which may be 
recovered—plainly turns upon the legal effect of the intervertions. 


L 


At the outset it is clear that this action in the nature of a plenary pro- 
ceeding challenging the authority of the defendant attorneys to represent 
the plaintiffs in eleven other actions in this court is an appropriate vehicle 
for determining that ultimate issue. 


II. 


Banco Nacional de Cuba v. Sabbatino, 316 U. S. 398 .. . (1964) held 
in essence that (1) instrumentalities of the present Cuban government 
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may not be denied access to American courts because Cuba is an unfriendly 
power which does not permit nationals of this country to obtain relief 
in its courts; (2) a suit based on a public law of the Cuban government 
which has been fully executed within Cuba is cognizable in the courts of 
this country; (8) in suits in American courts by instrumentalities of the 
Cuban government the act of state doctrine applies, even though such acts 
may have been in violation of international law; and (4) the act of state 
doctrine proscribes a challenge to the validity of Cuban expropriation de- 
crees in a suit by an instrumentality of the Cuban government to recover 
the proceeds of a sale of goods expropriated in Cuba under such decree. 

It is plain that the decrees of intervention or nationalization imvolved 
in this case are prototypes of acts of state to which the act of state doctrine 
applies. See Restatement (Second), Foreign Relations Law of the United 
States §41, comment d (1965). Were the holding of Sabbatino still in 
full force and effect defendants do not seriously question that the act of 
state doctrine would apply here. 

However, defendants urge that insofar as Sabbatino requires the ap- 
plication of the act of state doctrine it is no longer the law because its 
holding was overruled or invalidated by the Hickenlooper amendment to 
the Foreign Assistance Act of 1964, 22 U.S.C. §2870 (e) (2), which I held 
to be valid and effective in Banco Nacional de Cuba v. Farr, 243 F. Supp. 
957 (S.D.N.Y. 1965). In the Hickenlooper amendment Congress fashioned 
an exception to the doctrine in cases of a confiscation or other taking after 
January 1, 1959 by an act of a foreign state ‘‘in violation of the principles 
of international law, including the principles of compensation.’’ The 
amendment provided that ‘‘[n]otwithstanding any other provision of law, 
no court in the United States shail decline on the ground of the federal act 
of state doctrine to make a determination on the merits giving effect to the 
principles of international law in a case in which a claim of title or other 
right to property is asserted by any party including a foreign state * * * 
based upon (or traced through)” such a confiscation or taking. The - 
amendment, however, also specifically stated that it should be inapplicable 
‘fin any case in which an act of a foreign state is not contrary to inter- 
national law.” Thus, under the amendment if the act of taking by the 
Cuban government was in violation of international law this court is no 
longer proscribed from challenging the validity of the Cuban expropriation 
decrees but is required to decide the case on the merits giving effect to 
international law principles. 

The defendants strenuously urge that the Cuban decrees in this case 
under which the interventors took possession of the businesses and assets 
in Cuba of the five Cuban entities with which we are concerned were ‘‘in 
violation of the principles of international law,’’ and that this court must 
therefore find against the interventors on the merits. 

However, it is settled doctrine that ‘‘acts of a state directec against its 
own nationals do not give rise to questions of International law.’’ Banco 
Nacional de Cuba v. Sabbatino, 307 F.2d 845, 861 (2 Cir. 1962), rev’d on 
other grounds, 376 U. S. 398... (1964); see, e.g., Zander, The Act of 
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State Doctrine, 58 Am. J. Int’l Law 826, 836 (1959). Thus confiscations 
by a state of the property of its own nationals, no matter how flagrant 
and regardless of whether compensation has been provided, do not consti- 
tute violations of international law. ... 

In this case all of the five entities which were intervened by the Cuban 
government were Cuban business entities, organized under Cuban law and 
doing business in Cuba. Their plants and assets were on Cuban soil and 
their cperations were conducted there. Substantially all of the share- 
holders and other owners and the officers and directors were Cuban citi- 
zens residing in Cuba at the time of the intervention. None was a citizen 
of the United States. 

Thus, the acts of state of the Cuban government which took over the 
assets end property of the five Cuban entities were not ‘‘in violation of the 
principles of international law.’ Though the takings took place after 
January 1, 1959 they come not within the purview of the Hickenlooper 
amendment but rather within the specific exception excluding application 
of the amendment ‘‘in any case in which an act of a foreign state is not 
contrary to international law.” 

Except insofar as the validity of the Sabbatino decision has been over- 
ruled by the Hickenlooper amendment it is still valid and controlling, 
Under Sabbatino the act of state doctrine is plainly applicable here and 
proseribes this court from questioning the validity of the Cuban decrees 
by which the property of the five Cuban entities was intervened by the 
Cuban government. 


III. 


It does not necessarily follow, however, that the act of state doctrine 
is dispositive of this case. For ‘‘when property confiscated is within the 
United States at the time of the attempted confiscation, our courts will 
give effect to acts of state ‘only if they are consistent with the policy and 
law of the United States.’’’ Republic of Iraq v. First Nat’l City Bank, 
353 F.2d 47, 51 (2 Cir. 1965), quoting Restatement, Foreign Relations Law 
of the United States §46 (P.O.D. 1962). In the language of the cases our 
courts will not give ‘‘extra-territorial effect’’ to a confiscatory decree of a 
foreign state, even where directed against its own nationals. . . . Accord- 
ingly, ‘‘foreign confiscatory decrees purporting to divest nationals and 
corporations of the foreign sovereign of property located in the United 
States uniformly have been denied effect in our courts * * *.’’.. 

Acts of intervention and nationalization which do not afford anen 
tion to the persons adversely affected are undcubtedly inconsistent with 
our policy and laws, .. . The failure to deprive the owners of technical 
title by the decrees of intervention is of no significance in this case. 

. the Cuban decrees have deprived the five plaintiffs of their prop- 
erty contrary to our policy against confiscation without compensation. 
The question for decision here is whether any of the ‘‘property confiscated 
[was] within the United States at the time of the attempted corfiscation.’’ 

.. This is an issue of federal law since the ‘‘exercise of discretion’’ 
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whether or not to ascribe a United States situs to property affected by a 
foreign act of state ‘‘is closely tied to our foreign affairs, with consequent 
need for nationwide uniformity.’’... 


IV. 


The primary concern of the interventors in this action is the debts due 
by way of accounts receivable and trade acceptances for cigars shipped to 
the importers who are defendants in the actions brought by Brush & Bloch 
on behalf of the former owners. The interventors do not assert any 
claims for trademark infringement and, indeed, could not well do so since 
it was they who shipped the cigars under the customary trademarks. 

I turn then to the question of whether the interventors or the former 
owners are entitled to sue and recover for the debts due for the cigars. 

On September 15, 1960, all the physical assets of the five entities in 
Cuba, including the plants and inventory of cigars and tobacco, were 
taken over by the Cuban government. As in Sabbatino, the property 
physically in Cuba ‘‘was expropriated rather than a contractual claim.’’ 
. . . The interventors, from then on in possession and control of the five 
entities, continued the manufacture of cigars in the seized plants from 
the tobacco on hand and no doubt such other tobacco as had to be pro- 
cured. They subsequently sold the finished cigars to the United States 
importers who have not yet paid for them. For purposes of this case the 
interventors are claiming only the price of cigars shipped after the inter- 
vention. 

Viewed in these terms the situs of the debts ... is quite immaterial. 
These obligations acerued by reason of sales completed after plaintiffs 
had been intervened. No debts were in existence at the time of the inter- 
vention. In short, the take-overs were fully executed under Cuban law 
before the trade acceptances and other obligations involved in this dispute 
arose. l 

Under these circumstances the act of state doctrine operates to prevent 
this court from questioning the validity of acts of seizure by the Cuban 
government of tangible physical property located in Cuba. I am com- 
pelled to refrain from examining the validity of these seizures for the 
strong policy reasons so fully stated by Mr. Justice Harlan in Sabbatino, 
and indeed, insofar as seizure of the physical property located in Cuba is 
concerned, by Mr. Justice White in his Sabbatino dissent. 376 U. S. at 
445-447. ... 

Accordingly, it is plain that the debts due for the price of cigars shipped 
after the interventions are owing to the interventors and not to the former 
owners who have been dispossessed of their property. The Cuban govern- 
ment has unequivocally directed that the interventors are empowered to 
sue to recover these obligations on behalf of the five plaintiffs, and this 
court may not question the validity of that decree. 

It is true that by permitting the Cuban interventors to sue on the debts 
due them for confiscated property shipped to the United States this court 
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in effect is implementing and enforcing confiscatory decrees which are 
abhorrent to our own policy and laws. Though the arguments against 
such a result are not unimpressive,’ the issue is closed in this court. 
Sabbatino specifically rejected the contention that the act of state doctrine 
should apply only when it is invoked by way of defense and not affirma- 
tively in aid of recovery. ... It held that the doctrine must be applied 
even where the confiscating government or its instrumentality is the 
plaintiff in a suit to recover the proceeds of property seized under its own 
confiscatory decree. No matter how the issue of the validity of the decree 
of a foreign government expropriating physical property of its own citizens 
within its own boundaries may arise in the vicissitudes of litigation the 
act of state doctrine must be applied.* ... The result is that the inter- 
ventors and not the former owners may sue for the debts due which are 
the subject of the eleven actions pending against American importers of 
Cuban cigars and are entitled to any recovery for such debts.” 


V. 


There remains the question of which of the conflicting interests here is 
entitled to enforce such claims as may exist for trademark infringement, 
a question not without its difficulties. 


+ « 2 < 2 


The interventors maintain that since a trademark is ‘‘ncot the subject 
of property except in connection with an existing business,’’ .. . the trade- 
marks involved here should be deemed to have their situs in Cuba. In 
short, they urge that the situs of the good-will represented by a trademark 
must necessarily be the situs of the business that manufactures the prod- 
uct... . They say that therefore the trademarks were an integral part of 
the businesses in Cuba which. were taken over by the Cuban decrees and 
that the court is thus proseribed by the act of state doctrine from question- 
ing such takings. 


3 Beo Collinson, Sabbatino: The Treatment of International Law in United States 
Courts, 3 Colum. J, Transnat’l L. 27, 51-54 (1964). 

4 There is no occasion here to consider the so-called Bernstein exception to the act of 
state doctrine. Bernstein v. Van Heyghen Freres Societe Anonyme, 163 F.2d 246 
(2 Cir.), cert. den, 332 U. S. 772, 68 S.Ct. 88, ... (1947); Bernstein v. N. V. 
Nederlandsche-Amerikaansche Stoomvaart-Maatschappij, 210 F. 2d 375 (2 Cir. 1954) 
(per curiam). The Supreme Court did not pass on that exception in Sabbatino, 376 
U. 5. 419, 420, .... But in any event the Bernstein rule turns on representations by 
the Executive Branch of the government relieving the court from any constraint upon 
the exercise of its jurisdiction to pass on the question of the validity of the foreign 
confiscatory deerees. Here no such representations were made. Moreover, the position 
taken by the Executive Branch in Sabbatino, 376 U. S. at 420,...and at the 
Congressional hearing on the Hickenlooper amendment, see Banco Nacional de Cuba v. 
Farr, 243 F. Supp. at 978, indicates that it would not make such representations here. 

5 Of course, the fact that the interventors can sue in this country to recover the sums 
held by the various importers by no means answers the question of whether any money 
recovered can be removed to Cuba. See generally Sardino v. Federal Reserve Bank, 
361 F. 2d 106 (2 Cir. April 22, 1966) (Friendly, J.). 
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However, this so-called indivisible unity theory with respect to trade- | 
marks such as these, registered in several countries, ‘‘seems to be aban- 
doned,’’ at least insofar as confiscations are concerned... . 

In Zwack v. Kraus Bros. & Co., 287 F. 2d 255 (2 Cir. 1956), it was 
squarely Held that members of a confiscated Hungarian partnership could 
sue for monetary and injunctive relief against their former distributing 
agent in this country for infringement of trade names registered here. 
[T]he Hungarian government could not directly seize the assets which 
[had] a situs in the state of the forum,’’ and the court would not permit 
such seizure indirectly ‘‘through confiscation of firm ownership’’ in 
Hungary.... 

Similarly, in Baglin v. Cusenier Co., 221 U. S. 580, ... (1911), the 
Superior General of the Order of the Carthusian Monks was permitted to 
sue here to protect the trademark ‘‘Chartreuse’’ associated with the fine 
liqueur, even though the Order had been dissolved and its local property 
in France seized by the French Government... . 

With respect to trademarks registered abroad the French seizures were 
treated in similar fashion by the courts of several other nations... . 


. . . Moreover, trademark rights in this country cannot be affected by the 
decisions of foreign courts. . .. This is because the ‘‘law of trade-marks 
rests upon the doctrine of nationality or territoriality * * * . The scope 
of protection is, therefore, determined by the law of the country in which 
protection is sought, and international agreements for the protection of 
industrial: property are predicated upon the same principle.” ... 

Ultimately, since any attempt to assign a situs to an intangible such 
as a trademark ‘‘is in truth a legal fiction,” ... the effect of the con- 
fiscatory ‘Cuban interventions may best be evaluated by determining 
whether recognition of a transfer of title to trademarks registered in the 
United States would give an impermissible extraterritorial effect to the 
takings. 

Under this view, as the case law suggests, the interventors are not en- 
titled to enforce in our courts claims arising out of property rights repre- 
sented by trademarks registered with the United States Patent Office. 
Though the cigars they sold here were the genuine products of the Cuban 
businesses, this would ‘‘not necessarily carry the right to sell them at 
all in a given place.” ... 

The facts stipulated in this case indicate that the former owners have 
continued to carry on some business in this country in the names of the 
plaintiff entities and have taken prompt steps to enforce any trademark 
rights they might have. The confiscation of the Cuban properties certainly 
could not, extinguish their rights to conduct this business here in the names 
of the confiscated entities. Otherwise, extraterritorial effect would be given 
to the decrees of confiscation in this country, an impermissible result 
patently contrary to United States policy and laws. For example, as- 
suming rio interruption in trade, the interventors by reason of the con- 
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fiseatory decrees would then succeed to the good-will established in this 
country through years of efforts by the Cuban entities under the direction 
and control of the former owners. Similarly, the former owners through 
the loss of their trademarks would be forever foreclosed from the benefits 
aceruing from the good name of their products. 

The rights of the former owners to conduct their businesses here in- 
clude the right to make use of the good-will long established in this country 
of which the trademarks are an integral part. These trademark rights 
cannot be ‘‘detached’’ from the good-will and the right to conduct the 
businesses by giving impermissible extraterritorial effect to the Cuban 
decrees through a holding that the interventors rather than the former 
owners are entitled to enforce claims for infringement. 

The mterventors are therefore excluded from enforcing any claims for 
trademark infringement in the pending actions. The former owners 
through their attorneys Messrs. Brush & Bloch, the defendants in this 
action, may continue as parties in those pending actions for the limited 
purpose only of pursuing the claims for trademark infringement. The 
defendant importers in the pending actions will of course be free to raise 
in defense all matters bearing both on the rights of the former owners to 
enforce such claims and the ultimate questions of infringement. 


(2) Case Notzs 


Sovereign immunity—general waiver of immunity from execution in- 
cludes wawer of immunity from sale as well as from arrest and 
detention 


On a motion by the Republic of Cuba to set aside an order of sale of 
a vessel allegedly owned by the Republic, the Court of Appeals for the 
Fourth Circuit affirmed the order of sale. The court rejected a claim of 
sovereign immunity stating: 


... That claim was first advanced on behalf of the Republic of 
Cuba long after it had entered a general appearance. It was denied 
by the District Court. We affirmed on the ground that the claim in 
both its jurisdictional and execution aspects had been effectively 
waived. The Supreme Court denied leave to file a petition for a writ 
of prohibition or mandamus. 

The Czechoslovakian Ambassador, on behalf of the Republic of Cuba, 
now undertakes a fragmentation of the claim of execution immunity. 
We have held only, he says, that a claim of the vessel’s immunity from 
arrest and continued detention may not be asserted; immunity from 
sale, he contends, is another question. 

We think not. When Banco and Cuba entered their general ap- 
pearance the claim of sovereign immunity from execution was waived; 
there were no explicit or implicit limitations. We held previously that 
beeause seizure was for the purpose of execution as well as jurisdic- 


1 Flota Maritima Browning, S. A. v. Motor Vessel Ciudad de la Habana, 335 F.2d 
619 (footnote renumbered). This case was digested in 59 A.J.I.L. 161 (1965). 
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tion, immunity in both aspects was waived when the general appear- 
ance was entered without reservation. 

In its execution aspect the arrest of the vessel, and its subsequent 
detention, were solely for the purpose of securing payment of the claim 
out of the proceeds of a sale or out of a bond if the owner obtains the 
vessel’s release. For execution purposes, detention of the vessel, or 
the bond which stands in her stead, is meaningful only in terms of 
its ultimate conversion into money for the benefit of the libellant. The 
things are inseparable, and a general waiver of immunity from execu- 
tion forecloses an assertion of immunity during any stage of the 
proceedings. 


Flota Maritima Browning de Cuba, Sociedad Anonima v. Snobl, 363 
F.2d 733 (U. S. Ct. App., 4th Cir, June 24, 1966). 


Act of state doctrine—Canadian bank authorized to do business in 
New York held not liable in action by Trujillo’s brother to recover 
in New York balance in checking account with bank’s Santo Domingo 
branch where account previously confiscated by Dominican Govern- 
ment 


Romeo 'Trujillo Molina, brother of Rafael Trujillo Molina, former ruler 
of the Dominican Republic, maintained an account with the Santo 
Domingo branch of The Bank of Nova Scotia, a Canadian banking corpora- 
tion authorized to do busmess in New York. On December 1, 1961, the 
Superintendent of Banks of the Dominican Republic ordered the Santo 
Domingo’ branch ‘‘to completely freeze the funds and securities belonging, 
without any exception, to the members of the Trujillo family” and advised 
that, as a result, ‘‘such funds cannot be drawn on or withdrawn, either di- 
rectly or indirectly, by the depositor thereof.” Submitting to this order, 
the bank refused to honor checks presented for payment subsequent to 
December 1, 1961. On December 29, 1961, the Dominican Constitution 
was amended to authorize confiscation of property ‘‘in ease of abuse or 
usurpation of power, or of any public office for personal enrichment: or 
enrichment of others.” On January 4, 1962, the Council of State enacted 
a law confiscating the property of, among others, Romeo Trujillo Molina. 
On January 7, 1962, the Director of Administration, Control and Recovery 
of Property directed the Santo Domingo branch ‘‘to immediately place at 
the disposal of the National Treasury ... all the assets and property of 
any nature whatsoever now in the possession of your Bank, including 
bank deposits, credits, shares of stock, bonds, ete., belonging to: . . 
Romeo Trujillo Molina... .’’ In accordance with the directive, the Bank 
paid the: Dominican pesos held to the credit of Trujillo’s checking account 
to the Dominican National Treasury. Trujillo, who is now a resident of 
the United States, brought suit against The Bank of Nova Scotia in New 
York Supreme Court to recover an alleged credit balance of $1,737,255 plus 
acerued interest as a debt owed by the bank and for conversion. 

The court granted the bank’s motion to dismiss, citing Section 204-a 
(3) (a) of the New York Banking Law and Banco Nacional de Cuba v. 
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Sabbatino. The court first quoted section 204-a(3) (a), which reads in 
pertinent part: 


(a) ... any foreign banking corporation doing business in this 
state under a license issued by the superintendent in accordance with 
the provisions of this chapter shall be liable in this state for contracts 
to be performed at its office or offices in any foreign country, and for 
deposits to be repaid at such office or offices, to no greater extent than 
a bank, banking corporation or other organization or association for 
banking purposes organized and existing under the laws of such 
foreign country would be liable under its laws. The laws of such 
foreign country for the purpose of this subdivision shall be deemed 
to include all acts, decrees, regulations and orders promulgated or 
enforeed by a dominant authority asserting governmental, military or 
police power of any kind at the place where any such office is located, 
whether or not such dominant authority be recognized as a de facto or 
de jure government. 


The court then went on to say: 


Obviously, the Dominican constitutional provision, statutory enact- 
ment and regulation referred to herein providing for the confiscation 
of this plaintiff’s credit balance constitute the formal law of the 
Dominiean Republic, whatever objections to validity may exist. 


Under the act of state doctrine, this Court is precluded from test- 
ing the validity of the laws in question... . 


è s 93 


Conformably, the liability of the defendant bank is, pursuant to 
Banking Law, section 204-a(3) (a), to be determined by the liability 
of its Santo Domingo branch under Dominican law. Plaintiff fails to 
demonstrate that such liability was not fully extinguished upon pay- 
ment to the National Treasury of the Dominican Republic of the credit 
balance then owed to plaintiff... . 

Nor in view of the 1965 amendment of the so-called ‘‘Sabbatino 
Amendment” (Foreign Assistance Act of 1964 as amended by the 
Foreign Assistance Act of 1965, 79 Stat. 653, 22 U.S.C. sec. 2370[e] [2] ) 
need this court become embroiled in the many questions raised by the 
Act of Congress, in modification of the holding in Banco Nacional de 
Cuba v. Sabbatino, ... that ‘‘* * * no court in the United States 
shall decline on the ground of the federal act of state doctrine to make 
a determination on the merits giving effect to the principles of inter- 
national law * * ° The report of the Committee on Foreign Re- 
lations on the Foreign Assistance Act of 1965, S. Rep. No. 170, 89th 
Cong., Ist session (1965), at page 19, explains that the purpose of the 
amendment * was ‘‘to make it clear that the law does not prevent 
banks * * * from using the act of state doctrine as a defense to 
multiple liability upon any contract or deposit * * * where such 


liability has been taken over or expropriated by a foreign state 
% % #9) 


* The Sabbatino Amendment as originally adopted referred to ‘‘a case in which a 
claim of title or other right is asserted by any party including a foreign state (or a 
party claiming through such state) based upon (or traced through) a confiscation or 
other taxing ... im violation of the principles of international law ...’’? The 1965 
amendment substituted the words ‘‘other right to property’? for ‘‘other right.’’ 
(Hditor’s footnote.) 
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Trujillo y. The Bank of Nova Scotia, 273 N.Y.S. 24 700 (Sup. Ct, N.Y. 
County, Sept. 27, 1966). 


Jurisdiction—New Jersey District Court has personal jurisdiction over 
Swiss licensor of New Jersey licensee in action for infringement by 
Japanese association—Swiss licensor served by mail 


La Nationale, S.A., a Swiss corporation with its principal place of 
business in Geneva, licensed to Ronson Corporation, a New Jersey corpora- 
tion with its principal place of business in New Jersey, two U. S. patents 
relating to a valve structure used to refill lighters. The Japan Gas 
Lighter Association, a group of 41 Japanese manufacturers formed to 
market lighters, brought an action in the United States District Court for 
the District of New Jersey against Nationale and Ronson for a declaratory 
judgment of patent invalidity and non-infringement. The alias summons 
and complaint were served upon Nationale in Switzerland by registered 
mail, return receipt requested. Nationale moved to quash the service and 
dismiss the complaint as to itself on the ground that it could not properly 
be sued within the jurisdiction of the court in that it did not have those 
minimum contacts with New Jersey which are necessary to assert juris- 
diction over it with due process of law. 

Applying International Shoe Co. v. Washington, 326 U. S. 810 (1945), 
McGee v. International Life Ins. Co., 355 U. S. 220 (1957), and Hanson v. 
Denckla, 357 U. S. 285 (1958), the court found that Nationale had em- 
barked upon an enterprise within New Jersey which involved the benefits 
and protection of its laws. 


Nationale entered into the agreement in order to realize the pe- 
cuniary benefits of royalties from Ronson’s operations which are head- 
quartered in New Jersey. To ensure those benefits would be fully 
forthcoming, Nationale retained significant power of supervision and 
verification of Ronson’s records. It is to receive accurate accounts 
of the unit sales and total revenues, and it may verify them through 
an independent certified accountant. 

In addition Ronson must communicate to Nationale any improve- 
ments, patentable or not, which it may discover during iis activity as 
a licensee in regard to these patents and their use. Nationale is to 
respond by communicating any improvements it develops to Ronson. 
In general Nationale is to provide all information and technical as- 
sistance to Ronson which is necessary to enable the valves to be 
manufactured and sold as.components of gas lighters to best ad- 
vantage, 

Further, Ronson is to give notice to Nationale of threatened infringe- 
ment and Nationale will let its name be used and give any assistance 
which may prove necessary in proceeding against such infringers in- 
eluding a share in the costs of litigation and in any damages recovered. 
Indeed, it appears this has already been the case in several instances. 

In short, it is clear thet Nationale not only has retained a sub- 
stantial interest in the patents themselves. It also has a great interest 
in Ronson’s successful use and protection of these patents in connec- 
tion with, inter alia, its operations in this State. The ties by which 
these; interests are promoted are not merely empathetic encourage- 
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ment; they are concretely embodied im a continuous stream of business 
correspondence, remittance of royalties, consultation in regard to 
present and possible future litigation, financial and technical as- 
sistance and other contacts which the agreement encompasses. 

The relationship is not one of such complete agency that would 
entitle plaintiffs to serve Nationale by leaving process at the New 
Jersey offices of Ronson. ... But neither is this a ‘‘one shot’’ pur- 
chase and sale agreement with no continuing contacts between the 
foreign corporation and the forum State. . . . The important point is 
that through a series of continuing ties Nationale has set in motion 
substantial operations in New Jersey and availed itself of the benefits 
therefrom. 

Finally, in regard to all of these agreements and undertakings, the 
licensing contract provides that it is New Jersey law which is to govern 
the relations of the parties. 

The second significant factor is the relationship between Nationale’s 
‘‘minimum contacts” and the particular cause of action in this law- 
suit, Were this a case of Ronson attempting to sue Nationale in regard 
to their licensing agreement, it seems beyond question that personal 
jurisdiction could be found. The question, then, is whether a suit for 
a declaratory judgment in regard to patents, brought by plaintiffs 
who are not a party to the licensing agreement is also sufficiently re- 
lated to those contacts to support jurisdiction. I think it is. 

The matter cannot be neatly fit into any of the traditional categories 
of tort, contract or ownership of in-state property. To en extent, this 
suit bears analogy to each. It is the licensing agreement which gives 
Ronson the power to make damaging charges of infringement; at the 
same time, while the technical situs of the patents is the District of 
Columbia, the financial assets they represent are in a real sense 
represented in large measure by the licensed operations of a New 
Jersey corporation. In McGee the Court did not find the place where 
the contract was consummated to be critical. ‘‘It is sufficient for 
purposes of due process that the suit was based on a contract which 
had a substantial connection with that State.” 355 U. S. at 223, 
78 S.Ct. at 201. Thus, however the plaintiffs’ claims are character- 
ized, they clearly arose from and are inextricably related to the patent 
license which ties Nationale to this forum. 

The fact that plaintiffs are not New Jersey residents does not re- 
quire a different result, although I have taken it into consideration. 
... In some eases the Courts have emphasized the forum State’s 
interest in protecting its residents, especially in regard to certain areas 
of commerce such as insurance. ... The absence of that consideration 
here is offset by the fact that there is no competing interest of another 
forum in which Nationale’s defense of its patent would be appreciably 
easier. The defendant is a Swiss corporation, well represented by 
counsel in New Jersey. Moreover, since the suit arises from alleged 
charges made by its licensee, Nationale’s defense would certainly be 
carried on in close conjunction with the defendant Ronson whose main 
offices and officers are located here. While the official Patent Office 
records are in the District of Columbia, Nationale must have the perti- 
nent information in its own files and/or in Ronson’s files. The other 
issues of the suit turn on the actions of Ronson and of the plaintiffs 
whose representatives are located in New York. 

In McGee, the Court indicated that once the threshold question of 
minimal contacts was satisfied, these practical considerations of con- 
venience and trial logistics were relevant in determining the funda- „#77 
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mental fairness of submitting the defendant to the jurisdiction of the 
forum. ‘‘At the same time modern transportation and communica- 
tion have made it much less burdensome for a party sued to defend 
himself in a State where he engages in economie activity.” 355 U. S. 
at 223, 78 S.Ct. at 201. ... 

In light of all the foregoing discussion, I am satisfied that Nationale 
has such minimum contacts with this State and with this forum, 
and that such contacts are sufficiently related to this cause of action 
that the maintenance of this lawsuit ‘‘does not offend traditional 
notions of fair play and substantial justice.’’ 


Japan Gas Lighter Association v. Ronson Corporation, 257 F. Supp. 219 
(U. S. Dist. Ct., N. J., July 15, 1966). 


T ETTE of District Court to order Italian corporation, 
doing business solely in Italy, to change its corporate name upheld 


In a diversity action brought by the Italian corporation in the District 
Court for the Southern District of New York to recover royalties allegedly 
paid by mistake to its licensor, a New York corporation, and seeking a 
determination as to the ownership of the Italian trademarks subject to 
the royalty agreement, the Second Cireuit upheld the District Court’s 
judgment for the New York corporation, including an order directing 
plaintiff Italian corporation to delete from its corporate name the word 
j Columbia ms 


The Italian corporation’s final contention is that it should not have 
been ordered to remove the word ‘‘Columbia’’ from its corporate name. 
This order practically, if not necessarily, compels affirmative action 
by the Italian corporation in Italy. Moreover, so far as appears from 
the record, the Italian corporation’s manufacturing and selling activi- 
ties are restricted to Italy. If this is so, the Italian corporation’s use 
of the name ‘‘Columbia’’ probably produces no effects within the 
United States, except on the level of profits remitted to the American 
corporation. The Italian corporation argues that under these circum- 
stances the district court lacked Jurisdiction to order it to cease using 
the name ‘‘Columbia,’’ or, at least, that it abused its discretion in 
doing so. We agree with neither contention. 

Under the New York cases the district court had jurisdiction to 
issue the order. It is true that early New York cases appeared to 
hold that New York courts lacked power to order action outside New 
York. See, e.g., People v. Central R.R. of New Jersey, 42 N.Y. 283, 
308-860 (1870); cf. Beale, The Jurisdiction of Courts Over 
Foreigners, 26 Harv. L. Rev. 283, 292-94 (1913). But as other 
courts abandoned this doctrine in favor of the view that they may 
in appropriate cases order action outside their jurisdictions, see 
Recent Decisions, 42 Colum. L. Rev. 479 (1942), New York courts fol- 
lowed suit. The Court of Appeals in 1925 upheld an injunction re- 
straining the commission of certain acts in a foreign country, Niagara 
Falls Int’] Bridge Co. v. Grand Trunk Ry., 241 N. Y. 85, 148 N.E. 
797 | ( 1925), and such injunctions seem generally no less difficult to 
enforce than affirmative ones. See Goodrich, Conflict of Laws 138- 
139 (4th ed. Seoles 1964). And lower New "York courts have twice 
ordered affirmative action outside New York. Dubinsky v. Blue Dale 

i 
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Dress Co., Inc., 162 Mise. 177, 292 N.Y.S. 898 (Sup. Ct. 1986) ; Madden 
v. Rosseter, 114 Mise. 416, 187 N.Y.S. 462 (Sup. Ct.), aff’d mem., 196 
App. Div. 891, 187 N.Y.S. 948 (ist Dep’t 1921). We therefore 
conclude that a New York court would have jurisdiction to make the 
order the district court did. 

We also hold that the order was not an abuse of discretion under 
the New York standard. In so holding we recognize that, as stated In 
Restatement (Second), Conflict of Laws, §94, Comment b (Tent. 
Draft No. 4, 1957): 


such relief will be granted only when clearly required by the de- 
mands of justice, convenience and economy. The reluctance of 
courts to issue such an order stems primarily from (1) the fear 
of interfering unduly with the affairs of the other state and (2) the 
possible difficulty of enforcing obedience to an order that the de- 
fendant do an act in a place beyond the effective control of the 
court. 


We think that ‘‘justice, convenience and economy’’ require here that 
the Italian corporation be ordered to relinquish the name ‘‘Co- 
lumbia.’’ The Italian corporation initiated this action in the Southern 
District of New York, demanding that the ownership of the Italian 
trademarks be adjudicated. The American corporation’s demand to 
enforce the contract by requiring the Italian corporation to give up the 
name ‘‘Columbia’’ was very likely a compulsory counterclaim in this 
action. .. . ‘‘Convenience and economy’’ clearly required, when the 
district court had determined whether the royalty agreement was 
valid and validly terminated, as the Italian corporation asked it to do, 
that the court grant the American corporation the full relief to which 
its determination showed it was entitled. Having asked the court to 
settle matters between the parties, the Italian corporation is hardly 
in a position to complain that it has done so. 

The Italian corporation has made no showing, and it seems unlikely, 
that the order conflicts with any articulated policy of Italy.... 
Under the circumstances of this case, it is not a requisite to the is- 
Anan of the injunction that the applicant show that it can be en- 

orced. ... 


Columbia Nastri & Carta Carbone v. Columbia Ribbon & Carbon Manu- 
facturing Co., 367 F.2d 308 (U. S. Ct. App., 2nd Cir., Oct. 19, 1966). 


Service of process on Swiss corporation——Interhandel ‘‘found’’ where 
conducting litigation 


A class action on behalf of all victims of the ‘‘Nazi Conspiracy’’ was 
brought seeking to prevent distribution to Interhandel, a Swiss corpora- 
tion, of its share of the proceeds of the sale of stock of General Aniline and 
Film Corporation pursuant to the agreement settling the Interhandel 
litigation. The Court of Appeals for the District of Columbia held that 
Interhandel was subject to suit in the District Court, since its institution 
and prosecution of a civil action established its presence and it was 
“found” within the District as required by the relevant statutory juris- 


1For text of Order and Stipulation of Settlement as amended, see 3 Int. Legal 
Materials 426 (1964). 
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dictional language. The court further held valid service on the agent 
appointed ‘by Interhandel in connection with the proceedings between 
Interhandel and the United States Government relating to the interpreta- 
tion or enforcement of the stipulation settling the litigation between them. 
The court stated that ‘‘a foreign corporation being present in the District, 
its agent duly authorized to do the tasks for which it is present here may 
be served with process in its behalf in an action reasonably within the 
ambit of those tasks.’’ 

Although it reversed the District Court in upholding service of process 
on Interhandel, the court upheld the opinion of the District Court dis- 
missing plaintiffs’ claims, on the ground that Congress had not provided 
any procedures for dividing the Interhandel funds among the alleged 
victims of the ‘‘Nazi Conspiracy.” The court also dismissed the action 
as against: the officers of the United States Government on the ground 
that this was not a case within any recognized exception to the United 
States’ sovereign immunity. Kelberine v. Societe Internationale, 363 F.2d 
989 (U. S. Ct. App., Dist. of Col. Cir., April 7, 1966). 


Law of the flag—nationality of plaintiffs and place of employment as 
well as uncertainty as to substantive principles of law of the flag, 
support choice of law of the forum as governing law 


In an appeal from a judgment in favor of representatives of a deceased 
seaman and an injured seaman, the defendant shipowner (Symonette) con- 
tended that the lower court erred in failing to apply the law cf the flag 
(Bahamian law). In distinguishing Lauritzen v, Larsen, 345 U. S. 571, 
digested in 47 A.J.I.L. 711 (1953), on which defendant relied, and up- 
holding the trial court’s application of the law of the United States rather 
than the law of the flag, the court found the following factors significant: 


Of the seven factors listed in Lawritzen as influencing the choice 
of law? i.e., place of the wrongful act, law of the flag, allegiance of 
the injured, allegiance of shipowner, place of contract, inaccessibility 
of foreign forum, and the law of the forum, only two (law of flag and 
allegiance of the shipowner) lend some support to Symonette’s argu- 
ment.| In the context of this case, we believe the most significant 
choice of law fastor to be the nationality of the injured and deceased 
seamen. As the Supreme Court indicated in Lauritzen, ‘‘* * * 
[E]ach nation has a legitimate interest that its nationals and perma- 
nent inhabitants be not maimed or disabled from self-support.’’ 345 
U. S. at 586, ... In addition the ship’s articles were signed in the 
United States and the contract between Symonette and Wilson to 
transport tanks and equipment was made in this country. The two 
seamen were part of a crew assembled by Wilson, an American busi- 
nessman, for use on an enterprise of his located in Haiti. We are of 
the opinion that the citizenship of the seamen and the fectors sur- 


1The broad principles of choice of law established for Jones Act cases in Lauritzen 
were declaréd equally applicable to cases arising under the General Maritime Law in 
Romero v. International Terminal Operating Co., 358 U. 8. 354, 381-384, . . . (1959). 
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rounding their employment are sufficient to justify applying the law 
of the United States? ... 


With reference to other factors mentioned in Lauritzen for the 
choice of law, while the forum is held in Lauritzen to be of little 
significance, it might be well to point out that in this case the law 
of the United States is established and easily determinable, whereas 
the evidence relating to the law of the Bahamas is vague and in- 
definite. We agree with the finding of the trial court that the testi- 
mony of the expert witness relating to Bahamian law did not estab- 
lish ‘‘ whether or not proof of negligence is necessary to maintain an 
action for unseaworthiness or whether or not the common law defenses 
are an absolute bar as opposed to mitigation of a damage award.’’ 
We find no error in the trial court’s ruling that the law of the United 
States should govern.’ 


In view of the fact that no body of reported decisions of Bahamian 
cases exists and that the only source of Bahamian case law is found 
in the knowledge and memory of local practitioners, Symonette was 
obligated to present clear proof of the relevant legal principles if it 
hoped to apply such law. ... In the absence of sufficient proof to 
establish with reasonable certainty the substance of the foreign prin- 
ciples of law, the modern view is that the law of the forum should be 
applied. ... This is precisely what the District Judge did in this 
case and we believe he was correct... . 


Symonette Shipyards, Lid. v. Clark, 365 F.2d 464 (U. S. Ct. App., 5th 
Cir., Aug. 15, 1966). 


2Symonette relies heavily on Tjonaman v. A/S Glittre, 340 F.2d 290 (2d Cir.) cert. 
denied, 381 U. S. 925, . . . (1965), to support its argument that the governing law in 
. the case should be that of the Bahamas. Although the seaman in Tjonaman was an 
American national, we believe the application of Norwegian law there was justified not 
merely because the vessel was a Norwegian flag ship, but also because the seaman had 
signed the Norwegian shipping articles in the office of the Norwegian Consulate General 
in New York and these articles provided expressly that the seaman’s rights and duties 
would be governed by Norwegian law. The preponderance of connecting factors to the 
foreign jurisdiction in Tjonaman are simply not present in the pending case. 

3 Even if Bahamian law were held to govern in this case, the District Judge correctly 
applied American maritime law in light of his finding, amply supported by the record, 
that Symonette had failed to prove the pertinent principles of Bahamian law. As 
Justice Frankfurter stated some years ago: . 

‘It is true that this [Supreme] Court has on several oceasions held international 

rules which had passed into the ‘general maritime law’ to be subject to judicial 

notice. * * * But where less widely recognized rules of foreign maritime law have 
been involved, the Court had adhered to the general principle that foreign law is to 
be proved as a fact.’? Black Diamond Steamship Corp. v. Robert Stewart & Sons, 

Ltd., 836 U. S. 386, at 396-397, . . . (1949). 
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Fletcher Schoot of Law and Diplomacy 


The I nternational Law Commission. By Herbert W. Briggs. Ithaca, 
N. Y.: Cornell University Press, 1965. pp. xvi, 380. Index. $7.50. 


In the preface to this book Professor Briggs states that his original in- 
tention was to present, in addition to the work under review ‘‘a critical 
appraisal of the result of the Commission’s work.” That intention had to 
be set aside when he was elected a member of the Commission and the 
volume published is limited to “‘an examination of the drafting of the 
Commission’s Statute and of its application and evolution in practice.”’ 
It is probably inevitable that such a study of a mechanism in the codification 
process is less exciting to the reader than an evaluation of the product 
emerging from that mechanism. It is to be hoped ardently by all Pro- 
fessor Briggs’ admirers—among whom this reviewer is one—that he will 
compensate his future absence from the Commission by fulfilling his 
~ original intention of appraising the work of the Commission. Meanwhile 
‘International lawyers are much indebted to Professor Briggs for the 
meticulous! study he has now presented of the legislative history of the 
Statute of the Commission and the repertory he has compiled of the prac- 
tice under that Statute. For anyone in the Commission or in the General 
Assembly wishing to interpret the Statute or to base arguments on it, the 
consultation of this work will be indispensable. 

The book correctly claims.to be the first monograph on the subject. In 
view of the widely acclaimed contributions of the Commission to the codi- 
fication and progressive development of international law, it is perhaps 
strange that even articles on the Commission, as the author emphasizes, - 
have been limited in number. Professor Briggs refers only to a few, in 
particular to the articles by Liang, the Commission’s former secretary, 
by the late Judge Lauterpacht and by Rosenne. A bibliography would 
have been welcome, listing whatever other articles—there are several— 
one might find on the topie. 

One could have wished that the author, given his vast knowledge and 
experience, had placed his object of study in a wider context. A brief 
account ofthe League of Nations’ activities in the codification field would 
have offered useful background as, indeed, can be seen from Rosenne’s 
recent article on ‘‘Relations between governments and the International 
Law Commission.” Some comparison between the methods and mecha- 
nisms employed in the codification process and the methods employed to 
create rules, for instance, in the sphere of human rights, might also have 


119 Yearbook of World Affairs 183-186 (1965). 
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given perspective to the matters under discussion. The author rightly 
notes that the Sixth Committee of the General Assembly has never amended 
a draft coming to it from the Commission. This fact and the practice 
established by the Sixth Committee of sending such drafts to diplomatic 
conferences are undoubtedly significant. Members of the Sixth Committee 
are often much aware of, and even take some pride in, this cautious ap- 
proach. The contrast to the practice of the Third Committee of the Gen- 
eral Assembly is striking. That Committee itself redrafts and finalizes 
conventions transmitted to it from the Human Rights Commission and the 
Economie and Social Council without even making use of the methods for 
dealing with legal and drafting questions recoramended in the annexes 
to the Rules of Procedure of the General Assembly and envisaging refer- 
ence of a matter for legal advice to the Sixth Committee or consideration 
jointly with that Committee. 

A fundamental question which might have been put, though the answer 
could only have taken the form of speculation, is whether it has been useful 
to possess a detailed statute regulating the organization and working 
methods of the Commission. An alternative approach is represented by 
Resolution 2205 (XXI) of December 17, 1966, under which the General 
Assembly established the United Nations Commission on International 
Trade Law (UNCITRAL). That instrument contains a bare minimum 
of rules regarding mode of election and functions, but almost nothing on 
methods of work. Would a basic instrument of such a type have been 
preferable also for the International Law Commission? The hypothetical 
answer is probably in the negative. While there was a wide measure 
of agreement in 1966 about the future functions and working methods of ` 
the UNCITRAL, the views about the working methods and specifie func- 
tions of the International Law Commission were, as Professor Briggs shows 
very well, much divided at the time when its Statute was worked out. 
Although, as subsequent discussion in the Commission demonstrated, the 
Statute by no means settled all these differences, it laid down authoritative, 
practical guidelines where otherwise controversy and confusion might have 
continued for a long time to the detriment of the work on substance. 

A number of important organizational matters relating to the Com- 
mission are treated very fully in the book. This is most welcome, as they 
still have actuality. Thus, for instance, the treatment of the question 
whether the members of the Commission should serve on a full-time basis 
or, as is the case, on a part-time basis is traced in detail. The author 
is extremely cautious, however, in voicing an opinion of his own and 
contents himself with the statement that ‘‘in time, the work may come 
to be regarded as too important to leave on a pari-time basis.’’ This self- 
imposed restraint as regards subjective appraisals, characteristic of the 
author’s whole treatment of his subject, is perhaps on balance wise. The 
relevant material is presented systematically and the reader is largely left 
to draw his own conclusions. Inevitably, however, it sometimes makes the 
text somewhat drier than, say, Lee’s recent discussion? of, inter alia, 


2¢¢Tnternational Law Commission Re-examined,’’? in 59 A.J.I.L. 548-552 (1965). 
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the question whether or not members of the Commission should serve on 
a full-time basis, freely weighing, as that discussion does, a number of 
considerations for and against. : 

The author’s account of the long battle concerning the remuneration of 
the members of the Commission reads almost like a thriller, although the 
outcome: is public knowledge. One is amazed to note the sharp di- 
vergencies in the positions that were taken respectively by the Fifth and 
the Sixth Committees of the General Assembly. It is hard to believe 
that they were populated by representatives of the same governments. 
The reviewer is in agreement with the author that the present honorarium 
of $1,000 a year is inadequate The account of the use of subcommittees 
and of a drafting committee is iluminating. On the little observed, but 
practically important, question of registering of dissenting opinions the 
author has uncovered much interesting and useful material. 

The author’s reports about the assistance given to the Secretariat is 
brief, no doubt because little is found on this matter in the documents 
of the Commission. One might have wished that he had allowed himself 
to speculate whether the rôle of the Secretariat could be expanded, e.g., 
in the task of compiling material for the rapporteurs. One might also 
have wished that in discussing the membership of the Commission, the 
author had gone further into the rule that the members should act as 
individual experts and not as representatives of states. Lee is probably 
right in his conclusion that 


members of the Commission discharge their functions both as experts 
of international law and as spokesmen of their national and regional 
concepts and aspirations, bringing to bear their local interests and 
experiences, though not representing directly their states as such, 
nor: binding their governments with their views.° 


Rosenne, who notes that-the number of professional diplomats have in- 
ereased in the Commission while the number of professors in it have de- 
creased,’ is probably right in interpreting this fact as a result of ‘‘the 
raising of the level of official interest in codification and the importance 
which is now attached on official levels to the preparatory work under- 
taken by the International Law Commission.’’ It is also easy to agree 
with that writer’s view that it is ‘essential . .. not to allow the non- 
official element to be swamped.’’ 4 

Professor Briggs is frank in stating that not all members elected to 
the Commission have been ‘‘persons of recognized competence in inter- 
national law,’’ as required under Article 2 of the Commission’s Statute. 
No one ‘will dispute this contention. At the same time it will hardly be 
denied that the professional qualifications of the members have generally 
been excellent. That Professor Briggs, himself, has been one of the most 
competent members of the Commission is well known. His recent book on 
the Commission is yet further evidence of this competence. 


l Haws BLIK 


I 


8 Loc. cit. 550. | | 4 Loo. cit. 188-189. 
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Zur Integration Europas: Festschrift fir Carl. Friedrich Ophiils aus 
Anlass Seines Siebzigstes Geburtstages. Edited by Walter Hallstein and 
Hans-Jürgen Schlochauer. Karlsruhe: Verlag ©. F. Müller, 1965. pp. 
xi, 258. DM. 37. 


This volume is a collection of fifteen essays, all but two authored by the 
most eminent German legal scholars and civil servants concerned with 
European integration, assembled to celebrate the seventieth birthday of 
the most senior civil servant-legal scholar of them all, ©. F. Ophüls. All 
of the contributors address themselves directly to historical and legal 
issues of economic integration and also to the political dimension with 
an internal consistency very appropriate for rendering homage to the man 
who represented the West German Government in the negotiation of the 
Coal and Steel Treaty, the Messina Agreement, the Rome Treaties, and the 
Fouchet Committee. There is much here of direct interest to the lawyer, 
the historian, and the political scientist. 

The majority of the essays are technically motivated legal discussions. 
Thus E. Steindor amends his well-known treatment of agreements in 
violation of the H.E.C. rules of competition; B. Borner discusses the in- 
adequacy of the H.H.C. Treaty in freeing capital movements and short- 
term payments; U. Everling contrasts West German and B.E.C. ad- 
ministrative law with respect to the permissibility of creating subordinate 
administrative agencies: H. Haedrich describes the law of property re- 
garding ownership of nuclear materials under the Huratom Treaty and 
finds it heavily weighted in favor of private rights; and H.-J. Schlochauer 
` once more presents his well-known thesis regarding the jurisdiction of the 
Community Court. 

Historians will benefit from the essay by Ulrich Sahm, who subjects 
the brief negotiations between Monnet and the British in May and June 
of 1950 to searching scrutiny; his findings confirm our worst suspicions 
regarding British inability to understand the winds from across the 
Channel. N. Lang presents a useful summary and chronology of efforts 
to achieve European political unity, particularly under Gaullist auspices, 
without weighing the real motives underlying proposal and counter-pro- 
posal, Elinor von Puttkamer compares the Briand proposals for ‘‘ Euro- 
pean unity’’ with efforts following 1950 and finds, not surprisingly, that 
the two have little in common. Of direct political relevance are the 
retrospective essays by Baron von Stempel and Baron Snoy et d’Oppuers. 
Stempel presents a very useful chronology of the negotiations leading to 
the merger of the three executives and also presents a poignant. checklist 
of unresolved issues, ¢.g., the voting rules applicable in the Commission 
and the Council. Snoy contents himself with the argument that European 
integration will continue to proceed by the indirect functional route when 
direct political efforts are blocked, even more rapidly than the schedule 
established in the Treaties of Rome; he adduces the rôle of the Commis- 
sions in the field of relations with third countries as his major example 
substantiating the claim. 
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I found of most significance a number of essays exploring the law of 
the Communities with the purpose of discovering when and where the 
law can be used to accelerate the process of integration. In this context, 
the list of very technical issues adduced by P. Verloren van Themaat is 
very instructive in suggesting how legal harmonization produces integrative 
consequences. J. Kaiser finds that the ‘‘representatives of the member 
states united in the Council of Ministers’? tend to act just like the Council 
‘of Ministers and that they produce a customary legal procedure informally 
spurring the formal process of integration. G. Jaenicke explores the 
unresolved issues implicit in the merged executive so as to discover possible 
future patterns of evolution in terms of reduced or surviving ‘‘suprana- 
tional’’ competences. Hans Peter Ipsen examines the form and content 
of ‘* directives” addressed to member states by Community organs and 
finds that they leave precious little choice as to ‘‘means’’ to the govern- 
ments. Last but not least, Walter Hallstein’s lead essay offers an ex- 
tensive interpretation of the fullness of E.E.C. jurisdiction, necessitated 
by the Community’s political rôle in uniting Europe and mediated by the 
practical necessity of including new fields of action under the integrative 
umbrella in order to give meaning to the accomplished integration of the 
original fields. And in thus Bireesing once more that the Community is 

‘fin polities, not in business,’’ Hallstein does not hesitate to debate juris- 
oon points with the central figure of this Festschrift. 


Ernst B, Haas : 


Yearbook of the European Convention on Human Rights, 1964. Vol. VII. 
The Hague: Martinus Nijhoff, 1966. pp. xx, 563. Index. Gld. 79, 


Each of the volumes of. this invaluable official publication zontains the 
record of the painstaking day-to-day work of the European human rights - 
organs, in particular of the European Commission on Human Rights. 
The 1964 volume contains the text of twenty of the more important de- 
cisions of the Commission on admissibility. In eight of these which, 
however, related to a far greater number of petitioners, the application was 
declared, admissible, wholly or in part. Belgian linguistic eases, the basic 
facts of which were described in some detail in the review of Volume VI? 
and which have since been referred to the European Court. of Human 
Rights, continued to occupy the Commission in 1964. One learns from’ — 
a report on the work of the Committee of Ministers that the preparation 
of a provision on the rights of national minorities was suspended until a 
decisioni is taken on these cases (p. 74). Other decisions deal with the 
reasonableness of the time elapsing between arrest and trial, end with the 
scope of the concept of the ‘‘determination of [a person’s| civil rights’’ 
within the meaning of Article 6 of the Convention. These and other inter- .. 
esting cases cannot be gone into in a short book review. 


1In 60, AJL. 618 (1966). For references to the reviews of the earlier volumes, 
see 59 AJS.LL. 187 (1965). 


; 
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The inability of the Commission to protect petitioners against retaliatory - 
measures of the authorities against which they complain is illustrated by 
a case where the Commission said (p. 162) that the right of individual 
petition could be seriously impaired if an applicant (and others in a 
similar position) were deterred by punishment from proceeding with his 
application. The punishment imposed might be considered a violation of 
Article 25 (1) of the Convention. However, the Commission decided to 
take no further action. 

In a major operation like that of the European Commission, occasional 
mishaps cannot, apparently, be avoided. One reads (p. 316) that a 
petition, in which a Yugoslav citizen, then in custody in Austria, protested 
against his impending extradition to Yugoslavia, ‘‘had to be returned to the 
Applicant as it was written in the Slovene language.’’ Many weeks later, 
the petition was presented again in one of the official languages of the 
Commission, whereupon the Commission’s Secretariat telephoned and wrote 
to the Austrian delegation. The Commission decided to give the case 
precedence. A communication to the applicant was, however, returned 
to the Secretariat marked ‘‘extradited to Yugoslavia.’’ An organization 
like the Council of Europe has, one should think, the resources to procure 
the translation into one of the official languages of a petition in an urgent 
human rights case written in a European language which is widely spoken 
in two member states: in Italy and in Austria, the respondent in the 
case, in certain districts of which it has the status of an official language 
(Article 7 of the Austrian State Treaty of 1955). That eventually the 
petition was declared inadmissible as manifestly ill-founded is not relevant 
for the point I am trying to make because this result was not known at the 
time of the receipt of the petition. 

The part entitled ‘‘The Convention within the Member States of the 
Council of Europe” contains extracts from very interesting debates re- 
lating to the European Convention held, among others, in the French 
National Assembly, the Norwegian Storting and in both Houses of the 
Swedish Parliament. 

A decision of the Court of Appeal of Milan, a summary of which is 
printed on pages 536 ff., calls for thorough study. The court is reported 
to have declared that the Universal Declaration of Human Rights is a 
source of international law, that its provisions constitute generally recog- 

nized rules of international law and that the Declaration is therefore an 
integral part of the Italian legal system. 
Econ SCHWELB 


The Year Book of World Affairs, 1965. Vol. 19. Edited by George W. 
Keeton and Georg Schwarzenberger. London: Stevens & Sons, Ltd.; 
New York: Frederick A. Praeger, 1965. pp. xxiv, 389. Index. £3 

178. 6 d.; $12.50. 


As in previous years the most recent issue of this series does not center 
around one specifie theme, yet many of the articles involve economic and 
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legal issues from different perspectives. At least three of the contribu- 
tions are directly concerned with international law and certain others 
deal with international political and economic matters which possess legal 
ramifications. And, as in the past, the papers range from a eres 
to an analytical approach. 

. The volume begins with an appraisal of the 1964 United Nations Con- 
ference on Trade and Development, which Professor Goodwin describes as 
an exercise in pressure rather than power politics on the part of the develop- 
ing nations. Significantly, the concluding article by Professor Schwarz- 
enberger tests the theory of international relations formulated by this dis- 
tinguished jurist in his Power Politics: A Study of World Society (1964). 
The four facets of power—concentration, atomization, neutralization, and 
sublimation—are examined, and the observation drawn that as long as 
total war between the two world Powers does not exist as a ‘‘rational tactic 
of foreign policy’’ (p. 231), it becomes easier for other members of the 
international community to behave as independent centers of power. Still, 
in the final analysis, only the tolerance of the super-Powers, or the interna- 
tional oligarchy as they are called elsewhere, permits pursuit of such a 
policy. It is suggested that, if the super-Powers could be induced to 
identify ‘‘their own long-range self-interests with their own self-neutrali- 
zation” (p. 234), such a transfer of power might mark the beginnings of 
the reign of law. 

If the view is taken that the past and present conduct of international 
relations on the basis of power does not mean that they have to be governed 
in this fashion ad infinitum, the lecture by Dr. Shabtai Rosenne on ‘‘Re- 
lations between Governments and the International Law Commission”? 
lends it credence. Expcounding upon a topic previously noted,’ this 
member of the I.L.C. now considers the place of the Commission within 
the framework of contemporary relations and predicts that international 
law will take its appropriate place in the conduct of international affairs. 
And in his analysis of the two General Assembly resolutions on the law 
of outer space Professor Zemanek, in turn, considers their unanimous 
adoption as an ‘‘expression of the universal legal consecience’’ (pp. 208- 
209), and regards the principles incorporated in them as general principles 
of law recognized by civilized nations, at least as long as no contrary 
evidence is presented. E. D. Brown, too, is concerned with legal elements, 
for he illustrates the development and current state of European Social 
Law by drawing upon appropriate treaties. 

To a greater or lesser degree economic aspects are also surveyed in 
the review of the operations of the International Atomic Energy Agency, 
the piece on South Africa, and the essays on Ghana and on foreign aid in 
Southeast Asia. This part of the world is represented in still another 
article entitled “SEATO in Perspective”; while in ‘‘ Ethical Implications 
of the Cold War’’ unilateral disarmament is criticized from an interna- 
_ tional, domestic, and ethical level. 


1 See Rosenne, “The International Law Commission, 1949-59,’’ 36 Brit. Yr. Bk. 
Int. Law 104 at 144-148 (1980). 
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The final third of the volume is devoted to ‘‘Reports on World Affairs,” 
in which several hundred books are appraised. These are divided into 
individual categories, each of which forms a separate review article, and 
these studies present a useful though brief account of the recent literature 
in eight different fields. 

GUENTER WHISSBERG 


Arms and Influence. By Thomas C. Schelling. New Haven and London: 
Yale University Press, 1966. pp. ix, 293. Index. $7.50. 


An essential element of diplomacy is the persuasive communication of 
control over resources and the disposition to employ those resources to 
sustain or realize political objectives. If the communication is defective 
or the ‘‘threat’’ is insufficiently credible or adequate, the resources must be 
employed or the objectives relinquished. In either case, diplomacy has 
failed. Professor Schelling’s most recent book examines, in a highly 
original manner, a number of problems related to the diplomatic use of 
violence or coercion. The diplomacy of threats is a more subtle, frequently 
anterior use or non-use of force than the traditional military approach. 
It is essentially a process of shaping adversary perspectives by communica- 
tion of intentions and predictable future behavior. Two strategies of 
coercive influence are examined and evaluated: the use of force to compel 
directly and the imposition of deprivations with an attendant communica- 
tion that they will cease upon compliance. The latter, according to the 
author, is a distinctive element of modern guerrilla warfare end may be 
the emerging characteristic of warfare in this era. 

In ‘The Art of Commitment’’ (Chapter 2), a different communication 
problem is examined: how a participant convinces his adversary (and 
perhaps himself) that he is indeed committed to a certain course of be- 
havior. Though successful communication may not avert collision, dis- 
aster cannot be attributed to a failure to read the adversary. ‘‘The 
Manipulation of Risk’’ (Chapter 3) examines the initiation or intensifica- 
tion of crisis level as a manipulative technique. Crisis is defined as the 
communication that the usual restraints and controls have been lessened, 
that the probability of a disaster, which neither participant desires, is 
increased and that crisis level can be lowered only by the adversary back- 
ing away from the brink. Chapter 4, ‘‘The Idiom of Military Action,’’ 
might be described as a study of the psycho-ecological factors in the choice 
of the most appropriate and effective response. ‘‘The Diplomacy of Ulti- 
mate Survival’? (Chapter 5) and ‘‘The Dynamics of Mutual Alarm” 
(Chapter 6) examine appropriate strategies and structural necessities in- 
eumbent on all participants seeking to avoid Armageddon or to terminate 
it once it has commenced. Professor Schelling makes a strong case for 
examining how to conclude a major war; the fact that it has been consid- 
ered interminable may make it so. The author’s discussion of disarma- 
ment as a strategy of common security raises questions which disarmament 
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proponents will find particularly difficult to answer. ‘‘The Dialogue of 
Competitive Armament’’ (Chapter 7) investigates the indirect communi- 
cations implicit in deeds and communications which are monitored by 
adversaries, though perhaps not meant exclusively for them, and makes 
a number of strategy recommendations. 

Professor Schelling’s subject is of direct relevance to international 
lawyers as well as to students of international relations. Though focusing 
on the international arena, it can scarcely be overlooked by municipal 
lawyers, particularly by legislators and administrators. The communica- 
tion of threat or ‘‘control intention’’—a resource capability and a dispo- 
sition to use it to support certain prescriptions—is an integral element of 
the prescriptive process in the most restricted as well as the most compre- 
hensive global arena. Strategies which render this communication more 
effective, economical or ‘‘rational’’ are sorely needed. Professor Schelling 
has much to say on this subject; study of his book is both rewarding and 
entertaining. The discussion of the generation of expectations by be- 
havior or tacit bargaining provides an extraordinarily interesting descrip- 
tion of ithe elusive customary law process and will be most useful to 
lawyers. 

The general weakness of Arms and Influence is the absence of a 
systematic theory or model of prescriptive communication. Thus, in the 
casual, rather than systematic, delineation of communicators and audience 
in the chapter on the idiom of military action, the author makes some state- 
ments which are highly particular and certainly not of the general ap- 
plication which he implies; the choice of an instrument of response may be 
aimed more at the perspectives of a domestic constituency than at the os- 
tensible, external target. The frequent ‘‘win or lose’’ formulation seems to — 
this reviewer to be a particularly limited and ineffective terminology for de- 
scribing: the diverse value stakes in any social interaction. It may be an 
indication of the restricted utility of game theory techniques in the social 
sciences. The distinctions between ‘‘deierrent’’ and ‘‘compellant’’ and 
between purely deprivatory and coercively compellant might be more ap- 
propriately rendered as continua rather than as polar opposites. The 
concept of pure deprivation which Professor Schelling presents so 
dramatically is the traditional understanding of legal sanction from which 
the law'is slowly extricating itself. The fact that international relations 
is in the process of discovering it is one more signal of the need for an 
improved dialogue between competitive disciplines. 

7 W. M. REISMAN 


Law and Public Order in Space. By Myres S. McDougal, Harold D. Lass- 
well, and Ivan A. Vlasic. New Haven and London: Yale University 
Press, 1963. pp. xxvi, 1147. Indexes. $15.00. 


Professors McDougal, Lasswell, and Vlasic have made an exhaustive 
study of the application of a certain conceptual framework to problems of 


ae 


1967] BOOK REVIEWS AND NOTES | 627 


outer space. The first part of the book is concerned with the exposition 
of this framework, which is referred to as ‘“‘the constitutive process of 
authoritative decision in the contemporary earth-space arena,’’ the main 
features of which are ‘‘established both by peoples’ continuous inferences 
of ‘customary’ expectations from past uniformities in the behavior of 
official and effective elites and by the making and interpretation of multi- 
lateral agreements of varying comprehensiveness, such as in the United 
Nations Charter ...’’ (p. 96). ‘‘. . . anticipations of probable reciproc- 
ities and retaliations may determine the shaping of particular decision 
and the more general conduct of participants.’’ (P. 105.) The authors 
stipulate ‘‘our commitment to human dignity as a fundamental goal’’ and 
legal order is defined as ‘‘a pattern of practices specialized to power out- 
comes” (pp. 183 and 172 respectively). They state ‘‘we are committed 
to an overriding goal’’ (p. 1028) and this ‘‘policy-oriented approach ... 
requires the tackling of all intellectual tasks pertinent to the clarification 
and implementation of the overriding goal.” (P. 190.) Claims are ex- 
amined from the point of view of ‘‘community decision-makers whose re- 


sponsibility is to foster the optimum accommodations of inclusive and 


exclusive interests within the common interests of the whole, and to deny 
indulgence to special interests.” (P. 190.) The principal phases of the 
decision process are divided into participation, objectives, arenas, base 
values, strategies, and outcomes. 

The authors speak of international custom ‘‘in the broadest reference 
of the term to that total flow of explicit communications and acts of col- 
Jaboration among peoples which create community-wide expectations that 
certain uniformities in decision will successfully survive challenge.” (P. 
116.) Practice need not be unanimous, and in the absence of an appropria- 
ate centralized competence for promoting and effecting peaceful change, 
‘‘The most important sanctions for ensuring specific interpretations in ac- 
cordance with common interest and for securing a reasonable degree of 
conformity in actual conduct to community prescription remain... in 
the potentialities of unilaterally administered reciprocity and retaliation 
in a context of accelerating interdependences between all participants.’’ 
(Pp. 118, 125, and 127.) . 

While custom is a source of international law (Article 38, Statute of 
the International Court of Justice), the application of reason in decision- 
making, even according to this conceptual framework, will not autò- 
matically ensure that an action is in accordance with generally recognized 
custom. In fact, many states, especially those of the so-called Socialist 
camp, do not accept custom as a major source of international law, but base 
themselves on treaties and specifie agreements. The theory advanced by 
the authors may suit the policy considerations of the United States, pro- 
vided that human dignity is advanced as its overriding goal, but does not 
afford a standard by which nations with different goals may achieve ac- 
commodation. By definition reciprocity and retaliatory response are 
geared. to the implementation of the goal of human dignity, which repre- 
sents an exclusive rather than inclusive view of the nature of international 
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society. ‘A decision which may satisfy the conditions of this policy- 
oriented approach does not necessarily represent custom or law as recog- 
nized by different nations; otherwise, policy-oriented approaches with other 
goals than human dignity such as Marxism-Leninism, could claim a similar 
basis which would vitiate expectations of reciprocity in terms of general 
rules governing all mankind. ‘‘Value sharing’’ may be a commendable ob- . 
jective of national policy, depending on viewpoint, but does not necessarily 
create law; while a decision may be justified from a certain goal orienta- 
tion, it must still be tested by generally recognized standards of law. 
Goal orientation is tied in to national decision-making, in the absence 
of an international lawgiver, which is no substitute for standards deter- 
mined by international agreement. 

This identification of policy goal orientation with law is reflected in a 
number of statements on controversial topics, such as military uses of 


space and satellite observation. The authors maintain that 


Cod coer ce tee atte 


. outer space, like most of the other areas and resources open to man, 

will continue to be used, in comprehensive earth-space value processes, 

for many varying activities, both military and non-military, and sci- 
entific and nonscientific. (P. 400.) 


With regard to space observation satellites, they state that 


The ' | primary considerations in examining claims arising out of ob- 
servation by spacecraft depend upon the relation between the en- 
- lightenment thus obtained and the harm actually suffered by the 
e pairs (P. 549.) 


In both cases arguments to the contrary receive superficial treatment only; 
a view expressed by Jessup and Taubenfeld that ‘‘How to assure a real 
separation of peaceful from military uses .. . of outer space is indeed a 
key problem in a world bristling with daadaa is relegated to a foot- 
note and' dismissed as ‘‘puzzling.’’ Soviet writers are treated similarly in 
footnotes. The impression given is that goal crientation prejudices a fair 
discussion of different points of view under a common standard of law, 
as expressed in international agreements and U.N. resolutions, among other 
sources. | While the work contains ample references to documents, in- 
formation is usually mustered in such a way as to confirm the conclusions 
reached within the authors’ conceptual framework. The treatment suffers 
from a certain dogmatic tone; the authors maintain, for example, that 


Customary international law . . . authorizes states to employ coercion 
even of the highest intensity, if necessary and proportional, to defend 
their territorial integrity and political independence against im- 
permissible coercion. It is highly questionable whether the United 
Nations Charter, with its reference in Article 51 to ‘‘armed attack, 
in any way limits this competence. (P. 403.) 


They do, not discuss different interpretations of Article 51 or the legality 


of military uses of outer space. | 
As a political scientist, this reviewer tends to agree with the stipulated 


goal of human dignity for policy analyses; as an international lawyer, 
| | 


| 
| 
| 
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he is compelled to evaluate policies in the light of international standards 
regardless of different goal orientations. He feels, much like the re- 
viewer of another volume by Professor McDougal, The Public Order of 
the Oceans, in International Relations, a publication of the David Davies 
Memorial Institute in London, that he and his associates tend to equate 
the public welfare with the more specific welfare of the United States. 
For comprehensive world order it is necessary to rise above goal orienta- 
tions when this is required by a plurality of viewpoints and a standard 
of law that applies to all. This is no more evident than in the field of 
outer space where rules of conduct are measured by the common interest 
of mankind. 

This work constitutes a vast compendium of very valuable information. 
It is an interesting product of an influential school of thought. In this 
sense, the authors are to be congratulated for making an original contri- 
bution. 
Ropert K. Worrzen 


The Inductiwe Approach to International Law. By Georg Schwarzen- 
berger. (library of World Affairs, No. 67.) London: Stevens & Sons, 
Ltd.; Dobbs Ferry, N. Y.: Oceana Publications, 1965. pp. xvi, 209. 
Index. $7.50; £2 10 s. 


The study of international law has proceeded for centuries without much 
attention being given to the development of appropriate methods of in- 
quiry. In a challenging fashion, Professor Georg Schwarzenberger, in 
the book under review, sets forth a strongly-phrased argument in favor 
of pursuing what he calls ‘‘the inductive approach. With his usual 
erudition and with a somewhat distracting reliance upon flaming rhetoric, 
Professor Schwarzenberger urges that the doctrinal content of international 
law be established by systematic research mainly into the relevant practice 
of nation-states. | 

The inductive approach of Professor Schwarzenberger is anchored firmly 
in the sources of law enumerated im n Article 3 38 of the Statute of the Inter- 
national Court of Justice. These s sources provide for him the conclusive 
and exclusive test to determine the content of international law. Part 
of his purpose is to rescue international legal studies from the impression- 
ism of random citation or the subjectivism of those international lawyers 
who confuse normative preferences with the existing requirements of law. 
These are’ familiar objectives and are today very much a part of the 
. parallel effort to make the social sciences generally more ‘‘scientific.”’ 
_ Professor Schwarzenberger’s book—really a series of essays linked in vari- 
ous ways to the theme of describing and defending the inductive approach— 
considers the extent of autonomy enjoyed by mternational law, given the 
recent increase in the cultural, socio-economic and ideological diversity of 
international society. 

Beneath the banner of methodological aniy Professor Schwarzenberger 
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| 
: 
! 
Is a Don Quixote leading the traditionalists into battle against an array 
of modernist assaults mounted by the Socialist states, by the Afro-Asian 
group, and by assorted Western jurists (for example, Réling, Jenks, and 
McDougal), who call for drastic adaptations of international law to a new 
international environment. By emphasizing the distinction between rules 
that qualify as law and those that do not, Schwarzenberger underscores the 
legislative bridge that must be crossed to reach an international legal order 
adequate for contemporary international society. In contrast, the more 
teleological approaches to the growth of law advocate a constant incorpora- 
tion of new social goals into the application of legal rules, thereby obvi- 
ating the need for explicit legislative action, as there exists a legislative 
component in ongoing legal processes. 

The inductive approach is developed to permit analysis in systematic 
. form of ‘‘the available legal raw material.’ (P.8.) Professor Schwarzen- 


_ berger acknowledges that an international lawyer can properly describe 


ihren er 


the social functions served by the rules of international law and that he can 
criticize these rules from the perspective of human values or social goals, 
advocating their replacement by preferable rules. For Professor Schwar- 
zenberger, however, these are distinct tasks that should proceed separately 
from systematic analysis of the existing content of International law. It 
is this latter analysis that most needs to be done. What is now required 
is the patient examination of evidence for acceptance of rules in terms 
of the Article 38 framework of international law. The inductive method 
is exemplified for Professor Schwarzenberger by the treatise of Charles 
Cheney Hyde and by the work of Lord McNair, by the great compilations 
of state practice such as the American digests of Moore, Hackworth, and 
now Majorie Whiteman, and their European counterparts. Professor 
Schwarzenberger regards this work of systematic compilation as barely be- 
ginning| We need to supplement what has been done with national studies 
from each country on a scale comparable to that of Hyde; subsequently, 
we need these national studies integrated to yield better evidenced gen- 
eralizations as to the content of general international law. 

Professor Schwarzenberger obviously relishes the idiom of controversy. 
A central chapter is devoted to a proposition-by-proposition refutation of 
C. Wilfred Jenks’ attack on the inductive method as ‘‘stultifying.’’ Pro- 
fessor Schwarzenberger succeeds in making Mr. Jenks appear quite obtuse 
about details, but he fails to come to terms with the basic criticism of the 
inductive approach, namely, that its adoption is_not well suited to the 
needs_of international life, which require a law-creating rôle according to 
thEcwil-of tHe sntentatlonal-community. It-is-evident but only in the 
nature of a presupposition, that Professor Schwarzenberger regards such 
an idea with alarm, nowhere authorized by ‘the scriptural sources set forth 
in Article 88 nor legitimated by the assent or practice of the leading 
sovereign states. l 

It is difficult to assess Professor Schwarzenberger’s contribution. Surely, 
we must applaud the appeal for careful research that brings together in 
systematic form the raw material of international law. Surely, it is de- 


| 
| 
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sirable in this ideological age to distinguish: between the requirenients 
of international law and legal rationalizations of national conduct. But 
why does Article 38 provide us with the best and only solution? “Article 
38 was not intended for, nor is it very well suited to, the dynamics of ir | 


création that result from the interacting behavior of nation-states. In 


+ Fhe Sie Sale 





such a context criteria other than those contained in Article 38 are needed 

to settle an argument about whether_a given standard of conduct does or P 
does not qualify as international Jaw. Factors such as protest, acqui- I 
escence, community acceptance, functional utility, and effectiveness of claim 

seem more relevant. 

Are not the sources of Article 38 enumerated in l in such a vague and. 
ambiguous fashion that any pattern of jurisprudential justification (in- 
cluding those rejected by Professor Schwarzenberger) can be accommo- 
dated? And is it wise or necessary to reinforce the sovereignty-centered 
interpretation of the international legal order that underlies Professor - 
Schwarzenberger’s outlook? l 

One is provoked, enlightened, and occasionally infuriated by Professor 
Schwarzenberger’s prose. A curious blend of insight and banality is . 
present; a certain shrillness of tone and defensiveness of attitude not to be’ 
expected from an international lawyer of Professor Schwarzenberger’s- 
distinction and achievement mars the reader’s experience. But if one puts 
aside these rather superficial obstacles, Professor Schwarzenberger’s book 
develops a line of argument about the drift and discipline of international 
legal studies that needs to be taken seriously by those who profess to make 
international. law their eraft. 

Ricard A. FALK 


The ANZUS Treaty Alliance. By J. G. Starke. (Institute of Advanced 
Studies, Australian National University.) Melbourne: Melbourne Uni- 
versity Press, 1965; London and New York: Cambridge University Press, 
1966. pp. xiv, 315. Index. $12.50. 


This volunie is the most comprehensive and thorough treatment of the 
ANZUS .Treaty Alliance yet written, one of a growing list of important 
scholarly studies now flowing from the Australian National University. 
The book is important not merely as a work of scholarship but for its 
emphasis on the new rôle of Australia and New Zealand in U. 8. global 
military and technological strategy, with space vehicle tracking facilities 
and naval communications stations for Polaris nuclear submarines in both 
the Pacifice and Indian Oceans, Indeed, Australia and New Zealand 
occupy a key geographic position: in ways and te an extent not yet fully 
realized or appreciated. They are among America’s most vital partners. 

The book undertakes analysis in three dimensions: diplomatic history, 
international law and treaty interpretation, and multilateral diplomacy of 

‘‘regional international administration.” The first section gives an his- 
torical review of the movement in Australia and New Zealand over some 
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fifteen years for a Pacific security arrangement and of the negotiations 
leading to the ANZUS Treaty. The second provides detailed analysis and 
full textual commentary upon the treaty provisions, including a tabular 
` comparison of ANZUS provisions with corresponding provisions of other 
security-mutual-defense treaties. Then follows a deseription of the ma- 
chinery,|the development of- the practical workings of the alliance, and an 
account jof the proceedings of each of the ten ANZUS Council Meetings 
held through 1964. The final section covers such issues as proposals for 
enlarging ANZUS or for developing a comprehensive pacific regional se- 
curity system, the relation of ANZUS to SEATO, liaison with NATO, the 
eredibility of the American guarantee, and the capacity of Australia and 
New Zealand to influence U. S. policy. 

Even though the ANZUS Pact in a sense only confirmed a de facto 
alliance, and did not oblige the U. S. ‘‘to do more than the unavoidable”’ 
(p. 15), it represented ‘“‘perhaps the most important single act ever taken 
by Australia since it assumed conduct of its own external policy.’’ (Pp. 
1-2.) To Australia, ANZUS served as insurance against a revived Japan 
(no longer a concern) as well as against Asian Communism. More re- 
cently it provided comfort during the Indonesian confrontation, with U. S. 
assurances that ANZUS applied to Australian and New Zealand troops m 
Malaysia. 

ANZUS does not follow the NATO formula of ‘‘an armed attack upon 
one constitutes an attack against all.’’ Instead it uses the declaratory 
language of the Monroe Doctrine. The author would not accept the view, 
however, that this formula makes ANZUS weaker than NATO. The 
author holds also that ANZUS ought not to be considered a regional 
arrangement under Chapter 8 of the U.N. Charter. Nor is it a ‘‘collective 
security?’ arrangement; rather it is an alliance limited to the security of the 
signatories. Defense action under ANZUS would be ‘‘in conformity with 
Article 51 of the Charter” and “‘legal under international law,” but ‘‘it 
would not be collective security action pursuant to the Charter.’ Thus, 
while ANZUS is within the framework and consistent Lise the U.N. 
Charter eiti is not really a component of the U.N. system.’’ (Pp. 81-82.) 

In regard to proposals for a comprehensive Pacific regional security pact 
to replace the network of five existing treaties, including SEATO, the 
author concludes that this is ‘‘neither desirable nor practicable. ”’ As for 
Australia and New Zealand, ‘‘under no circumstances would they give up 
ANZUS with its special advantages and privileges.” (Pp. 218, 220.) Yet 
he does' urge that efforts be made to integrate or co-ordinate the array 
of pacts and arrangements in.a way to obtain some of the advantages of a 
compreliensive Pacific security treaty. ‘‘It is not enough,’’ he argues, ‘‘to 
rely on the fact that the United States . . . [as a party to all except the 
Commonwealth arrangements] represents a Smite factor.” (P. 220.) 

By far the most significant developments in the ANZUS alliance have 
been the arrangement for space tracking facilities, which are indispensable 
for U. S. deep space activities, and the signature in 1962 of the U. S.- 
Australian Naval Communications Station Agreement designed for Polaris 
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submarine operations in the Indian Ocean and in the Southwest Pacific. 
The latter was ‘‘one of the most momentous transactions in Australian 
history,” ‘‘fundamentally extended the obligations of Australia” -(pp. 
197-198), and transformed ANZUS ‘‘from an alliance in the Pacific of a” 
primarily defensive character into an association forming a component of 
America’s global deterrent strategy.” (P. 173.) By acquiring this facility 
the United States in turn ‘‘is tied in a physical sense to Australia’’ and 
‘‘must necessarily defend it [the facility] to the same extent as any 
territory under its jurisdiction.” (P. 287.) For this and other reasons 
American stakes in the territorial integrity and security of Australia and 
New Zealand are of such magnitude and importance that ‘‘any default 
by the United States in the performance of its covenants under ANZUS 
is not only improbable but unthinkable.’’ (P. 238.) 

-It should perhaps be added that the volume is written largely from an 
Australian point of view, not by way of prejudice but of emphasis. The 
general student may find the treatment of some topics in greater detail 
than needed for his purposes. The historical account is often month by 
month. In analysis and interpretation, each article, almost every phrase, 
is dissected and analyzed, weighed and compared with corresponding com- 
mitments elsewhere. It is the thorough job of the careful lawyer. One 
may not agree with all the author’s evaluations, e.g., in regard to the 
‘‘negotiating skil” and ‘‘brilliant’’ diplomacy of the major participants 
or that Australia and New Zealand could exert greater influence upon 
Washington by a great expansion of their scientific personnel in defense 
work but could not do so by a substantive increase in their defense effort. 
Yet his analysis is always thorough and his arguments clear. One tech- 
nical suggestion: The system of footnoting could be greatly improved in 
clarity and convenience. Besides being placed at the back of the book, 
footnotes run from 1 to 100 and start over again several times for the same 
chapter. These are minor points in a work of such scope and usefulness. 
As a reference work on the history, obligations, legal structure and func- 
tioning of ANZUS im a global setting, this book stands in a category by 
itself, 

Ropert B. STEWART 


BRIEFER NOTICES 


The Political Parties in the European Parliament. The First Ten Years 
(September 1952-September 1962). By Guy Van Oudenhove. (Leyden: 
A. W. Sijthoff, 1965. pp. xvi, 268. FI. 29.50.) The advent of the supra- 
national entities of Western Europe has sensitized us to the different rôles 
such things as bureaucracies, interest groups, and political parties ean play 
in mediating the process of international integration. In addition, these 
phenomena can serve as indicators on a progressive scale which runs from 
intergovernmental organizations with instructed national delegations to 
federal structures featuring ideological party politics. Mr. Van Ouden- 
hove treats the second of these in his book on the evolution of political 
parties in the quasi-legislature known as the European Parliament. His 
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analysis is the most instructive and the best-focused of five similar treat- 
ments now extant because he recognizes the progressive scale and seeks to 
arrange his data so as to make clear where on the scale we now are. Un- 
fortunately, the book does not cover the secession of the Gaullists and the 
origin ofi a fourth parliamentary group. 

In doing so, the author traces the origin of the supranational party 
groups in the Common Assembly of the Coal and Steel Community, their 
progressive institutionalization i in the customary parliamentary law of that 
body, and finally the conversion of customary into statute law in the full 
acceptance of the group in the rules of the European Parliament, the suc- 
cessor to the Common Assembly. In addition, he carefully traces the 
consensual patterns which unite members of each of the then three groups, 
issue by lissue, period by period. He states when and where they agree, 
though he never quite explains why. The first half of the book, devoted 
to the Common Assembly, merely collects and arranges the findings of 
other scholars interested in the same phenomenon; the original contribu- 
tion lies | in the second half, which treats the continuation of the process 
in the European Parliament (1958-1962) and is based almost entirely on 
primary sources. 

Undoubtedly, the student of integration will learn a great deal from this 
work. But he will be disappointed if he expects insight into the rôle 
of supranational parties as agents of integration. One has the feeling 
that the otherwise accurate and exhaustive treatment is placed in a vacuum, 
a never-never land of pretense in which the Parliament is endowed with 
an independent life. The reality, of course, is far different. In order to 
meet it, the author should have examined the effectiveness of the Parlia- 
ment’s debates and resolutions in influencing the policy of the Community’s 
Executives (Commissions and Councils of Ministers) and of the parties in 
the six mother parliaments. One misses the most important dimension 
of such a treatment, the relationship between national parties and Supra- 
national groups. 

Finally, Mr. Van Oudenhove’s approach suggests a view of party paiia: 


and parliamentary activity which political scientists associate with the’pre- ” ` 


1945 period. His model of parliamentary life features a conception of 
‘“party’’ which is ideologically pure and homogeneous and a notion of 
“politics” that juxtaposes such parties to each other in a firm and frank 
government-opposition pattern. Hence he evinces surprise when his parties 
do not show these attributes and do not behave as the model suggests. Had 
the author included in his model the notions of ‘‘the end of ideology” and 
‘the waning of opposition,’’ the prevalence of technical issue-dominated 
coalition patterns would have surprised him less. He also could then have 
linked his findings on behavior in Strasbourg with cognate patterns in 
Paris, Brussels, and The Hague. 
| 
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The Umted Nations Administrative Tribunal. By Byung Chul Koh. 
(Baton ‘Rouge: Louisiana State University Press, 1966. pp. ix, 176. 
Index. $4.00.) The author believes, and this reviewer agrees with him, 
that in spite of the existence of a considerable literature on the subjeet of 
administrative tribunals of international organizations, the locus classicus 
being the 1957 Hague lectures by Suzanne Bastid, there is room for a 
monograph on the United Nations Administrative Tribunal. Mr. Koh’s 
book is a very useful, descriptive and informative work. It gives a short 
history of the Administrative Tribunal of the League of Nations including 


its—as it were—posthumcus vicissitudes. A succinct and reliable descrip- 
] 


Ernst B. Haas 
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tion of the preparatory work which led to the establishment of the United 
Nations Administrative Tribunal by a General Assembly resolution of 
1949 is followed by an analysis of its competence, of the sources of the 
law which it is called upon to apply, and of its procedure. The possibility 
of judicial review of the judgments of the Tribunal, introduced in 1955, 
is also described. The principal chapter of the book is, of course, the one 
which is devoted to the case law of the Tribunal. In this context Koh 
reports in detail one of the cases of American staff members, who were 
dismissed in or about 1952 because they had invcked the Fifth Amendment 
before the Internal Security Sub-Committee of the United States Senate, 
were subsequently awarded compensation by the Tribunal, and whose cases 
eventually led to the Advisory Opinion of the I.C.J. of 19544 It is 
surprising to read on page 119 that in 1953 ‘‘the General Assembly re- 
fused to appropriate funds necessary for implementing the Tribunal’s 
judgments.’’ Even without consulting the Official Records, it is easy to 
establish, e.g., from the pages of this JOURNAL, that not the General As- 
sembly, but “‘the United States, supported only by a very few delegations, 
rejected the validity of the Tribunal’s awards.” ? 

The author’s statement on page 82 that the Tribunal ‘‘has inferentially 
excluded the possibility of applying the (Universal) Declaration (of Hu- 
man Rights)’’ is erroneous. In the case concerned * the Secretary General 
had refused to authorize the Applicant to sign the waiver of his privileges 
and immunities in order to change from non-immigrant to a permanent 
resident status. The right of an international zivil servant to waive the 
privileges and immunities appurtenant to his office is certainly not a human 
right set forth in the Declaration. The Secretary General therefore 
rightly replied, and the Tribunal] agreed, that the Applicant was confusing 
general human rights with particular conditions of service. It is incon- 
ceivable that in the hypothetical case of the Secretary General having 
violated a provision of the Universal Declaration of Human Rights the 
Tribunal would condone the violation. As a matter of fact, in an earlier 
judgment * which Koh himself cites, the Tribunal, invoking Articles 20 
and 28(4) of the Universal Declaration, awarded to an Applicant sub- 
stantial damages for the violation of his right of association. 

These and some minor mistakes * do not detract from the value of Koh’s 
book as a reliable source of information on an important and interesting 
institution. 

Econ SCHWELB 


1 Effect of awards of compensation made by the United Nations Administrative 
Tribunal, Advisory Opinion of July 13, 1954, [1954] LOW. Rep. 47; 48 AJ.LL. 656 
(1954). 

2 Maxwell Cohen, ‘‘The United Nations Secretariat—Some Constitutional and Ad- 
ministrative Developments,’’ 49 A.J.I.L. 312 (1955). 

3 Khavkine v. The Secretary-General of the United Nations, Judgment No. 67, 1956. 
Judgments of the United Nations Administrative Tribunal, Nos. 1-70 (U.N. Publication 
Sales No: 58.X.1), p. 378. 

4 Robinson v. The Secretary-General of the United Nations, Judgment No. 15, 1952, 
op. cit. note 3 above, p. 43. 

5 Since General Assembly Res. 247 (IIL) (1948), Spanish has been a working language 
of the General Assembly, in addition to English and French, a provision which applies 
also under Art. 8 of the Rules of the Tribunal; Koh states on p. 71 that (only) 
English and French are the working languages. Since General Assembly Res. 1990 
(XVIII) (1963), the General Committee of the General Assembly, which is the basis 
for the composition of the Committee on Applications for Review of Administrative 
Tribunal Judgments, has consisted of, inter alia, 17, not 18, Vice Presidents of the 
General Assembly, as stated on p, 89. 
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Pri m and Supranational Organizations. Patterns for New Legal 
Structures. By Peter Hay. (Urbana and London: University of Illinois 
Press, 1966. pp. x, 335. Index. $7.50; 56 s.) In this very interesting 
and well-documented study, the author undertakes to explore some of the 
legal implications of the ‘‘new’’ federalism which is developing in Europe. 
He makes a case study of the B.E.C. to explore the federalism of supra- 
national organizations (Part I) ; then relates the new law-generating entities 
to the constitutional law of the United States and of the Germany of the 
Federal Republie (Part II); and in a final part attempts some conclusions. 
In the end, he þelieves that the situation is challenging: 


European integration has provided a remarkable legal structure. It 
is useful both as a model for new ways of multistate cooperation and 
association and as a highly sophisticated application of federal re- 
lational concepts to an institutional framework for regional associa- 
tion. | ! 


Indeed ng sees emerging a multistate ‘‘rule of law.” 

In a chapter on functional federalism he uses the most recently de- 
veloped conceptual tools for assessing the evolution of the European Com- 
muity and concludes that ‘‘the most highly developed federal aspect of the 
Communities is the judicial function exercised by the Court of Justice.’’ 
He therefore in the next chapter examines this function in some detail. 
On the basis of the careful analysis of cases actually handled by the Court, 
he then proceeds to a consideration of the relation of Community law to oa 
tional law. This relation he describes as ‘‘federal’’ because of the “‘s 
premacy”’ of Community law in those fields where en actual transfer “of 
sovereignty has occurred under the treaty. He draws an interesting 
contrast between Missouri v. Holland and the Gend & Loos (1963) and 
Costa cases (1964). In this connection the Kompetene-Kompetenz theory 
of Jellinek is resuscitated : ‘‘The Community therefore possesses Kompetenz- 
Kompetenz in the substantive areas covered by the Treaty.” But can 
there be such a thing as ‘‘eireumscribed ”’ Kompetene-Kompetenz? Is not 
the competency to determine one’s own competency as seen in the per- 
spective of the classical doctrine of sovereignty legibus solutus? The 
author would not answer in the affirmative, and would assert that ‘‘an 
analytic view of Community law shows it to be federal law.” I agree 
with the conclusion, but doubt the cogency of arguing it from Kompetenz- 
Kompetenz. The author draws considerably upon such politological cate- 
gories—recognized in German law—as federal fidelity. Perhaps loyalty 
would be even better to render the German Treue. It is a special form 
of the general constitutional loyalty which has always, or at least since 
The Federalist, been recognized as vitally necessary for the functioning 
of a constitutional system. Hay believes that it is emerging in Europe— 
and I agree. Therefore he thinks that ‘‘beyond the express treaty re- 
quirements for the observance of federal fidelity, the federal nature of the 
structure requires federal fidelity and federal-mindedness in other cases as 
well.”’ Most pro-Europeans would agree. But does the French Presi- 
dent? d if he does not, can the process whose happy inauguration the 
author has so felicitously analyzed, go forward? It is the French leader’s 
failure to appreciate what the author correctly describes that is causing 
grave doubts and misgivings. For who would venture to assert that the 
General would be inclined to assent to the author’s summary that ‘‘the 
supranational power is not subject to limitations of national constitutional 
law, including those which guarantee the position of the states’? He is 
in a stronger position than Calhoun was for making nullification stick, and 
thus to force the disintegration of what might have become a federal order, 
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or at least halt its evolution as long as he is around. Such is the power 
of nations. 
CARL J. FRIEDRICH 


International Co-operation in Litigation: Europe. Edited by Hans Smit. 
(The Hague: Martinus Nijhoff, 1965. pp. xxxiv, 486. Index. Gld. 
58.50.) In light of the burgeoning of litigation with transnational 
elements, Congress in 1958 created the Commission on International Rules 
of Judicial Procedure, instructing it to ‘‘investigate and study existing 
practices of judicial assistance and co-operation between the United States 
and foreign countries with a view to achieving improvements.’’? In 
June, 1960, Columbia University School of Law, with the financial support 
of the Carnegie Corporation of New York, organized the Project on 
International Procedure, one of the purposes of which was to assist the 
Commission in carrying out its legislatively assigned task. The Commis- 
sion and the Project devoted their initial efforts to domestic reform, a 
prograra which has now been substantially completed.* Simultaneously, 
and with an eye to drafting measures of reform by international agree- 
ment, the Project initiated a series of studies of procedures of international 
co-operation in litigation in fifteen European countries. This series of 
studies is now presented in book form, edited by Professor Hans Smit, 
Director of the Project. 

The scope of these studies is limited to four areas of procedural co- 
operation: service of documents in foreign countries, obtaining of testi- 
monial and tangible evidence abroad, proof of foreign official records 
and proof of foreign law. In almost every case, the studies represent the 
joint efforts of an active foreign practitioner and an American lawyer. 
Many of the studies were submitted in draft form to appropriate foreign 
officials for comment. Each is supplemented with extensive citations to 
statutory law and, In some instances, case law. 

The material is comfortably organized by procedural area, and thought- 
fully presented to the reader, country by country. Of course, as a refer- 
ence work, it suffers from being particularly susceptible to obsolescence: 
indeed, a purpose of the Project is to spur just those reforms which would 
contribute to the book’s obsolescence. Moreover, it must be noted that the 
book is not Intended for, nor appropriate to, the general legal public. But 
for those who have need for the material, mostly practicing attorneys 
one would guess, it may well be an indispensable addition to the bookshelf. 


EDWARD QORDON 


International Peace Observation: A History and Forecast. By David 
W. Wainhouse and Associates. (Baltimore: Johns Hopkins Press, 1966. 
pp. xviii, 663. Index. $10.00; 80 s.) The present volume is a shortened 
and revised version of a study made originally for the Arms Control and 
Disarmament Agency (ACDA), of some seventy cases involving inter- 
national field missions (for the most part operating as subsidiary organs 
of the League of Nations, the Organization of American States, or the 
United Nations) utilized m connection with international efforts to main- 


1 Act of Sept. 2, 1958, $2; 72 Stat. 1743. 
2See Smit, ‘‘International Litigation Under the United States Code,’’ 65 Columbia 
Law Rev. 1015, 1016 (1965). 
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tain or restore international peace and security. Part I presents sum- 
maries of the cases. Part IT, entitled “‘Strengthening Peace Observation,”’ 
analyzes that historical experience in terms of functional issues, such as 
terms of reference, chief tasks, etc.; reviews briefly United Nations efforts 
to institutionalize the machinery for peace observation; and considers four 
possible types of future United Nations peace observation arrangements, 
one of them being a standing U.N. Peace Observation Corps, such as pro- 
posed in the official U. S. “Outline of Basic Provisions of a Treaty on 
General and Complete Disarmament in a Peaceful World.” The discus- 
sion of the future is in terms of possibilities rather than being a forecast 
of what is likely to happen. 

Because the study is made within the frame of reference of the disarma- 
ment outline, the term ‘‘peace observation” is used to cover what, in 
rather generally accepted. United Nations parlance would be called ‘í peace- 
keeping’’+—that is, Including not only observation missions but also peace- 
keeping forces and political missions of conciliation and mediation. Al- 
though the Antarctic Treaty case (pp. 525-533) illustrates the adversary 
type of international observation and a form of observation of compliance 
with arms-control commitments, it is included almost apologetically because 
it does not concern observation by an internationally composed group, 
as do the other cases. In a study for ACDA aimed at forecasting, as 
well as the analysis of experience, this seems too narrow a basis for selec- 
tion. Within that narrow framework, however, it is not clear why the 
case was included at all? 

The most useful aspect of the study is its bringing together such a wide 
array of cases. They are presented primarily from a political and opera- 
tional viewpoint, rather than from a legal approach; but nonetheless con- 
tain much of interest to those concerned with international law. Perhaps 
their most original feature is the information given on the procedures and 
actual operating problems involved in carrying out the kinds of missions 
covered. | Although the focus of the study is on the machinery of peace 
observation, the outstanding conclusion to be drawn from the evidence 
of the cases would seem to be that, with the co-operation of the parties in 
conflict and with competent personnel i in the missions, almost any machinery 
and formal procedures can be made to work reasonably well. Without 
them, not even the best organized U.N. Peace Observation Corps is likely 
to function effectively. 


| Rure B. RUSSELL 


Osnovi Medjunarodnog Prava [Principles of International Law]. By A. 
Magarašević. (Novi Sad: Univerzitet u Novom Sadu, 1965. pp. xiv, 287.) 
Professor Magarašević is lecturer on international law at the University of 
Novi Sad in Yugoslavia. In 1961 Professor Magarašević published notes 
of his lectures for his students. Now these notes appear in a more system- 
atic and comprehensive manner as a textbook of international law which 
is included i in the curriculum at the University of Novi Sad for law school 


1 It ated ineludes three cases of multinational arrangements for peace observation 
that fall outside the major international organizations: the Joint Military Committee 
which evacuated Nationalist Chinese from Burma in 1953-1954; the International 
Control Commissions (ICC) set up by the Geneva Conference of 1954; and the inspec- 
tion system under the Antarctic Treaty of 1959. 

2 Within either framework, the inclusion of a discussion of sanctions against Italy in 
1935 seems out of place (pp. 72-77), especially as nothing is said about what system 
of observation, if any, was used to ascertain compliance. 
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students during the period of one semester. The book is well written and 
contains all the present-day aspects important to students in the field of 
international law. As usual in books of this type, considerable space is 
devoted to sources of international law (agreements among states, custom- 
ary law, general principles, court decisions and doctrines established by 
international organizations). The book is to some extent influenced by the 
writings of Soviet and other Socialist and Communist international lawyers, 
but basically it is founded on views which are common to the more liberal 
West European and Anglo-American scholars of international law. An 
innovation not often encountered in textbooks formerly dominated by 
German and other Central European methods is the inclusion of practical 
cases following individual chapters containing theoretical background ma- 
terial. For example, the author discusses the criminal responsibility of 
individuals under the laws of peace and war, and recites, among other 
things, the refusal of the United States courts to extradite a Yugoslav 
war criminal Artukovié. The latter was accused by the Yugoslav Gov- 
ernment of mass murders while Minister of the Interior of the wartime 
puppet Government of Croatia. The rejection of his extradition is de- 
seribed by the author as contrary to international law because in violation 
of resolutions of the General Assembly of the United Nations concerning 
punishment of persons accused of genocide. Another example is the 
practical method of discussing the validity and applicability of interna- 
tional law principles in various countries. The author stresses the fact 
that the United States and Great Britain consider international law as part 
of their domestic (common) law; that this principle has been similarly 
adopted by the Constitutions of The Netherlands and of the Federal Re- 
public of Germany, and also by the Constitution of the German Democratic 
Republic; but that the remaining European countries, including the 
Socialist countries of Eastern Europe other than East Germany, consider 
international law (based on agreements, judicial practice, or on customary 
law) part of the domestic law only if it has been expressly adopted and in- 
eluded in the body of national law by ratification, proclamation and pro- 
muigation. 

Professor Magarsevié’s textbook includes a comprehensive description 
of international organizations, such as the United Nations, UNESCO, the 
International Court of Justice, as well as of numerous other committees 
and commissions organized under the sponsorship of the United Nations 
or established by regional or state-by-state agreements. A selected bibli- 
ography of major textbooks and other literature in the field of interna- 
tional law completes this valuable and eminently scholarly book. 


ZVoNEO R. Rove 


Milletlerarast Miinasebetler Türk Yilligt, 1962. Vol. 4. (Ankara: Üni- 
versitesi Basimevi, 1965. pp. viii, 350. TL. 27.25.) Of the nine articles 
published in this issue of the Turkish Yearbook of International Relations, 
three deal with Turkish-Greek affairs. Two of these concern the Cyprus 
conflict, as does the entire documentary section, which comprises almost 
half of the volume and sets forth the history of the dispute, the official 
Turkish position, and the 1960 Treaties of Establishment, Guarantee, and 
Alliance. The third of these articles consists of a lecture given by Mr. 
Umit Halfik Bayiilken at the London School of Economics in 1958 on 
‘‘Turkish Minorities in Greece,” in which the Secretary General of the 
Turkish Ministry of Foreign Affairs describes the plight of his countrymen 
in Western Thrace and the Dodecanese Islands. The remaining pieces 


640 | THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 61 . 
range from an essay on Turkish Inheritance Laws by Professor Vedat R. 
Sevig of the Faculty of Law of the University of Istanbul, the only paper 
in the entire set especially prepared for the Yearbook, to a talk delivered 
by the Ambassador of the Polish People’s Republic to Turkey on the 550th 
anniversary of the establishment of diplomatic intercourse between Turkey 
and Poland, in which the Ambassador speaks in glowing terms of the 
diplomati¢ relations between the two countries. Two other papers were 
originally! presented to the Sixth World Congress of the International 
Political Science Association, held at Geneva in the fall of 1964. These 
deal with the, centrifugal aspects of federalism, on the one hand, and the 
political activity among Turkish college students, who consider themselves 


guardians, of a Western-oriented state, on the other. And in an article 


on political systems in Asia, presented to the 1964 International Confer- 
ence on Democracy in Developing Asia, Professor Karpat strongly argues 
for a sound two-party system, or party democracy, for Asia as the best 
device for economic development. In ‘‘Western Regionalism and Develop- 
ing Countries,” a subject which was discussed at an Asian Trade Seminar, 
Professor Besim Üstünel claims that the economic integration of the West 
will have | an adverse effect cn the economies of the developing countries, 
especially those of Asia, and that this will cause such instability in world 
economies, and politics that it can only be offset by a radical change in the 
economic policies of the Western Powers toward these nations. A chron- 
ology for the year, a book review section, and a Turkish bibliography on 
international relations complete the volume. 
GUENTER WEISSBERG 
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The St. Pierre and Miquelon Affaire of 1941. A Study in Diplomacy 
in the North Atlantic Quadrangle. By Douglas G. Anglm. (Toronto: Uni- 
versity of Toronto Press, 1966. pp. xvi, 219. Index. $6.00.) What 
might have been expected to be a minor affair resulting from the seizure 
in 1941 by the Free French of two small French islands off the coast of 
Canada touched sensitive nerves and led to sharp diplomatic exchanges 
between the four governments within the North Atlantic quadrangle, 
Great Britain, France, the United States and Canada, involving incidentally 
General de Gaulle. 

The war was on and with the defeat of France the Vichy regime was 
held to the terms of the armistice. The question then was, how far the 
sovereign | ‘territorial rights of the Vichy government were to be respected 
as against the efforts of the Free French under de Gaulle to carry on the 
war in the hope of the ultimate liberation of their country. Hence, when 
the Free French captured the two islands it was to be expected that Great 
Britain and Canada would react in terms of the greater safety of overseas 
navigation ; ; while, by contrast, the United States, still maintaining diplo- 
matic relations with Vichy, and having in mind the danger of provoking 
the surrender of the French fleet and the occupation of North Africa by 
the Nazis, reacted against the seizure. Secretary Hull and Churchill were 
thus at odds, and Hull and de Gaulle equally so, with an unpleasant ex- 
change of personalities. 

No better exposition of the conflicting policies of the United States and 
Great Britain towards the Vichy regime can be found than this carefully 
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TREATY ON PRINCIPLES GOVERNING THE ACTIVITIES OF 
STATES IN THE EXPLORATION AND USE OF OUTER 
SPACE, INCLUDING THE MOON AND OTHER 

CELESTIAL BODIES? 
| 

Signed at Washington, London and Moscow, January 27, 1967 
| 

The States Parties to this Treaty, 

Inspired by the great prospects opening up before mankind as a result 
of man’s! entry into outer space, 

Recognizing the common interest of all mankind in the progress of the 
exploratidn and use of outer space for peaceful purposes, 

Believing that the exploration and use of outer space should be carried 
on for the benefit of all peoples irrespective of the degree of their eco- 
nomie or scientific development, 

Desiring to contribute to broad international co-operation in the sci- 
entific as well as the legal aspects of the exploration and use of outer space 
for peaceful purposes, 

Believing that such co-operation will contribute to the development of 
mutual understanding and to the strengthening of friendly relations be- 
tween states and peoples, 

Recalling Resolution 1962 (XVIII), entitled ‘‘Declaration of Legal 
Principles Governing the Activities of States in the Exploration and Use 
of Outer Space,” which was adopted unanimously by the United Nations 
General Assembly on 13 December 1963, 

Recalling Resolution 1884 (XVIII), calling upon states to refrain from 
placing in orbit around the Earth any objects carrying nuclear weapons 
or any other kinds of weapons of mass destruction or from installing such 
weapons on celestial bodies, which was adopted unanimously by the United 
Nations General Assembly on 17 October 1963, 

Taking account of United Nations General Assembly Resolution 110 
(II) of 3 November 1947, which condemned propaganda designed or likely 
to provoke or encourage any threat to the peace, breach of the peace or act 
of aggression, and considering that the aforementioned resolution is ap- 
plicable ito outer space, 

Convinced that a Treaty on Principles Governing the Activities of States 
in the Exploration and Use of Outer Space, including the Moon and Other . 
Celestial Bodies, will further the Purposes and Principles of the Charter 
of the United Nations, 

Have agreed on the following: 


* The assistance is gratefully acknowledged of Mr. Richard W. Edwards, Jr., of the 
staff of the American Society of International Law. 
1 Official English tezt supplied by the Department of State. 
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ARTICLE I 


The exploration and use of outer space, including the moon and other 
celestial bodies, shall be carried out for the benefit and in the interests of all 
countries, irrespective of their degree of economic or scientific development, 
and shall be the province of all mankind. 

Outer space, including the moon and other celestial bodies, shall be free 
for exploration and use by all states without discrimination of any kind, 
on a basis of equality and in accordance with international law, and there 
shall be free access to all areas of celestial bodies. 

There shall be freedom of scientific investigation in outer space, in- 
cluding the moon and other celestial bodies, and states shall facilitate and 
encourage international co-operation in such investigation. 


ARTICLE IT 


Outer space, including the moon and other celestial bodies, is not subject 
to national appropriation by claim of sovereignty, by means of use or 
occupation, or by any other means. 


ARTICLE III 


States Parties to the Treaty shall carry on activities in the exploration 
and use of outer space, including the moon and other celestial bodies, in 
accordance with international law, including the Charter of the United 
Nations, in the interest of maintaining international peace and security and 
promoting international co-operation and understanding. 


ARTICLE IV 


States Parties to the Treaty undertake not to place in orbit around the 
Earth any objects carrying nuclear weapons or any other kinds of weapons 
of mass destruction, install such weapons on celestial bodies, or station 
such weapons in outer space in any other manner. 

The moon and other celestial bodies shall be used by all States Parties 
to the Treaty exclusively for peaceful purposes. The establishment of 
military bases, installations and fortifications, the testing of any type of 
weapons and the conduct of military maneuvers on celestial bodies shall 
be forbidden. The use of military personnel for scientific research or for 
any other peaceful purposes shall not be prohibited. The use of any 
equipment or facility necessary for peaceful exploration of the moon and 
other celestial bodies shall also not be prohibited. 


ARTICLE V 


States Parties to the Treaty shall regard astronauts as envoys of man- 
kind in outer space and shall render to them all possible assistance in the 
event of accident, distress, or emergency landing on the territory of an- 
other State Party or on the high seas. When astronauts make such a 
landing, they shall be safely and promptly returned to the state of ia i 
of their space vehicle. 7 
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| 
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In carrying on activities In outer space and on celestial bodies, the 
astronauts of one State Party shall render all possible assistance to the 
astronauts of other States Parties. 

States Parties to the Treaty shall immediately inform the other States 
Parties to the Treaty or the Secretary General of the United Nations of any 
phenomena they discover in outer space, including the moon and other 
celestial bodies, which could constitute a danger to the life or health of 
astronauts. 


{ 


! Armo VI 


States Parties to the Treaty shall bear international responsibility for 
national activities in outer space, including the moon and other celestial 
bodies, whether such activities are carried on by governmental agencies 
or by non-governmental entities, and for assuring that national activities 
are carried out in conformity with the provisions set forth in the present 
Treaty. ‘The activities of non-governmental entities in outer space, im- 
cluding the moon and other celestial bodies, shall require authorization and 
continuing supervision by the appropriate State Party to the Treaty. 
When activities are carried on in outer space, including the moon and 
other celestial bodies, by an international organization, responsibility for 
compliance with this Treaty shall be borne both by the international organi- 
zation and by the States Parties to the Treaty participating in such organi- 


zation. | 
! ARTICLE VIL 


Each State Party to the Treaty that launches or procures the launching 
of an object into outer space, including the moon and other celestial bodies, 
and each| State Party from whose territory or facility an object is launched, 
is internationally liable for damage to another State Party to the Treaty 
or to its natural or juridical persons by such object or its component parts 
on the Earth, in air space or m outer space, including the moon and other 


celestial bodies. 


| Arto VIII 


A State Party to the Treaty on whose registry an object launched into 
outer space is carried shall retain jurisdiction and control over such ob- 
ject, and over any personnel thereof, while in outer space or on a celestial 
body. Ownership of objects launched into outer space, including objects 
landed or constructed on a celestial body, and of their component parts, is 
not affected by their presence in outer space or on a celestial body or by 
their return to the Earth. Such objects or component parts found beyond 
the limits of the State Party to the Treaty on whose registry they are 
carried shall be returned to that State Party, which shall, upon request, 
furnish identifying data prior to their return. 


| Articue IX 


In the exploration and use of outer space, including the moon and other 
celestial bodies, States Parties to the Treaty shall be guided by the prin- 


| 
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ciple of co-operation and mutual assistance and shall conduct all their 
activities in outer space, including the moon and other celestial bodies, with 
due regard to the corresponding interests of all other States Parties to the 
Treaty. States Parties to the Treaty shall pursue studies of outer space, 
including the moon and other celestial bodies, and conduct exploration of 
them so as to avoid their harmful contamination and also adverse changes 
in the environment of the Earth resulting from the introduction of extra- 
terrestrial matter and, where necessary, shall adopt approprate measures 
for this purpose. If a State Party to the Treaty has reason to believe that 
an activity or experiment planned by it or its nationals in outer space, 
including the moon and other celestial bodies, would cause potentially 
harmful interference with activities of other States Parties In the peaceful 
exploration and use of outer space, including the moon and other celestial 
bodies, it shall undertake appropriate international consultations before 
proceeding with any such activity or experiment. A State Party to the 
Treaty which has reason to believe that an activity or experiment planned 
by another State Party in outer space, including the moon and other 
celestial bodies, would cause potentially harmful interference with ac- 
tivities in the peaceful exploration and use of outer space, including the 
moon and other celestial bodies, may request consultation concerning the 
activity or experiment. 


ARTIOLE X 


In order to promote international co-operation in the exploration and use 
of outer space, including the moon and other celestial bodies, in conformity 
with the purposes of this Treaty, the States Parties to the Treaty shall 
consider on a basis of equality any requests by other States Parties to the 
Treaty to be afforded an opportunity to observe the flight of space objects 
launched by those states. 

The nature of such an opportunity for observation and the conditions 
under which it could be afforded shall be determined by agreement be- 
tween the states concerned. 


ARTIOLE XI 


In order to promote international co-operation in the peaceful exploration 
and use of outer space, States Parties to the Treaty conducting activities 
in outer space, including the moon and other celestial bodies, agree to in- 
form the Secretary General of the United Nations as well as the public 
and the international scientific community, to the greatest extent feasible 
and practicable, of the nature, conduct, locations and results of such ac- 
tivities. On receiving the said information, the Secretary General of the 
United Nations should be prepared to disseminate it immediately and ef- 
fectively. 


ARTICLE XIT 


All stations, installations, equipment and space vehicles on the moon 
and other celestial bodies shall be open to representatives of other States 
Parties to the Treaty on a basis of reciprocity. Such representatives shall 
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give reasonable advance notice of a projected visit, in order that appropri- 
ate consultations may be held and that maximum precautions may be taken 
to assure safety and to avoid interference with normal operations in the 
facility to be visited. 


ARTICLE XIII 


The provisions of this Treaty shall apply to the activities of States 
Parties to the Treaty in the exploration and use of outer space, including 
the moon and other celestial bodies, whether such activities are carried on 
by a single State Party to the Treaty or jointly with other states, including 
cases where they are carried on within the framework of international inter- 
governmental organizations. 

Any practical questions arising in connection with activities carried on by 
international inter-governmental organizations in the exploration and use 
of outer space, including the moon and other celestial bodies, shall be re- 
solved by the States Parties to the Treaty either with the appropriate inter- 
national organization or with one or more states members of that inter- 
national organization, which are Parties to this Treaty. 

i 


| ARTICLE XIV 


1. This Treaty shal þe open to all states for signature. Any state 
which does not sign this Treaty before its entry into force in accordance 
with paragraph 3 of this article may accede to it at any time. 

2. This Treaty shall be subject to ratification by signatory states. In- 
struments 'of ratification and instruments of accession shall be deposited 
with the Governments of the United States of America, the United King- 
dom of Great Britain and Northern Ireland and the Union of Soviet 
Socialist Republics, which are hereby designated the Depositary Govern- 
ments. ! 

3. This Treaty shall enter into force upon the deposit of instruments of 
ratification by five governments including the governments designated as 
Depositary Governments under this Treaty. 

4. For states whose instruments of ratification or accession are de- 
posited subsequent to the entry into force of this Treaty, it shall enter 
into forceion the date of the deposit of their instruments of ratification or 
accession. | 

5. The Depositary Governments shall promptly inform all signatory and 
acceding states of the date of each signature, the date of deposit of each 
instrument of ratification of and accession to this Treaty, the date of its 
entry into force and other notices. 

6. This ‘Treaty shall be registered by the Depositary Governments pur- 
suant to ee 102 of the Charter of the United Nations. 


| 
ARTICLE XV 


| 
Any State Party to the Treaty may propose amendments to this Treaty. 


Amendments shall enter into force for each State Party to the Treaty ac- 
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cepting the amendments upon their acceptance by a majority of the States 
Parties to the Treaty and thereafter for each remaining State Party to the 
Treaty on the date of acceptance by it. 


ARTICLE XVI 


Any State Party to the Treaty may give notice of its withdrawal from 
the Treaty one year after its entry into forc2 by written notification to 
the Depositary Governments. Such withdrawal shall take effect one year 
from the date of receipt of this notification. 


ARTICLE XVII 


This Treaty, of which the English, Russian, French, Spanish and 
Chinese texts are equally authentic, shall be deposited in the archives of the 
Depositary Governments. Duly certified copies of this Treaty shall be 
transmitted by the Depositary Governments to the governments of the 
signatory and acceding states. 


In Witness WHEREOF the undersigned, duly authorized, have signed 
this Treaty. 

Done in triplicate, at the cities of Washington, London and Moscow, 
this twenty-seventh day of January one thousand nine hundred sixty- 
seven. 

[Signatures omitted] ? 


SOUTH WEST AFRICA 


UNITED Nations GENERAL ASSEMBLY 
RESOLUTION 2145 (XXI), OCTOBER 27, 1966 * 


The General Assembly, 
Reaffirming the inalienable right of the people of South West Africa to 
freedom and independence in accordance with the Charter of the United 


2 As of March 1, 1967, the treaty had been signed on behalf of the following govern- 
ments: Afghanistan, Argentina, Australia, Austria, Belzium, Bolivia, Botswana, Brazil, 
Bulgaria, Burundi, Cameroon, Canada, Central African Republic, Chile, Republic of 
China, Colombia, Congo (Kinshasa), Cyprus, Czechoslovakia, Denmark, Dominican Re- 
public, Ecuador, El Salvador, Ethiopia, Finland, German Federal Republic, Ghana, 
Greece, Guyana, Haiti, Honduras, Hungary, Iceland, Indonesia, Ireland, Israel, Italy, 
Japan, Jordan, Republie of Korea, Laos, Lebanon, Lesotho, Luxembourg, Malaysia, 
Mexico, Nepal, Netherlands, New Zealand, Nicaragua, Niger, Norway, Panama, Philip- - 
pines, Poland, Romania, Rwanda, Somali Republic, Sweden, Switzerland, Thailand, Togo, 
Tunisia, Turkey, Union of Soviet Socialist Republics, United Arab Republic, United 
Kingdom, of Great Britain and Northern Ireland, Unitad States of America, Uruguay, 
Venezuela, Republie of Viet-Nam, Yugoslavia. 

* Adopted by a vote of 114 to 2 (Portugal and South Africa) with 3 abstentions 
(France, Malawi, and United Kingdom); Botswana and Lesotho were absent. Text 
from U.N. Doe. A/RES/2145 (XXI), Rev. 1, Nov. 22, 1966. Earlier version in 5 Int. 
Legal Materials 1190 (November, 1966). The remaining footnotes to tkis resolution are 
from the U.N. document version. 
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| 
| 
| 
Nations, General Assembly Resolution 1514 (XV) of 14 December 1960 
and earlier Assembly resolutions concerning the Mandated Territory of 
South West Africa, 

Recalling the Advisory Opinion of the International Court of Justice of 
11 July 1950, 1 accepted by the General Assembly in its Resolution 449 A 
(V) of 13 December 1950, and the Advisory Opinions of 7 June 1955 ? and 
1 June 1956? as well as the Judgment of 21 December 1962,4 which have 
established:the fact that South Africa continues to have obligations under 
the Mandate which was entrusted to it on 17 December 1920 and that the 
United Nations as the successor to the League of Nations has supervisory 
powers in respect of South West Africa, 

Gravely concerned at the situation in the Mandated Territory, which has 
seriously deteriorated following the judgement of the International Court 
of Justice of 18 July 1966,5 

Having studied the reports of the various committees which had been 
established! to exercise the supervisory functions of the United Nations 
over the administration of the Mandated Territory of South West Africa, 

Convinced that the administration of the Mandated Territory by South 
Africa has been conducted in a manner contrary to the Mandate, the 
Charter of the United Nations and the Universal Declaration of Human 
Rights, | 

Reaffirming its Resolution 2074 (XX) of 17 December 1965, in particular 
paragraph 4 thereof which condemned the policies of apartheid and racial 
discrimination practised by the Government of South Africa in South West 
Africa as constituting a crime against humanity, 

Emphasizing that the problem of South West Africa is an issue falling 
within the terms of General Assembly Resolution 1514 (XV), 

Considering that all the efforts of the United Nations to induce the 
Government of South Africa to fulfil its obligations in respeet of the ad- 
ministration of the Mandated Territory and to ensure the well-being and 
security of the indigenous inhabitants have been of no avail, 

Mindful of the obligations of the United Nations towards the people of 
‘South West Afriea, 

Noting with deep concern the explosive situation which exists in the 
southern region of Africa, 

A firming its right to take appropriate action in the matter, including 
the right to revert to itself the administration of the Mandated Territory, 


1 International status of South West Africa, Advisory Opinion: I.C.J. Reports 
1950, p. 128. 

2South West Afriea—Voting procedure, Advisory Opinion of June 7th, 1955: 
I.C.J. Reports 1955, p. 67. 

8 Admissibility of hearings of petitioners by the Committee on South West Africa, 
Advisory Opinion of June Ist, 1956: LCJ. Reports 1956, p, 23. 

4 South West Africa Cases (Ethiopia v. South Africa; Liberia v. South Africa), 
Preliminary! Objections, Judgment of 21 December 1962: LC.J. Reports 1962, p. 319. 

5 South West Africa, Second Phase, Judgment: I.C.J. Reports 1966, p. 6. 
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1. Reaffirms that the provisions of General Assembly Resolution 1514 
(XV) are fully applicable to the people of the Mandated Territory of South 
West Africa and that, therefore, the people of South West Africa have 
the inalienable right to self-determination, freedom and independence in 
accordance with the Charter of the United Nations; 

2. Reaffirms further that South West Africa is a territory having inter- 
national status and that it shall maintain this status until it achieves inde- 
pendence; 

3. Declares that South Africa has failed to fulfil its obligations in re- 
spect of the administration of the Mandated Territory and to ensure the 
moral and material well-being and security of tae indigenous inhabitants 
of South West Africa, and has, in fact, disavowed the Mandate; 

4. Decides that the Mandate conferred upon His Britannic Majesty to 
be exercised on his behalf by the Government of the Union of South Africa 
is therefore terminated, that South Africa has no other right to administer 
the Territory and that henceforth South West Africa comes under the 
direct responsibility of the United Nations; 

D. Lesolves that in these circumstances the United Nations must discharge 
those responsibilities with respect to South West Africa; 

6. Establishes an Ad Hoc Committee for Souta West Africa—composed 
of fourteen Member States to be designated by the President of the General 
Assembly—to recommend practical means by which South West Africa 
should be administered, so as to enable the people of the Territory to ex- 
ercise the right of self-determination and to achieve Independence, and 
to report to the General Assembly at a special session as soon as possible 
and in any event not later than April 1967; 

7. Cails upon the Government of South Africa forthwith to refrain and 
desist from any action, constitutional, administrative, political or otherwise, 
which will in any manner whatsoever alter or tend to alter the present 
international status of South West Africa; 

8. Calls the attention of the Security Council to the present resolution ; 

9. Requests all states to extend their whole-hearted co-operation and to 
render assistance in the implementation of the present resolution ; 

10, Hequests the Secretary General to provide all assistance necessary to 
implement the present resolution and to enable the Ad Hoc Committee for 
South West Africa to perform its duties. 


The President of the General Assembly, in pursuance of paragraph 6 of 
the above resolution, designated the members of the Ad Hoc Committee 
for South West Africa.® 

The Ad Hoc Committee will be composed of the following Member 
States: Canada, Chile, Czechoslovakia, Ethiopia, Finland, Italy, Japan, 
Mexico, Nigeria, Pakistan, Senegal, Union of Soviet Socialist Republics, 
United Arab Republics and United States of America. 


6 See A/P.V.1471, p. 43. 
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RA UR OI eR en a p a 


SOUTHERN RHODESIA 


! 
: Unirep Nations GENERAL ASSEMBLY 

| 

|  Resonution 2151 (XXI), Novemprr 17, 1966 * 


The General Assembly, 

Having considered the question of Southern Rhodesia, 

Having examined the chapter of the report of the Special Committee on 
the Situation with regard to the Implementation of the Declaration on the 
Granting of Independence to Colonial Countries and Peoples relating to 
Southern Rhodesia,* 

H aving heard the statements of the administering Power, 

Recalling its Resolution 1514 (XV) of 14 December 1960 containing the 
Declaration on the Granting of Independence to Colonial Countries and 
Peoples, | | 

Recalling its Resolutions 2022 (XX) of 5 November 1965,? 2105 (XX) 
of 20 December 1965 and 2138 (XXI) of 22 October 1966 and the various 
resolutions of the Security Council, in particular Resolution 217 (1965) 
of 20 November 1965,? which declared, inter alia, that the racist minority 
régime in Southern Rhodesia is illegal, 

Recalling further that, since the illegal declaration of independence by 
the racist minority régime in Southern Rhodesia, the Government of the 
United Kingdom of Great Britain and Northern Ireland has declared, on 
several occasions, that that régime is illegal and that it would not negoti- 
ate with the régime on the future of Southern Rhodesia, 

fevterating its serious concern about the implications which the pour- 
parlers between the administering Power and the representatives of the 
illegal racist minority régime have for the right of the African people of 
Zimbabwe to freedom and independence, 

N oting wiih concern the increasingly harmful role played by those 
foreign monopolies and financial interests in Southern Rhodesia whose 
support for the illegal racist minority régime constitutes an impediment 
to the attainment of independence by the people of Zimbabwe, 

Noting with deep regret that the administering Power has failed to take 
effective 'and concrete measures to bring down the illegal racist minority 
régime in Southern Rhodesia, and to grant mdependence to the people 
of Zimbabwe in accordance with General Assembly Resolution 1514 (XV) 
and other relevant resolutions, 


1. Reaffirms the inalienable right of the people of Zimbabwe to freedom 
and independence, and the legitimacy of their struggle for the exercise 


of that fees 
* U.N. Doc. A/RES/2151 (XXI), Nov. 17, 1966. 
1 A/6300/Add.1 (Parts I and ITI). 2 Reprinted in 60 A.J.L.L. 922 (1966). 
3 Ibid. 924, 
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2. Deplores the failure of the Government of the United Kingdom of 
Great Britain and Northern Ireland so far to put an end to the illegal 
racist minority régime in Southern Rhodesia; 

3. Condemns any arrangement between the administering Power and 
the illegal racist minority régime in the Territcry which would transfer 
power to the latter on any basis and which would fail to recognize the in- 
alienable right of the people of Zimbabwe to sel?-determinaticn and inde- 
pendence in accordance with General Assembly Resolution 1514 (XV); 

4. Condemns the Governments of Portugal and South Africa for their 
support of the illegal racist minority régime in Southern Rhodesia; 

5. Condemns the activities of those foreign financial and other interests 
which, by supporting and assisting the illegal racist minority régime in 
Southern Rhodesia, are preventing the African people of Zimbabwe from 
attaining freedom and independence in accordance with General Assembly 
Resolution 1514 (XV), and calls upon the governments of the states con- 
cerned to take all necessary measures to bring to an end such activities; 

6. Draws the attention of the Security Council once again to the grave 
situation prevailing in Southern Rhodesia, in order that it may decide to 
apply the necessary enforcement measures envisaged under Chapter VII 
of the Charter of the United Nations; 

T. Calls upon the Government of the United Kingdom to take prompt and 
effective measures to prevent any supplies, including oil and petroleum 
products, from reaching Southern Rhodesia; 

8. Calls once again upon the Government of the United Kingdom to take 
all necessary measures, including in particular the use of force, in the 
exercise of its powers as the administering Power, to put an end to the 
illegal racist minority régime in Southern Rhedesia and to ensure the 
immediate application of General Assembly Resolution 1514 (XV) and 
other relevant resolutions; 

9. Calls upon the administering Power to report on its actions in the 
implementation of the present resolution to the Special Committee on the 
Situation with regard to the Implementation o2 the Declaration on the 
Granting of Independence to Colonial Countries and Peoples; 

10. Calls upon all states to render all moral and material support to the 
people of Zimbabwe in their legitimate struggle to overthrow the illegal 
racist régime and to achieve freedom and independence; 

11. Requests the specialized agencies concerned and other international 
assistance organizations to aid and assist the refugees from Zimbabwe and 
those who are suffering from oppression by tke illegal racist minority 
régime in Southern Rhodesia ; 

12. Requests the Special Committee to continue its study of the situation 
in Southern Rhodesia ; 

13. Decides to keep the question of Southern Rhodesia on its agenda. 
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Unirep Nations SECURITY COUNCIL 


RESOLUTION 232 (1966), DncemBrr 16, 19662 


| 
{ 
| 
i 
| 
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The Security Council, 

Reaffirming its Resolutions 216 (1965) of 12 November 1965,? 217 (1965) 
of 20 November 1965 ? and 221 (1966) of 9 April 1966,* and in particular 
its appeal to all states to do their utmost in order to break off economic 
relations; with Southern Rhodesia, 

Deeply concerned that the Council’s efforts so far and the measures 
taken by the administering Power have failed to bring the rebellion in 
Southern Rhodesia to an end, 

A that to the extent not supreseded in this resolution, the 
measures provided for in Resolution 217 (1965) of 20 November 1965, 
as well as those initiated by Member States in implementation of that 
resolution, shall continue in effect, 

Acting in accordance with Articles 39 and 41 of the United Nations 
Charter, 


1, Determines that the present situation in Southern Rhodesia consti- 
tutes a threat to international peace and security; 


2. Decides that all States Members of the United Nations shall prevent: 


(a) the import into their territories of asbestos, iron ore, chrome, 
pig-iron, sugar, tobacco, copper, meat and meat products and hides, 
skins and leather originating in Southern Rhodesia and exported there- 
from after the date of this resolution; 

(b) any activities by their nationals or in their territories which 
promote or are caleulated to promote the export of these commodities 
from Southern Rhodesia and any dealings by their nationals or in 
their territories in any of these commodities originating in Southern 
Rhodesia and exported therefrom after the date of this resolution, 
including in particular any transfer of funds to Southern Rhodesia for 
the purposes of such activities or dealings; 

(c) shipment in vessels or aircraft of their registration of any of 
these commodities originating in Southern Rhodesia and exported 
therefrom after the Gate of this resolution; 

(d) any activities by their nationals or in their territories which 
promote or are calculated to promote the sale or shipment to Southern 

-. Rhodesia of arms, ammunition of all types, military aircraft, military 
a vehicles, and equipment and materials for the manufacture and main- 
tenance of arms and ammunition in Southern Rhodesia; 
| 


LUN. Doe. $/RES/282 (1966), Dec. 16, 1966, 

2 Reprinted in 60 A.J.LL. 924 (1966). 8 Ibid. 925. 
| cor 

1 AE 
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(e) any activities by their nationals or in their territories which 
promote or are calculated to promote the supply to Southern Rhodesia 
of all other aircraft and motor vehicles and of equipment and materials 
for the manufacture, assembly or maintenance of aircraft and motor 
vehicles in Southern Rhodesia: the shipment in vessels and aircraft 
of their registration of any such goods destined for Southern Rhodesia: 
and any activities by their nationals or in their territories which 
promote or are calculated to promote the manufacture or assembly of 
aircraft or motor vehicles in Southern Rhodesia; 

(f) participation in their territories or territories under their ad- 
ministration or in land or air transport facilities or by their nationals 
or vessels of their registration in the supply of oil or oil products 
to Southern Rhodesia; 


notwithstanding any contracts entered into or licences granted before the 
date of this resolution ; 


3. Reminds Member States that the failure or refusal by any of them 
to implement the present resolution shall constitute a violation of Article 
25 of the Charter; 

4, Reaffirms the inalienable rights of the people of Southern Rhodesia 
to freedom and independence in aecordance with the Declaration on the 
Granting of Independence to Colonial Countries and Peoples contained in 
General Assembly Resolution 1514 (XV); and recognizes the legitimacy 
of their struggle to secure the enjoyment of their rights as set forth in 
the Charter of the United Nations; 

5. Calls upon all states not to render financial or other economic aid to 
the illegal racist régime in Southern Rhodesia; 

6. Calls upon all States Members of the United Nations to carry out this 
decision of the Security Council in accordance with Article 25 of the 
United Nations Charter; 

T. Urges, having regard to the principles stated in Article 2 of the 
United Nations Charter, states not Members of the United Nations to act 
in accordance with the provisions of paragraph 2 of the present resolution ; 

8. Calls upon States Members of the United Nations or of the specialized 
agencies to report to the Secretary General the measures each has taken 
in accordance with the provisions of paragraph 2 of the present resolution ; 

9. Requests the Secretary General to report to the Council on ¿the 
progress of the implementation of the present resolution, the first report 
to be submitted not later than 1 March 1967; 

10. Decides to keep this item on its agenda for further action as ap- 
propriate in the light of developments. 


| 
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: LAW OF TREATIES 
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| 
sa alana CONFERENCE OF PLENIPOTENTIARIES ON THE 
| Law oF TREATIES 
| 
| 


Untrep Nations GENERAL AsseMBLY ReEsoLUTION 2166 (XXI), 


| DECEMBER 5, 1966 * 


The General Assembly, 

Having considered Chapter II of the report of the International Law 
Commission on the work of its Eighteenth Session, which contains final 
draft articles and commentaries on the law of treaties, 

Noting that the International Law Commission at its first session in 
1949 listed the law of treaties among the topics of international law as 
being suitable for codification, at its thirteenth session in 1961 decided to 
prepare draft articles on the law of treaties intended to serve as the basis 
for a convention anc, at its fourteenth session in 1962, included the law 
of treaties in the revised programme for its future work, 

Recalling that in its Resolutions 1686 (XVI) of 18 December 1961, 1765 
(XVII) of 20 November 1962, 1902 (XVIII) of 18 November 1963 and 
2045 (XX) of 8 December 1965 it recommended that the International 
Law Commission should continue the work of codification and progressive 
development of the law of treaties, taking into account the views expressed 
in the General Assembly and the comments submitted by governments, in 
order that the law of treaties might be placed upon the widest and most 
secure foundations, and that in its Resolution 2045 (KX) of 8 December 
1965 it recommended that the Commission should submit to the Assembly 
a final draft on the law of treaties in the Commission’s report on the work 
of its eighteenth session, 

Noting |further that, at its seventeenth and eighteenth sessions in 1965 
and 1966, the International Law Commission revised the provisional draft 
articles on the law of treaties prepared at its fourteenth, fifteenth and 
sixteenth sessions in the light of the observations and comments submitted 
by governments and taking into account the relevant resolutions and de- 
bates of the General Assembly, and that at its eighteenth session the Com- 
mission finally adopted the draft articles, 

Recalling that, as stated In paragraph 36 of the report of the Interna- 
tional Law Commission on the work of its eighteenth session, the Commis- 
sion decided to recommend that the General Assembly should convene an 
international conference of plenipotentiaries to study the Commission’s 
draft articles on the law of treaties and to conclude a convention on the 
subject, 

Mindful of Article 13, paragraph 1 a, of the Charter of the United 
Nations, oo provides that the General Assembly shall initiate studies 


* U.N. Doe. A/RES/2166 (XXI). Adopted on Report of the Sixth Committee 
(Doe. A/6516). 

1 See Official Records af the General Assembly, Twenty-first Session, Supplement No. 
9 (A/6309/Rev,1), Part II; reprinted in 61 A.J.LL. 253 at 255 (1967). 
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and make recommendations for the purpose of encouraging the progressive 
development of international law and its codification, 

Believing that the successful codification and progressive development 
of the rules of international law governing the law of treaties would con- 
tribute to the development of friendly relations and co-operation among 
states, irrespective of their differing constitutional and social systems, and 
would assist in promoting and implementing the purposes ard principles 
set forth in Articles 1 and 2 of the Charter, 

1. Expresses its appreciation to the International Law Commission for 
its valuable work on the law of treaties and to the Special Rapporteurs for 
their contribution to this work; 

2. Decides that an international conference of plenipotentiaries shall be 
convened to consider fhe law of treaties and to embody the results of its 
work in an international convention and ‘such other instruments as it may 
deem appropriate; 

3. Requests the Secretary General to convoke, at Geneva or at any other 
suitable place for which he receives an invitation before the twenty-second 
session of the General Assembly, the first session of the conference early in 
1968 and the second session early in 1969; 

4. Invites States Members of the United Nations, states members of the 
specialized agencies, States Parties to the Statute of the International 
Court of Justice and states that the General Assembly decides specially to 
invite to participate In the conference; 

5. Invites the states referred to in paragraph 4 above to include as far 
‘as possible among their representatives experts competent in the field to 
be considered; 

6. Invites the specialized agencies and the interested intergovernmental 
organizations to send observers to the conference; 

7. Refers to the conference the draft articles in Chapter II of the Re- 
port of the International Law Commission on the Work of its Highteenth 
Session as the basic proposal for consideration by the conference; 

8. Requests the Secretary General to present to the conference all rele- 
vant documentation and recommendations relating to its metheds of work 
and procedures, and to arrange for the necessary staff and facilities which 
will be required for the conference, including such experts as may be 
necessary ; 

9. Invites Member States, the Secretary General and the Directors Gen- 
eral of those specialized agencies which act as depositaries of treaties to 
submit, not later than 1 July 1967, their written comments and observa- 
tions on the final draft articles concerning the law of treaties prepared 
by the International Law Commission ; 

10. Requests the Seeretary General to circulate such comments so as to 
facilitate the discussion of the subject at the twenty-second session of the 
General Assembly ; 

11. Decides to include an item entitled ‘‘Law of treaties’? in the pro- 
visional agenda of its twenty-second session with a view to further discus- 


| 
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sion of the draft articles in order to facilitate the conclusion of a convention 
on the law of treaties at the conference of plenipotentiaries convened pur- 
suant to ‘the present resolution. 


UNITED STATES 


Tweive-Ming Fispery LIMIT 
| An Aor 
I 


TO ESTABLISH A CONTIGUOUS FISHERY ZONE BEYOND THE TERRITORIAL 
i 
SEA OF THE UNITED STATES * 


: Approved October 14, 1966 


Be it enacted by the Senate and House of Representatives of the United 
States ofi America in Congress assembled, That there is established a fish- 
eries zone contiguous to the territorial sea of of the United States. The 
United States will exercise the same exclusive rights in respect to fisheries 
in the zone as it has in its territorial sea, subject to the continuation of 
traditional fishing by foreign states within this zone as may be recognized 
by the United States. 

Sec. 2.. The fisheries zone has as its inner boundary the outer limits of 
the territorial sea and as its seaward boundary a line drawn so that each 
point on the line is nine nautical miles from the nearest point in the inner 
boundary. 

Sec. 3., Whenever the President determines that a portion of the fisheries 
zone conflicts with the territorial waters or fisheries zone of another country, 
he may establish a seaward boundary for such portion of the zone in substi- 
tution for the seaward boundary described in section 2. 

Sec. 4. Nothing in this Act shall be construed as extending the juris- 
diction of the States to the natural resources beneath and in the waters 
within the fisheries zone established by this Act or as diminishing their 
jurisdiction to such resources beneath and in the waters of the territorial 
seas of the United States. 


H 
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EUROPEAN CONVENTION ON HUMAN RIGHTS 
| Protocon No. 5 


Opened for signature at Strasbourg, January 20, 1966+ 


The Governments signatory hereto, being Members of the Council of 
Europe, : 

Considering that certain inconveniences have arisen in the application of 
the provisions of Articles 22 and 40 of the Convention for the Protection 
of Human Rights and Fundamental Freedoms signed at Rome on 4th 


* Public Law 89-658, 88th Cong., 5.2218; 80 Stat. 908. 
1 European Treaty Series, No. 55. 
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November 1950 (hereinafter referred to as ‘‘the Convention’’) ? relating 
to the length of the terms of office of the members of the Kuropean Com- 
mission of Human Rights (hereinafter referred to as ‘‘the Commission’’) 
and of the European Court of Human Rights (hereinafter referred to as 
‘*the Court’’) ; 

Considering that it is desirable to ensure as far as possible an election 
every three years of one half of the members of the Commission and of one 
third of the members of the Court; 

Considering therefore that it is desirable to amend certain provisions of 
the Convention, 

Have agreed as follows: 


ARTICLE 1 


In Article 22 of the Convention, the following two paragraphs shall be 
inserted after paragraph (2): 

‘*(3) In order to ensure that, as far as possible, one half of the member- 
ship of the Commission shall be renewed every three years, the Committee 
of Ministers may decide, before proceeding to any subsequent election, 
that the term or terms of office of one or more members to be elected shall 
be for a period other than six years but not more than nine and not less 
than three years. 

(4) In eases where more than one term of office is involved and the 
Committee of Ministers applies the preceding paragraph, the allocation of 
the terms of office shall be effected by the drawing of lots by the Secretary 
General, immediately after the election.’’ 


ARTICLE 2 


In Article 22 of the Convention the former paragraphs (3) and (4) 
shall become respectively paragraphs (5) and (6). 


ARTICLE 3 


In Article 40 of the Convention, the following two paragraphs shall be 
inserted after paragraph (2): 


‘*(3) In order to ensure that, as far as possible, one third of the member- 
ship of the Court shall be renewed every three years, the Consultative 
Assembly may decide, before proceeding to any subsequent election, that 
the term or terms of office of one or more members to be elected shall be for 
a period other than nine years but not more than twelve and not less than 
six years. 

(4) In eases where more than one term of office is involved and the 
Consultative Assembly applies the preceding paragraph, the allocation of 
the terms of office shall be effected by the drawing of lots by the Secretary 
General immediately after the election.’’ 


2 For text of the Convention see 45 A.J.LL. Supp. 24 (1951). 
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ARTICLE 4: 


In Article 40 of the Convention, the former paragraphs (3) and (4) 
shall become respectively paragraphs (5) and (6). 


l 
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: ARTICLE 5 

1, This Protocol shall be open to signature by Members of the Council 
of Hurope, signatories to the Convention, who may become parties to it by: 

(a) signature without reservation in respect of ratification or acceptance; 

(b) signature with reservation in respect of ratification or acceptance, 
followed by ratification or acceptance. 

Instruments of ratification or acceptance shall be deposited with the 
Secretary General of the Council of Europe. 

2. This Protocol shall enter into force as soon as all Contracting Parties 
to the Convention shall have become Parties to the Protocol, in accordance 
with the provisions of paragraph 1 of this article. 

3. The, Secretary General of the Council of Europe shall notify the 
Members of the Council of: 


(a) ay signature without reservation in respect of ratification or ac- 


ceptance; 
(b) any signature with reservation in respect of ratification or accept- 
ance; | 


(c) the deposit of any instrument of ratification or acceptance; 
(d) the date of entry into foree of this Protocol in accordance with 
paragraph 2 of this article. 


In Anas whereof the undersigned, being duly authorised thereto, have 
signed this Protocol. 

Done at Strasbourg, this 20th day of January 1966, in English and in 
French, both texts being equally authoritative, in a single copy which 
shall remain deposited in the archives of the Council of Hurope. The 
Secretary General shall transmit certified copies to each of the signatory 
Governments. 


f 
t 


| [Signatures omitted] * 


3 Signed Jan. 20, 1969, on behalf of Belgium, Denmark, Italy, Luxembourg, Norway, 
and Sweden. As of Jan. 1, 1967, the Protocol had been signed on behalf of the following 
f additional states: Austria, Federal Republic of Germany, Ireland, Malta, and the United 
Kingdom, and ratified by Denmark, Ireland, Norway and Sweden. It will enter into 
force after ratification by all the contracting parties to the Convention: Austria, Bel- 
gium, Cyprus, Denmark, Federal Republic of Germany, Greece, Iceland, Ireland, Italy, 
Luxembourg, The Netherlands, Norway, Sweden, Turkey, the United Kingdom, 
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WITHDRAWAL FROM THE UNITED NATIONS 
THE INDONESIAN INTERMEZZO 


By Egon ScHWELB 
Yale Law School 


I. TEE CHARTER AND THE COMMENTARY ON WITHDRAWAL 


The Charter of the United Nations does not contain an express provision 
prohibiting, permitting or regulating the question of withdrawal from the 
Organization. The absence of such a provision from the text of the 
Charter * has caused uncertainty, confusion and controversy.’ 

The United Kingdom commentary on the Dumbarton Oaks proposals, 
which was, of course, published before the San Francisco Conference, 
stated that 


amendments so adopted [2.e., according to what eventually became 
Article 108 of the Charter] would be binding on all Members, even on 


1 Paul de Visscher, ‘‘Les premiers amendements apportés à la Charte de 1’Organisa- 
tion des Nations Unies,’’ 1966 Revue Belge de Droit International (No. 2) 350, at- 
tributes this omission to ‘‘a rather naive feeling of modesty’’ (‘‘un sentiment de pudeur 
assez naif’’). 

2 Very many writers have expressed views on the problems created by the silence of 
the Charter. For comprehensive recent surveys of the subject and of the relevant 
literature see Fernand Dehousse, ‘‘Le droit de Retrait aux Nations Unies,’’ Pt. I in 
1965 Revue Belge de Droit International (No. 1) 80; Pt. IX in 1966 ibid. (No. 1) 8, 
with Annex on the withdrawal of Indonesia, p. 21; and Mario Scerni, ‘* Aspetti 
giuridici del Ritiro dalle Nazioni Unite,’’ 20 La Comunità Internazionale 227 (1965) ; 
Feinberg, ‘‘ Unilateral Withdrawal from an International Organization,’’ 39 Brit. Yr. 
Bk. of Int. Law 189 (1963), presents a thorough legal analysis of the problem both in 
regard to the United Nations and to other intergovernmental organizations. See also 
1 Oppenheim-Lauterpacht, International Law $168d (8th ed.); Goodrich and Hambro, 
Charter of the United Nations, Commentary and Documents 142-145 (2d ed.); Kelsen, 
The Law of the United Nations 127; idem, ‘‘Withdrawal from the United Nations,’’ 
1 Western Political Quarterly 29-43 (1948); 1 Schwarzerberger, A Manual of Inter- 
national Law 268-269 (4th ed.); Verdross, Völkerrecht 485 (3rd ed.); 2 Dahm, 
Völkerrecht 179; 1 Guggenheim, Lehrbuch des Vdlkerreeats 244; 1 idem, Traité de 
Droit International Public 262; 2 Wengler, Völkerrecht 1322-1323; Fritz Münch, 
‘*Vereinte Nationen,’’ in 3 Sehlochauer, Wörterbuch des Vélkerrechts 495-496; Me- 
Dougal, Lasswell and Vlasic, Law and Public Order in Space 906-908; Francesco Carlo 
Gentile, ‘Il Recesso dalle Nazioni Unite,’’ 6 La Communita Internazionale 464 (1951); 
Nagendra Singh, Termination of Membership of International Organisations 79 (1958); 
Hoyt, The Unanimity Rule in the Revision of Treaties 63 (1959). The following deal 
with the Indonesian withdrawal from the United Nations: Schwarzenberger, Letter to 
The Times (London), Jan. 11, 1965, p. 9; William R. Harris, ‘‘ Legal Aspects of Indo- 
nesia’s ‘withdrawal’ from the United Nations,’’? 6 Harvard International Law Club 
Journal 172 (1965); Frances Livingstone, ‘‘ Withdrawal from the United Nations— 
Indonesia,’’ 14 Int. and Comp. Law Q. 637 (1965) ;Hlias Bluth, ‘‘Retiro Voluntario de 
un Estado Miembro de la Organización de las Naciones Unilas—El Caso de Indonesia,’? 
3 Anuario Uruguayo de Derecho Internacional 363 (1964). 
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those voting against them. They are not allowed to withdraw from the 
Organization on this ground, as was provided in the Covenant of the 
League of Nations. This is undoubtedly a great innovation in inter- 
national procedure, but it was thought to be necessary if the Organiza- 
rae was to be able te adapt itself to the rapidly changing world of 
o ay? 


The views of the United States and of the Soviet Union were different 
from those expressed in the United Kingdom White Paper. The United 
States held that, since the Organization was one of sovereign states, ‘‘all 
members would possess the faculty of withdrawal.’’* To the Soviet Union 
the right of withdrawal was ‘‘an expression of state sovereignty.” ë 

Committee I/2 of the San Francisco Conference did not recommend any 
text on withdrawal for inclusion in the Charter and, accordingly, its parent 
body, the First Commission, likewise made no such recommendation. 
““However, the absence of such a clause,’’ the Commission’s report went 
on to say, “‘is not intended to impair the right of withdrawal, which each 
state possesses on the basis of the principle of the sovereign equality of the 
members. The Commission would deplore any reckless or wanton exercise 
of the tight of withdrawal but recognizes that, under certain exceptional 
circum tances, a state may feel itself compelled to exercise this right.” 
Consequently, the First Commission included in its report to the plenary 
Conference, with some changes in its wording, the commentary on with- 
drawal, as recommended by Committee I/2. The commentary, often re- 
ferred to as an “‘interpretative Declaration” reads as follows: 


3 Cmd.! 6571 (1944), par. 56 (Emphasis added). As will be seen from this and the 
two following footnotes, neither the United Kingdom, the United States nor the Soviet 
Union maintained a completely consistent attitude in regard to the question of with- 
drawal. ‘The United Kingdom representative in Committee I/2 of the San Francisco 
Conference stated ‘‘that the inelusion of a specifie reference in the Charter to with- 
drawal would not aifect the rights which already belonged to a state’? (7 UNCIO 
Docs. 264); and the representative of the same government in Commission I said 
that the ‘United Kingdom Delegation was satisfied that the power to withdraw was im- 
plicit in ithe Charter (6 ibid. 123). 

4 Statement in Committee I/2 of the San Francisco Conference, 7 UNCIO Does. 265. 
For the preparatory discussions of the question and the various conclusions arrived at 
within the United States Government, see Ruth B. Russell, A History of the United 
Nations Charter: The Role of the United States 1940-1945, Chs. XIV, XVI and XVIII; 
for the post-San Francisco Senate Hearings, see Kelsen, The Law of the United Nations 
129-133, |land Feinberg, loe. cit. 198—199. 

5 Statement i in the Ninth Plenary Meeting of the San Francisco Conference, 1 UNCIO 
Does. 619. The Soviet view of 1945 that the right of unilateral withdrawal was an 
attribute of state sovereignty is reflected in the withdrawal clause of an important 
multilateral treaty concluded eighteen years later: Art. IV of the Nuclear Test Ban 
Treaty of 1963, Cmnd. 2118, Mise. No. 10 (1963); 57 A.J.I.L. 1026 (1963). See X, 
a Nuclear Test Ban Trenties, '? 39 Brit. Yr. Bk. of Int. Law 455 (1963), and Schwelb, 
‘The Nuclear Test Ban Treaty and International Law,’’ 58 A.J.LL. 660 et seg. (1964). 
However, at the San Francisco Conference there was at least one deviation from the 
Soviet line in favor of the right to withdraw. A subcommittee of Committee I/2 
on which the U.S.S.R. was represented by 8. Krylov, later a Judge of the International 
Court of Justice, reported that ‘‘it was the unanimous opinion of the sub-committee that 
the members of the Organization should not have the right to withdraw.’?’ 7 UNCIO 
Does. 542 5 also ibid. 37. 
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The Committee adopts the view that the Charter should not make 
express provision either to permit or to prohibit withdrawal from the 
Organization. The Committee deems that the highest duty of the 
nations which will become Members is to continue their cooperation 
within the Organization for the preservation of international peace 
and security. If, however, a Member because of exceptional circum- 
stances feels constrained to withdraw, and leave the burden of main- 
taining international peace and security on the other Members, it is 
not the purpose of the Organization to compel that Member to continue 
its cooperation in the Organization. 


It is obvious, particularly, that withdrawals or some other forms 
of dissolution of the Organization would become inevitable if, deceiving 
the hopes of humanity, the Organization was revealed to be unable to 
maintain peace or could do so only at the expense of law and justice. 


Nor would a Member be bound to remain in the Organization if 
its rights and obligations as such were changed by Charter amendment 
in which it has not concurred and which it finds itself unable to accept, 
or if an amendment duly accepted by the necessary majority in the 
Assembly or in a general conference fails to secure the ratification 
necessary to bring such amendment into effect. 


It is for these considerations that the Committee has decided to 
abstain from recommending insertion in the Charter of a formal 
clause specifically forbidding or permitting withdrawal.’ 


The plenary Conference did not formally ‘‘adopt’’ the ‘“‘interpretative 
Declaration.” The action in regard to it was the following: At its ninth 
plenary session it considered the Report of the First Commission on the 
questions of Membership, Principal Organs, Secretariat and Amendments. 
This report included, among other things, the Commission’s proposals 
for the texts of the relevant Charter articles and it also contained the 
commentary on withdrawal drafted by Committee I/2. In the plenary 
session the representative of the U.S.S.R. was the only speaker in the debate 
on the report and expressed his delegation’s dissent from some of the 
formulations of the commentary. The President asked whether there were 
any other observations and, there being none, he stated that the report 
was approved. He also assured the representative of the U.S.S.R. that his 
statement would be attached to the record of the plenary session.’ 

The views of publicists vary as widely with regard to the status and 
legal effect of the commentary and on its interpretation as they differ 
with regard to the consequences of the silence of the text itself. According 
to Kelsen,® ‘‘the Commentary on withdrawal included in the report of 
Commission I is of no legal importance.’ Senator Henri Rolin,® who 


66 UNCIO Does. 249; see also ibid. 163 (proceedings of Commission I); 7 UNCIO 
Does. 73, 262, 274 (corrigendum), 327-329 (proceedings in Committee I/2). 

71 UNCIO Does. 616-620. 8 The Law of the United Nations 127. 

949 Annuaire de l’Institut de Droit International (Tome I) 237 (1961). Professor 
Rolin’s statement, to which Professor Feinberg (loc. cit, rote 2 above, p. 208) draws 
attention, was made in the course of an argument against the ‘‘solution anarchique’’ 
recommended by the late Professor Giraud as rapporteur of the Institute, who had 
espoused the view that a general multilateral convention not containing any Jenunciation 
clause is subject to denunciation at any time. Im this context Rolin used the San 


l 
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| 
was Chairman of Commission I at San Francisco, said in 1960 that the 
Conference had clearly expressed its refusal to provide for a possibility 
of denunciation or to interpret the absence of any clause relating to it as the 
equivalent of an implied right of secession. Goodrich and Hambro +° þe- 
lieve that the manner in which the interpretative Declaration was adopted 
would seem to justify its being considered a generally accepted reserva- 
tion with the same binding force as the Charter itself. There are several 
weaknesses in this argument. It is doubtful, to say the least, whether 
reservations to the Charter were admissible at all. No reservations were, 
in fact, made. As Dahm* has pointed out, this theory certainly does 
not solve the problem with regard to those states which, like Indonesia, 
became parties to the Charter after 1945 without attempting to make any 
reservation. Schwarzenberger ™ states that, ‘‘like the Charter itself, this 
interpretative Resolution is part of the United Nations lex societatis and 
all Members of the United Nations, whether original Members or subse- 
quently! admitted, are bound by it.’ Similarly, Dehousse** asserts that 
the Declaration ‘fest destinée Q faire partie intégrante de l’ordre juridique 
de V ON.U.” He goes on to say that, in law, the Declaration: has the 
same obligatory force as if it were included in the body of the Charter. 
In characterizing the Declaration, Dehousse has recourse also to the concept 
of an executive agreement, considering that, as he says, withdrawal from 
an international organization is, rightly or wrongly, a prerogative which 
comes within the jurisdiction of the Executive (‘‘dans la compétence des 
gouvernements”). The approach by Schwarzenberger and Dehousse is 
certainly preferable to Kelsen’s negative view, which disregards the in- 
tention ‘of the parties. It is also preferable to the fiction of a reservation 


664 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 61 


deemed | to have been made by all states parties. The general rules of | 


international law concerning the termination of treaties, as well as those 
on the interpretation of treaties, support the Schwarzenberger—Dehousse 
thesis. A recent authoritative statement of the law (by the International 
Law Commission) is to the effect that a treaty which, as is the case with 
the Charter, ‘feontains no provision regarding its termination and which 
does not provide for denunciation or withdrawal is not subject to denuncia- 
tion or, withdrawal unless it is established that the parties intended to 
admit the possibility of denunciation or withdrawal.’’+* The San Fran- 


Francisco arrangement as an argument against the unlimited right to withdraw (libre 
retrait) and probably did not intend to deny the existence of the circumscribed right of 
withdrawal from the United Nations for which the interpretative Declaration provides. 

10 Op. cit. note 2 above, p. 144, 11 Op, cit. note 2 above, p. 180. 

12 Letter to The Times (London), Jan. 11, 1965, p. 9. 

13 Loe. cit. note 2 above, Pt. I, p. 88. While Feinberg, loc. cit. 215, does not go as far 


as Schwarzenberger and Dehousse to classify the commertary as part of the lez: 


societatis of the United Nations or as an integral part of its legal order, he arrives 
at the same result as far as the practical consequences are concerned. He mentions the 
United N ations as an instance, or the instance, of an international organization where, 
as a consequence of the interpretative Declaration, a right to withdraw exists despite 
the absence of a provision to this effect in its basic instrument. 

1¢ TL. C. Reports on the Second Part of Its 17th Session and on Its 18th Session, 
General Assembly, 21st Sess., Official Records, Supp. No. 9 (Doc. A/6309/Rev. 1); 61 
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cisco records ‘‘establish’’ that the parties intended to admit the possibility 
of withdrawal. The dissent of the Soviet Delegation does not affect this 
conclusion because that delegation opposed certain views critical of a 
Member wishing to withdraw, contained in the commentary, but not the 
principle of the right to withdraw. From the proposition that, within 
the limits set forth in the commentary, Member States shall have the right 
to withdraw, there was no dissent. While the quoted statement of the 
law by the International Law Commission was formulated 21 years after 
the signature of the Charter and applies to the law of international organi- 
zations only subject to any relevant rules of the organization,’ its contents 
were, in this writer’s view, the lex lata in 1945 and are today.** Moreover, 
it is submitted that the commentary on withdrawal conceivably qualifies 
as an ‘‘agreement relating to the treaty which was made between all the 
parties in connection with the conclusion of the treaty? Y and at least 
as one of the ‘‘supplementary means of interpretation, including the pre- 
paratory work of the treaty and the circumstances of its conclusion,’’* 
to which recourse may be had when the interpretation of the text ‘‘leaves 
the meaning ambiguous or obscure.” There is, of course, no provision on 
withdrawal in the Charter which could be interpreted. The absence of a 
provision in a treaty, however, also calls for interpretation, if the lacuna 
leaves the meaning of the treaty ambiguous. 

That the commentary on withdrawal is the law on the subject is borne 
out by the purported withdrawal from the United Nations of Indonesia 
and by her ‘‘return’’ to the Organization. This will now be considered. 


II. Invonesia’s PURPORTED WITHDRAWAL 
The Indonesian letter of January 20, 1965 


By letter dated January 20, 1965, the Indonesian Deputy Prime Minister 
and Minister of Foreign Affairs informed the Secretary General that on 
January 7, 1965, after the seating of neo-colonialist ‘‘Malaysia’’ as a 
member of the Security Council, the Government of Indonesia, after very 
careful consideration, had taken the decision to withdraw from the United 
Nations. The letter stated, inter alia, that ‘‘in the circumstances 
which have been created by colonial powers in the United Nations so 


A.J.I.L. 248 (1967); Draft Articles on the Law of Treaties, Art. 53, The question 
could be raised whether it is really true that the Charter ‘‘contains no provision re- 
garding’? termination, denunciation or withdrawal. A state applying for admission 
must ‘faccept the obligations contained in the present Charter’? (Art. 4). It could be 
claimed that a state cannot unilaterally repudiate obligations which it has accepted. 
_ Pursuant to pars. 1 and 2 of Art. 2, the position of an original Member cannot in this 
regard be different from that of a Member admitted after 1945. This is, of course, 
a consideration which would support Kelsen’s view. 

15 Art. 4 of the Draft Articles on the Law of Treaties cited in note 14, 

16 This was the general view expressed in the Sixth Committee of the General Assembly 
when it considered an earlier version of the present draft Art. 53 (U.N. Docs. A/C.6/ 
SR. 783, 784; A/5601, Nov. 6, 1963). 

17 I.L.C. Reports, referred to in note 14, draft Art, 27 (2) (a). 

18 Draft Art. 28, op. cit. note 14, 
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blatantly against our anti-colonial struggle and indeed against the lofty 
principles and purposes of the United Nations Charter,’’ the Government 
‘felt that no alternative had been left for Indonesia but withdrawal from 
the United Nations.” The letter claimed that the seating of ‘‘this 
‘Malaysia’ ’’ on the Security Council made ‘‘a mockery of the sense of 
the Security Council itself.” It admitted that the decision to withdraw 
from the United Nations wes ‘‘of course a revolutionary one, unprecedented 
as it may be.’’ The Deputy Prime Minister and Foreign Minister an- 
nounced that Indonesia had decided to withdraw ‘‘also from specialized 
agencies like FAO, UNICEF [sic!] and UNESCO.’’?° 


The keaction of the United Nations 


On February 26, 1965, the DeCrevary General acknowledged receipt 
of this letter and added: 


. The position of your Government recorded therein has given 
rise to a situation in regard to which no express provision is made in 
the Charter. It is to be recalled, however, that the San Francisco 
Conference adopted a declaration relating to the matter. 

Upon receiving your letter, I issued it as a document of both the 
Security Council and the General Assembly, these being the two bodies 
concerned with membership questions, and I transmitted it directly 
to all Governments of Member States, as the Governments of the parties 
to the Charter. I also held consultations with the Members of the 
Organization. 

Your statement that ‘‘Indonesia has decided at this stage and 

under the present circumstances to withdraw from the United 
Nations’’ and your assurance that ‘‘Indonesia still upholds the lofty 
principles of international co-operation as enshrined in the United 
Nations Charter’’ have been noted. 
_ In conclusion, I wish to express both the profound regret which is 
widely felt in the United Nations that Indonesia has found it neces- 
sary to adopt the course of action outlined in your letter and the 
earnest hope that in due time it will resume full co-operation with 
the United Nations.” 


While both the Security Council and the General Assembly were in- 
formed of Indonesia’s action, the matter was not placed on the agenda 
of, nor considered by, either organ. The Secretary General restricted 
himself to saying that the Indonesian statement and assurance ‘‘have 
been noted.” His guarded expression of ‘‘the earnest hope that in due 
time [Indonesia] will resume full co-operation with the United Nations”? 
was noncommittal on the question of the validity of Indonesia’s action. 
The sentence was clearly drafted in such a way that it might be in- 
terpreted to mean that Indonesia had not ceased to be a Member, because 
a non-Member could not ‘‘resume full co-operation’’ unless it had been 
admitted or, in this case, re-admitted to the Organization. 


19 U.N. Doe. A/5857; 8/6157, Jan. 21, 1965. UNICEF (the United Nations Child- 
rens’ Fund) is not a specialized agency, but an organ of the United Nations established 
by General Assembly Res. 57 (I) of Dee. 11, 1946, 

20 U.N. Doc. A/5899; 8/6202, Feb. 26, 1965, 
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Statements by the United Kingdom and. Italy 


Only after the Secretary General’s reply to Indonesia’s statement had 
been given, did two Member governments take an official position on the 
question. On Mareh 8, 1965, ‘‘ Without prejudice to their views as to the 
circumstances which might legally justify a Member State in withdrawing 
from the United Nations,’’ the United Kingdom Government placed form- 
ally on record its conviction that the reason for withdrawal advanced in the 
Indonesian letter, ‘‘namely the election of a non-permanent member of the 
Security Council which the Government of Indonesia unilaterally considers 
as not fulfilling the requirements of Article 28 of the Charter—is not a 
circumstance so exceptional in nature as to justify the Government of 
Indonesia in withdrawing from the Organization.” The British Govern- 
ment also placed on record its view ‘‘that a State which has expressed 
an intention to withdraw from the Organization nevertheless remains 
bound to observe the fundamental principles embodied in Article 2 of 
the Charter relative to the maintenance of international peace and se- 
curity.” On May 13, 1965, the Italian Government considered ‘‘it 
necessary to voice its apprehension over the disquieting consequences for 
the United Nations resulting from the absence of any mention in the 
Charter of such an important point as withdrawal... from the United 
Nations.’’ With reference to the interpretative ‘‘declaration,’’ the Italian 
Government said that it appeared to be not entirely adequate imsofar as 
it does not contain any definition of the circumstances which might justify 
withdrawal of a Member State, and it does not specify any procedure 
for determining those circumstances in the future. The document does 
not indicate any procedure whereby the withdrawal of a Member State may 
be considered effective. The Italian statement expresses the hope ‘‘that 
in the near future it will be possible to undertake an appropriate study 
of the problem in general terms.” ?? 


Replacement of Indonesia as a Member of Subsidiary Organs 


When preparing the work of the session of the Economie and Social 
Council following Indonesia’s purported withdrawal from the United 
Nations, the Secretary General suggested that the Council might wish, at 
that session (March, 1965) to fill vacancies in those of its subsidiary organs 
of which Indonesia was a member.” Acting on this suggestion, the Council 
elected successors to Indonesia on the Statistical, Social, and Status of 
Women Commissions, and on two of its committees.** This action is not 
necessarily inconsistent with the Secretary General’s cautious attitude on 
the question of the validity of the withdrawal. Even if Indonesia was not 
authorized to leave the Organization, there can be no doubt that a Member 
may resign its seats on subsidiary organs and such resignations were im- 
plied in the action Indonesia took. 

21 U.N. Doc. A/5911; 8/6229, March 12, 1965. 

22 U.N. Doe. A/5914; 8/6856, May 17, 1965. 


28 U.N. Does. E/4000 and E/4007, March 11, 1965. 
24 U.N. Doe. E/SR. 1359, March 24, 1965, 
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On March 1, 1965, certain ‘‘administrative actions’’ were taken by the 
Secretariat: the Indonesian name-plate and flag were removed and Indo- 
nesia ceased to be listed as a Member of the Organization. 

i | 


The Reflection of Indonesta’s Purported Withdrawal in the Financial 
Arrangements Made in 1965 


As a consequence of the constitutional crisis concerning Articles 17 and 
19 of thei Charter, the Nineteenth Session of the General Assembly (1964/ 
1965) adopted neither a budget nor a scale of assessment for the apportion- 
ment of the expenses of the United Nations and had to restrict itself to 
passing without a vote a resolution on interim financial arrangements and 
authorizations for 1965.5 It was therefore only at the Twentieth (1965) 
Session that the General Assembly faced the factual situation created by 
Indonesia’s purported withdrawal. Indonesia was not included in the 
scale of assessments for Member States’ contributions to the United Nations 
budget for the financial years 1965, 1966 and 1967 which the General 
Assembly, approved at its Twentieth Session.” Even this action need not 
necessarily be interpreted as recognition by the General Assembly of the 
legality of Indonesia’s withdrawal. It would hardly have been prudent 
budgeting if the General Assembly in its financial estimates had anticipated 
income from Indonesia when it had no means of enforcing its claim to 
Indonesia’s contribution. 


| III. Inwvonesra’s RETURN to tHe Unrrep Nations 
The Seating of Indonesia on September 28, 1966 


On September 19, 1966, the Ambassador of Indonesia to the United States 
addressed a telegram to the Secretary General in which, with reference 
to the Indonesian letter of January 20, 1965, and the Secretary General’s 
reply of ‘February 26, 1965,?7 he informed the Secretary General, upon 
instruction of the iadonednn Government, that that Government ‘‘has 
decided to resume full co-operation with the United Nations and to resume 
participation in its activities starting with the Twenty-First Session of the 
General Assembly.’’?* On September 28, 1966, the President of the Gen- 
eral Assembly referred to this telegram and reported to the Assembly that 
on September 22, 1966, the Foreign Minister of Indonesia had conferred 
with the, Secretary General and the President and had reiterated the 
decision of the Government of Indonesia to resume full participation in 
the activities of the United Nations. After recalling the relevant develop- 
ments sihce January, 1965, the President of the General Assembly went 
on to say: 


It would therefore appear that the Government of Indonesia considers 
that! its recent absence from the Organization was based not upon a 


25 General Assembly Res. 2004 (XIX), Feb. 18, 1965. 
26 General Assembly Res. 2118 (XX), Dec. 21, 1965. 
27 See notes 19 and 20 above. 

| 28 U.N. Doc. A/6419; 5/6498, Sept. 19, 1966. 
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withdrawal from the United Nations but upon a cessation of co-opera- 
tion. The action so far taken by the United Nations on this matter 
would not appear to preclude this view. If this is also the general 
view of the membership, the Secretary-General would give instructions 
for the necessary administrative actions to be taken for Indonesia to 
participate again in the proceedings of the Organization. It may be 
assumed that, from the time that Indonesia resumes participation, it 
will meet in full its budgetary obligations. If it is the general view ' 
that the bond of membership has continued throughout the period of 
non-participation, it would be the intention of the Secretary-General 
to negotiate an appropriate payment with the representatives of 
Indonesia for that period and to report the outcome of his negotiations 
to the Fifth Committee for its consideration. 

Unless I hear any objection, I would assume that it is the will of 
the membership that Indonesia should resume full participation in 
the activities of the United Nations and that the Secretary-General 
may proceed in the manner I have outlined. 


As there was no objection, the President invited the representatives of 
Indonesia to take their seats in the General Assembly. The Foreign Min- 
ister of Indonesia then took the floor and thanked the President for the 
latter’s co-operation ‘‘in smoothing the way for our return to the United 
Nations.” He also thanked the Secretary General and all the Secretariat 
for their advice and co-operation ‘‘in making our reparticipation in the 
United Nations a smooth and happy one.’’ *8 

It is evident that the President’s statement to the General Assembly 
must have been the result of negotiations which were held between Sep- 
tember 19 and 28 and that it represents the consensus of all concerned on 
how the problems of Indonesia’s withdrawal and return should be solved.®° 


29 U.N. Doc. A/PV. 1420 (Provisional), Sept. 28, 1966. The procedure applied in the 
case of the seating of Indonesia after the period of non-participation was similar to 
that by which the Syrian Arab Republic resumed membership in the United Nations 
when the United Arab Republic, formed in 1958 by uniting Egypt and Syria in one 
single state, broke up in 1961. On resumption of Syrian independence its government 
recalled that the Syrian Republic was an original Member of the United Nations and 
had **continued its membership in the form of joint association with Ezypt under the 
name of United Arab Republic.’’ It requested that the United Nations take note of 
the resumed membership of Syria. The President of the General Assembly reported 
that he had consulted many delegations and that the consensus seemed to be that, ‘in 
view of the special circumstances of this matter, Syria, an original Member of the 
United Nations, may be authorized to be represented in the General Assembly as it has 
specifically requested.’’ No objection was raised and Syria took its seat in the 
Assembly as a Member of the Organization, with all the obligations and rights that go 
with that status (U.N. Does. A/4913-8/4957; A/4914-S/4957; A/PV. 1035 and 1036, 
Oct. 13, 1961. See also the Secretariat Memorandum, Doc. A/CN. 4/149 and Add. 1, 
“The succession of States in relation to membership in the United Nations,’’? 1962 
LL.C. Yearbook (Vol. IT) 104-105). The legal basis for the action taken in the case of 
Indonesia was, however, different from the legal basis of the Syrian case. The 
seating in 1961 of Syria was an application, admittedly a very liberal one, of the concept 
of state succession. In the case of Indonesia the underlying idea appears to have been 
that ‘‘the bond of membership has eontinued.’’ 

30 The press reported that originally objections had been raised in some quarters 
against the arrangement, in view of recent events in Indonesia. These objections do 
not appear in the official records relating to the transaction. 
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The Settlement of Indonesia’s Financial Obligations to the Organization 


In his report to the Fifth Committee on the question of Indonesia’s 
financial obligations to the Organizations, the Secretary General expressed. 
the view that the President's statement, to which no objection had been 
raised, reflected a general consensus to the effect that a cessation of co- 
operation: had been involved, not a withdrawal. He emphasized that the 
general consensus also reflected the view that in order to indicate the con- 
tinuation iof the bond of membership by Indonesia an ‘‘appropriate pay- 
ment’’ should be made for the period of non-participation, full budgetary 
obligations arising again as of the date of Indonesia’s return. The Secere- 
tary General reported that he had undertaken negotiations with the 
representatives of Indonesia regarding the ‘‘appropriate payment’’ for 
the period of non-participation, ie., from January 1, 1965, to September 
28, 1966. | Additionally, the negotiations had also dealt with the payment 
for the remaining portion of 1966 after Indonesia resumed its co-operation 
with the ‘Organization, i.e., September 28 to December 31, 1966. As a 
result of these negotiations, Indonesia offered to pay 10% of the amounts 
which it would have been assessed for the regular budget and for the 
Special Account for the United Nations Emergency Force for the period 
of its non-participation on the basis of the rate (0.39%) proposed for 
Indonesia) in the scale of assessments for the years 1965-1967. Indonesia 
also offered to pay 25% of the amounts which it would have been assessed 
for 1966.: This percentage corresponded approximately to the proportion 
of the year 1966 during which it will have resumed co-operation with the 
organization. The Secretary General believed that, in the light of the 
considerations he had outlined and of the fact that Indonesia had derived 
no benefits during the period of non-participation, these proposals might 
be regarded as appropriate." The Fifth Committee of the General As- 
sembly approved this arrangement.*? 


| | IV. CONCLUDING OBSERVATIONS 


In the Indonesian letter of January 20, 1965, it was stated several times 
that Indonesia had taken the decision to withdraw from the United Nations 
and not merely to cease to co-operate with it. This intention was clearly 
and unambiguously expressed. On the United Nations side the Indonesian 
position that it could and did withdraw had, however, not been confirmed 
and the President of the General Assembly rightly stated that the action 
-taken by the United Nations on this matter would not appear to preclude 
the view that what Indonesia had done was a cessation of co-operation only. 


| 

81 Seale of Assessments for the Apportionment of the Expenses of the United Nations. 
Contributions of Indonesia for the years 1965 and 1966. Report by the Secretary 
General, U.N. Doe. A/C.5/1097, Dee. 6, 1966, 

32 U.N. Doe. AC.5/SR.1170 (Provisional), Summary Record of a meeting of the Fifth 
Committee held on Dee. 16, 1966; U.N. Doc. A/6630, Report of the Fifth Committee, 
Dee. 19, 1966. See also Goueral Assembly Res. 2240 (XXI), Dec. 20, 1966, and the 
Addendum to the Report of the Committee on Contributions, General Assembly, 21st 
Sess., Official Records, Supp. No. 10A (A/6310/Add. 1). 
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If Indonesia had validly withdrawn, its ‘‘resumption of full participation’’ 
in United Nations activities, its ‘‘return’’ and its ‘‘reparticipation’’ would 
legally not have been possible except as a consequence of its readmission 
under the procedure of Article 4 of the Charter, i.e., by a decision of the 
General Assembly upon the recommendation of the Security Council. If 
Indonesia now is a Member of the United Nations, this is due to the fact 
that since its original admission in 1950 it has not ceased to be a Member. 
The position that Indonesia’s withdrawal was ineffective must have been 
based on the following grounds: | 

The reason Indonesia gave for the withdrawal, the election of Malaysia 
to a non-permanent seat on the Security Council, cannot reasonably be 
classified as an ‘‘exceptional circumstance’’ justifying withdrawal from 
the Organization. The commentary lists as reasons which might lead to 
the withdrawal of a Member State two situations connected with the amend- 
ment process which do not enter into the picture at all in the Indonesian 
case. The commentary also permits withdrawal if, deceiving the hopes of 
humanity, the Organization was revealed to be unable to maintain peace 
or could do so only at the expense of law and justice. Even the most 
fanatic opponent of colonialism, ‘‘neo-colonialism’’ and their ‘‘tools’’ could 
not claim that this was the situation in January, 1965. The Indonesian 
Government itself does not seem to have been sure of the legality of its 
action in withdrawing from the United Nations: It deseribed the decision 
to withdraw as ‘‘a revolutionary one, unprecedented as it may be.” A 
decision by which a right or a faculty is exercised is not ‘‘revolutionary.”’ 
A ‘‘revolutionary decision’’ is one which breaks the legal continuity be- 
tween the existing status and the situation which the revolutionary act 
purports to bring about. A “‘revolutionary’’ act is not binding upon the 
other participants, in our case on the Organization as such and the other 
Member States. It might have debarred Indonesia itself from claiming 
the ineffectiveness of its illegal act. This ‘‘estoppel’’ or “‘précluston’’ 
was waived, however, by the General Assembly when, on September 28, 
1966, it agreed to Indonesia’s resumption of full participation in the activi- 
ties of the Organization. In the settlement of the question of Indonesia’s 
contributions the United Nations made a concession as far as the amounts 
due were concerned. The arrangement which was approved by the Ad- 
ministrative and Budgetary Committee of the General Assembly confirms, 
however, the proposition, agreed to by both sides, that the bond of member- 
ship between Indonesia and the United Nations has continued without 
interruption. Otherwise Indonesia could not have been seated without 
action on the part of the Security Council. 

It is submitted that the Indonesian intermezzo leaves the law concerning 
withdrawal from the United Nations in the following state: 

Members of the United Nations have the right to withdraw from the 
Organization, but only in the exceptional circumstances set forth in the 
interpretative commentary. A withdrawal for other than exceptional cir- 
cumstances is not permissible and constitutes a breach of that Member’s 
international obligations. The term ‘‘exceptional circumstances” is un- 
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doubtedly not very precise; nor is the explanation of this term contained 
in the interpretative Declaration. However, every legal system operates 
with general concepts which leave a wide margin of appreciation to those 
who are called upon to interpret and to apply them.” Public international 
law, including the law of the Charter, is no exception.** Under all these 
general concepts there exists a hard core of situations which undoubtedly 
come within it. There is a penumbra of twilight situations in regard to 
which it is contested or contestable whether they are covered by the term. 
And, finally, there are situations which are manifestly outside the scope 
of the provision. The division into these three types of factual situations 
can be discovered also in the case of the rule that only ‘‘exeeptional cir- 
cumstances’ ’ justify withdrawal from the Organization. The Indonesian 
ease of 1965 came within ue third type: the facts adduced by Indonesia 
clearly did not qualify as ‘‘exceptional cireumstances.”’ 

It must be added that in the present state of the organization of the 
international community it is, generally speaking, not possible to prevent 
a Member State from committing this breach of its obligation and to force 
it to remain within the Organization. Unless the cireumstances are such 
that the purported withdrawal constitutes a threat to the peace or a breach 
of the peace—and a situation is hardly conceivable where the withdrawal 
in itself and without any additional act can be so classified—the United 
Nations has no legal remedy to enforce its claim for continued member- 
ship of the state purporting to withdraw. The rule that a Member must 
not withdraw for reasons other than those coming within the terms of the 
interpretative commentary remains therefore a lex imperfecta, a legal norm 
for the breach of which no effective legal sanction is provided. The 
obligation of the Member state concerned not to withdraw, which derives 
from the rule, is nevertheless a genuine legal obligation, subsisting even if 
disregarded by that state and capable of being implemented by it. In 
returning to the United Nations in 1966 Indonesia fulfilled an obligation 
which it had ‘‘aecepted’’ in 1950 (Article 4 of the Charter), which it has 
been bound to ‘‘fulfill in good faith’’ (Article 2(2)) and which its previous 
government had violated in 1965. 

38 Examples are the standard of the ‘‘reasonable man’’ or of the man on the Clapham 
Omnibus i in the law of torts, the diligentia boni patris familias of Roman law, the concept 
of ‘é publie poliey’’ in the law of contracts and in the law of conflicts of law; of 
‘‘Vordre public’? and of ‘‘les bonnes moeurs’’ of the French Code Civil. 

34 aera are: ‘‘procedural matters’? (Art. 27); ‘‘important questions’? (Art. 
18); ‘the obligation to promote to the utmost the well-being of the inhabitants’’ 


(Art. 78; taken over from the Mandates system); ‘‘fundamental change of ¢ireum- 
stances’? (draft Art. 59 in U.N. Doc. A/6309/Rev. 1, note 14 above). 
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THE PROPOSED INTERNATIONAL COMMISSION FOR THE 
CONSERVATION OF ATLANTIC TUNAS 


By J. E. Carroz and A. Q. Rocus * 


A Conference of plenipotentiaries, convened by the Food and Agri- 
culture Organization of the United Nations (FAO), met in Rio de Janeiro 
from May 2 to 14, 1966, to consider the rational utilization of tuna resources 
in the Atlantic Ocean.t The Conference had before it a draft convention 
which had been drawn up by an FAO Working Party of government repre- 
sentatives,” and adopted and opened for signature an International Conven- 
tion for the Conservation of Atlantic Tunas which provides for the estab- 
lishment of a new fishery commission.® As the subject of intergovernmental 
fishery bodies is one which has been somewhat neglected by international 
lawyers,* the purpose of this article is to examine the constitutional and 


* Any views expressed in this article are those of the authors and do not necessarily 
represent the views of the United Nations Food and Agriculture Organization, of which 
they are staff members. 

1 The following states were represented by delegates: Argentina, Brazil, Canada, 
Cuba, Democratic Republic of the Congo, France, Japan, Portugal, Republic of Korea, 
Senegal, South Africa, Spain, Union of Soviet Socialist Republics, United Kingdom, 
United States of America, Uruguay and Venezuela. Germany (Fed. Rep.), Italy and 
Poland were represented by observers. 

2 The FAO Working Party for Rational Utilization of Tuna Resources in the Atlantic 
Ocean held its first session in October, 1963 (for its report, see FAO Fisheries Reports, 
No. 18, Rome, 1963), and a second session in July, 1965 (see FAO Fisheries Reports, 
No. 27, Rome, 1965), at which it drew up a draft convention on the basis of a draft 
submitted by the representatives of the United States of America. 

3 As of May 18, 1967, the Convention had been signed, subject to ratification or 
approval, by Brazil, Japan, Korea, Spain and United States of America. The Con- 
vention remains open for signature at FAO Headquarters in Rome indefinitely and 
will enter into force upon the deposit with the Director General of the Organization of 
seven instruments of ratification, approval or adherenee. The instrument of ratification 
of the United States was deposited with the Director General on May 18, 1967. For 
text of the Convention, see 6 Int. Legal Materials 293 (1967). 

4See W. T. Burke in ‘‘Ocean Sciences, Technology, and the Future International 
Law of the Sea’? (Ohio State University Press, January, 1966), p. 78. The following 
are among the principal works which examine the constitutional aspects or the activities 
of one or more fishery bodies: P. C. Jessup, ‘‘L’exploitation des richesses de la mer,’’ 
in 29 Hague Academy Recueil des Cours 425 (1929): J. Tomasevich, International 
Agreements on Conservation of Marine Resources (Stanford University, 1943); L. L. 
Leonard, International Regulation of Fisheries (Washington, D. C., 1944); Swygard, 
The International Halibut and Sockeye Salmon Fisheries Commissions: A Study in 
International Administration (Ph.D. Thesis, University of Washington, 1948); Papers 
presented at the International Technical Conference on the Conservation of the Living 
Resources of the Sea (Rome, April 18-May 10, 1955), U.N. Doc. A/CONF.10/7; S. I. 
Shuman, ‘‘ Pacific Fishery Conservation’ Conventions,’? 2 Sydney Law Review 436 
(1958); L. Foesaneanu, ‘‘Le droit international maritime de ]’Océan Pacifique et de 
ses mers adjacentes,’’ in 1961 Annuaire Francais de Droit International 173; S. Oda, 
International Control of Sea Resources (Leyden, 1963); D. M. Johnston, The Inter- 
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legal characteristics of the proposed Commission in the context of the 
numerous other intergovernmental fishery bodies already in operation. 

| 

! I, INTRODUCTION 


Intergovernmental fishery bodies have operated with a varying degree 
of success for many years and in many parts of the world and although the 
creation of the International Commission for the Conservation of Atlantic 
Tunas cannot be considered a novel development in international co-opera- 
tion for the exploitation of the resources of the sea, it is nevertheless an 
interesting example of a trend, which has been increasingly noticeable since 
the Second World War, whereby states entrust certain aspects of the con- 
servation of the living resources of the sea and the regulation of their 
fishing activities to intergovernmental bodies. 

The need for intergovernmental fishery bodies was considered by the 
FAO Conference at its very earliest sessions and it has, over the course 
of the years, actually set up such commissions. The factors which were 
conducive to the successful operation of such bodies were also examined 
by the International Technical Conference on the Conservation of the 
Living Resources of the Sea which was convened by the United Nations 
(Rome, April-May, 1955) in preparation for the United Nations Conference 
on the Law of the Sea held at Geneva in 1958. 

Although the Convention on Fishing and Conservation of the Living 
Resources|of the High Seas,’ which was opened for signature by the 1958 
Geneva Conference, does not refer to intergovernmental fishery bodies,’ 
the rôle that such bodies might play was stressed in two resolutions adopted 
by that conference.’ The first resolution recognizes the usefulness of ‘‘in- 


national Law of Fisheries (Yale University Press, 1965); F, T, Christy and A. Scott, 
The Common Wealth in Ocean Fisheries (Johns Hopkins Press, 1965). 

In addition, FAO has begun a series of detailed monographs on the establishment, 
structure, functions and activities of international fishery bodies. This series will in 
due course eover all extant fishery bodies; so far, monographs have been published on 
the Indo-Pacific Fisheries Council (1965), the Inter-American Tropical Tuna Com- 
mission (1965) and the Regional Fisheries Advisory Commission for the Southwest 
Atlantic (1966). 

5 Of, 52 AJ LL. 851 (1958). The Convention was opened for signature on April 29, 
1958, and entered into force on March 20, 1966. See, in particular, on this Convention, 
F. V. García Amador, The Exploitation and Conservation of the Resources of the Sea 
(2nd ed., Leyden, 1959); A. Gros, ‘‘La Convention sur la Pêche et la Conservation des 
Ressources Biologiques de la Haute Mer,’’ in 97 Hague Academy Recueil des Cours 1 
(1959); and W. W. Bishop, ‘‘The 1958 Geneva Convention on Fishing and Conservation 
of the Living Resources of the High Seas,’ in 62 Columbia Law Review 1206 (1962). 

e The draft articles prepared by the International Law Commission provided at one 
stage that an international fishery authority should be created within the framework 
of the United Nations and be given general powers to regulate fishery activities in any 
area of the high seas (1953 L.L.C. Rep. 17). However, the idea of creating an inter- 
national authority with legislative powers was dropped and replaced by that of com- 
pulsory arbitration before special commissions in case of dispute (1956 I.L.C. Rep., 
U.N. Doe. A/CN.4/104, p. 98). This procedure is laid down in Arts. 9 to 11 of the 
Convention on Fishing and Conservation of the Living Resources of the High Seas. 

7 Resolution on International Fishery Conservation Conventions and Resolution on 
Co-operation in Conservation Measures. Cf. 52 A.J.I.L. 865 (1958). 
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ternational conservation organizations’’ and encourages states to create 
them as a means of establishing conservation régimes in general, of ne- 
gotiation and implementation of conservation measures in the situations 
envisaged in Articles 4, 5, 6 and 7 of the Convention on Fishing and Con- 
servation of the Living Resources of the High Seas, and of settlement of 
disagreements that might arise in this connection. The second resolution, 
more limited in scope, contains a recommendation to coastal states to co- 
operate with competent ‘‘international conservation organizations’’ in cases 
where stocks of fish inhabit seas under the jurisdistion of these states and 
also the adjacent high seas. 

There are now over twenty intergovernmental sea fishery bodies in op- 
eration. The following bodies were set up before the Second World War 
and continued their activities after it: the International Council for the 
Exploration of the Sea;* the International Commission for the Scientific 
Exploration of the Mediterranean; ° the International Pacific Halibut Com- 
mission; 1? and the International Pacific Salmon Fisheries Commission.™ 
The following bodies were created after the Second World War: the Inter- 
national Whaling Commission ; +? the Indo-Pacific Fisheries Council; ** the 


8 The 1902 Statutes (the Statutes of the Council as revised in 1950 appear in a 
separate publication issued by the Council) will be superseded when the Convention 
for the International Council for the Exploration of the Sea (see Exec. Doc. H, 89th 
Cong., 2d Sess.), signed on Sept. 12, 1964, comes into foree. It is expected that this 
will take place on July 22, 1967. The present members of the Council are: Belgium, 
Denmark, Finland, France, Germany (Fed. Rep.), Iceland, Ireland, Italy, Netherlands, 
Norway, Poland, Portugal, Spain, Sweden, Union of Soviet Socialist Republies and 
United Kingdom. Canada and the United States of America have indicated that they 
will apply for membership. 

? The Commission was set up by an international conference held at Madrid, Spain, 
in November, 1919. The present members of the Commission are Algeria, France, 
Greece, Israel, Italy, Monaco, Moroeco, Rumania, Spain, Tunisia, Turkey, United Arab 
Republie and Yugoslavia. The Statutes of the Commission, as amended in 1958, have 
been issued by the Commission in a separate publication. 

10 Though created in 1923, this Commission underwent constitutional changes in 
1930 and 1937. The 1923, 1930 and 1937 agreements were superseded by tke Con- 
vention for the Preservation of the Halibut Fishery of the Northern Pacific Ocean and 
Bering Sea of 1953, 222 U.N. Treaty Series 77. The members of the Commission are 
Canada and the United States of America. 

11 The 1930 Convention (U. N. Legislative Series, Laws and Regulations on the 
Regime of the High Seas, Vol. I, pp. 195-200) setting up this Commission was supple- 
mented by understandings contained in the Protocol of Exchange of Ratifications signed 
by the parties on July 28, 1937 (ibid., pp. 199-200) and was amended by a Protocol 
signed on Dec. 28, 1956 (290 U. N. Treaty Series 103). Members of the Commission 
are Canada and the United States of America. 

12 The International Convention for the Regulation of Whaling, which was signed 
on Dec. 2, 1946 (T.LA.S., No. 1849; 43 AJL. Supp. 174 (1949)) and came into 
force on Nov. 10, 1948, was amended by the Protocol of Nov. 19, 1956 (T.LA.S., No. 
4228), which came into foree on May 4, 1959. Present members of the Commission 
are: Argentina, Australia, Canada, Denmark, France, Iceland, Japan, Mexieo, Nether- 
lands, New Zealand, Norway, Panama, South Africa, Union of Soviet Socialist Re- 
publics, United Kingdom and United States of America. The 1931 International Con- 
vention for the Regulation of Whaling and other subsequent instruments superseded 
by the 1946 Convention did not provide for the establishment of a Commission. 

13 The Agreement (120 U. N. Treaty Series 59) creating this body within the frame- 
work of FAO under Art. XIV of the FAO Constitution, was approved by the Fourth 


| 
676 | THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 61 
| 


” 


Inter-American Tropical Tuna Commission ;** the General Fisheries Coun- 
cil for the Mediterranean; the International Commission for the North- 
west Atlantic Fisheries; ** the International North Pacific Fisheries Com- 
mission ;*7 the Permanent Commission of the Conference on the Use and 
Conservation of the Marine Resources of the South Pacific;1* the Com- 
mission for Fisheries Research in the Western Pacific; the Japanese- 
Soviet Fisheries Commission for the Northwest Pacific; *° the North Pacific 


Session of the FAO Conference (1948) and came into force on Nov. 9, 1948. The 
Agreement was amended at the Fourth, Sixth, Eighth, and Ninth Sessions of the Indo- 
Pacific j heries Council (1952, 1955, 1958 and 1961, respectively). The amendments 
made by'the Ninth Session of the Council were approved by the Eleventh Session of 
the FAO; Conference (1961). The text of the Agreement as at present in force is to 
be found! in FAO Basie Texts, Vol. III, fascicle 2. The following states are parties 
to the Agreement: Australia, Burma, Cambodia, Ceylon, France, India, Indonesia, 
Japan, Malaysia, Netherlands, New Zealand, Pakistan, Philippines, Republie of Korea, 
Thailand; United Kingdom, United States of America and Viet-Nam. 

14 The Convention for the Establishment of an Inter-American Tropical Tuna Com- 
mission was signed on May 31, 1949 (80 U. N. Treaty Series 3) and came into force 
on March 3, 1950. Present members of the Commission are: Costa Rica, Heuador, 
Mexico, Panama and United States of America. 

15 The Agreement (126 U. N. Treaty Series 237) ereating this body within the frame- 
work of FAO under Art. XIV of the FAO Constitution, was approved by the Fifth Ses- 
sion of the FAO Conference (1949) and came into force on Feb. 20, 1952. Amend- 
ments to’ the Agreement were approved by the Twelfth Session of the FAO Conference 
(1963). |The text of the Agreement, as amended, is to be found in FAO Basic Texts, 
Vol. ILI, fascicle 7. The follcwing states are parties to the Agreement: Cyprus, France, 
Greece, Tsrael, Italy, Lebanon, Libya, Malta, Monaco, Morocco, Spain, Tunisia, Turkey, 
United Arab Republic, United Kingdom and Yugoslavia. 

16 The International Convention for the Northwest Atlantic Fisheries was signed on 
Feb. 8, 1949 (157 U. N. Treaty Series 157; 45 A.J.1.L. Supp. 40 (1951)), and came 
into force on July 3, 1950. This Convention has been supplemented by a Declaration 
of Understanding and several Protocols which may be found in a handbook issued 
periodically by the Commission. Present members of the Commission are: Canada, 
Denmark Franee, Germany (Fed. Rep.), Iceland, Italy, Norway, Poland, Portugal, 
Rumania, Spain, Union of Soviet Socialist Republics, United Kingdom and United 
States of America. 

17 The; International Convention for the High Seas Fisheries of the North Pacific 
Ocean was signed on May 9, 1952 (205 U. N. Treaty Series 65; 48 A.J.I.L. Supp. 71 
(1954) ) j and entered into force on June 12, 1958. The members of the Commission 
are Canada, Japan and United States of America. 

18 This Commission was set up by agreement at the Conference on the Use and Con- 
servation of the Marine Resources of the South Pacific, held in Santiego, Chile, in 1952. 
The agreement was signed on Aug. 18, 1952, and appears to have come into force on 
that date (See U. N. Legislative Series, Laws and Regulations on the Régime of the 
Territorial Sea, p. 724, for an English translation). The members of the Commission 
are: Chile, Ecuador and Peru. 

19 The: Convention on Co-operation for the Execution of Fisheries, Oceanological and 
Limnological Research in the Western Pacifie was signed in Peking on June 12, 1956, 
and came into force on the same day. The Russian text was issued by the Secretariat 
of the Commission in Peking in 1958. The members of the Commission are: Chinese 
People’s! Republic, Korean Democratic People’s Republic, Mongolian People’s Re- 
public, Union of Soviet Socialist Republics and Democratic Republie of Viet-Nam. 

20 The, Treaty concerning Fisheries on the High Seas in the Northwest Pacifie Ocean 
was signed on May 14, 1956, and came into force on Dec. 12, 1956 (Japan Official 
Gazette |Extraord., No. 49, Dec. 12, 1956, p. 5. For an English translation, see 53 
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Fur Seal Commission; % the Joint Commission for the Conservation of 
Seals in the Northeast Atlantic; 2? the Joint Commission for Black Sea 
Fisheries, the Northeast Atlantic Fisheries Commission,” the Joint Com- 
mission for Fisheries Co-operation, and the Japan-Republic of Korea 
Joint Fisheries Commission.” In addition, there are the Regional Fish- 
eries Commission for Western Africa ?* and the Regional Fisheries Advisory ' 
Commission for the Southwest Atlantic, which are subsidiary bodies set 
up by FAO but which, although they have no autonomy, carry out advisory 
functions similar in nature to those of some of the bodies already listed. 
The number of intergovernmental fishery bodies now in operation should 
not be taken as grounds for thinking that the living resources of the sea 


A.J.LL. 763 (1959). The members of the Commission are: Japan and Union of Soviet 
Socialist Republics. 

21 The Interim Convention on Conservation of North Pacific Fur Seals was signed 
on Feb. 9, 1957, and eame into force on Oct. 14, 1957 (314 U. N. Treaty Series 105). 
This Convention was amended and its duration extended by a Protocol signed on Oct. 8, 
1963, which came into force in 1964 (494 U. N. Treaty Series 303). The members of 
the Commission are: Canada, Japan, Union of Soviet Socialist Republics and United 
States of America. In 1911, a convention was concluded for the conservation of fur 
seals and sea otters but did not provide for the establishment of a Commission. 

22 The Agreement on Measures for Regulating tha Catch and Conserving Stocks of 
Seals in the Northeastern Part of the Atlantic Ocean was signed on Nov. 22, 1957, 
and came into force on June 27, 1958 (309 U., N. Treaty Series 269). Present mem- 
bers are: Norway and Union of Soviet Socialist Republics. 

28 The Convention concerning Fishing in the Black Sea was signed on July 7, 1959, 
and came into force on March 21, 1960, (377 U. N. Treaty Series, 220). The members 
of the Commission are: Bulgaria, Rumania and the Union of Soviet Socialist Republies. 

24 The Northeast Atlantic Fisheries Convention was signed on Jan. 24, 1959, and 
came into force on June 27, 1963 (484 U. N. Treaty Series 157). Present members 
of the Commission are: Belgium, Denmark, Franee, Germany (Fed. Rep.), Iceland, 
Ireland, Netherlands, Norway, Poland, Portugal, Spain, Sweden, Union of Soviet 
Socialist Republics and United Kingdom. This Commission replaced the Permanent 
Commission set up by the Convention for the Regulation of Mesh of Fishing Nets 
and the Size Limits of Fish of 1946. 

25 The Commission was established by the Agreement concerning Co-operation in 
Marine Fishing, which was signed on July 28, 1962, and came into force on Feb. 22, 
1963 (460 U.N. Treaty Series 219). Present members are: Bulgaria, Germany (Dem. 
Rep.), Poland, Rumania and Union of Soviet Socialist Republics. 

26 The Agreement between Japan and the Republic of Korea concerning Fisheries 
was signed on June 22, 1965, and came into force on Dee. 18, 1965. For an English 
translation, see 4 Int. Legal Materials 1128 (1965), The members of the Commission 
are Japan and the Republie of Korea. 

27 This Regional Commission was created within the framework of FAO under 
Art. VI(1) of the FAO Constitution by a Resolution adopted at the Thirty-Sixth 
Session of the FAO Council (1961) in order to advise the FAO Conference and through 
the FAO Conference its members (Report of the Thirty-Sixth Session of the FAO 
Council, p. 147). Present members of the Regional Commission are: Cameroon, Congo 
(Brazzaville), Democratie Republie of the Congo, Gabon, Ghana, Guinea, Ivory Coast, 
Liberia, Mauritania, Morocco, Nigeria, Portugal, Senegal, Spain and United Kingdom. 

28 This Regional Commission was created within the framework of FAO under 
Art. VI(1) of the FAO Constitution by a resolution adopted by the Eleventh Session 
of the FAO Conference (1961) (Report of the Eleventh Session of the FAO Confer- 
ence, p. 67). Present members of the Regional Commission are: Argentina, Brazil 
and Uruguay. 
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throughout the world are being given all the attention that their conserva- 
tion and potential exploitation actually deserve. These bodies were not 
created in accordance with any plan, but sprang up over the years as and 
when certain states became specially conscious of the need for international 
co-operation with regard to the conservation and rational exploitation of 
a given resource. Consequently, the completence of these bodies, as re- 
gards the geographic areas and species covered, sometimes involves over- 
lapping of functions, while on other occasions there are lacunae. More- 
over, the action that these intergovernmental fishery bodies may take to 
ensure conservation and rational exploitation varies considerably, as will 
be seen below. 

| 
II. COMPARISON OF THE INTERNATIONAL COMMISSION FOR THE CONSERVATION 

| OF ATLANTICO Tunas * WITH OTHER INTERGOVERNMENTAL 

| FIsHERY Bopiss 

| 


This |section deals with the Atlantic Tuna Commission’s principal char- 
acteristics—in particular those which are most interesting from the point 
of view of international law—seen in the context of other existing inter- 
governmental fishery bodies. 


1, Yas of Competence 


Article I of the Atlantic Tuna Convention provides that the area covered 
by the Convention shall be ‘‘all waters of the Atlantic Ocean, including the 
adjacent Seas.” The area in which an intergovernmental fishery body is 
to have competence is obviously fundamental to its success in achieving 
the objectives for which it was created, and Article I was one of the pro- 
visions of the Atlantic Tuna Convention which was most controversial and 
most thoroughly debated. Two basic questions arose: (a) whether the 
geographical delimitation of the Convention area should be precise or in 
general terms, and (b) whether waters over which states exercise juris- 
diction, such as the territorial sea or fishery limits,®° should fall within 
the Convention area. 

(a) Geographical delimitation: The question of the degree of precision 
with which the Convention area should be delimited was raised at the At- 
lantic Tuna Conference, although primarily in connection with the possible 
overlap of competence between the Atlantic Tuna Commission and other 
existing bodies.” As tuna migrate over great distances and their habits 
are fay from having been scientifically ascertained, the Conference con- 

29 Henceforth the Commission will be referred to as the ‘‘ Atlantic Tuna Commission’’ 
and similarly the convention creating it will be referred to as the ‘ ‘Atlantic Tuna 
Convention. Gi 

80 Waters adjacent to the territorial sea of a state over which that state claims 
exclusive jurisdiction over fisheries, for example, as provided for by the Fisheries Con- 
vention signed in London on March 9, 1964, by certain European States (58 A.J.LL. 
1070 (1964)). 

31 See, the proposal made by Spain in Conference Doc. FID:AT/66/5, p. 1, and the 
debate recorded in Conference Docs, FID: AT/66/PY. 8, pp. 7 et seg, and PV. 9, pp. 
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eluded that a very general definition, as opposed to one expressed, for 
instance, in terms of longitude and latitude, was preferable in order to 
encompass all waters of the Atlantic Ocean and adjacent seas in which tuna 
were likely to be found.®? This kind of definition was in fact recommended 
by the International Technical Conference on the Conservation of the Liv- 
ing Resourees of the Sea (1955). One of the principles for international 
conservation organizations recommended by that Conference was that such 
organizations should have competence over a geographical area large enough 
to allow research and regulatory activities to cover the entire resource of 
concern to them.*% 

As far as intergovernmental fishery bodies in general are concerned, the 
tendency is for their area of competence to be defined without any precise 
delimitation ; for instance, the Indo-Pacific area for the Indo-Pacific Fish- 
eries Council; ** the Eastern Pacific Ocean for the Inter-American Tropical 
Tuna Commission; the Atlantic Ocean and its adjacent seas and pri- 
marily the North Atlantic for the International Council for the Exploration 
of the Sea. However, in a few conventions, such as those creating the 
International Commission for the Northwest Atlantic Fisheries ** and the 
Northeast Atlantic Fisheries Commission,®® the area of competence is 
extremely clearly defined in terms of longitude and latitude. There may 
be advantages in not having a precisely defined area of competence, since 
it permits flexibility in taking into account scientific data regarding the 
biology of a given species. However, there are occasions when intergovern- 
mental fishery bodies find themselves obliged, for practical purposes, to 
limit specific activities to precisely defined areas. Thus, the Inter-Ameri- 
ean Tropical Tuna Commission delimited an area for the application of 
regulations it adopted restricting the annual catch of yellow-fin tuna.*® 
Similar delimitations are also frequently necessary with respect to the 
area in which statistics are to be collected. 

Another aspect of the geographical delimitation of the Atlantic Tuna 
Commission’s competence was raised in connection with the use of the term 
‘‘adjacent seas’’ in the draft convention before the Conference. The 
Conference did not endorse a proposal that the adjacent seas be enu- 
merated,* and considered the question rather from the angle of the possible 
overlap of competence with organizations already in operation, in particular 
in the Mediterranean. The Conference considered that little was known 
about the migrations of tuna found in the Atlantic and therefore decided 


32 At no time was there any question of a world-wide body to deal with tuna. The 
only commission which, under the convention creating it, covers a given resouree wher- 
ever it is to be found is the International Whaling Commission (see Art. I, var. 2, of 
the 1946 International Convention for the Regulation of Whaling). 

38 See par. 43(a) of the Report of this Conference. 


34 Art. V. 35 Art. II, par. 1. 
36 Art. 2.c£ the 1964 Convention. 87 Art. I, par. 1. 
38 Art. I, par. 1. l 39 Report of the Commission, 1962, p. 15. 


40 See proposed amendment submitted by Uruguay in Conference Doc. FID: AT/66/ 
5/Add. 3, p. 1. For discussion, see Conference Does. FID: AT/66/PV. 8, pp. 9-10; 
PV. 9, p. 28, PV. 10, p. 21. 
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it was best not to define which seas were to be considered as ‘‘adjacent’’; 
such a flexible definition would allow the Atlantic Tuna Commission to 
perform its functions effectively in the light of experience and knowledge 
gained in the future. It may be noted that terms such as ‘‘adjacent 
seas’’ or “‘contiguous waters’’ appear in the same context in several other 
conventions establishing intergovernmental fishery bodies.** 

(b) Territorial sea, exclusive fishing zones and other waters: As has been 
seen above, the Conference decided that the Atlantic Tuna Commission’s 
area of competence was to extend to ‘‘all waters of the Atlantic Ocean, 
including the adjacent Seas.’’ These words were clearly intended to cover 
the territorial sea and other waters over which states claim jurisdiction, 
and this intention was appreciated by the delegates to the Atlantic Tuna. 
Conference. The decision taken is in conformity with widely accepted 
practice and it should be noted that only three conventions establishing 
intergovernmental fishery bodies exclude specific waters—in all three cases 
the territorial seas? However, the inclusion or exclusion of these waters 
gave rise to prolonged debates. The text which was adopted by the Con- 
ference iwas in fact the same as that which had been drafted by the FAO 
Working Party, but amendments were submitted proposing the exclusion 
of the territorial sea and contiguous zone ** and providing, as a compromise, 
that the Convention should apply only to the high seas but that states 
could expressly agree to its application within their ‘‘territorial waters 
or fisheries limits.’’ 4 

The states that opposed the inclusion in the Convention area of the terri- 
torial sea and adjacent waters maintained that to do so would entail an 
encroachment upon their sovereignty, and that whatever measures might 
have to be taken in such waters to give effect to the Convention should 
be left exclusively to the coastal states, which had, in any case, the greatest 
interest in the conservation of resources in those waters. In addition, 
these states feared that, if the Atlantic Tuna Commission were to have 
competence over all waters of the Atlantic, the rights of coastal states con-. 
tained in the Convention on Fishing and Conservation of the Living Re- 
sources) of the High Seas would be prejudiced. In the latter connection, 
proposals were made to include a reference to this convention in the Pre- 


41 See i particular Conference Does. FID: AT/66/PV. 8, pp. 18 et seg., and PV. 18, 
pp. 7-8. 

42 International Couneil for the Exploration of the Sea (Art. 2); General Fisheries 
Couneil for the Mediterranean (Preamble and Art. V); International Commission for 
the Scientific Exploration of the Mediterranean (Art. 1); International North Pacific 
Fisheries Commission (Art. I, par. 1). 

48 Thei conventions creating the International Commission for the Northwest Atlantic 
Fisheries (Art. I, par. 1); the International North Pacific Fisheries Commission (Art. 
I, par. 1) and the Japanese-Soviet Fisheries Commission for the Northwest Pacific 
(Art. I, par. 1). 

44 Amendment proposed by Uruguay, Conference Doc. FID: AT/66/5/Add. 3. 

45 Amendment proposed by the Union of Soviet Socialist Republics, Conference Doc. 
FID: AT/66/5/Add. 9. 

48 See, for instance, Conference Docs. FID: AT/66/5/PV. 8, pp. 7 et seg., p. 23; 
PY. 9, pp. 25 et seq. 


1967] PROPOSED COMMISSION FOR TUNA CONSERVATION 681 


amble of the Atlantic Tuna Convention *’ and in the article relating to the 
performance of the Commission’s functions.** After considerable debate,*° 
the Conference voted against the inclusion of any reference to this conven- 
tion in order to safeguard the position of states which had not ratified it. 

The majority of the states represented at the Conference sought the in- 
clusion of all the waters of the Atlantic within the Atlantic Tuna Commis- 
sion’s area of competence on practical, scientific and legal grounds.5° In 
the first place, it was argued that, if the Commission’s work was to be 
effective, it was essential that the research it carried out or ec-ordinated, 
the statistics it collected, and the conservation measures it recommended, 
should encompass all waters of the Atlantic; it was not realistic to exclude 
waters having a special legal status, since this status did not affect the 
movements of the tuna. It was further stressed that there was no uni- 
versal agreement on the width of the territorial sea under international law 
and that there was also the question of jurisdiction over fishery zones 
established by certain states but not recognized by others. If the terri- 
torial sea or other waters were to be excluded from the application of the 
Convention, it would be necessary to agree on their definition, and the 
experience of other conferences had shown that this was scarcely possible. 

In an effort to make the Convention more acceptable to those states that 
were opposed to including all the waters of the Atlantic Ocean within the 
Convention area and to allay their fears as to the effect the Convention 
might have on their sovereign rights, the Conference adopted the following 
disclaimer which became Article IL of the Convention: 


Nothing in this Convention shall be considered as affecting the rights, 
claims or views of any Contracting Party in regard to the limits of 
territorial waters or the extent of jurisdiction over fisheries under inter- 
national law.*? 


Similar provisions exist in the conventions creating the Northeast Atlantic 
Fisheries Commission © and the International Commission for the North- 
west Atlantic Fisheries.5* Provisions on the same lines, but less general 
in scope, are also contained in the conventions establishing the Joint Com- 


47 Proposals by Argentina in Conference Doe, FID:AT/66/5/Add. 6, p. 1, and by 
Nigeria (which was not represented at the Conference) in Doc. FID: AT/66/5. 

48 Proposal by Argentina in Conference Doc. FID: AT/66/5/Add. 3, p. 1. 

49 Conference Docs. FID: AT/66/5/PV. 8, pp. 3 et seq.; PV. 9, pp. 3 et 3ea.; PV. 13, 
pp. 1 et seg.; PV. 14, pp. 41 et seg.; and PV. 18, pp. 4-5. 

50 Conference Does. FID: AT/66/5/PV. 8, pp. 10 et seg.; PV. 9, pp. 21 et seg. and 
PV. 10, pp. 19 et seq. 

51 Original proposal by Canada in Conference Doe. FID: AT/66/5/Add. 8, and amend- 
ment thereto proposed by the Union of Soviet Socialist Republies in Doe. FID: AT/ 
66/5/Add. 9. For debate, see Conference Does. FID: AT/66/5/PV. 7, pp. 21 et seg.; 
PV. 9, pp. 29 et seg.; PV 10, pp. 1 et seg. and PV. 18, pp. 10 et seg. 

52 Art. 2 reads as follows: ‘‘Nothing in this Convention shall be deemed to affeet 
the rights, claims, or views of any Contracting State in regard to tke extent of 
jurisdiction over fisheries.?’ 

53 Art. I, par. 2, reads as follows: ‘‘Nothing in this Convention shall be deemed 
to affect adversely (prejudice) the claims of any Contracting Government in regard 
to the limits of territorial waters or to the jurisdiction of a coastal state over fisheries.’? 
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mission jfor Black Sea Fisheries, the Commission for Fisheries Research in 

the Western Pacific and the Joint Commission for the Conservation of Seals 

in the Northeast Atlantic.** 

The consequences of including all the waters of a given ocean or sea 
within the area of competence of an intergovernmental fishery body of 
course depend upon the functions and powers entrusted to it. With re- 
spect to the Atlantic Tuna Commission, the obligation of its member states 
to supply the Commission with statistical, biological and other scientific 
information would not appear to raise any difficulties as regards the mem- 
bers’ sovereignty. On the other hand, if the Commission decided at any 
time to carry out research activities on its own account (See Section 4 (a) 
below) in the territorial sea of a member state, difficulties might arise. The 
possibility that vessels in the service of the Commission might enter waters 
within a member state’s jurisdiction without the state’s permission in order 
to carry out research was very much in the minds of the opponents of the 
inclusion of all waters of the Atlantic in the Convention area. Here again 
a clausé was proposed in order to make it clear that the provisions of the 
Convention would not affect existing rules of international law on the 
matter.) The following provision was adopted but subsequently deleted on 
account of the strong opposition of certain delegations: "5 


abt onware e m m a 


Nothing i in this Convention shall be considered as relieving any vessel 
operating on behalf of the Commission from the obligation of obtaining 
the prior authorization of a Contracting Party to operate in waters 
within its jurisdiction. 
As sake delegates in fact pointed out, this provision probably added noth- 
ing to the Convention and the main reason adduced for its subsequent 
deletion was that the concept of ‘‘waters within a state’s jurisdiction’’ was 
vague and could give rise to misinterpretations. In any event it would 
appear that the deletion of this paragraph cannot be construed as ex- 
cepting any vessels the Commission might use from the application of the 
rules of international law governing activities going beyond mere innocent 
passage through the territorial sea, and that it leaves open the question 
of activities in other adjacent waters over which states claim jurisdiction. 
The Atlantic Tuna Commission is given the power to make recommenda- 
tions regulating the tuna fisheries of its member states, which become bind- 
ing according to the procedure laid down in Article VIII of the Convention. 
These tecommendations would become applicable to activities in waters 
over which member states exercised jurisdiction. Although this would in- 
volve a certain waiver of sovereignty in the interests of conservation, it 
should be borne in mind that a recommendation made by the Commission 
only becomes binding on a member state if it has not objected to it within 
the time limits provided for." 
54 These three conventions contain a provision to the effect that nothing in the con- 
vention shall affect the status of the territorial sea or inland waters of the contracting 
arties, | 
i 55 See onera Doe. FID: AT/66/5/PV. 18, pp. 11 et seg., and 42 et seg. 


56 See! note 87 below, for an example of one remote possibility of a state becoming 
bound by a recommendation against its will. 
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The question of encroachment upon national sovereignty would scarcely 
arise in connection with the enforcement of the Convention by means of 
international control and inspection, since the Conference was unanimously 
agreed that enforcement action should not be taken in waters within states’ 
jurisdiction. The formula finally adopted in paragraph 3 of Article IX 
was that such measures should be applied to the Convention area ‘‘except 
the territorial sea and other waters, if any, in which a state is entitled under 
international law to exercise jurisdiction over fisheries.’’ In the same way 
as the disclaimer safeguarding the rights, claims or views of states, which 
became Article II of the Convention (quoted above, page 681), this pro- 
vision does not attempt to resolve the problems concerning jurisdiction over 
the sea in international law, but was broad enaugh to be generally ac- 
ceptable. 


2. Species Covered 


The Atlantic Tuna Commission is responsible essentially for tunas and 
related species and it may be questioned why it was found necessary to 
ereate a body to deal specifically with tuna in an area for which there were 
already in existence several other bodies concerned with all fishery re- 
sources. The reasons probably he not only in the great economic and nu- 
tritional importance of the tuna resources themselves but also in the limited 
geographic coverage and limited powers of certain of these other bodies. 

In order that the Atlantic Tuna Commission’s activities should be ef- 
fective, the Conference realized the importance of defining the resource it 
would be responsible for conserving. Since the draft convention before 
the Conference referred to the conservation of ‘‘tuna and tuna-like fishes’’ 
and many delegations considered that these terms should be more precise, 
the Conference adopted the definition which had been recommended by a 
Committee on Nomenclature appointed by the FAO Working Party for 
Rational Utilization of Tuna Resources in the Atlantic Ocean at its First 
Session.57 The Conference then considered whether the Commission’s 
competence should also extend to bait fish °* and species incidentally caught 
in substantial quantities in the course of tuna fishing. It appeared that 
the draft convention before the Conference definitely covered bait fish as, 
in addition to tuna and tuna-like fishes, the term ‘‘other kinds of fishes 
utilized therein by tuna fishing vessels’’ was employed.’ The question was 
raised whether these words could be interpreted as covering incidental 
catches; the consensus was that incidental catehes should indeed be in- 
cluded and the Conference adopted the following wording to be inserted 
immediately after the definition of ‘‘tuna and tuma-like fiskes”: ‘‘and 
such other species of fishes exploited in tuna fishing... .’’® As these 

57 The definition contained in Art. IV, par. 1, of the Convention is as follows: ‘‘the 
Scombriformes with the exception of the families Trichiuridae and Gempylidae and 
the genus Scomber.’’ See also FAO Fisheries Reports, No. 13, Annex 3, p. 22. 

58 One of the methods of tuna fishing involves the use otf live bait. 

59 FAO Fisheries Reports, No. 27, Annex 4, p. 14. 


60 The Convention establishing the Inter-American Tropical Tuna Commission is 
clearer in its definition of the species it covers, as it refers to (a) the species of tuna, 
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terms were somewhat broad, a proviso was added that such ‘‘other species 
of fishes’’ should not already be under investigation by another interna- 
tional fishery body. 

The Conference, however, decided that the Commission ’s competence with 
regard to species other than tuna and tuna-like fishes should be limited to 
its research activities, and iis capacity to recommend conservation measures 
with respect to such other species was intentionally excluded.* 


{ 
3. Organizational Structure 


Apart! from regular meetings of the Commission every two years, pro- 
vision is'made for a Council, which is an executive body with limited mem- 
bership to be convened in the interval between the Commission’s regular 
meetings. The Commissicn may also set up specialized panels on the basis 
of species, groups of species or geographic areas.’ The Commission is to 
have a permanent secretariat °° headed by an Executive Secretary. 


| 
4. Kun etong and Powers 


(a) Research activities: The functions and powers given to intergovern- 
mental fishery bodies vary considerably but they all cover in some way the 
scientific aspects of conservation, whether it be through the promotion of 
research! and co-ordination of research programs carried out by their 
member 'states or through the execution of their own research activities. 
With respect to the Atlantic Tuna Commission, the First Session of the 
FAO Working Party considered whether the proposed intergovernmental 
fishery body should, if created, confine itself to co-ordinating national 
research. programs or whether it should carry out Independent research 
with its own staff. The FAO Working Party, taking the International 
Commission for the Northwest Atlantic Fisheries as an example of the first 
type of body and the Inter-American Tropical Tuna Commission, the Inter- 
national: Pacific Halibut Commission and the International Pacifice Salmon 
Fisheries Commission as examples of the second type, noted that both types 
of body: ‘operated satisfactorily, but did not make any recommendation as 
to which type would be more appropriate for dealing with the tuna re- 
sources of the Atlantic.% 

This question was taken up again at the Second Session of the FAO 
Working. Party and the draft convention it drew up contained an inter- 
mediate solution. That is to say, the Atlantic Tuna Commission was pri- 


(b) ‘the kinds of fishes commonly used as bait in the tuna fisheries ... ,’’ and (e) 
ti other kinds of fish taken by tuna fishing vessels.’’ 

61 Art. (VIII, par. 1 (a), cf the Convention. For discuszion, see Conference Doe. 
FID: AT /66/5/PV. 15, pp. 44 et seg. 

62 Art. (VI of the Convention. Panels, if established, collect and keep under review 
information on the species or geographic area for which they are responsible and 
recommend studies and investigations. They may also propose recommendations for 
adoption by the Commission concerning joint action by member states. 

68 No decision will be taken concerning the location of the seat until the Commission 
is formed, but an offer has already been made by Brazil. 

64 FAO! Fisheries Reports, No. 13, pp. 12-13, 
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marily to co-ordinate national research programs but at the same time 
should also have the power to carry out its own research where necessary. 
The main reasons militating in favor of this solution were the great ex- 
pense of independent research and the fact that although some states al- 
ready had tuna conservation programs of their own in the Atlantic, other 
states, particularly developing countries in which there was a fast-growing 
interest in tuna fishing, had no such programs and might not be in a 
position to put any into effect in the immediate future. 

The Atlantic Tuna Conference endorsed the intermediate solution pro- 
posed by the FAO Working Party with very little discussion. Accordingly, 
the Atlantic Tuna Commission is responsible for studying the species cov- 
ered by the Convention, having recourse, insofar as feasible, to the services 
and information available in its member states, but it may also undertake 
independent research to supplement research work already being done.® 

(b) Scope of conservation measures: One of the principal objectives of 
scientific research is to provide the basis for the formulation of conserva- 
tion measures. These measures in turn are designed to maintain a given 
resource at levels which will permit the optimum sustainable catch, and this 
objective is reflected in several provisions of the Atlantic Tuna Conven- 
tion.® 

The approach to the formulation of conservation measures differs in the 
various conventions creating intergovernmental fishery bodies. Thus, some 
bodies are given only general advisory powers thai do not expressly include 
the formulation of conservation measures. In practice these bodies limit 
themselves to making recommendations of a general nature.** In other 
cases the Convention provides for the formulation of all conservation mea- 
sures necessary to achieve the objectives of the Convention." 

There are also conventions which enumerate the specific matters on which 
conservation measures may be formulated, for instance the establishment of 
open and closed seasons or areas, the regulation of the size of mesh of fishing 
nets, the prescription of size limits of fish that may or may not be caught, 


the regulation of the use of fishing gear, and the prescription of an over-all 
catch limit. 


65 Art. IV, par. 1. In addition par. 2 of this article provides that the Commission 
shall collect and analyze statistics, study and appraise information on measures and 
methods for the conservation of tuna and tuna-like fishes, recommend studies and 
investigations, and publish and disseminate reports. 

66 Preamble, Art. IV, par. 2 (b), and Art, VIII, par. 1 (a). See also the definition 
of conservation in Art. 2 of the 1958 Convention on Fishing and Conservation of the 
Living Resources of the High Seas. On the subject of conservation policy in gen- 
eral, ses M. McDougal and W. Burke, The Publie Order of the Oceans 941-1007 (Yale 
University Press, 1962). 

67 See, for example, the recommendations adopted by the Indo-Paeifie Fisheries 
Council at its Tenth Session in 1962 (Proceedings of the Indo-Pacific Fisheries Council, 
Tenth Session, p. 14), and the Regional Fisheries Advisory Commission for the South- 
west Atlantic at its Second Session in 1964 (FAO Fisheries Reports, No. 29, p. 9). 

68 For example, the Convention establishing the Inter-American Tropical Tuna Com- 
mission, Art. II, par. 5, and the Convention creating the Commission for ‘Fisheries 
Research in the Western Paeific, Art. III(4). 
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In all the conventions containing such an enumeration, the relevant pro- 
vision is' drafted in such a way as to limit the Commissicn’s powers to 
taking those measures actually listed, as is the case for example in the 
conventions establishing the International Whaling Commission,® the 
International Commission for the Northwest Atlantic Fisheries 7 and the 
Northeast Atlantic Fisheries Commission.” A limitative enumeration has 
the obvious disadvantage that, unless it is extremely detailed, there is 
always the risk that some matter may not have been covered, and the 
lengthy procedure for amending the convention would have to be completed 
before the Commission had the constitutional authority to take any neces- 
sary action. 

The conservation measures which the Atlantic Tuna Commission should 
be empowered to adopt were discussed at the Second Session of the FAO 
Working: Party. The draft convention it had under consideration specified 
a detailed list of conservation measures but, unlike the corresponding 
provisions contained in the conventions referred to above, the enumeration 
was not limitative. The Working Party nevertheless deleted it and no 
proposal |for its reinstatement was made at the Atlantic Tuna Conference. 
It would appear in any case that the intention of both the Working Party 
and the Conference was to give the Commission freedom to adopt what- 
ever measures might prove to be necessary for the conservation of the tuna 
resources of the Atlantic. This is in conformity with the recommendation 
of the 1955 International Technical Conference on the Conservation of the 
Living Resources of the Sea to the effect that, where regulatory powers are 
granted to intergovernmental bodies, these powers should be sufficiently 
broad toi ensure the full application of all suitable conservation measures 
which have been arrived at on the basis of adequate scientific investiga- 
tions.” ! 

(c) Binding force of conservation measures: The binding force of con- 
servation measures drawn up by the intergovernmental fishery bodies as 
regards their member states differs from one body to another. In most 
cases, whatever the terminology used in the convention, the conservation 
measures formulated by intergovernmental fishery bodies are mere recom- 
mendations which neither have nor are intended to have any binding force 
on member states. This is true whether the convention expressly provides 
that the ' body is only empowered to recommend conservation measures 7 
or provides that the body may prescribe conservation measures subject to 
the approval of governments individually.” 


69 Art. y, par. 1. to Art. VII, par. 1. 

71 Art. 7, par. 1. Under Art. 7, par. 2, other kinds of measures, including the fixing 
of total catches, may be added on the proposal of two thirds of the member states 
present and voting, but must be subsequently accepted by all member states. 

72 Report of the Conference, par. 43(¢), pp. 5-6. 

78 For example, the Convention creating the Inter-American Tropical Tuna Com- 
mission, Airt. II, par. 5; and the Convention creating the North Pacifie Fur Seal Com- 
mission, Art. V, par. 2 (a). 

74 For example, the Convertion creating the International Pacific Halibut Com- 
mission, Art. III, par. 2. In this ease the conservation measures have to be submitted 
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There are, however, a few bodies that may, at least with respect to a 
limited range of matters within their competence, take a decision on con- 
servation measures that is automatically binding upon their member states. 
This power is only to be found in the case of bodies with very limited 
membership and in which, in any event, the decision to adopt a given con- 
servation measure requires the unanimous vote of the member states.”® 

In between these two extremes—capacity to make mere recommendations 
or to take binding decisions—there are a number of instances in which the 
states creating an intergovernmental fishery body have sought to facilitate 
the acceptance of its recommendations and have given these recommenda- 
tions varying degrees of potentially binding force by providing that, under 
certain conditions and subject to a specified procedure, they may become 
binding. The 1946 Convention creating the International Whaling Com- 
mission is the first convention which introduced this procedure for an 
intergovernmental fishery body, although the procedure itself was not un- 
known in international agreements.” In various conventions it is pro- 
vided that recommendations will become binding if states do not object to 
them within specifie time limits. In this way, the application of recom- 
mendations and their continued observance cease to depend on a state’s 
voluntary undertaking and are transformed into legal obligations vis-a-vis 
the other parties to the convention. Normally the creation of new inter- 
national obligations of this kind requires the express consent of the states 
concerned, but, in order to avoid the constitutional formalities and delays 
that this entails, the objection procedures that have been devised place the 
onus on the member states to object in good time if they do not wish to 
become bound by the recommendation. This procedure also has the ad- 
vantage of enabling recommendations to become binding as between the 
states that do not object to them, whereas in conventions which do not 
provide for such a procedure, recommendations that have been adopted can 
normally only acquire binding force through an amendment to the conven- 
tion requiring the acceptance of all the parties or a separate agreement 
among interested states. 

Thus the 1949 Convention creating the International Commission for the 
Northwest Atlantic Fisheries provides that the Commission may propose 
joint action on conservation which becomes effective for all parties to the 
Convention four months after the date on which notification of acceptance 
has been received by the depositary government from all member states, 
to the Heads of State for approval and therefore derive their binding force from 
such approval and not from the action taken by the Commission itself. 

75 See Arts. IV (b) and VI, par. 2, of the Convention establishing the Japanese- 
Soviet Fisheries Commission for the Northwest Pacifie; Art. 10, par. 1, read in con- 
junction with Art. 9, par. 2, and Art. 5 of the Convention establishing the Joint 
Commission for Black Sea Fisheries; and Arts. II to V of the Convention establishing 
the International Pacific Salmon Fisheries Commission. In the latter, it is required that 
two out of the three Commissioners representing each contracting party must vote 
affirmatively (Art. VI). 

78 E.g., Art. 90 of the Convention on International Civil Aviation signed at Chicago 


on Dee. 7, 1944, with respect to the adoption and amendment of Annexes to the 
Convention relating to international standards and recommmended practiees. 
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if the measure affects the whole Convention area, or from the member 
states of a Panel for a sub- area, if the measure only affects a sub-area." 
In the light of its experience, this Commission on June 6, 1964, adopted a 
resolution containing a draft protocol to the 1949 Convention, the purpose 
of which is to amend the provisions relating to the entry into force of pro- 
posals for joint action adopted by the Commission so that they may come 
into force subject to a detailed objection procedure.’§ 

As the objection procedure has proved useful in many cases, the draft 
conventions which were kefore the FAO Working Party and the Atlantic 
Tuna Conference contained provisions spelling out such a procedure. The 
Atlantic Tuna Conference amended some details but the principle involved 
was never questioned, and consequently the Atlantic Tuna Commission falls 
in the category of intergovernmental fishery bodies empowered to make 
potentially binding recommendations. 

(d) Entry into force of potentially binding recommendations: As the 
recommendations that the Atlantic Tuna Commission may make with re- 
spect to conservation measures are all of a potentially binding nature,” 
it may be useful to analyze the conditions under which they may become 
binding and to compare these conditions with the corresponding ones pro- 
vided for under other conventions. 

The conditions under which the Atlantic Tuna Commission’s recom- 
mendations may become binding depend upon the way in which they were 
adopted: The Atlantic Tuna Convention prescribes distinct ways in which 
recommendations may be adopted, taking into account the rôle played by 
panels which the Commission may establish and which members of the 
Commission are free to join if they wish. 

Recommendations may be adopted by the Commission: (a) on its own 
initiative, if no appropriate panel has been established, and also if an 
appropriate panel has been established (but in this case a two-thirds 
majority of all member states is required instead of the simple majority 
normally applicable to the adoption of recommendations) ; (b) on the pro- 
posal of a panel; (2) on the proposal of more than one panel. Recommenda- 
tions adopted in all three of these ways come into force for all the member 
states of the Commission six months after the date of the notification from 
the Commission transmitiing the recommendation to them, unless an ob- 
jection is made to the recommendation by one or more states entitled to 
do so within the six-month period. The right to object to a recommenda- 
tion is determined by the way in which the recommendation was adopted. 
If it was adopted at the initiative of the Commission, any member state 
may lodge an objection; on the other hand, if the recommendation was 
adopted on the proposal cf a panel or panels, only the panel members may 
object. | | 

If an deena is made within the six-month pericd, the entry into force 
of the recommendation is postponed for an additional period during which 


77 For details, see Art. VIII of the Convention. 
78 The Protocol was signed at Washington on Nov. 29, 1965, but is not yet in force. 
79 Art. (VIII of the Convention. 
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any member state may lodge an objection, even if it is not a member of a 
panel in the case of a recommendation adopted on the proposal of a panel 
or panels. At the end of this additional period a recommendation becomes 
legally binding upon all member states that have not objected to it, except 
if the majority of the member states of the Commission have lodged an 
objection, in which case the recommendation does not come into force at all 
for any state. In addition, the Atlantic Tuna Convention contains pro- 
visions whereby, in cases in which few member states of the Commission or 
of a given panel lodge an objection, their objections will be deemed to have 
been withdrawn unless they are reaffirmed °° within an additional period. 
States are often willing to be bound by a recommendation provided that 
other states are also bound. The purpose of requiring the re-affirmation 
of objections lodged by small minorities is to discourage other states from 
immediately following suit. 

The objection procedure in the Atlantic Tuna Convention is much more 
elaborate than that of the convention creating the Joint Commission for 
Black Sea Fisheries, which merely provides that effect is to be given to 
the Commission’s recommendations if none of the member states lodges 
an objection within four months.® The Agreement creating the Perma- 
nent Commission for the South Pacific provides that recommendations are 
binding as from the date of their adoption but cease to have effect with 
respect to member states that have lodged an objection within a ninety-day 
period.® 

In fact the procedure envisaged in the Atlantic Tuna Convention re- 
sembles those contained in the convention creating the International Whal- 
ing Commission, the convention creating the Northeast Atlantic Fisheries 
Commission ** and the Protocol of November 29, 1965, to amend the con- 
vention creating the International Commission for the Northwest Atlantic 
Fisheries. However, an important difference between the Atlantic Tuna 
Convention and the convention creating the Northeast Atlantie Fisheries 
Commission is that the latter provides that, if objections are lodged by three 
or more member states, all the other member states are relieved forthwith 
from any obligation to give effect to the recommendation, whereas the 
Atlantic Tuna Convention provides that a majority of the member states 
must lodge an objection for a recommendation to be without effect vis-a-vis 
any member state. 

Another point connected with the effects of the operation of the objection 
procedure contained in the Atlantic Tuna Convention which is worth noting 
is the fact that there is no provision relating to the termination of the 
application of a recommendation once it has become binding on a member 


80 In the case of a recommendation which has met with the objection of one or less 
than a quarter of the members of a panel or the Commission as a whole as appropriate. 
The reason for referring to only one member is to cover the case of panels of not more 
than three members, in which case one member would constitute more than a quarter 
of the panel’s members. 

81 Art. X, par. 3. 82 Art. IV. 

88 Art. V, pars. 2 and 3. 84 Art. VIII. 

85 See the Commission’s handbook, September, 1965, p. 35. 
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state. Whereas the convention creating the International Whaling Com- 
mission is also silent on this question, the convention creating the Northeast 
Atlantic Fisheries Commission provides that two years after a recommenda- 
tion has'become binding a member state may notify the Commission of the 
termination of its acceptance of the recommendation, and such termination 
takes effect twelve months later. Once a recommendation has thus ceased 
to be binding on one state, it ceases to be binding on any other state on the 
date that such other state notifies the Commission of the termination of its 
acceptanice.*® 

In conclusion it is apparent that although the various objection pro- 
cedures miar have been devised undoubtedly facilitate the acceptance of 
conservation measures recommended by various intergovernmental fishery 
bodies, they do not make them binding on member states against their will. 
Consequently, the recommendations of bodies such as the Atlantic Tuna 
Commission are more than bare recommendations but less than binding 
decisions, since, in the final analysis, their binding force does not derive 
from any act of the intergovernmental fishery body itself but from the 
(tacit) acceptance of states which always have the opportunity to avoid 
being bound by ther.*? Therefore they may be termed potentially binding 
recommendations or conditional decisions. 


| 
5. Enforcement Measures 
f 


Conventions creating intergovernmental fishery bodies invariably impose 
obligations on the member states of these bodies and in almost all cases 
contain general provisions on the enforcement of these obligations. The- 
question: of enforcement is, however, of most importance as regards the ap- 
plication of conservation measures which states have become bound to 
implement. 

The Atlantic Tuna Convention expressly provides,®® as do many conven- 
tions creating intergovernmental fishery bodies, that the parties will take 
the action necessary to enforee the Convention. The Atlantic Tuna Com- 
mission lis given a certain supervisory function in that member states are 
under an obligation to report to it biennially, or whenever requested by it, 
on the theasures they have taken to apply the Convention. In accordance 
with well-established principles of international law, these measures taken 

86 Art. 10. A similar procedure for the termination of acceptance of recommenda- 
tions is also envisaged in the Protocol of Nov. 29, 1965, to amend the International 
Convention for the Northwest Atlantic Fisheries. 

87 In the case of the Atlantic Tuna Commission, there would appear to be one unlikely 
situation !in which, at least theoretically, a member state could become bound by a 
recommendation against its will. This situation could only arise if the following 
circumstances obtain: (a) a recommendation is adopted by the Commission on the 
proposal of a panel; (b) a given member state is not a member of the panel (although, 
if it had a substantial interest in the matters dealt with by the panel, it would 
probably! have chosen to become a member); and (e) none of the members of the 
panel objected to the recommendation. In this case the non-member of the panel 
would not have the right or opportunity to object to the recommendation and would 


become pound by it upon its adoption by the Commission. 
88 Art, IX, par. 1. 
| 
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by a state unilaterally can, of course, only apply to persons or vessels over 
which it has jurisdiction. 

It has long been recognized that unilateral action by states does not al- 
ways suffice to ensure the application of conservation measures adopted 
by intergovernmental fishery bodies which are binding on their member 
states, and that some form of international action is required, at least on 
the high seas. The need for international action arises mainly out of the 
virtual impossibility for states to exercise effective control over their 
nationals or ships flying their flags while they are fishing in extensive and 
often distant sea areas. There would seem to be two possible methods of 
overcoming this difficulty. The first method would be to entrust the en- 
forcement of conservation measures to the intergovernmental fishery body 
itself, and to give it the necessary staff and patrol vessels to make its 
action felt. However, no intergovernmental fishery body has so far been 
granted such powers.*® 

The second method would be to grant to each member state the right to 
supervise the application of conservation measures by the nationals or 
vessels of all other member states, and this method has in fact been adopted 
in a number of cases. Thus, the conventions creating the International 
Pacific Salmon Fisheries Commission,’ the International Pacitie Halibut 
Commission,” the Japanese-Soviet Fisheries Commission for the Northwest 
Pacifc °? and the North Pacific Fur Seal Commission °° all prescribe, with 
certain variations as to detail, a procedure whereby duly authorized officials 
of any member state may board, search and seize vessels of other member 
states which violate or are suspected of violating the convention or binding 
conservation measures applicable to them. The vessels must then be handed 
over to the member state having jurisdiction over them and these states 
alone are competent to take judicial action and apply sanctions for viola- 
tions. Provisions along these lines were also ineluded in the draft Conven- 
tion for the Conservation of Atlantic Tunas which was submitted to the 
FAO Working Party by the representatives of the United States cf America. 
However, the FAO Working Party decided to delete the reference to seizure 
and arrest of vessels so that the text submitted to the Atlantic Tuna 
Conference referred only to the right of authorized officials of member 
states to board vessels and to investigate and, where a violation was con- 
firmed, to notify the flag state of the vessel. 

At the Atlantic Tuna Conference the desirability of retaining these pro- 
visions was debated at leneth.°* The main arguments adduced in their 

89 The nearest approach to this method is to be found in the Agreement concerning 
an International Observer Scheme for Factory Ships engeged in Pelagic Whaling in 
the Antarctic, signed on Oct. 28, 1963. See Fifteenth Report of the International 
Whaling Commission, p. 23. This Agreement, which was never implemented and has 
since expired, provided for the appointment by the International Whaling Commission 
of observers to join pelagic whaling expeditions. These observers were to have been 
responsible to the Commission. 

20 Art. IX. 91 Art. II, par. 1. 

92 Art. VII. 93 Art. VI. 


94 See, in particular, Conferences Does. FID: AT/66/PV. 7, pp. 9 et seq, and PV. 
15, pp. 49 et seq. 
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favor were that they were necessary for the effective application of the 
Convention; that there were precedents in other conventions to which a 
number of states were parties, going even further than the proposals 
for the Atlantic Tuna Convention; and that if no provisions were 
inserted on international enforcement, an amendment to the Convention 
would be necessary if, in the future, such action was considered desirable. 
On the other hand, one delegation was strongly opposed to such provisions 
being inserted in the Convention, while others felt that they were pre- 
mature' because the whole matter of inspection and enforcement was being 
studied’ by other intergovernmental fishery bodies operating in the Atlantic 
Ocean. a 

The Atlantic Tuna Conference finally adopted a compromise solution ° 
whereby the enforcement procedure set out in the text before the Confer- 
ence was replaced by the following text: 


The Contracting Parties undertake to collaborate with each other with 
a view to the adoption of suitable effective measures to ensure the 
application of the provisions of this Convention and in particular to 
set up a system of international enforcement to be applied to the Con- 
vention area except the territorial sea and other waters, if any, in 
which a State is entitled under international law to exercise jurisdic- 
tion over fisheries.” 


This provision, while recognizing the need for international co-operation 
in ensuring the application of the Convention, leaves open the question of 
whether the system to be adopted in the future should include the granting 
of police powers to the Commission itself, or whether it should be the indi- 
vidual ‘parties to the Convention who should exercise such powers with 
respect! to each other, as had been envisaged in the earlier drafts of the 
Convention. 

It was always understood that international enforcement measures would 
not extend to the territorial sea of member states. Moreover, as there are 
waters beyond the territorial sea whose status in international law is contro- 
versial, the Conference adopted, in the latter part of the text quoted above, 
wording similar to that contained in the disclaimer clause,” in order to 


95 The, European Fisheries Conference, on Jan. 17, 1964, adopted a Resolution on 
Fisheries Policing, inviting governments participating in the Northeast Atlantic fish- 
eries to attend a technical conference to prepare a draft convention embodying a code 
for fishing and related activities in the Northeast Atlantic. Canada and the United 
States of America were also invited to attend so that the extension of the code to the 
Northwest Atlantic could be envisaged. Various meetings have been held and progress 
is being! made towards the preparation of a draft convention for consideration by 
governments. In addition, the Northeast Atlantic Fisheries Commission set up in 
1964 a Special Committee on Tnternational Control, which has already reported to the 
Commission, but has been requested to continue its work. A Protocol to amend the 
International Convention for the Northwest Atlantic Fisheries with respect to measures 
of control was signed at Washington on Nov. 29, 1965. Pursuant to the Protocol, the 
International Commission for the Northwest Atlantic Fisheries may, on its own initia- 
tive, make proposals for national and international measures of control on the high seas. 

98 On the lines of a proposal submitted by France. See Conference Doc. FID: AT/ 
66/5/Add. 2, p. 5. 97 Art. IX, par. 3. 

98 Art! II, considered above at pp. 681-682 in connection with the Convention area. 
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make it clear that no system of enforcement would be applicable in any 
adjacent waters in which states might be entitled under international law 
to exercise jurisdiction over fisheries. 

In the particular ease of the Atlantic Tuna Commission, there may well 
be certain advantages in postponing the decision as to the form of the inter- 
national enforcement system in view of the politically and economically 
heterogeneous nature and the size of its potential membership. There 
would be evident practical difficulties in applying procedures such as those 
originally foreseen for the Commission which had been based on provisions 
governing commissions with very limited membership. In addition, as the 
obligations of each member state would vary according to whether or not it 
had objected to recommendations adopted by the Commission, member states 
would be required to inform their vessels of the position of every other 
member state with respect to each recommendation. The efforts being 
made as a result of the Resolution on Fisheries Policing ® adopted by the 
1964 European Fisheries Conference will most probably contribute in no 
small measure to the elaboration of a system of international enforcement 
which will be effective for a body such as the Atlantic Tuna Commission. 


6. Eligibility for Membership 


The effectiveness of an intergovernmental fishery body depends to a 
great extent upon whether it counts among its members all the states 
having a major interest in the resource for the conservation of which it has 
been created. The member states of the Commission should, of necessity, 
include those that participate in the fishery concerned and also the coastal 
states off whose shores fishing operations are undertaken but which do not 
-~-or do not yet—fish themselves and therefore only have what might be 
termed a potential economic interest in the resource. In fact the interest 
of coastal states was expressly recognized in the 1958 Convention on Fishing 
and Conservation of the Living Resources of the High Seas, which provides 
that such states are entitled to take part on an equal footing in any system 
of research and regulation for purposes of conservation in an area of the 
high seas adjacent to their territorial sea, irrespective of whether their 
nationals fish there or not. In addition, the interests of states that process 
the resources covered by the convention or that are important consumers 
should not be overlooked. Hence it is desirable that the constitutive in- 
struments of intergovernmental fishery bodies should contain provisions 
broad enough to make it possible to obtain the co-operation of all states, 
taking into account the various interests they have or may have in the 
future. In practice, however, these instruments do not always include such 
provisions. 

A number of intergovernmental fishery bodies have been set up under 
instruments which specify the states eligible for membership without en- 
visaging explicitly or implicitly the accession of other states; for example, 
the North Pacific Fur Seal Commission, the Japanese-Soviet Fisheries 


99 See note 95 above. 
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Commission for the Northwest Pacific, the International Pacifie Halibut 
Commission, the International North Pacific Fisheries Commission and the 
Permanent Commission for the South Pacific. Each time another state 
begins to fish to any substantial extent in the area of competence of these 
Commissions there is the risk that any conservation measures they have 
adopted: will be jeopardized, and the possibility of concluding a new agree- 
ment may have to be seriously considered in the interests of all concerned. 

In other cases, intergovernmental fishery bodies are, so to speak, ‘‘land- 
based,’’| in that their membership is limited to states whose territories 
border on the bodies’ areas of competence; for example, the International 
Commission for the Scientific Exploration of the Mediterranean, the 
Joint Commission for Black Sea Fisheries,?® the Commission for Fisheries 
Research in the Western Pacific,’°? the Regional Advisory Commission for 
the Southwest Atlantic +? and the Regional Fisheries Commission for 
Western Africa? 

There are also cases in which membership is made subject to certain 
conditions. For instance, any state whose nationals participate in the 
fisheries| within the competence of the Inter-American Tropical Tuna Com- 
mission'may become a member of the Commission with the unanimous 
consent of all existing members.: The General Fisheries Council for 
the Mediterranean 1% and the Indo-Pacific Fisheries Council are open 
to all member nations and associate members of FAO, whilst any non- 
member of FAO that is a Member of the United Nations may become a 
member: of either of these Councils with the approval of a two-thirds ma- 
jority of the members of the Council concerned. 

Finally, certain intergovernmental fishery bodies are open to all states 
without limitation ; for example, the International Whaling Commission,’ 
the International Commission for the Northwest Atlantic Fisheries, 
and the Northeast Atlantic Fisheries Commission.2*° 

As far as the Atlantic Tuna Commission is concerned, membership is 
not conditional upon states having an actual or potential interest in the 
tuna fisheries of the Atlantic, nor upon any geographical consideration, 
but is open to all states that are Members of the United Nations or of any 
specialized agency of the United Nations.“ A provision to this effect 
was in the text considered by the FAO Working Party and was endorsed 
by the Atlantic Tuna Conference, although two delegations did not wish 


membership to be subject to any condition whatsoever." 


100 Art, 1 of the Statutes. 101 Art. XIV. 


102 Art. V, par. 1. In addition, the agreement of all the contracting parties is re- 
quired for the admission of a new member to the Commission. 

103 Art, 1 of the Statutes. At its Third Session (April, 1966), the Commission 
adopted a resolution on the revision of its statutes whieh, if approved by the competent 


FAO bodies, would entail an enlargement of its membership. 


104 Art. 4 of the Statutes. 105 Art. V, par. 3. 
106 Art, IX. 107 Art. IX. 

108 Art. X, par. 2. 109 Art. XV, par. 3. 
110 Art, 15, par. 3. 111 Art. XIV. 


112 See Conference Doe. FID: AT/66/PV. 15, pp. 35 et seq. 
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7. Method of Financing 


The financial implications of membership in an intergovernmental fishery 
body are twofold. First, there are the expenses relating to the attendance 
of representatives, experts and advisors of member states at meetings of 
the body concerned and its subsidiary organs. Secondly, there are the 
joint expenses of member states required to cover operative costs and the 
cost of independent research, if any. 

With regard to the expenses relating to attendance at meetings, nearly 
all conventions expressly provide that such expenses shall be borne by the 
member states individually. Although the Atlantic Tuna Convention 
contains no provision relating to these expenses, it may be assumed that 
they will be borne by member states individually in accordance with gen- 
erally recognized practice. 

As to the joint expenses of intergovernmental fishery bodies, they may 
well be higher than those relating to attendance at meetings, their total 
amount being influenced by whether the body’s principal functions are 
the co-ordination of its member states’ research programs which requires 
only a small staff, or whether any substantial independent research is to 
be undertaken; operational activities of this kind usually entail consider- 
able expenses for staff and equipment. 

Joint expenses are assessed in many different ways under the various 
conventions at present in force. Some conventions leave it to the bodies 
they create to recommend the amount and proportion of assessments for 
approval by member states.“* One of these conventions ™* indicates, how- 
ever, that the assessments shall be related to the proportion of the total 
catch from the fishery which is utilized by each state.** Some conventions 
provide that states shall contribute to the joint expenses in equal shares," 
There are also conventions which provide that states shall pay a flat rate 
up to a given amount and that if the proposed budget should exceed the 
sum of all the flat-rate contributions, the remainder is to be divided into 
a number of equal shares corresponding to the total number of mem- 
berships in the subsidiary bodies. The contribution of each member state 
then depends on the number of subsidiary bodies of which it is a member." 

The system adopted in the Atlantic Tuna Convention for the assessment 
of member states’ contributions is more elaborate than, but in many respects 


118 The Convention creating the International North Pacifice Fisheries Commission 
(Art. II, pars. 11 and 12); and the Convention creating the Japanese-Sovist Fisheries 
Commission for the Northwest Pacific (Art. III, par. 8). 

114 The Convention creating the Inter-American Tropical Tuna Commission (Art. I, 
par. 3). 

115 The term ‘‘utilized’’ was defined by the Commission as meaning ‘‘consumed fresh 
or substantially processed.’’ See Report of the Commission, 1953, p. 8, and Back- 
ground Paper No. 5, submitted to the 1965 meeting of the Commission. 

116 The conventions establishing the International Pacific Salmon Fisheries Commis- 
sion (Art. IT) and the International Pacific Halibut Commission (Art. ITT, par. 1). 

117 The conventions creating the International Commission for the Northwest Atlantic 
Fisheries (Art. XI, par. 3), and the Northeast Atlantic Fisheries Commission (Art. 4, 
pars. 3 and 4). 
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inspired by, previous conventions. The Atlantic Tuna Convention provides 
for a uniform flat rate for membership of the Commission and another 
flat rate for each panel membership. It further provides for what amounts 
to a supplementary budget in the event that the proposed budget for joint 
expenses exceeds the contributions made by states in respect of their mem- 
bership! of the Commission and of panels. The adoption of a supplemen- 
tary budget is subject to the agreement of all member states present and 
voting, and its apportionment among member states is laid down in the 
following manner: member states contribute to the first third of the 
supplementary budget in proportion to their contributions to the fixed 
part of the budget (2.e., with respect to membership of the Commission and 
of panels). Contrbations to the other two thirds are calculated on the 
basis of the ‘‘round weight of catch of Atlantic tuna and tuna-like fishes 
and the net weight of canned products of such fishes” =! of each member 
state in relation to the sum of these weights for all member states. 

The above-mentioned system for the assessment of member states does 
not differ essentially from the general principles contained in the text sub- 
mitted to the Atlantic Tuna Conference, except that the flat rates for 
membership in the Commission and in each panel were reduced from 
$3,000 per annum to $1,000. This reduction was intended to facilitate 
the membership of less well-endowed states that had an interest in Atlantic 
tuna. In addition, by fixing flat rates for Commission membership and 
membership in panels and by making the adoption of the supplementary 
budget isubject to the agreement of all member states present and voting, 
it is apparent that a particular effort was made to ensure as far as prac- 
ticable that states, on becoming members of the Commission, should know 
what the financial implications were. While the financial provisions afford 
states substantial protection from liability for payment of higher contribu- 
tions. than they might be ready to make, they do, on the other hand, make 
it possible for a single member state to veto any supplementary budget. 
This could in practice restrict the work of the Commission considerably, 
particularly if it should wish to carry out its own research, since the basic 
eontributions payable for membership of the Commission and. panels are 
relatively small. 


| 
8. Legal Status 


The Atlantic Tuna Convention contains no provision on the legal status 
of the International Commission which it creates and does not specify the 
Commission’s legal capacity under international law or national legal sys- 
tems to perform the acts necessary for the exercise of its functions. The 
Convention’s silence on this matter is characteristic of all conventions 
creating intergovernmental fishery bodies except one. The exception is 
to. be found in Article 15 of the 1964 Convention for the ternata] 
Council for the Exploration of the Sea, which provides: 

118 Art. X, par. 2 (e). 

118 For discussions, see in particular Conference Does. FID: AT/66/PV. 13 and 
PY. 16, ipp. 5 et seq. 
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(1) The Council shall enjoy, in the territories of the Contracting 
Parties, such legal capacity as may be agreed between the Council 
and the Government of the Contracting Party concerned. 

(2) The Council, delegates and experts, the General Secretary and 

. other officials shall enjoy in the territories of the Contracting Parties 
such privileges and immunities, necessary for the fulfilment of their 
functions, as may be agreed between the Council and the Government 
of the Contracting Party concerned. 


An intergovernmental fishery body’s existence as a legal entity distinct 
from its member states, and the extent to which such existence is accepted 
on both the international and national planes, must necessarily have prac- 
tical consequences as regards these bodies’ activities. Thus they may, and 
sometimes do, need to conclude agreements with governments and other 
intergovernmental organizations with respect to 20-operation and for the 
co-ordination of activities. More frequently, these bodies have to enter 
into contracts and other transactions, relating for instance to the employ- 
ment of staff, the purchase of equipment, the lease of premises, the charter 
of research vessels and the supply of services. In all such cases, inter- 
governmental fishery bodies must be in a position to enforce their rights, 
and conversely the parties with whom they deal must also know whom to 
sue, if necessary. The problem of the proper law of the contracts con- 
cluded by these intergovernmental fishery bodies may also arise, in par- 
ticular with respect to the employment of staff members from different 
countries. 

However, there is little evidence that intergovernmental fishery bodies 
have so far been seriously handicapped by the absence of any determination 
in their constitutive instruments as to their legal capacity, nor that many 
problems have actually arisen. Among problems which have in fact 
arisen, one may cite the case of the Inter-American Tropical Tuna Com- 
mission, with headquarters in La Jolla, California, which has on several 
occasions sought official designation as an ‘‘international organization” 
under the United States International Organizations Immunities Act, and 
the Commission adopted a resolution to that effect in 1962. In this resolu- 
tion, the Commission nevertheless agreed that the exemption of alien em- 
ployees of the Commission from the application of the individual income 
tax provisions of the Internal Revenue Code and from the provisions of 
the Social Security Act should not be granted.!?° In addition, at the 1965 
Annual Meeting, the Director of Investigations of the Commission reported 
that most member states and some non-member states had taken measures 
to allow the Commission’s staff, and their personal effects and scientific 
equipment, free entry and exit from the country when employed on the 
Commission’s business. He noted that in some instances work had been 
hindered and delayed in the past, and expressed the hope that permanent 
arrangements could be made by member states in this respect.1* | 

Another problem arose when the International Commission for the 


120 Annual Report for the year 1962, pp. 15-16. 
121 Summary Minutes of the 17th Annual. Meeting, 1965, p. 13. 
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Northwest Atlantic Fisheries, with headquarters in Canada, sought to 
introduce a superannuation plan for its staff. The Commission was in- 
formed by one of the Canadian Commissioners that the Canadian authori- 
ties had, ruled that the Commission did not have legal authority to enter 
into a contract, but that Canada was prepared to establish a corporation 
under the Canadian Companies Act which would enter into a contract 
with the Insurance company on behalf of the Commission. This ruling 
does not appear to have been contested and the Commission adopted a 
resolution requesting the proposed Canadian corporation to apply to an 
insurance company for the superannuation plan.*”? 

The Permanent Commission for the South Pacific, whose constitutive 
instrument is silent as tc the Commission's legal capacity, recently con- 
sidered it necessary, in order to facilitate its administrative work and 
to ensure greater efficacity in the performance of its functions, to pass 
a resolution urging its member states to adopt a convention designed to im- 
prove (‘que perfeccione’’) the Commission’s legal status.??3 

It would seem that because of-the absence of provisions relating to the 
legal capacity of intergovernmental fishery bodies, the performance of 
legal acts necessary for them to carry out their functions is arranged on an 
ad hoc basis. The practice which has evolved around these ed hoc arrange- 
ments does not allow of any general conclusion as to the legal consequences 
of the absence of express provisions regarding legal capacity. The specific 
case involving the International Commission for the Northwest Atlantic 
Fisheries, referred to above, would tend to indicate the denial of even the 
most basic legal capacity of the Commission. On the other hand, the Inter- 
national Whaling Commission appears to have been treated as an inde- 
pendent: legal entity by the United Kingdom Government which, having 
managed the Commission’s finances since the Commission’s creation, agreed 
to continue to do so only as “‘agents for the Commission. ”’!?* This was ac- 
cepted by the Commission and a provision to this effect was incorporated in 
Section V of the Commission’s Financial Regulations. 

It carinot be said that all intergovernmental fishery bodies are distinct 
legal entities. Thus, the Regional Fisheries Advisory Commission for the 
Southwest Atlantic and the Regional Fisheries Commission for Western 
Africa were created by the FAO Conference and Council respectively, un- 
der Article VI (1) of the FAO Constitution, as advisory bodies reporting 
through the Director General of the Organization. These Commissions are 
not distinct from FAO and, as regional subsidiary bodies, remain subject 
to the control of the FAQ Conference and Council, and therefore their 
activities are carried out exclusively through FAO, their parent body. 

The legal capacity of those bodies which would appear to be entities 
distinct ‘from their member states and to be subjects of international law 
varies in extent. 


122 Annual Proceedings, Vol. 7 (year 1956-1957), p. 11. 
123 Res. X, adopted at the Commission’s Eighth Session, October, 1964. 
124 Ninth Report of the Commission, p. 15. 
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The Indo-Pacific Fisheries Council and the General Fisheries Council 
for the Mediterranean were both set up under Article XIV of the FAO 
Constitution by international agreements approved by the competent gov- 
erning body of FAO and then submitted to states for individual ratification. 
These bodies are entities distinct from FAO, but their autonomy is in many 
respects limited by provisions written into the agreements under which 
they were created. For instance, amendments to their agreements require 
the approval of the FAO Council or Conference, their relations with other 
international organizations are all carried out by FAO on their behalf, 
and there are a number of other administrative and financial limitations. 

There are also intergovernmental fishery bodies which in many ways 
resemble periodic diplomatic conferences, since, although they are created 
by international agreement and consider fishery matters of common interest 
to their member states, they have no permanent seeretariat. The follow- 
ing are examples of such bodies: the Joint Commission for Black Sea 
Fisheries, the Japanese-Soviet Fisheries Commission for the Northwest 
Pacific and the Joint Commission for the Conservation of Seals in the 
Northeast Atlantic. However, it would be attaching too much importance 
to the existence of a secretariat, which is but one of the organs of an inter- 
governmental body, to state that legal capacity depends on the existence of 
a permanent secretariat. Yet it is precisely in connection with the activities 
of the secretariat and the arrangements concerning their headquarters that 
the question of legal capacity most frequently arises. 

Apart from the rather special cases referred to in the two preceding 
paragraphs, most intergovernmental fishery bodies follow the constitutional 
pattern common to intergovernmental bodies in general. That is to say, 
they have deliberative bodies, a permanent secretariat and headquarters, 
and express powers and functions of an international character. Although 
the requirements under general international law for an intergovernmental 
body to enjoy legal personality are by no means well established,” it 
would appear that these bodies are distinct entities from their member 
states and that their legal capacity is as a rule tacitly or explicitly recog- 
nized, at least to an extent allowing them to exercise their functions.” 
Indeed ii seems a necessary assumption that, when adopting a convention 


125 See among the recent contributions to the extensive literature on the subject: 
K, Zemanek, Das Vertragsrecht der Internationalen Organisationen (Vienna, 1957); 
P. Cahier, Étude des accords de siège conclus entre les organisations internationales et 
les Etats où elles résident 1-188 (Milan, 1959); B. Kasme, La Capacité de 1’Organisa- 
tion des Nations Unies de conclure des traités 1-35 (Paris, 1960); F. Seyersted, Ob- 
jective International Personality of Intergovernmental Organizations (Copenhagen, 
1963). 

128 In accordance with the following statement of the International Court of Justice 
in its Advisory Opinion on Reparation for Injuries Suffered in the Service of the 
United Nations ([1949] I.C.J. Rep. 180): ‘Whereas a State possesses the totality of 
international rights and duties recognized by international law, the rights and duties 
of an entity such as the Organization [United Nations] must depend upon its purposes 
and functions as specified or implied in its constituent documents and developed in 
practice, ?? ' l 
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creating an intergovernmental fishery body such as the Atlantic Tuna 
Commission, the states concerned intended that it should be endowed with 
legal capacity to exereise its functions without impediment. Therefore, 
these conventions should be interpreted in the light of their declared 
purpose and not in a restrictive manner, and the fact that, with a few 
exceptions, intergovernmental fishery bodies have been able to perform 
their functions without difficulties connected with their legal capacity, 
indicates that international practice is generally consistent with a liberal 
and pragmatic approach to the interpretation of the conventions estab- 
lishing them. 

However, in order to eliminate all doubts and to avoid any practical 
complications which might arise in practice, it would seem desirable for 
conventions creating intergovernmental fishery bodies to include a pro- 
vision affirming the legal capacity of the bodies created to perform all acts 
necessary for them to exercise their functions. This has been done in a 
number of cases where’ bodies similar to intergovernmental fishery bodies 
have been set up by international agreement; for instance, under the inter- 
national commodity agreements.1?? 

As legal personality does not entail the enjoyment of privileges and 
immunities, these are frequently provided for in conventions creating inter- 
governmental organizations. Privileges and immunities, such as exemption 
from taxes on the organization’s assets, income and other property and on 
the salaries of its staff, and exemption from import and export taxes on 
goods for official use, tend to be beneficial to the discharge of their functions 
and emphasize the international character of their responsibilities. It may 
therefore prove desirable to include such provisions in conventions creating 
intergovernmental fishery bodies, without the necessity for action to be 
taken to that end by each member state independently or through the con- 


clusion of a further instrument. 


9. Liaison with Other International Organizations 


The probie of co-operation and co-ordination with other fishery bodies 
is particularly relevant in the case of the Atlantic Tuna Commission, since 
there arẹ several other bodies already in operation in all, or part, of the 
Atlantic Ocean and its adjacent seas. The Atlantic Tuna Convention con- 
tains a provision, which is common to many similar conventions, to the 
effect that the Commission shall co-operate ‘‘with other international fish- 
erles commissions and scientific organizs#ons.’’17* In view of the special 
responsibilities of FAO with respect to fisheries development, the Atlantic 
Tuna Convention also provides that the Commission shall enter into negoti- 


127 Agreements setting up the International Sugar Council (Art. 27, par, 5, and Art. 
38, par. ®) ; T.LAS., No. 4389; the International Coffee Organization (Art. 22, pars. 
1 and 2), y Tt. AS., No. 5505; the International Wheat Council (Art. 25, par. 5, and 
Art. 33, par. T), TIA.S., No. 5115; the Olive Oil Council (Art. 31, par. 4, and Art. 32, 
pars. 1 and 2). 

128 Art.) XI, par. 2. The Convention is, however, the only one which ey en- 
visages the conclusion of ‘‘agresments’’ to this end. 
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ations with FAO regarding the conclusion of a relationship agreément which 
should provide for the appointment by FAO of a representative who 
would participate, without the right to vote, in all meetings of the Com- 
mission and its subsidiary bodies.**® 


III. Conctupine REMARKS 


The Commission provided for by the Atlantic Tuna Convention is the 
most recent example of the conservation of a given resource being entrusted 
by sovereign states to an intergovernmental body in order to obviate the 
deStimental consequences of indiscriminate and uncontrolled fishing which 
may arise out of states’ freedom to fish on the hizh seas and their exclusive 
jurisdiction in waters off their shores. 

The resource for which the Commission is to be responsible is of interest 
to a great number of states with marked political, social, and economic 
differences, and it may well be that one of its distinctive features will be 
its membership. As far as its constitutional structure and functions are 
concerned, it does not differ fundamentally from a number of other inter- 
governmental fishery bodies. It is one of such bodies frequently referred 
to as ‘‘regulatory’’ to distinguish them from purely scientific or advisory 
ones. But it has been seen that very few intergovernmental fishery bodies 
are regulatory in the sense that they can take decisions binding on their 
member states. The Commission belongs, in fact, to the category of bodies 
which may adopt conservation measures that become binding on states 
which do not object to them within prescribed time limits, and may there- 
fore be termed potentially binding recommendations or conditional de- 
cisions. 

If intergovernmental fishery bodies are to achieve the objectives for 
which they were created with the maximum effactiveness, it might be de- 
sirable for the conservation measures that they adopt to be both applicable 
and internationally enforceable in all waters where the resource covered 
is to be found. However, as a compromise between the exigencies of 
conservation and national sovereignty, which are not always easily recon- 
cilable, the present trend is to make conservation measures applicable in 
all waters, including waters over which states exercise jurisdiction with 
respect to fisheries, whereas international control to enforce these measures 
is always excluded in waters over which states exercise such jurisdiction. 
This trend is reflected in the provisions of the Atlantic Tuna Convention. 
In addition, as the basic objective of the Atlantie Tuna Commission is 
conservation, the Convention, in the same way es many other similar con- 
ventions, contains provisions designed to make it clear that it should not be 
interpreted as affecting controversial questions pertaining to the law of the 
sea, such as the breadth of the territorial sea or fishery limits. 

The Atlantic Tuna Commission is empowered to conclude agreements 
with other international organizations with a view to ensuring co-operation 
on matters of common interest, and a specific provision requires the Com- 


129 Art, XI, par, 1, 
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mission to negotiate a relationship agreement with FAO. The need to 
promote co-operation and the co-ordination of work among intergovern- 
mental fishery bodies, so that the conservation and rational exploitation of 
the living resources of the sea can be carried out effectively wherever 
needed, is a matter of ever-increasing concern to all states. Indeed, the 
importance of the matter has been recognized by the member nations of 
FAO, as it is already under review on a world-wide basis by FAO’s 


newly established Committee on Fisheries, which is a standing committee of 
the FAO Council. 
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PRINCIPLES OF INTERNATIONAL LAW CONCERNING 
FRIENDLY RELATIONS AND CO-OPERATION 
AMONG STATES 


By Prer-Herin HOUBEN * 


INTRODUCTION 


Since the very beginning of its existence the United Nations, like the. 
League of Nations before it, has experienced how difficult it is to define 
the scope of the most general and fundamental principles of international 
law in a declaration of legal significance. Today this is still the case, as 
appears from the efforts undertaken since the establishment four years ago 
of a United Nations Special Committee, which was given the task of study- 
ing in what way and to what extent the primary principles of international 
law contained in the Charter could yield rules adapted to the changed 
world situation. Before considering in detail the most recent proceedings 
of the Special Committee, it seems useful briefly to recall the context 
within which the Committee started its work. 

In the early 1960’s many non-Western nations showed a strong desire 
to draw up instruments with which to reassess some of the fundamental 
assumptions of international law. The concerted action of developing 
nations for further decolonization, their determination to set up and to 
maintain a freely chosen political and economic system under legal guaran- 
-tees safeguarding full international respect for their sovereignty and per- 

aMitting them to benefit from various forms of international co-operation, 
“their desire to rid themselves of obligations resulting from ‘‘unequal 
treaties’’ or other sources of law in the establishment of which they were 
not instrumental, all these aspirations were readily noted by Eastern 
European states which could not fail to see some striking resemblances to 
their own interpretation of international relations. Here Communist 
nations were able to seize an excellent opportunity to make common cause 
with the developing countries. They, too, were eager to eliminate ‘‘the 
remnants of inequality in the relations between states’’ because they, like 
the ‘‘new’’ states, had not or had not sufficiently participated in the 
formation and development of the law governing those relations. Their 
system inspired them to stress the rights inherent in the sovereignty of 
the state and they had every reason to promote the principle of self- 
determination, confined to the colonial situation. They too, were anxious 
to gain from non-discrimination in international relations, not least in 
the economic sphere. <A. ‘‘progressive development and codification’’ of 
principles of international law concerning peaceful coexistence between 
states would therefore serve Eastern European polities as it would serve 


*The author is a member of the Permanent Mission of The Netherlands to the 
United Nations. The views expressed in this article are entirely those of the author. 
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the cause of the developing nations. At the same time, and given the 
present position of many non-aligned countries, traditional Communist 
opposition to institutional changes or some form of obligatory settlement of 
disputes could easily be maintained. 

There remains the position of the Western states. Heirs, until fairly 
recently at least, to the world, and still immensely richer than the rest, 
what arguments would they present? Would they rely on the status quo 
and concentrate their efforts mainly on the preparation of rules which 
would give practical effect to existing law? Were they convinced that it 
would be possible to improve the legal framework of the world organization 
and stress the supremacy of international law without adapting, or at least 
without showing how to adapt, international law to the present-day needs 
of the vast majority of the world community? The following analysis of 
the work done so far by the Special Committee will clarify these and 
other questions arising from a confrontation of doctrines on existing inter- 
national law and on principles guiding its development. 

| 
I. ‘Tas 1966 Unitep NATIONS SPECIAL COMMITTEE ON PRINCIPLES OF 
INTERNATIONAL Law Concerning FRIENDLY ee 
| AND CO-OPERATION AMONG STATES 


The United Nations Special Committee on Principles of International 
Law concerning Friendly Relations and Co-operation among States, to 
give its full title, was established by the General Assembly in 1968.2 
Twenty-seven states were requested to appoint ‘qualified jurists” as 
members of the Committee.2 In 1964 the Committee held its first session 
in Mexico City, when it considered four of the seven principles of inter- 
national law to be eximined.* In 1966, an enlarged Committee of thirty- 
one members * held a second session in New York in order to examine all 
seven principles enumerated in the basic resolution * with a view to en- 
abling the General Assembly to adopt a declaration.* In the following 

AE ne ON 


1 Res. 1966 (XVIII). 

2 Afghanistan, Argentina, Australia, Cameroon, Canada, Czechoslovakia, Dahomey, 
France, Ghana, Guatemala, India, Italy, Japan, Lebanon, Madagascar, Mexico, Nether- 
lands, Nigeria, Poland, Rumania, Sweden, U.S.8.B., United Arab Republic, United 
Kingdom, United States, Venezuela and Yugoslavia. 

3 The four principles were: The Prohibition of the Threat or Use of Force; The 
Peaceful Settlement of Disputes; The Duty to Refrain from Intervention in Matters 
within the Domestic Jurisdiction of any State; The Principle of Sovereign Equality. 
See Report! on the Mexico City session by Hans Blix (Sweden), Doe. A/5746, Nov. 16, 
1964. All documents of this session are contained in that report and quoted in this 
paper, instead of Doc. A/AC.119/L, as Mex. L. The work of the Mexican session was 
reported by MecWhinney, ‘‘The ‘New’ Countries and the ‘New’ International Law: 
The United Nations Special Conference on Friendly Relations and Co-operation among 
States,’? 60 A.J.LL, 1-84 (1966). 

4 The four new members were: Algeria, Chile, Kenya and Syria, while Afghanistan 
ceded its place to Burma. 

5 Res, 1815 (XVII). The three other principles were: The Duty of States to Co- 
operate; THs Prinaple of Equal Rights and Self-Determination; The Principle of Good 


Faith. 6 Res. 2108 (XX). 
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pages an evaluation is given of the work done principally during this 
second session 7 so as to show the particular issues at stake and to deter- 
mine, if possible, which of the difficulties encountered by the Special 
Committee were of a fundamental nature, and which were not. 


A. The Principle that States Shall Refrain from the Threat or Use of 
Force against the Territorial Integrity or Political Independence 
of Any State 


Since 1928, when the General Treaty for the Renunciation of War was 
concluded, the notion that every state has the duty to refrain from 
resorting to war as an instrument of national policy has gradually de- 
veloped into what we may now regard as a universally recognized concept. 
Consequently, the Special Committee agreed that present-day international 
law prohibits aggressive war, and that the Charter was founded on the 
idea that the prohibition of the use of force against the territorial integrity 
and political independence of any state constitutes a norm of general 
international law, notwithstanding the fact that Article 2, paragraph 4, 
was formulated with a view to United Nations Members only. As a result 
the Committee readily agreed to reiterate in the draft Declaration the 
precise language of the obligation contained in Article 2, paragraph 4, 
and to define this obligation as one of universal application. But here 
the members’ agreement on the scope of the principle came to a halt. 
Eastern. European states, together with non-aligned and developing coun- 
tries, argued that the universal norm referred to must be interpreted in 
the light of the various developments that have occurred since the United 
Nations Charter was drafted. While not opposed to further refinements 
of the principle, Western states were concerned to ensure that any addi- 
tions made were not in fact a curtailment of their concept of the inherent 
right of self-defense. At the same time they refused to accept the 
legitimacy of what are known as ‘‘wars of national liberation.’’ The 
particular issues over which this basie struggle was fought must now be 
briefly enumerated. 


(a) Contexts in which the Principle is applicable 


The persistent and unsuccessful efforts of the United Nations to come 
to an agreed definition of ‘‘aggression’’® did not prevent the Czech Dele- 
gation (which, both at the 1964 Mexico City session and at the 1966 New 
York session submitted a draft Declaration ° covering all principles) from 


7See Report by W. Riphagen (Netherlands), Doc. A6280 of June 27, 1966. All 
documents of this session are contained in that report and quoted in this paper, not as 
Doe. A/AC.125/L., but simply with their L. number only. Summary records of this 
session are also simply cited SR. (instead of A/AC.12&/SR.). 

8 See report of the Special Committee on the Question of Defining Aggression, Gen- 
eral Assembly, 9th Sess., Official Records, Supp. No. 11 (A/2638, 1954); Report of the 
1956 Spec. Comm., ibid., 12th Sess., Supp. No. 16 (A/3574, 1957). - 

® Czech draft Declaration, March 17, 1966, Doe. A/AC.125/1.16, 
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defining its consequences. The Czech Delegation requested the Committee 
to agree that aggressive acts give rise to political and material responsi- 
bility of states and to penal liability of the perpetrators° While no 
answer was given to the question of how, in the absence of a definition of 
the erime ‘itself, an international tribunal could satisfactorily establish 
whether or not penal liability, let alone political and material responsibility, 
had been incurred, no major objection was raised from any quarter to a 
more general formula founded on the Charters of the Nürnberg Tribunal * 
and of the International Tribunal for the Far Hast,!* the basic concepts of 
which had’ earlier been confirmed by the General Assembly. Thus pro- 
visional agreement was reached in the Drafting Committee at the New 
York session on the sentence: ‘‘Wars of aggression _constitute-international 
erimes against peace for which there is responsibility under international 
law.” However, this achievement—in conjunction with the reiteration 
of the duty contained in Article 2, paragraph 4—was considered to be 
too minor to be reported as such.** For even provisional agreement could 
not be reached, despite long discussions, on various closely related ig 
Thus the West was opposed to the Communist idea of defining as an ‘ 
ternational crime against peace” not only the waging of war itself, but 
also..the..*: ‘planning, preparation and initiation’? thereof, on the ground 
of the vagueness of the concepts involved and the politically inspired Com- 
munist interpretation of these terms. Furthermore, although it was gen- 
erally agreed that prohibition of the use of force resulting in the violation 
of the boundaries of a state should be included in any formulation adopted 
by the Special Committee, disagreement arose over the question as to 
whether ‘“‘international demarcation lines’’ should be included in the 
formulation, as proposed by Western ‘delegations, in connection with the 
prohibition of acts of reprisal. Major objections against such inclusion 
were voiced by the Arab delegations during the second meeting of the 
Special Committee, apparently with a view to the Palestine question. 
Disarmament was discussed as a means of contributing * to the effective 
application of Article 2, paragraph 4, of the Charter. While most Western 
countries declared that disarmament was a moral obligation and a political 
objective—unaccomplished because of the political difficulties regarding 
control and supervision—the Communist nations insisted on a ‘‘shall’’ 
formulation for general and complete disarmament without specifying any 


10 L.16, sub 2. 11 Art. 6a, 

12 Arts, 5 and 6. 

18 General Assembly Res. 95(1), Dee. 11, 1946. 

14 Compare the statement of the President of the Drafting Committee, Doc. A/6230, 
p. 66. 

15 For background compare President Johnson’s letter of Jan. 18, 1954, to Premier 
Khrushchev on the renunciation of the use of force for the solution of territorial dis- 
putes. 50 Dept. of State Bulletin 157 (1964). 

16 The Czech Delegation, which held that force other than armed force is prohibited 
by Art. 2, par. 4, at the same time maintained, without much logie, that full effective- 
ness for the!prohibition of the threat or use of force could be seeured by disarmament 
(L. 16, sub., 6). 
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relevant measures for compliance. They maintained that the decisions of 
the United Nations?’ as well as the rules of international law relating to 
disarmament 1€ implied a legal obligation to disarm. A Western com- 
promise formula, stressing the need for disarmament but containing no 
mention of any legal obligation, failed to gain wide backing.’ 


(b) Meaning of “Force” 


In the Special Committee’s discussions dealing with the definition of 


‘‘foree,’’ special attention was given to the concept of ‘‘economic aggres- _. 


sion.” In the Sixth Committee of the General Assembly a large number 


of-delegates had advééated the prohibition of any form of pressure, 
whether economic, political or otherwise, resulting in an international 
threat~of~any~kind.--An “initial “ééiisequence was that the Mexico and 
New York proposals of some developing states requested that the term 
‘‘force”’ be described as including ‘‘all forms of pressure, including those 
of a political and economic character, which have the effect of threatening 
the territorial integrity or political Independence of any state.’’ *° 
Western delegations argued that the travaux préparatoires of the, 


Charter were abundantly clear and left no doubt "whatsoéver that “armed | a 


Pe ee —— 


force” was all the framers of the provision contained in Article 2, para- ‘ 


graph 4, had in mind: -They félt furthermore that it would be difficult 
to establish which forms of pressure did and which did not result in ‘‘an 
international threat’’; some degree of pressure was inevitable in ley ony 
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diplomacy. As had already been observed in Mexico-City; 


Even in a highly organized national community with a well-developed 
legal system and a state monopoly of the use of force, individual and 
collective pressure continue to be an important factor in the actual 
regulation of society and is often in this respect the essential con- 
comitant of the established and centralized authority responsible for 
putting the law into effect.?* 


Another form of ‘‘force,’’ which was discussed was that of war propa- 


ganda, including the preliminary question of whether such activities con- 


ne ee 


17 General Assembly Res. 41(1); 808 (TX); 1878 (XIV); 1884 (XVIII); and 
1908 (XVIII). © 

18 U.N. Charter, Arts. 11 and 47, par. 1. See also the Preamble of the Moscow 
Test-Ban Treaty, 1963, 57 A.J.IL. 1026 (1963). 

19 Italy and The Netherlands: ‘‘In order to promote the development of the rule 
of law in the international community all states should endeavour to secure the early 
conclusion of a universal treaty of general and complete disarmament, accompanied by 
the provisions necessary for the effective supervision and control of disarmament mea- 
sures for the maintenance of peace and security and for the peaceful settlement of 
international disputes, and in the meantime shall endeavour to carry out such agreed 
collateral arms control and disarmament measures as would be susceptible af reducing 
international tension and of ensuring progress towards general and complete disarma- 
ment.’’ (L. 24, sub 5.) See, for the extremely reserved position of the U. S. toward 
all proposals, including the one cited, SR. at, p. 7. 

20 Doc. A/6230, p. 23. 

21 Riphagen (Netherlands), Doe. A/AC. 119/SR. 7, p. 9. 
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stituted the use of ‘‘force’’ at all for the purposes in hand. Whereas the 
Communist states advocated that war propaganda be defined as an ‘‘act of 
ideological ageression’’ and that states should take legislative measures in 
order to prevent such propaganda, in the Special Committee many Western 
states feared that, without a definition (on which the two ‘‘Special Com- 
mittees on the Definition of Aggression’’ had earlier failed to agree) a 
statement of fact in one country might be viewed as war propaganda in 
another. Furthermore, in many nations constitutional safeguards for 
freedom of speech exclude legislative action barring individuals in advance 
from voicing thoughts, including war propaganda. However, to remove 
any doubt that they condemned any action which in their nation would 
constitute war propaganda, two Western countries submitted a proposal 
stating that United Nations Members ‘‘should endeavour, to the extent 
compatible with their relevant constitutional provisions, to prevent propa- 
ganda ifor aggressive war, or the incitement thereof.’’2? It is significant 
of the attitude of the big Powers that no agreement could be reached even 
on this compromise formula. 


| 


(e) Legitimate exceptions 


At Mexico City, where quasi-unanimity was attained on a draft text — 
concerning several important aspects of the principle under discussion,?% 
provision was made for a general formula defining legitimate exceptions to 
the prohibition of the use of force: ‘Nothing in the foregoing paragraphs 
affects the provisions of the Charter concerning the lawful use of force.” 
Because of the rigid American position at that time,** this text, being part 
of a consensus-in-prineiple, was not in the end adopted. At the New 
York session, non-Western--nations reverted to a formulation which re- 
stricted the meaning of ‘the lawful use of force” to (a) a decision by 
(East: bloc) the-Security.. Council, or (non-aligned countries, including 
Yugoslavia) a competent organ of the United Nations; (b) the exercise 
of the right of individual “and collective self-defense in the case of an 
“armed attack in conformity with Article. 51 of the Charter; or (e) self- 

| aefende of peoples% against colonial domination in the ae oF ike 
j right of self-determination.** Thus, one of the most fundamental problems 
of United Nations constitutional law, to wit, the balance of power between 
the ihe Council and the General Assembly, as well as the main legal 


22 Italy and The Netherlands (L/24, sub 4b). Compare the statement of the U. K. 
representative (SR. 25, p. 19), who, like the Swedish representative, believed ‘‘that it 
would be difficult to reach general agreement on any proposal banning war propaganda.’’ 
The representatives of the United States (SR. 26, p. 7) and Canada (SR. 23, p. 11) 
spoke along similar lines. 

23 Known as Paper No. 1 (Doe. A/5746, p. 51). 

24 See MeWhinney, loc. cit. 15. 

25 In its proposal of 1964 (AC. 119/L.6) the Czech Delegation mentioned ‘‘self- 
defence of nations against colonial domination,’’ whereas in its 1966 proposal it Sponka 
of t‘ self- defence of peoples’? (AC. 125/L.16). 

26 Compare L.16, sub 7 and 1.21, sub 6, 
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dispute regarding the colonial issue were at the center of the debate. As 
regards the first issue, the Western countries, followed by the Latin 
American states, insisted on a text which did not exclude the General 
Assembly as the-Communist-formula had done. In addition some Western 
countries, among them the United States, together with the Latin American 
representatives, attached great importance to an explicit mention of the 
lawful use of force undertaken by a regional ageney in accordance with 
the Charter.27 These states, moreover, did not want to limit the right of 
. individual and collective self-defense to the scope of Article 51, since they 
«: believed that customary international law recognizes certain types of con- 
`, duet—short of armed attack—against which a state may guard itself with- 
out becoming an aggressor.?! 

By way of an explanation of (c)—included in all non-Western pro- 
posals—it was said that the duty of states to refrain from armed action 
against peoples under colonial domination *° had as its counterpart the 
right of such peoples, in the exercise of their right of self-defense, to use 
whatever method they consider appropriate for the purpose of achieving 
independence and self-government. In response to this theory it was said 
that, while ‘‘The Charter does impose upon administering powers certain 
clearly defined obligations . . . those powers cannot assume the obligations 


imposed upon them by Article 73 of the Charter if a fraction of the’: 4 


population i in the territory concerned, is authorized to resort to Torce and, 
terrorism.’ This would have the ‘‘disastrous effect of authorizing the gen-” 
eral and legal use of force to resolve the few remaining problems connected | 
with the granting of independence to the peoples of non-self-governing | 
territories.’ 5° 

Two Western delegations put forward a provision to the effect that 
Members of the United Nations, in order to ensure the more effective 
application of the principle under consideration, 


shall comply fully and in good faith with the obligations set forth 
in the United Nations Charter with respect to the political develop- 
ment of dependent territories and shall do their utmost, also in the 
light of General Assembly resolution 1514 (XV) and other relevant 
resolutions, to ensure the peaceful ** exercise of self-determination by 
the inhabitants of dependent territories.’ a= 


This effort to substitute for an invitation to use violence a formulation 
stressing the obligation of Member States to allow the inhabitants of de- 


27 Compare the different interpretations given by the U.S.S.R. and the United States, 
respectively, on Arts. 52.and 53 of the Charter in relation to the question of the 
Dominican Republic. Security Council Doe. A/6002 (Report 16, July 16, 1964-July 
15, 1965, pars. 842, 878). 

28 Compare the explicit formula drawn up by Chile (L. 23, sub g) and the implicit , 
one in the joint proposal of Australia, Canada, United Kingdom and United States ; 
(L. 22, sub 3). 29 See also p. 723. 

30 Sinclair (United Kingdom), SR. 25, p. 17. 

81 See par. 4 of Res. 1515 (XV). 

82 Italy and The Netherlands, L. 24, par. 4 (e). 
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pendent territories to exercise peacefully their right of self- determination, 
did not receive significant support, however. 


B. The Principle That States Shall Settle Their International Disputes 
‘by Peaceful Means in Such a Manner That International Peace 
| and Security and Justice Are Not Endangered 


) > ae a 

When taking up the principle of the peaceful settlement of disputes, the 
Special Committee soon agreed on that principle’s nature as constituting 
the positive and logical complement to the prohibition of the threat or 
use of force and, as a result, on its being equally a principle of universal 
application. Thus it followed that the formulation of this principle should 
be such as to apply to all states rather than to Members of the United 
Nations alone. The elaboration of the modalities of application of the 
principle itself created more difficulties; whereas the intention was to 
formulate the principle in such a way as to unite diverging doctrines, it 
turned out to serve rather as a yardstick for measuring the exact differ- 
ences! between them. 

Communist delegations preferred “‘to concentrate on the material com- 
ponents of this principle since that is the only way of facilitating the 
adoption of the eventual Declaration. The other elements—for example 
those irelating to organization and methods, and the appeals to States to 
accept a compulsory form of pacific settlement are unlikely to yield positive 
results and may very well complicate and delay the eventual agreement.’’ 33 
In consequence, the pertinent Czech proposal presented little more than a 
repetition of Charter language, albeit amended in one particular respect 
so as to grant absolute priority to ‘‘negotiation,’’ with the added provision 
that ‘‘international disputes shall be settled on the basis of the sovereign 
equality of States, in the spirit of understanding and without the use of 
any form of pressure.’’** Ten non-aligned states * presented a proposal 
based! ion the language of Article 2, paragraph 3, and Article 33, paragraph 
1. By way of a new element, this proposal ontaied a weak and vague 
formulation that ‘‘States should, as far as possible, include in the agree- 
ments' to which they become parties, provisions concerning the particular 
peaceful means by which they desire to settle their differences.’’ It con- 
eluded with a mention of the duty to refrain, in the course of seeking 
peaceful settlements, from any action that might aggravate the situation. 
Thirdly, there was an elaborate proposal by five European, Asian and 
African countries, which referred to existing international law (para- 
graphs l and 2) and also contained definite recommendations as to what 
the law should be (paragraph 3). Because this proposal, especially its 

83 Prhsa (Czechoslovakia), SR. 27, p. 11, seecnded by Movchan (U.S.S.R.), SR. 29, 
p. 7. See also Pechota (Czechoslovakia), SR. 32, p. 17. 

34 L. 16. 

35 Algeria, Burma, Cameroon, Ghana, Kenya, Lebanon, Nigeria, Syria, the U. A. È. 
and Yugoslavia (1.27). 

36 Dahomey, Italy, Japan, Madagascar and The Netherlands. A draft resolution by 


Chile, Limited in scope, did not give rise to extensive discussions, 


| 
| 
| 
j 
| 


1967] ` PRINCIPLES OF INTERNATIONAL LAW ` 711 


de lege ferenda part, was at the root of many arguments, it is reproduced 
in full below. . 

Although unanimous agreefent was finally reached on a rather meager 
text, the leading controversies were, in a sense, more fruitful than their 
product and as such merit attention. Taking first the question of the 
scope of the obligation, in the light of Article 1, paragraph 1, Article 2, 
paragraph 3, and Chapter VI (in particular Article 33) of the Charter, - 
several delegations argued that the legal duty to seek a peaceful solution 
applied only to disputes endangering international peace and security. 
If no such danger existed, a dispute might safely remain unsolved and 
eventually be forgotten.’ Given these opinions and the desirability of 


87 Doe. A/AC.125/L.25: 

1. The principle of the peaceful settlement of international disputes, set forth in 
Article 2, paragraph 3 of the United Nations Charter, is a corollary of the prohibition 
of the threat or use of force, and, as such, the expression of a universal legal conviction 
of the international community. 

‘62. Accordingly, 

(a) All States shall settle their international disputes by peaceful means in such a 
manner that international peace and security, and justice, are not endangered; 

(b) The parties to any such dispute shall seek a solution by negotiation, inquiry, 
good offices or mediation, conciliation, arbitration, judicial settlement, resort to 
regional agencies or arrangements, or other peaceful means of their own choice; 

(c) Failure to reach a solution by any of the above means does not absolve the 
parties from the duty of continuing to seek settlement of the dispute by peaceful 
means} 

(d) Recourse to, or acceptance of a settlement procedure, including any obligation 
freely undertaken to submit existing or future disputes to any particular pro- 
cedure, shall not be regarded as incompatible with sovereign equality. 


(3. In order to ensure the more effective application of the foregoing principle: 

(a) Legal disputes should as a general rule be referred by the parties to the 
International Court of Justice, and in particular States should endeavour to aceept 

_ the jurisdiction of the International Court of Justice pursuant to Article 36, para- 
graph 2, of the Statute of the Court. ; 

(b) General multilateral agreements, concluded under the auspices of the United 
Nations, should provide that disputes relating to the interpretation or application of 
the agreement, and which the parties have not been able to settle by negotiation, or 
any other peaceful means, may be referred on the application of any party to the 
International Court of Justice or to an arbitral tribunal, the members of which are 
appointed by the parties, or, failing such appointment, by an appropriate organ of the 
United Nations. 

(c) Members of the United Nations and United Nations organs should con- 
tinue their efforts in the field of codification and progressive development of inter- 
national law with a view to strengthening the legal basis of the judicial settlement 
of disputes. 

(d) The competent organs of the United Nations should avail themselves more 
fully of the powers and functions conferred upon them by the Charter in the field of 
peaceful settlement, with a view to ensuring that all disputes are settled by peaceful 
means in such a manner that not only international peace and security but also 
justice is preserved.’’ 
ss Compare Ruda (Argentina), SR. 27, p. 9; in this sense also Ramaholimihaso 

(Madagasear), SR. 27, p. 18; Bailey (Australia), SR. 28, p. 4; Sahovie (Yugoslavia), 
who at the same time was of the opinion that the principle should apply to all inter- 
national disputes (SR. 30, p. 7); for a contrary view: Schwebel (United States), 
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retaining the ‘precise language of the Charter, it was decided to maintain 
the wording of Article 2, paragraph 3, and not to incorporate the word 
“al”? before ‘‘international disputes.’’ 

On the more central issue of the means of settlement, it was generally 
recognized during the New York session of the Special Committee that — 
the Ch: rter, without prejudging specific agreements, leaves it up to states 
freely to choose means of peaceful settlement. The debate mostly centered 
on the merits of a few particular means of peaceful settlement—principally 
negotiations, on the one hand, and third-party procedures, especially forms 
of judicial or arbitral settlement, on the other. In conformity with their 
doctrinal attachment to the concept of national sovereignty, Communist 
delegations urged that direct negotiations between states should be recog- 
nized as the fundemental means for resolving international disputes. As 
the US. S.R. delegate put it: ‘‘The primacy given to negotiation in Article 
33 was not due to chance and has been the intent of the drafters at San 
Francisco.’’ 5° The original Czech proposal at Mexico City (L. 6) went 
so far as to identify the duty to settle disputes with the duty to solve 
disputes by negotiation only. Though in Czechoslovakia’s New York pro- 
posal (L, 16) the duty to settle disputes was reformulated, this time in 
relation to all means of settlement, the primacy of negotiation was main- 
tained.) Both positions, but especially the former, shed light on Communist 
legal thinking and indicate their interpretation of the following provision, 
on which eventually all members of the Special Committee agreed: 


| 
The parties to a dispute have the duty, in the event of failure to 
` reach a solution by any one of the above peaceful means, to continue 
to iseek a settlement of the dispute by other peaceful means agreed 
eae by thera. 


The inclusion in the second Czech draft of the words “just settlement as 
the object of negotiation’? was meant to neutralize the objection that 
usually) one of the parties would be in the weaker position. While this 
was at least a laudable effort to introduce the element of justice to counter- 
balance that of ‘‘sovereignty’’ and the likelihood of material discrepancies 
between the two states, the Polish counter-argument, referring to ‘‘duress’’ 
and ‘‘ fraud’ 40 as unmistakable reasons for invalidity, entirely overlooked 
the fact that in the process of negotiation the de facto position of the 
stronger state often results in subtle forms of pressure, which may prompt 
the weaker state to prefer means of settlement other than negotiation. 
Among non-Communist states there was wide agreement on an inter- 
pretation of Article 33, paragraph 1, which placed the accent on the pri- 
ority of the duty of the parties to a dispute, the continuance of which is 
likely to endanger the maintenance of international peace and security, 


Mex. SR, 22, p. 20; Prusa (Czechoslovakia), SR. 27, p. 12. “Mention was made in this 
context’ of ‘c frozen disputes’? (e.g. the Antarctic Treaty), Sinclair (United Kingdom), 
SR. 49, p. 8. 39 Movehan (U.8S.S.R.), SR. 29, p. 7, 

40 €C Tt, could not be RTE that negotiation favoured the stronger party since, under 
both international and municipal law, agreements entered into under duress or by fraud 
were not legally valid.” Resich (Poland), SR. 31, p 5. 
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to seek a solution by the peaceful means referred to in that article even 
in the absence of any recommendation of the Security Council. Giving 
preference to one means of settling a dispute over another would he con- 
trary to the Charter,“ it was declared. Furthermore a formulation stress- 
ing negotiations would be open to abuse: a party which did not wish to 
reach a settlement might deliberately advocate recourse to negotiation, 
knowing that the subject matter of the dispute would not lend itself 
thereto.** In the Drafting Committee this point was no longer vigorously 
advocated by its protagonists. 

Another procedure on which there was some discussion was that of ‘‘good 
offices.’’ Proposed by Argentina ** as an addition to the means enumerated 
in Article 33, it was also contained in the five-Power proposal. The Czech .. 
representative thought that it was ‘‘in practice difficult to distinguish 
between mediation and good offices.’’** Other representatives thought 
that good offices were covered by other peaceful means * or did not by 
themselves constitute a means, but were merely a prelude to another 
means.‘ 

In summary of the over-all formula adopted on the means of peaceful 
settlement based on Article 33, paragraph 1, the Special Committee agreed, 
first, to adopt the non-aligned and, in part, Czech proposal that an ‘‘early 
and just settlement’’ was to be the accepted objective for the parties to a 
dispute; second, to follow exactly the enumeration of means provided 
by the Charter; and, third, to add the clause proposed by the same 
delegations concerning the parties’ agreement upon such means as might 
be appropriate to the circumstances and nature o? a dispute. 

The other main point of discussion concerned those means which oblige 
parties to accept a settlement determined by a third party. In Mexico 
City it was already pointed out by a number of representatives, notably by 
the French Delegation, that 


in order to dispel certain misgivings and to remove any doubt on 
the matter, it would be advisable to specify clearly that a State’s 
consent to submit a dispute to a judge or arbitrator or to any other 
means of pacific settlement is an act of its own free will and there- 
fore, far from impairing its sovereignty, constitutes a supreme mani- 

_festation of its sovereignty. As the sovereignty of each State is ` 

' subject to the supremacy of international law, the use of procedures 
“recognized by international law for the settlement of disputes can 
in no way be regarded as incompatible with the principle of sovereign 
equality. — 


A relevant French amendment ** had (somewhat modified) been taken up 
in the five-Power proposal (sub paragraph 2 d) and was ultimately re- 


41 Compare, e.g. Rohrmoser (Guatemala), SR. 32, p. 15; Mameri (Algeria), SR. 
32, p. 7; Engo (Cameroon), SR. 32, p. 5. 


42Chammas (Lebanon), SR. 31, p. 6. 48 Ruda EEN SR. 27, p. 10. 
'44 Pechota (Czechoslovakia), SR. 32, p. 18. 


s5 Chammas (Lebanon), SR. 31, p. 6. 46 Engo (Cameroon), SR. 32, p. 6. 
47 Doc. A/5746, p. 100; Mex. SR. 21, p. 17, 
48 Mex. L.17. 
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produced—if not in letter then certainly in spirit—by the Drafting Com- 
mittee in its agreed text.** Because the reference to future disputes was 
left out and the term ‘‘parties’’ was used, the impression might arise that 
the unanimously adopted text was intended to cover recourse to, or accept- 
ance of; a settlement procedure by the parties to an existing dispute only, 
and not the acceptance in advance by states of an obligation to submit 
future disputes or a particular category of future disputes to which they 
might become parties, to a specific settlement procedure. An authorized 
interpretation by the Chairman of the Drafting Committee serving to re- 
move this impression was duly registered.” That it was possible to reach 
agreement in this sense was certainly due to the simultaneous adoption 
of the Czech proposal cited above, albeit with a slight modification, such 
that the paragraph in question now begins with a reference to the sovereign 
equality of states and the freedom to choose the means of settlement. 

As regards recourse to the International Court of Justice, the five-Power 
proposal contained a proviso based on Article 86, paragraph 8, of the 
Charter, and General Assembly Resolution 171(IL), which stipulate that 
legal disputes should as a general rule be referred to the Court." Although 
these proposals received considerable support,” it was not possible to 
inelude them in the final text. Those who were opposed advanced the 
same arguments as had been voiced in Mexico." The international judicial 
system was not yet sufficiently representative of the main social and legal 
systems 'of the world; certain rules of international law to be applied by 
the Court were still so vague that there was room for doubi as to whether 
a given’ decision would ke reached impartially and without reference to 
political or extra-legal considerations; and acceptance of the Court’s com- 
pulsory |jurisdiction would curtail the freedom“o% states to choose a suit- 
able means of settlement, taking into account the circumstances and 
nature of a dispute.5* The states in question also fé4red that they would 
be made subject to customary rules of international law which they did 
not recognize; a further reason for their apprehension involved the com- 
position' of the Court itself. These fairly similar positions prevented 
the Committee from reaching a consensus on these points. 

Some of the arguments quoted were also advanced to oppose the proposal 
sub paragraph 3(b) of the five-Power draft, urging that general compulsory 
recourse; to the Court should at least be provided for in general multi- 


49 For the full text see p. 715 (sub 5). 50 Doe. A/6230, p. 116. 

51 Compare the United Kingdom proposal at Mexico City, Mex. L.22, sub 3. 

52 Argentina (SR. 32, p. 13); Cameroon (SR. 32, p. 6); France (SR. 30, p. 4); 
Guatemala (SR. 32, p. 16); Nigeria (SR. 32, p. 11); Mexico (SR. 32, p. 10); U.K. 
(SR. 33, p. 5); U. S. (SR. 33, p. 9). 

68 See report, Doc. A:/5746, pp. 94-96; also MeWhinney, loc. cit. 19. 

54 Pechota (Czechoslovakia), SR. 32, p. 16. 

55Nachabe (Syria), SR. 29, p. 11. The recommendation regarding the composition 
of the Court formulated by Ghana, India and Yugoslavia at Mexico (Mex. L.19) was 
not repeated at the second session. 

56 See also Aboul Nasr (U.A.R.), SR. 29, p. 18; Molina (Venezuela), SR. 33, p. 6; 
Burma’s explanation of vote, Doe. A/6230, p. 120. 
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lateral agreements concluded under the auspices of the United Nations. 
While no one denied the power of the sponsor’s argument that this cate- 
gory of disputes on the interpretation and application of conventions was 
a well-defined one and that these conventions hac been carefully drafted 
with the participation of all United Nations Members,*” other objections, 
such as that the provisions in question constituted the curtailment of a 
state’s freedom, and regarding the composition of the Court, were main- 
tained. It was extremely disappointing that these objections rendered 
impossible even the adoption of an originally ncn-aligned proposal * at 
Mexico City, requesting the world organization and its Members to continue 
their efforts in the fields of codification and the progressive development of 
international law for the purpose of strengthening the legal basis for the 
judicial settlement of disputes.°° As a result, when the text quoted below 
was unanimously adopted by the Special Committee,®° many representatives 
declared in an explanation of vote that it was clearly inadequate from 
the viewpoint of codification and the progressive development of inter- 
national law; they voiced the hope that at a future stage this text would 
serve as a basis for a complete and exhaustive formulation of the principle.™ 


Agreed Text (A/AC 125/6) 


1. Every State shall settle its international disputes with other 
States by peaceful means, in such a manner that international peace 
and security, and justice, are not endangered; 


2. States shall accordingly seek early and just settlement of their 
international disputes by negotiation, inquiry, mediation, conciliation, 
arbitration, judicial settlement, resort to regional agencies or arrange- 
ments or other peaceful means of their choice. In seeking such a 
settlement the parties shall agree upon such peaceful means as may 
be appropriate to the circumstances and nature of the dispute; 


3. The Parties‘ to a dispute have the duty, in the event of failure 
to reach a solution by any one of the above peaceful means, to continue 
to seek a settlement of the dispute by other peaceful means agreed 
upon by them; 


4. States Parties to an international dispute, as well as other States 
shall refrain from any action which may agzravate the situation so 
as to endanger the maintenance of internaticnal peace and security, 
and shall act in accordance with the purposes and principles of the 
United Nations ; °? 


5. International disputes shall be settled on the basis of the sovereign 
equality of States and in accordance with the principle of free choice 
of means. Recourse to, or acceptance of a settlement procedure freely 
agreed to by the Parties shall not be regarded as incompatible with 
sovereign equality ; 


57 Riphagen (Netherlands), Mex. SR. 19, p. 10. 

58 Ghana, India, Yugoslavia (Mex. L.19, sub 3 b). 

59 Restated in the five-Power draft, sub 3(¢); see p. 711. 

60 Doc. A/6230, p. 123. 

61 Ibid., pp. 117-123; ‘see statements by Australia, Canala, Dahomey, France, TAU 
Japan, Netherlands, Sweden, United Kingdom and United States. 

62 Derived from proposals by the non-aligned states cited before (L. 27) and by 
Chile (L.26). 
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6. Nothing in the foregoing sistent prejudices or derogates 
from the applicable provisions of the Charter, in particular those 
relating to the paciñc settlement of international disputes. 

C. The Duty Not to Intervene in Matters within the Domestic Jurisdiction 
| of Any State, in Accordance with the Charter 


If the Mexico session was hampered in its work on the principle of 
non-intervention by reason of the United States Delegation’s insistence 
on the view that the Charter does not deal even implicitly with intervention 
by states,” the New York session was equally crippled, this time by the 
fervent! effort of Communist countries to prevent the Special Committee 
from considering the principle. This action was prompted by the adop- 
tion in1965 of General Assembly Resolution 2181 (XX) onthis topic," 

| 


63 Agreed interpretation stated by the Chairman of the Drafting Committee: ‘‘the 
phrase—provisions of the Charter—was intended to refer to the UN Charter as a 
whole”? (Doe. A /6230, p. 1163. The U. S. Delegation, in what would seem a somewhat 
overcautious approach, declared that this interpretation (on which it had insisted) 
‘was especially important since it would not be consistent with international law to say 
that a party to a dispute against which force had been used would be violating the 
principle | lof pacific settlement by exercising its right of self-defense—which paragraph 
4 could be taken to imply.” 

64 See statements by United States delegate Sept. 21 and 23, 1964, Mex. SR. 29 and 32. 
This very rigid position was abandoned during the Twentieth General Assembly. See 
Rogers (U.S.A.), Summary Records, 20th General Assembly, Sixth Committee, Nov. 
17, 1965, p. 215. 


ATLE 662- (1966The TTET part of this resolution reads as follows: 


fa e5 General Assembly, 20th Sess., Official Records, Supp. No. 14 (A/6014) „p: 11; 
0 


| 


A 
JN 


_ absolute e respect to human rights and fundamental freedoms. Consequently, all States 


AÀ 


HR No State has the right to intervene, directly or indirectly, for_any reason what- 
soever, in the internal or external affairs of any other State. Consequently, armed 
intervention and all other forms of intorference or attempted threats against the per- 
sonality of the State or against its political, economic and cultural elements are con- 
demned. | 

‘2, No State may use or encourage the use of economic, political or any other type 
of measures to coerce another State in order to obtain from it the subordination of the 
exercise óf its sovereign rights or to secure from it advantages of any kind. Also, no 
State shall organize, assist, foment, finance, incite or tolerate subversive, terrorist or 
armed aetivities directed towards the violent overthrow of the regime of another State, 
or interfere. in civil strife in another State. 

«63, The use of force to deprive peoples of their national identity constitutes a viola- 
tion of their inalienable rights and of the principle of non-intervention. 

‘4, The strict observance of these obligations is an essential condition to ensure 
that nations live together in peace with another, since the practice of any form of 
intervention not only violates the spirit and letter of the Charter of the United Nations 
but also ‘leads to the creation of situations which threaten international peace and 
security. | 

ED Every State has an inalienable right to choose its political, economice, social and 
cultural systems, wi without interference in any form by another State. 

‘<6, All States shall respect the right of self-determination and independence of 
peoples..and_ nations, to be freely exercised without any foreign pressure, and with 


shall ec contribute to the complete elimination of racial discrimination and colonialism in 
all its forms and manifestations. 


| 
} 
| 
| 
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which was to be ‘‘incorporated’’ in the draft Declaration. While several 
other delegations, notably those of Ghana, Chile, India, Lebanon, U.A.R., 
Syria and Yugoslavia, were of the opinion that the Committee should not 
reopen questions on which the General Assembly had already reached de- 
cisions, they believed at the same time that the area of agreement should 
be expanded, if possible, and that the text shoulc be improved by the use 
of juridical formulations: The last five of the countries mentioned pro- 
posed as additional paragraphs, to be considered in connection with the 
text of Resolution | 2181 (XX) „the prohibition of interference with the 
promulgation Or execution of laws in regard to matters essentially within 
the competence of any state; the prohibition of duress to obtain or per- 
petuate political or economic advantages of any kind; and the provision 
that aid and assistance given to people living under any form of colonial 
domination do not constitute intervention,” ma 

The Western states did, not accept the Declaration on Intervention ee 
adopted by the General Assembly as a definitivé statement of the principle 
at issue. They recalled their explanations of vote at the time in which 
they had declared that on several points the text of the declaration was so 
broadly worded'as to be unclear and that it would be for the Special Com- 
mittee on Principles of International Law to undertake a more precise 
formulation. If the Committee was free to elaborate and clarify the often 
vague language of the Charter, it was a fortiori free to elaborate, amplify 
and clarify the wording of General Assembly resolutions.®® Consistent with 
this position six Western countries introduced a text in which they tried to 
provide a juridical framework, based on Resolution 2131(XX), for the 
elaboration of the principle under discussion.“° The main suspicion- 
provoking points in this proposal were (a) the provision that no state 
shall take action resulting in the impairment of the political independence 
of another state (some non-Western nations incorrectly understood this ; 
provision to cover only physical force); (b) the right of states in accord-|{{ ; E 
ance with international law to take appropriate measures tô defend them- IS e Al y 
selves, individually or collectively, against intervention, this right being We a 
thought of as constituting a fundamental component of the inherent right V we 
of ‘self-deférise ;74 and (e) the provision that nothing in the formulation “ 
of the principle shall be construed as derogating from the generally recog- 
nized freedom of states to seek to influence the policies and actions of 
. **7, For the purpose of the present Declaration, the term ‘State’ covers both indi- 
vidual States and groups of States. 

**8. Nothing in this Declaration shall be construed as affecting in any manner the 
relevant provisions of the Charter of the United Nations relating to the maintenance 
of international peace and security, in particular those cantained in Chapters VI, VII 
and VILL”? 

66 A procedural motion, simply to recommend such ‘‘ircorporation’’ to the General 
Assembly, was submitted by the Czech Delegation (L.20), but later withdrawn. 

67 Doe. L.12/Rev. 1, and Corr. 1. 

68 See General Assembly, 20th Sess., Official Records, Plenary Meeting, Dec. 21, 1965. 

68 Blix (Sweden), SR. 11, p. 14. to See L. 18. 

7X Compare the discussion under ‘‘the use of force’? which also focused on the, question 

as to whether the “right of self- defense extends beyond the scope of Art. 51. See p. 709. 
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other states, in accordance with international law, established practice, 
the principle of sovereign equality and the duty to co-operate. 

Even before the discussion of the substance of these ideas was properly 
under way, however, the delegates of Chile and the U.A.R. introduced a 
procedural resolution directing the Drafting Committee ‘‘to abide by’’ ? 
Resolution 2181(XX) and to direct its work toward the consideration of 
additional proposals with the aim of widening the area of agreement on 


that resolution. The resolution was adopted with twenty-two votes in 


: ‘favor, seven (Western) countries voting against, and Japan and Sweden 


‘| abstaining. The Drafting Committee was for obvious reasons subse- 


quently unable to report any measure of agreement.7® 


| D. The Principle of Sovereign Equality 


The only text on which the 1964 Special Committee was able to reach 
agreement dealt with the principle of sovereign equality of states.7* The 
formulation adopted mainly reproduced the elements that were contained 
in the notion of sovereign equality as elaborated by the 1945 San Fran- 
cisco Conference, 1 the only addition being: ‘‘Each State has the right 
freely to choose and develop its political, social, economic and cultural 
systems. ’ i Although (or just because) this addition constituted virtually 
the entire 1964 legacy of the Special Committee, many countries wished to 
see some new elements added. In consequence, while the 1966 Special 
Committee based its considerations on the Mexico formulation, it devoted 
most of its energies to additional proposals. 

At the New York session the Czech Delegation once more proposed the 
inclusion of a provision stating that “‘reasons of a political, social, eco- 
nomic, geographical or other nature cannot restrict the capacity of a State 
to act or assume obligations as an equal member of the international com- 
munity.’ "° This concept was incorporated in paragraph 1 of the con- 
sensus text eventually adopted." The same delegation also suggested, how- 
ever, that 


Bach State has the right to take part in the solution of international 
questions affecting its legitimate interests, including the right to join 
international organizations and to become party to multilateral treaties 
dealing with or governing matters Involving such interests. 

As a result of this proposal the question of Communist China’s representa- 


tion in the United Nations and the many problems surrounding the state- 


72 According to a statement by the Chairman (SR.17, p. 12), previously agreed to by 
the members of the Committee, this meant that the Drafting Committee was not pre- 
vented from recommending appropriate drafting changes. 

73 Doe. A/AC 125/5. 

74 This principle is contained in par. 1 of Art. 2 of the Charter. See McWhinney, 
loc. cit. 25. 

15 For al previous elaboration, see par. 4 of the Four-Power Declaration on General 
Security adopted at the Moscow Conference of Nov. 1, 1943, 38 A.J.I.L. Supp. 5 (1944). 
Compare also Art. 5 of the draft Declaration on ‘the Rights and Duties of States 
adopted by the LL.C. in 1949, 44 A.J.LL. Supp. 16 (1950). 


16 L. 16 | (compare Mex. L. 6). 77 See p. 720, 
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hood of divided states (¢.g., Germany; Viet-Nam; Korea), as well as the 
issue of the ‘‘all states formula,’’ were trailed into the debate. The repre- 
sentative of the United Kingdom recalled that, according to Article 4 of 
the Charter, the admission of any state to membership in the United Na- 
tions was a matter for decision by the General Assembly and the Security 
Council. Furthermore, a general statement that each state had the right 
to become a party to multilateral treaties would contravene tae right of 
the parties to such treaties to decide the scope of membership.”* The 
United States Delegation, on the other hand, submitted a proposal 
prompted by the non-application of Article 19 and the refusal of some 
states to share, even on a voluntary basis, the costs of United Nations 
peacekeeping operations. This proposal stated that 


all Members are equally obligated to share in bearing the burdens of 
membership to the extent of their respective capacities and im accord- 
ance with the provisions of the Charter.” 


Another Western proposal that the sovereignty of each state be declared | 
subordinate to international law met with fundamental objections, notably. 
from Eastern European countries ®° and Algeria, as was the case in 
1964.2? The idea received support from other European countries,** how- 
ever, and from Afro-Asian countries such as Cameroon, Kenya, Japan, 
Lebanon, and Nigeria.® 

Undoubtedly the central issue ® was the question whether the right of 
states to dispose freely of their national wealth and natural resources 
should be mentioned in connection with this principle and, if so, how the 
reference should be worded. Developing countries, such as Cameroon, 
Kenya, the U.A.R., and Ghana, together with: Czechoslovakia, argued that 
this right constitutes a corollary of the sovereign equality of states and is 
vitally important for the elimination of obstacles that now severely limit 
the ways in which the economies of developing countries can be expanded. 
Reference was made to the recognition of this right in the Final Act of the 
United Nations Conference on Trade and Development. No member in 
the Special Committee denied the right of a state to exercise jurisdiction 
over its natural resources. While acknowledging the fundaraental and 
self-evident character of this right, Western delegations sought to bal- 


78 SR. 5, p. 6. 79 L.5. 
80 Movchan (U.S8.8.R.), SR. 6, pp. 14-15; Bolintineanu (Rumania), SR. 7, p. 5. 
81 Mameri (Algeria), SR. 6, p. 11. 82 MceWhinney loe. cit. 28. 


83 Arangio Ruiz (Italy, SR. 6, p. 6-7; SR. 7, p. 11), Monod (France, SR. 6, p. 12), 
and Bhoi (Kenya, SR. 6, p. 16), favored the idea but expressed a desire for more exact 
wording. See also Riphagen (Netherlands, SR. 5, p. 11). 

84 Engo (Cameroon), SR. 6, p. 9; Amau (Japan), SR. 6, p. 16; Chammas (Lebanon), 
SR. 4, p. 9; Odogwu (Nigeria), SR. 5, p. 13. 

85 Proposals which received minor support were those concerning the right of any 
state to remove foreign military bases from its territory, and concerning the prohibition 
of any action that may be harmful to other states. U.A.R. (L.9); resp. Ghana (1.11) 
and U.A.R. (L.9). 

86 UNCTAD, Geneva, 1964, Final Act (H/CONF. 46/191, Vol. 1, Second Part, p. 10). 
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ance iti by references to a state’s duty to fulfill its obligations in this 
regard, vin, to co-operate with other states and to settle by peaceful means 
any disputes which might arise? Having regard to the agreement 
previously reached, in particular, the reference to obligations resulting 
from international law carefully laid down in General Assembly Resolution 
1803 (XVII), Western delegates objected to any provision which failed 
to refer expressly to international law.®* While the representative of 
Cameroon indicated that he understood the West’s apprehensions,®® and 
the representative of Kenya stated that “‘the right of free disposal was 
subject to the applicable rules of international law and to the terms of 
agreements entered into,’’®° a proposed amendment to that effect ™ did 
not fully meet the wish of Western delegations to abide strictly by Resolu- 
tion 1803 (XVIT). Nor, it may be added, were Eastern European delega- 
tions satisfied with this amendment. On the recommendation of the Draft- 
ing Committee, the Special Committee finally agreed on the following 
text, consisting of the Mexico version, supplemented in paragraph 1 by 
part ofthe Czech proposal: °? 


1. All States enjoy sovereign equality. They have equal rights and 
duties and are equal members of the international community, not- 
withstanding differences of an economic, social, political or other 
nature. 

. In particular, sovereign equality includes the following elements: 

(a) States are juridically equal. 

(b) Each State enjoys the rights inherent in full sovereignty. 

(e) Each State has the duty to respect the personality of other 

States. 
(d) The territorial integrity and political independence of the 
State are inviolable. 

(e) Each State has the right freely to choose and develop its 
political, social, economic and cultural systems. 

(£) Each State has the duty to comply fully and in good faith 

with its international obligations and to live in peace with other 
| States. 


bo 


- em e u en 
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E. The Duty of States to Co-operate 


. Whereas the prohibition of the use of force, the duty of non-intervention 
and the principle of sovereign equality together constitute negative in- 
junctions which serve to delimit the sphere within which each state has 

inviolable and exclusive competence, the principle now to be discussed is 


87 Riphagen (Netherlands), SR. 5, p. 11. The representative of France asked ‘‘ why 
particular mention should be made of one obvious point while other more important 
aspects were omitted.’? Monod, SR. 6, p. 12. 

88 Hargrove (U.S.A.), SR. 5, p. 15; Arangio Ruiz (Italy), SR. 6, p. 6; Sinclair 
(U.K.), | ISR. 5, p. 6; Sir Kenneth Bailey (Australia), SR. 5, p. 7. For text of Res. 
1803 (XVII) see 57 A.J.I.L. 710 (1963). 

89 SR. | 16, p- 8. 90 SR. 6, p. 16. 

91 é ‘Hach State has the right to freely dispose of its national wealth and ators 
resources. In the exercise of this right, due regard shall be paid to the applicable 
rules of ‘international law and to the terms of agreements validly entered into.’’ (1.7.) 

92 1.16, sub 11. 
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aimed at the removal of barriers.?”? Although the 1966 Special Committee 
made strenuous efforts to meet the challenge, it was unable to reach agree- 
ment even on the formulation of the fundamental rules underlying the 
concept of international co-operation. 

The first question posed was whether ‘‘the duty of States to co-operate 
with one another in accordance with the Charter’’ should be formulated as 
applicable to all states or to United Nations Members only. The former 
position was taken by Communist countries,™ the latter by Western delega- 
tions, which stressed the fact that Article 56 of the Charter left no doubt 
regarding the obligation to act in co-operation with the organization.” 
Non-aligned countries proposed a formulation to the effect that co-operation 
is a universal duty, but explained that ‘‘while Member States could not 
impose duties on non-members, they could at least seek to set norms of 
conduct which would extend beyond the scope of cooperation within the 
United Nations system alone.’’ °° In fact, this view seemed to be more in 
support of the Western position that the duty under consideration is only 
applicable to Member States, notwithstanding the desirability of a recogni- 
tion of that duty by the entire international community. 

In reliance on Articles 55 and 56 of the Charter, Western delegations 
concentrated on the joint and separate action to which United Nations 
Members have pledged themselves in co-operation with the Organization. 
Their proposal,’ containing provisions to make such action fully effective, 
failed to receive much attention, however. By contrast neither the Czech 
nor the non-aligned proposal made any mention of the United Nations but 
confined the scope of the principle to co-operation between states. The 
Czech draft, moreover, interpreted the fundamental aim of co-operation 
between states as being strictly limited to the maintenance of international 
peace and security,’ and did not elaborate on the far more ambitious 
concept implied in the Charter. It also contained a formulation that was 
considered essential by Communist countries with regard to several prin- 
ciples,®® viz., that ‘‘States have the duty to co-operate with one another 
irrespective of their different systems’’ and should therefore ‘‘refrain 
from any discrimination in their relations with other states, in particular 
discrimination by reason of differences in political, economic and social 
systems or in levels of economic development.’’ One may well ask what 
action would violate the obligation to refrain from any discrimination in 
this field, and what discriminatory measures are contrary to the letter and 
spirit of the Charter. The Czech representative himself showed that it is 
almost impossible to deal adequately with the complicated phenomenon in- 
volved in the framework of a single sentence, for he stated—replying to a 

98 Compare Tammes (Netherlands), Sixth Committee, Dec. 2, 1965, and El Reedy 
(U.A.R.), SR. 36, p. 5. 

943,16; Morozov (U.8.8.R.), SR. 37, p. 9; Resich (Poland), SR. 35, p. 9. 

95.28; Sir Kenneth Bailey (Australia), SR. 38, pp. 10-11; Darwin (U.K.), SR. 
85, p. 10. See also Goñi Demarchi (Argentina), SR. 36, p. 4. 

96 Chammas (Lebanon), SR. 37, p. 14. 97 1.28. 


38 L, 16; see also Potoeny (Czechoslovakia), SR. 34, p. 5. 
99 Compare also the Principle of Sovereign Equality, p. 718. 
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remark made by the representative of Australia *°°—that ‘‘obviously no 
preferences which might be granted to developing countries could be re- 
garded as discrimination.’’ 1° 

The: non-aligned proposal put forward by Algeria, Burma, Cameroon, 
India, Kenya, Lebanon, Madagascar, U.A.R. and Yugoslavia *°*—amended 
by Chile 103 contained the provision that ‘‘differences in the political, 
economic and social systems of States as well as in their levels of economie 
and social development shall not impede international co-operation.”’ 
While this formulation raised fewer problems than the Czech text, the 
idea still caused sufficient difficulties for some Western countries 1*4 to 
prevent final agreement on the principle under discussion. (See Alterna- 
tives I and II of the text reproduced below.) Finally the non-aligned 
proposal stated that ‘‘States shall cooperate in the promotion of economic 
growth throughout the world, especially that of the developing countries.’’ 
The singling out of developing countries seemed acceptable to all, though 
no specific mention of developing countries had occurred in the Western 
proposal—despite the fact that some Western countries have expressed ‘‘a 
strong belief in the duty to contribute to the solution of the problem of the 
unequal distribution of the prosperity in the world.’’ 108 

The partial consensus eventually reached, including the variations on 
which agreement was not attained, read as follows: 


t 

1. States have the duty to co-operate with one another, irrespective 
of their different political, economic and social systems, in the various 
spheres of international relations in order to maintain international 
peace and security and to promote international economic stability 
and programs and the general welfare of nations. 
2. To this end, 
| a) States shall co-operate with other States in the maintenance 
: of international peace and security ; 
| 


b) Alternatwe I : 
States shall conduct their international relations in the eco- 
nomic, social, technical and trade fields in accordance with 

the principles of sovereign equality and non-intervention with 

: a view to realizing international co-operation free from dis- 

crimination based on differences in political, economic or social 

systems; 

| Alternatwe II 

| 

| 


States shall conduct their international relations in the eco- 
nomie, social, technical and trade fields in accordance with the 


} 

100 Bailey, SR. 38, p. 11. 

101 Pechota (Czechoslovakia), SR. 38, p. 12. Presumably the Czech representative 
would have wished to make an exception only for preferences granted to all developing 
countries, 

102 1,29. 103 7.30. 

104 Especially to the U. Ñ., U.K. and Canada, which voted against General Principle 
Two of UNCTAD, which reads: ‘There shall be no diserimination on the basis of 
differences in socio-economic systems. Adaptation of trading methods shall be con- 
sistent with this principle.’’ 

105 Bot, Netherlands Minister in Charge of Development Aid, Second Committee, Oct. 
18, 1966., Also see the Netherlands proposal to draw up a charter for economic de- 
velopment, General Assembly Res. 2218(XXT)A. 
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principles of sovereign equality and non-intervention with a 
view to ensuring the realization of international co-operation 
free from discrimination based on diffsrences in political, eco- 
nomic or social systems; 

c) States Members of the United Nations have the duty to take 
joint and separate action in co-operation with the United Na- 
tions In accordance with the relevant provisions of the Charter. 

3. States should co-operate in the economic, social and cultural fields 
as well as in the field of science and technology and for the promotion 
of international cultural and educational progress. States should 

, ¢o-operate in the promotion of economic growth throughout the world, 
v especially that of the developing countries. 


Even though the Drafting Committee was unable to present an over-all 
agreed formulation to the Special Committee, the text cited above was 
included in the records for use at a future session.1°% Speaking in behalf 
of the non-aligned countries, the representative of Lebanon took the oc- 
casion to declare that the failure to reach agreement on this principle (owing 
to the failure to reconcile the above variants I and II) demonstrated the 
difficulties which might arise if attempts to attain general agreement were 
pursued to such lengths that a single state could prevent the Committee 
from continuing its work. In order to facilitate both the formulation of 
the prineiple and the adoption of the declaration, the non-aligned countries 
therefore decided to resort to the vote, both in the General Assembly and 
at the future sessions of the Special Committee. 


F. The Principle of Equal Rights and Self-Determination 


When the principle of equal rights and self-determination of peoples was 
first discussed in the 1966 Special Committee, the debate revolved around 
two questions. The first was whether the concept of self-determination as 
contained in the Charter 1°8 was to be understood as reflecting the right “ 
of self-determination and, if so, who could invoke it. The second was 
whether the principle could be invoked to justify national wars of liberation. 
Many non-Western nations expressed the view that people under colonial 
domination derive from their right of self-defense the_right to use_what- 
ever r methods they consider appropriate for the purpose of ' achieving ix inde- 
pendence and self-government. — This doctrine, with its implicati tion that 
areas under colonial domination are not parts of the territories of the 
states exercising colonial rule, was again 1° introduced in the proposals 
brought before the Special Committee under Principle G by Czechoslo- 
vakja 1° and 13 non-aligned countries.1%? The Latin American delegations 
present, with the exception of Chile," expressed reservations as to the 
substance of these ideas. 

106 SR. 52, p. 4. 

107 Chammas (Lebanon), SR. 52, pp. 5-6; also see p. 721. 

108 See Preamble of the Charter and Arts, 1 (2), 55, Chs. XI and XII. 

109 See also under Principle A concerning the Prohibition of the Use of Force, p. 709. 

110 J;.16. 111.31, Add. 1 and 3. 


112 Albonico (Chile), SR. 43, p. 16. 
113 Molina (Venezuela), SR. 44, p. 5; Goñi Demarchi (Argentina), SR. 43, p. 8. 
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In his explanation, the Czech delegate argued that his proposal reflected 
the conviction of the General Assembly, as stated in Resolution 2105 (XX), 
/ which had not only expressly recognized the legitimacy of the struggle of 
peoples under colonial rule to exercise their right of self-determination, 
but had also invited all states to provide material and moral assistance to 
the national liberation movements in colonial territories.“+ At this point 
it seems useful to recall, for the purpose of clarification, that in the Com- 
munist view there is no essential difference between national liberation 
movements that form part of the struggle for freedom of the international 
working class, and national liberation movements against colonialism. 
‘‘The national liberation movements are an organic element of the epoch- 
making process of the revolutionary transition from capitalism to social- 
ism. 73 115 
An elaborate United States proposal “° declared the principle of equal 
rights and self-determination applicable: (a). to a colony or other non-self- 
governing territory ; (b) to a zone of occupation created after the termina- 
tion of! military hostilities; or (e) to a trust territory. Furthermore, the 
United! States proposal gave thé principle prima facie applicability in the 
case ofthe exercise of sovereignty by a state over a territory geographically 
sealord and ethnically or culturally diverse from the remainder of that 
state’s territory, ™" even though not as a colony or other non-self-governing 
territory. The proposal elaborated on the obligations to be met by ‘‘the 
power ‘exercising authority’’ and indicated the various forms that the 
achievement of self-government may take, notably (a) emergence as a 
sovereign, independent state; (b) free association with an independent state; 
or (c) integration with an independent state, adding that the principle 
would also be satisfied by the restoration of self-government. This im- 
plicit reference to a situation such as that in which the Baltic states have 
been since 1940, received no support whatever, except from Western coun- 
tries. Tt is indeed seriously distressing that the raajority of the United 
Nations membership is so little interested in the universal application of the 
rineiple of self-determination “*—a blatant example of the supremacy of 
arrow self-interest over the demands of world-wide justice. The doctrine 
now current serves only the cause of ‘‘colonially defined’? territories and the 


114 Pechota (Czechoslovakia), SR. 40, p. 5. 

115 G. Kim and P. Shastitko, ‘‘Proletarian Internationalism and the N ational Libera- 
tion Revolutions,’’ Pravda, Sept. 14, 1966. The article continues: ‘‘Fully coming 
true today is Lenin’s historic prediction that the socialist revolution will be not only and 
chiefly the struggle of revolutionary proletarians in their respective countries against 
their bourgeoisie, but the struggle of all imperialist-oppressed colonies and countries, 
all the are countries, against international imperialism’’ (Full Works, Vol. 39, 
p. 327 jai ‘‘™he national proletariat in many Asian, African and Latin American 
countries is Wee weak and often does not represent an independent political force. 
The bulk of the population is made up of peasants. In such conditions this part of the 
population can aequire a socialist consciousness chiefly only with the aid of the inter- 
national proletariat. Herein lies the basis of the international alliance between the 
proletariat and the peasantry.’’ 116 1.32, 


J 117 These criteria were taken from Principle TV of General Assembly Res. 1541(XV). 
ea pppoe Oita 


RS 


118 Compare also Res. 2160 (XXI), and p. 729. 
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Communist interest in. maintaining a limited interpretation of its meaning. 
Precisely to counteract this limited interpretation, it is of the utmost 
importance that Western countries do not resign themselves to the vagueness 
of {he pinap tontamed in “the Charter on the ground that ‘ ‘almost 
insuperable practical < ıperable practical difficulties might be caused by the words: all peoples 
have the right to self-determination.’’"° Admittedly the principle does 
not contain a precise and complete definition covering all possible and 
doubtless complex situations in which it might be invoked. However diffi- 
cult it may be to agree on a definition, efforts should at least be made to 
establish criteria for and characteristics of situations to which the principle 
is generally felt to be applicable or in ` which the legitimate question of 
the principle’s implementation may arise. Such efforts, imperfect though 
the results may be, constitute the only way of making the universal ap- 
plicability of the concept of self-determination a n 
tional community as a whole OO 

- Moreover, the right of self-determination of peoples has already been 
acknowledged in international instruments such as the Declaration on the, 
Granting of Independence to Colonial Countries (General Assembly Resolu- 
tion 1514 (XV)), and recently in the Draft Covenants on Human Rights 
(reprinted below, page 861). This is the more reason to try to define cate- 
gories of circumstances in which that right becomes operative. In so 
doing, we would id Also) help clarify the distinction between cases In which 
people under foreign administration exercise their right of self-determina- 
tion on the one hand, and cases in which ‘‘national liberation movements 
are organic elements of the epoch-making process of revolutionary transi- 
tion from capitalism to socialism,’’ on the other. 








G. The Principle of Good Faith 


The principle that states shall in good faith fulfill the obligations as- 
sumed by them in accordance with the Charter is contained in paragraph 
2 of Article 2 of this instrument. The principle of good faith itself, how- 
ever, extends beyond the scope of this article and is generally recognized 
as expressing a fundamental concept underlying the entire structure of 
the international publie order. It applies to the observance and interpre- 
tation of treaties and even to the obligation not to frustrate the object 
of a treaty prior to its entry into force, as well as to the fulfillment of 
obligations arising from other sources of international law. Particularly 
in the context of the law of treaties the principle of good faith, being an 
integral part of the pacta sunt servanda rule, clearly emerges as having a 
fundamental and universal nature. This being the case, the concept of 
good faith, as the International Law Commission has rightly stated,?*° 
applies throughout international relations." Although the Special Com- 
mittee devoted very little time to this subject, it became clear that the main 

119 Sinclair (U.K.), SR. 44, p. 10. See also Monod (France), SR. 41, pp. 7-8. 

120 Compare the I.L.O. draft articles on the Law of Treaties, General Assembly, 


21st Bess., Official Records, Supp. No. 9 (A/6309/Rev. 1), 61 A.J.I.L. 263 (1967), Arts. 
15, 23 and 27. 121 General Assembly, op. cit. 43. 
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difficulty concerned the delimitation of the categories of obligations that 
states must fulfill in good faith on the strength of the various sources of 
international law. Any efforts in this area necessarily brought into play 
the precarious and ever-challenged balance between stability and change, 
between existing law and its progressive development, and between the 
pacta sunt servanda rule and the rebus sic stantibus clause. 

Eastern European delegations argued that only obligations arising from 
“freely”? concluded international agreements based on ‘‘generally recog- 
nized’? principles and rules of international law came within the purview 
of this | principle. 122 Written proposals to this effect were introduced by 
the Czech Delegation.” Non-aligned states also stressed the importance of 
a description of the principle in terms of ‘‘the duty of every State to fulfill, 
in good faith, its obligations ensuing from international_ treaties, con- 
cluded freely and on the basis of eguality, as well as obligations ensuing 

rom other sources of international law.” + Particular reference was 
made to the problem of unequal treaties in relation to state succession.2*5 
Western countries objected to such sweeping qualifications, which they felt 
would give rise to one-sided interpretations and a shunning of international 
obligations on arbitrary grounds. It was argued that there were many 
reasons why a treaty might be invalid and there was no reason to mention 
one invalidating factor rather than another.* They stressed furthermore 
that no objection was made on their part to explicit references to those 
rules of international law that determine the validity of international obli- 
gations!?7 Indeed, the most comprehensive proposal on the item was 
submitted by the United Kingdom and the United States.’ 

Within the framework of the Special Committee a working group was 
established, which eventually produced a text on which near unanimity was 
attained. It reads as follows: 

I 1. Every State has the duty to fulfill in good faith the obligations 
assumed by it in accordance with the Charter of the United Nations. 
2, Every State has the duty to fulfill in good faith its obligations 

under the principles and rules of general international law. 

$. Every State has the duty to fulfill in good faith its obligations 


under international agreements concluded or accepted on the basis of 
the principle of sovereign equality of States and valid under general 


international law. 

i Every State has the duty to conduct its international relations in 
accordance with the principles of general international law embodied 
in |the Charter of the United Nations (and in conformity with the 
present Declaration). 

122 Compare Bolintineanu (Rumania), SR. 46, p. 9, and Movchan (U.8.8S.R.), ibid., 

6. 

j 128 ee 124 L.35. 

125 The representative of Nigeria rightly remarked that the theory was now being 
advanced that independence put.an_end to all treaty obligations previously assumed 
by the metropolitan Powers. That was as cult To accept as the theory of universal 
succession to treaties (Odogwu, SR. 46, p. 14). The ‘‘objective reappraisal’? the 
Nigerian representative was asking for presumably will be undertaken by the Interna- 
tional Law Commission, which has the subject of state succession listed as a priority 
item on its agenda. 126 Darwin (U.K.), SR. 46, p. 9. 

127 Nabrit (U.8.A.), ibid., p. 12. 128 See L.37. 
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The non-aligned countries were prepared to accept this text, since they 
were able, in a spirit of compromise, to interpret the qualification ‘‘freely’’ 
(with respect to concluded agreements) as being implied by the require- 
ment that agreements must be concluded or accepted ‘‘on the basis of the 
principle of sovereign equality of States and valid under general inter- 
national law.” (Paragraph 3). The Eastern European states, however, 
insisted on the inclusion of the word ‘‘freely’’ in paragraph 3 and on the 
insertion in paragraph 2 of the words ‘‘generally recognized’’ before 
‘‘principles,’’ to replace ‘‘principles and rules of general international 
law.” The representative of the U.S.S.R. left no doubt as to why this was 
of particular concern to the Soviet Union.17® As a result no text could be 


agreed upon. 


Ii. DEVELOPMENTS DURING THE Twenty-First 
GENERAL ASSEMBLY 


During its Twenty-First Session the General Assembly decided to re- 
constitute the Special Committee and to request it to complete, during a 
third session, the formulations of all seven principles. However, with 
regard to the duty not to intervene in matters within the domestic juris- 
diction of any state, the request was confined to the consideration of 
proposals with ‘‘the aim of widening the area of agreement already ex- 
pressed in General Assembly resolution 2131 (XX).” 1 Western coun- 
tries that had wanted the Special Committee to formulate the lezal content 
of the duty not to intervene on the basis of General Assembly Resolution 
2131 (XX) 152--withont necessarily abiding by the language of that resolu- 
tion—considered the mandate just cited a definite concession in the light 
of what had happened during the New York session. Notwithstanding the 
fact that operative paragraph 3 of Resolution 2181 (XXI) takes note of the 
procedural decision by the 1966 Special Committee on this point,*** the 
Australian representative rightly remarked that operative paragraph 6 
would give the next Special Committee greater freedom in considering the 
principles of non-intervention than the 1966 Committee had had.*** It 

129 Beeause it was the Soviet Union ‘‘on which certain imperialist countries had 
all too often attempted to impose the implementation of spoliatory measures set forth 
in agreements they had concluded with the Ozarist regime. Lenin had protested against 
such agreements and had stated that he rejected anything which constituted handitry 
and coercion. That statement had enraged certain reactionary circles, which had 
promptly undertaken an economic blockade of the Soviet Union and even acts of aggres- 
sion against it. The Soviet Union had held fast, however, thus compelling the respect 
of the very persons who had presumed to impose upon it such iniquitous terms. The 
Committee must therefore help to ensure compliance with treaty obligations and at the 
same time assist developing nations which sought to reject inequitable agreements that 
had been imposed on them.’’ Movchan (U.S.S.R.), SR. 46, pp. 6-7. 

130 Res. 2181 (XXI), General Assembly, 21st Sess., Official Records, Supp. No. 16 
(A/6316), p. 96. 181 Ibid., par. 6. 

132 See amendments contained in Doe. A/C.6/L.608, sub 5. 

133 See p. 718. 

184 Doc. A/C.6/SR. 942, p. 10. Summary records are indicated below mee by refer- 
ence to their SR. number. 
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was surprising that the delegations of France and the United States, 
which had voted for Resolution 2131 (XX), abstained on the new Resolu- 
tion 2181 (XXI) on the ground that the Special Committee lacked suff- 
cient freedom to convert the earlier resolution into suitably legal language, 
while the United Kingdom, which had keen the only nation to abstain 
from voting on Resolution 2181 (XX), felt that the new Special Com- 
mittee '3 terms of reference did not prevent it from giving that resolution 
an acceptable content, and thus voted for Resolution 2181 (XXI). 

With regard to two other principles, the sovereign equality of states 
and the peaceful settlement of disputes, on which, as we have seen, some 
progress was achieved, the 1967 Special Committee was requested to con- 
sider only additional proposals. As to the former principle, many delega- 
tions argued i in the General Assembly’s Sixth Committee that its formula- 
tion would be incomplete without a text on the right of states freely to 
dispose'of their national wealth and natural resources.2*> There were also 
delegations who pleaded for the melusion of the right of a state to remove 
any foreign military base from its territory.%* Certain representatives 
mentioned the relevance of a prohibition of actions having harmful effects 
on other states." A number of Western delegations,**® together with 
Japan, regretted that the agreed text did not stress the supremacy of 
international law when, as they argued, the very concept of sovereign 
equality originated within the framework of international law and the 
principle derived from it could only be viable if that supremacy were 
effectively established.1%* 

As many delegates pointed out, the consensus text on the principle of the 
peaceful settlement of disputes 14° also needed to be supplemented either 
through emphasis upon, or at least a reference to, the rôle of the Interna- 
tional Court of Justice as a principal organ of the United Nations—a rôle 
which, in the view of many delegations, was not diminished by the fact 
that its most recent verdict had provoked world-wide disappointment.** 

186 Afghanistan (SR. 936, p. 8), Cameroon (SR. 927, p. 5), Canada (SR. 928, p. 2), 
Ceylon (SR. 936, p. 5), Ecuador (SR. 938, p. 13), Iraq (SR. 938, p. 13), Lebanon 
(SR. 939, p. 2), Libya (SR. 935, p. 10), Mali (SE. 938, p. 6), Panama (SR. 986, p. 8), 
Syria (SR. 935, p. 8), Tanzania (SR. 934, p. 19), U.A.R. (SR. 937, p. 6). Compare 
also Res, 2158(X XT) on permanent sovereignty over natural resources. 

136 Afghanistan (SR. 935, p. 15), Ceylon (SE. 936, p. &), Mali (SR. 938, p. 6), 
Syria (SR. 935, p. 8). Compare also the U.S.S.R. draft resolution on the elimination 
of foreign military bases in the countries of Asia, Africa and Latin America (Doe. 
A,/6399) ; which was transmittel to the Eighteen-Nation Disarmament Committee (Res. 
2165 (XXI)). 

137 Ceylon (SR. 936, p. 5), Sweden (SR. 933, p. 7). 

_ 138 Austria (SR. 937, p. 18), Spain (SR. 926, p. 3), Sweden (SR. 933, p. 7), U. §&. 
(SR. 926, p. 3). 189 Tguruoka (Japan), SR. 984, p. 9. 

140 It may be noted that the 21st General Assembly took the unfortunate decision to 
postpone, the consideration of a study concerning means to facilitate and render more 
effective ithe peaceful settlement of disputes. See Docs. SPC/A/6187 and A/6617. 

141 Afghanistan (SR. 986, p. 15), Argentina (SR. 933, p. 6), Canada (SR. 928, p. 2), 
Central African Republic (SR. 938, p. 2), Ceylon (SR. 936, p. 6), Ethiopia (SR. 936, 
p. 12), Japan (SR. 934, p. 9), Lebanon (SR. 936, p. 3), Nigeria (SR. 927, p. 3), 
Panama (SR. 936, p. 8), Sierra Leone (SR. 934, p. 15), Tanzania (SR. 984, p. 19). 
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The remaining four principles, which will be examined again by the 
Special Committee with a view to their progressive development and 
codification, were not made subject to any conditions. Regarding two of 
these principles—the prohibition of the use of force and tke right of 
self-determination—the Czech Delegation tried in vain to have the 
General Assembly adopt a declaration, obviously for the purpose of subse- 
quently having that declaration incorporated into the Special Committee’s 
draft in the same manner as it had formerly urged the Committee to pro- 
ceed with the Declaration on Non-Intervention.*** Several resolutions 14% 
and amendments ‘** were introduced, one of which sought to include the 
records of the debate on this item, together with the proposals made, in the 
documentation to be considered by the Special Committee. Lengthy ne- 
gotiations In the General Assembly led to a compromise text which con- 
tained some vaguely worded statements and which at the same time re- 
ferred the matter to the Special Committee for its legal formulation. The 
United States participated actively in these negotiations and sought to 
achieve an acceptable compromise in order to avoid becoming the target 
of a text that was principally intended for use as propaganda against the 
war in Viet-Nam. Eventually the United States voted for tie compro- 
mise,“ eight nations abstained,’ and the United Kingdom and Portugal 
voted_against. The general objection of the countries that abstained or 
voted against was that, on some points of interpretation of the relevant 
Charter provisions, the General Assembly, by adopting the resolution, 
was taking a stand prior to the completion of the legal work of codification 
and progressive development undertaken on the basis of resolutions adopted 
by the General Assembly itself. One specific objection was that the resolu- 
tion seemed to limit the right of self-determination to classic colonial situa- 
tions; another, that operative paragraph 1 (a) interpreted Article 2, 
paragraph 4, of the Charter on the basis of a new distinction between 
armed force and the use of force in any form contrary to the Charter. 
Though the latter category was left undefined, it was obvious that the 
countries which, in the Sixth Committee meetings of the Twenty-First 
General Assembly, urged the Special Committee to adopt provisions en- 
suring that the term ‘‘force’’ would cover not only military force but 
political, economic and other forms of pressure as well, had just these 


descriptions of force in mind when casting their favorable vote. One of 


these countries stressed that it did not want the extension of the term 





142 Compare p. 717, and see Does. A/6393 and A/PV. 1459, 1463, 1465, 1466, 1467, 


1468, 1469, 1482. 
143 Does. A/L. 493; A/L. 495; A/L. 498; A/L. 501. P i 
- 144 Doe. A/L. 497. 145 Res, 2160 (XXI). 


148 Australia, Belgium, China, Italy, Luxembourg, Netherlands, New Zealand, South 
Africa. 

147 Corner (New Zealand), A/PV. 1482, p. 56. 

148 Burma (SR. 936, p. 10), Central African Republic (SR. 938, p. 3), Chile (SR. 
937, p. 4), Czechoslovakia (SR. 924, p. 7), Kenya (SR. 938, p. 5), Lebanon (SR. 9389, 
p. 2), Libya (SR. 935, p. 10), Panama (SR. 936, p. 9), Sierra Leone (SR. 934, p. 14), 
Somalia (SR. 937, p. 13), Syria (SR. 935, p. 8); see also A/L. 493, sub. I, 
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‘‘force’’ to affect the scope of the provisions of Article 51 relating to self- 
defense; which should be as limited as possible.**° In order to meet this 
problem and in view of the Declaration on the Inadmissibility of Inter- 
vention: in the Domestic Affairs of States (Res. 2131 (XX)), which pro- 
hibits economic, political and other forms of coercion,’° it will accordingly 
be necessary to define exhaustively the scope and content of the concept 
of force, which was not done in Resolution 2160 (XXI). 

Lastly, it should be noted that the Special Committee’s failure to reach 
agreement on the principle of co-operation prompted several delegations 
to state that the difference between the two alternatives was a matter of 
mere semantics. This was the more reason for many delegates to stress 
that 


a method of decision by general agreement should be understood as an 

incentive to cansultations and exploration of wide areas and common 

grounds for agreem2nt and not as an obstacle in the road to final 

decision. nee 
The representative of Finland correctly observed *** that, since even amend- 
ments to the Charter do not, under Article 108, require a consensus, the 
demand for unanimous adoption of the Declaration was exaggerated. 
However, it is equally true that Article 108 does require the approval of 
the five permanent Members, and the fact is that it was precisely the 
permanent Members who were largely instrumental in preventing the 
adoption of consensus texts.7** 

The Special Committee will meet again, for its third and possibly last 

session, in July and August, 1967, in Geneva. 


| 
. III. CONCLUSIONS 


If our attention is directed solely to the text on which the Special Com- 
mittee was able to agree unanimously after two sessions, its accomplish- 
ments seem meager indeed. What has been done so far has yielded no 
greater ielarity or certainty with respect to existing law, though this would 
anpear ito be the object of codification; nor were formulations found for 
common ideals of international law, though this is one of the main purposes 
oÈ progressive development. 


149 Lebanon (SR. 939, p. 2). 150 Res. 2131 (XX), operative par. 2. 

151 See p. 722. The Netherlands delegate in the Sixth Committee of the 21st General 
Assembly stated: ‘‘If the conclusion from previous discussions is correct that the duty 
te cooperate entails concertel action in a positive, creative, promotive or progressive 
way, if indeed it is a forwarc-looking principle, then it would not make much difference 
whether jwe declare that States shall conduct their international relations with a view 
ta such cooperation, or with a view to realizing that cooperation, or with a view to 
ensuring the realizaticn of that cooperation. Once the promotive concept of coordina- 
tion is accepted, one formulation logically implies the other and that is, that cooperation 
implies its realizing as well as the ensuring of its realizing. He who is prepared to 
realize al thing, is also ie ale to ensure to realize it.’?’ (Tammes, Netherlands, Sixth 
Committee, Nov. 7, 1966). Carillo (Spain, SR. 926, p. 12) and Vanderpuye (Ghana, 
SR. 931, p. 12), have spoken in the same vein. 

152 El Erian (U.A.R.), Sixth Committee, Nov. 23, 1966. 

158 Manner, SR. 934, p. 13. 154 See pp. 706-707, 710, 716, 722, 727. 
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The consensus text regarding the principle of sovereign equality is 
virtually identical with the definition of sovereign equality adopted by the 
1945 San Francisco Conference; furthermore, the new consensus text on the 
principle of the peaceful settlement of disputes fails to make mention of the 
International Court of Justice, and insofar as it is explicit, it adds next 
to nothing to the existing text of the Charter. To make matters worse, the 
Committee was unable to agree on even the vaguest and most provisional 
texts regarding the five other principles submitted to it for elaboration. 

However, when judging the work of the Special Committee we must bear 
in mind that the seven principles it was asked to consider cover the entire 
field of relations between states. It must, furthermore, be realized, that 
the formulation of principles in this area of international law touches upon 
not only such past sores as the non-admission of Communist China to the 
United Nations, the controversies between Israel and the Arab countries 
as well as the Suez crisis, but also on current conflicts such as Viet-Nam, 
Rhodesia and United Nations peacekeeping operations. These aspects, 
together with the fact that the drafting of consensus texts is an especially 
laborious and time-consuming affair, even when the will to achieve results 
is present everywhere, excuse at least to some extent the Special Committee’s 
extremely limited accomplishments. 

Indeed, although it is not apparent from the texts produced, there is no 
doubt that some progress was made in the period covered by the Mexico 
and the New York sessions, as the attitudes most recently displayed by 
members of the Special Committee make clear. A serious quest seems to 
have begun for generally acceptable formulations of progressive interpreta- , 
tions and common ideals. For even though—partly as a result of the 
experience gained in Mexico City—the General Assembly resolution adopted 
in 1965 giving rise to the second session of the Special Committee explicitly 
left open the possibility of texts adopted with a majority vote as against 
unanimous agreement, the countries of the Eastern bloc as well as the non- 
aligned countries did not take advantage of their majority position to 
adopt formulations the West would have found unacceptable. At the 
same time Western countries were prepared to take a more positive view 
of the work of the Special Committee. This change in attitude on both 
sides is most significant for the Committee’s future work. 

In the following pages I propose to sum up and try to evaluate the 
various positions taken and debated in the Special Committee. 

Peaceful coexistence as a concept of political doctrine carries antithetical 
implications and was, in fact, born out of the Hast-West antithesis. The 
primary task it imposes is peaceful competition between socialism and 
capitalism posited as a specific form of class struggle on an international 
scale; 155 in terms of mutual relations it implies more concern with pre- 
serving a country’s own (Communist) system as a closed unit and with 
strengthening the position of the world socialist system than with joint 

155 Cited from the 1961 program of the Communist Party by Lissitzyn in his ex- 


cellent study, International Law in a Divided World (Carnegie Endowment for Inter- 
national Peace, March, 1963), p. 19. 


732 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 61 


| 
| 
efforts for the promotion of human dignity and the freedom’ and well- 
being of mankind. Whereas peaceful coexistence between states is aimed 
in large part at the negative objective of avoiding major conflicts between 
diametrically opposed systems, a more positive objective of international 
relations is the creation of a world community in which international law 
is the safeguard for justice, interdependence and co-operation between 
states, and in which individuals, too, are to some extent subject to inter- 
national! law. However paradoxical it may seem, the proponents of the 
doctrine of peaceful coexistence themselves hamper the realization of even 
their own, strictly negative objective, inasmuch as their ideology requires 
them, logically, to make their activities in ternational relations subservient 
to the goal of creating conditions conducive to the attainment of a Com- 
munist world society as the final phase in the world’s social evolution. On 
the other hand, it may be the case that their ideology has been somewhat 
adapted 'in practice, since ‘‘we have now come to a stage where all ideological 
concepts . . . will become meaningless if their pursuit involves a third 
world war.’ 158 Moreover, active Communist participation in international 
organizations and in the formulation of international law: or of instruments 
leading to international law may well in the course of time reduce in im- 
portance those elements of Communist ideology which internally demand 
preservation of that system as a hermetically closed unit, and externally 
call for subversion. By the extent of their involvement in the work of 
codification, Communist countries have found and will again find them- 
selves impelled to go beyond the limits imposed, at least in principle, by 
their ideology. It is important to be aware of this whenever we are con- 
fronted with the fact that Communist states increasingly 5? regard the 
codification of principles of peaceful coexistence not only as a means for 
disseminating certain elements of their ideology, but also, as we have seen, 
as an opportunity to convert their political desires into pragmatic attempts 
to solve existing conflicts. 

What: were the objections of Western nations against a standard of 
conduct for states which combines codification of ius constitutum with an 
enunciation of desiderata? 

In getieral Western states hold the view that the development of the 
notion of limited sovereignty, regardless of whether its character is viewed 
‘as the result of the express acceptance of limitations or as the result of an 
@ priori, recognition of sovereignty as an essentially relative concept, is 
more beneficial to the rule of law in international relations than broad 
declarations reiterating principles of international law and elaborating 
upon those principles in terms that are unavoidably vague. They feel that 
the best ‘means to obtain compliance with general rules of international law 
is to improve procedural measures for their implementation. Consequently 
these countries doubt whether practical results can be achieved with a 


166 U Thant, tí Democracy and Peace,’? U.N. Monthly Chronicle, June, 1966, p. 67. 
157 Compare the negative manner in which the Soviet Union approached the Draft 
Declaration on the Rights and Duties of States. General Assembly, 4th Sess, Official | 

Rezords, Supp. No. 10 (A/925, 1949), p. 7. 
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draft declaration of the kind proposed. As early as 1947, when a Latin 
American initiative was taken to adopt a Declaration on Rights and Duties 
of States, which was subsequently prepared by the International Law Com- 
mission, Western countries expressed their hesitation as to whether the 
task of codification should begin with the codification of the general rules 
and principles of international law. In their view it would be more ap- 
propriate and practical to commence with the codification of specific 
branches of international law, in order to create a firm foundation for the 
general principles governing the intercourse of nations.°* The advocates 
of this view found there was additional ground for their position when 
in 1963 the General Assembly did not refer the matter to the International 
Law Commission (whose mandate extends precisely to ‘‘the progressive 
development of international law and its codification”), ° and subse- 
quently, at least with respect to certain important aspects, even took 
it out of the hands of the jurists appointed to the Special Committee, thus 
giving the whole operation a full-fledged political character. 

In addition, Western nations had difficulty in accepting the hetero- 
geneous character of the proposed content of the declaration, which would 
at one and the same time (a) reiterate general norms of international law 
contained in the Charter; (b) reiterate particular norms of international 
law contained in the Charter; (e) elaborate on (a) and (b); and (d) 
include desiderata as to the content of future international law. All these 
elements, contained together in a non-binding text, would in their view 
diminish rather than increase the clarity of, and the certainty about, 
existing law. These nations therefore sought to separate lex lata formula- 
tions from de lege ferenda rules on the proper ground that, if this were 
not done, there would be the obvious risk of placing in doubt the positive 
legal character of genuine lex lata formulations as a result of the con- 
fusion of the two elements. No doubt those who argued against the formal 
separation of these two categories *** were thereby aiming at the adoption 
of formulations suggesting that full agreement existed on certain new rules 
of law whose status as existing law was in fact disputed by some countries. 


158 See, ¢.g., communications from Sweden, May 30, 1947, Doe. A/CN.4/2, p. 183. 

158 Art. 1, LL.C. Statute. 

160 #.g., the Declaration on Non-Intervention adopted by the General Assembly and 
the proposed Declaration on the Prohibition of the Use of Force and the Right of Self- 
Determination. See pp. 716-718 and 729. 

161 According to a Memorandum issued by the U.N. Office of Legal Affairs (B/ON.4/ 
L.610) a Declaration expresses: ‘‘a sound expectation, expressed by the United Nations 
General Assembly, that the members of the international community will abide by it; 
consequently insofar as the expectation is gradually justified by State practice, a 
Declaraticn may by custom become recognized as laying down rules binding upon 
States.’? In the present case, moreover, the envisaged declaration will differ from 
others (e.g. that on Human Rights) which, while also Jacking binding power, never- 
theless lead more easily to the drafting of conventions because their subject matter 
does not touch directly upon all primary principles contained in the Charter. Indeed 
it is hard to see how in the area under discussion binding texts could be drafted without 
following the amendment procedure set forth in Art. 108 of the Charter. 

162 See, e.g., Yugoslavia (A/C.6/SR. 938, p. 14), and Tanzania (A/C.6/SR.934, p. 16). 
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H 
Although it is obviously necessary to formulate desiderate in a manner 
distinct from lex lata rules so that it is clear whether a particular rule of 
conduct has or has not achieved the status of existing law, several Western 
countries have improperly used the distinction between rules of law and 
judgments expressing what the law ought to be, in order to define the task 
of the jurist as against that of the politician. But is not the jurist, 
interpreting the meaning of lex lata rules, after all concerned with very 


much the same thing as when he draws up de lege ferenda rules? 1°? 


However true it may be that a number of Western countries made un- 
ambiguous efforts to formulate de lege ferenda proposals as well, some 
f them have indeed hampered the work of the Special Committee by ad- 
hering too rigidly to their conviction that in creating international law in 
this field one must not venture beyond the boundaries of the Charter. 
This conviction seems erroneous since the Charter, in order to continue to 
functionias a peacekeeping and indeed a peacemaking instrument, must be 
a living constitution, And it cannot properly be so described unless and 
until it makes possible the fulfillment of the expectations of most of the 
world’s people for a human existence. 

However, quite apart from the question as to whether the declaration 
will succeed in providing the desired safeguards and guidance for the 
progressive development of international law, the greatest difficulty, at 
least for'the West, seems to be that the Eastern bloc has discovered in the 
reasonable expectations of the developing countries opportunities for com- 
mon action. Hxamples of the latter are the exaggerated emphasis Hastern 
bloc countries place upon the concept of national sovereignty and the 
resulting. difficulties in the context of attempts to accomplish a more ef- 
fective application of the rules of the Charter, the difficulties raised by 
Communist countries in connection with the responsibility and powers of 
the world organization and its Secretariat, and as regards the fundamental 
rights of individuals throughout the world. Another example of Com- 
munist thinking that to some extent runs parallel to that of developing 
countries can be seen in their efforts to formulate texts which rule out all 
that is not explicitly agreed law (e.g., customary law) as well as law re- 
sulting from treaties whose validity is disputed.*** There is also the danger 
that the purpose of Communist support for the insistence of developing 
countries on the application of a principle of law in a particular situation, 
e.g., thejapplication of the right of self-determination to people living 
under colonial rule, is to confine such a principle t that situation alone. 
The same danger exists in reverse as when an alleged exception to a prin- 
ciple, eg., the non-applicability of the prohibition to intervene to third 
states willing to assist peoples seeking to free themselves from colonial 

i rule, is used to justify an ideologically useful*® general concept such as 
| that of wars_of liberation. Given this parallel action on the part of Com- 
munist and developing countries, it is easy for the former, especially with 
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orary Conception,’’ 82 Hague Academy Recueil des Cours 156 (1953, I). 


| 168 Com ae Myres McDougal, ‘‘International Law, Power and Policy: a Contem- 
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134 See p. 726, 165 See p. 724. 
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the aid of a few obsolete legal concepts such as that of ‘‘¢ivilized nations’’ 
laid down in Article 88 (c) of the Statute of the International Court of 
Justice, to depict the Western notion of international law as serving only 
the imperialist cause, and to persuade the majority of the community of 
states to reject all of the time-honored rules of international law. 

The reserved attitude of developing countries toward traditional concepts 
of international law is primaril y_the result of their present e economic fs 
sition. Understandably, these countries look to the international com- 
munity and not to one of the big Powers for the preservation and pro- 
tection of their dearly acquired independence, even though it is true that 
at the present time the international community depends for the preserva- 
tion of peace on the balance between the big Powers, This explains why 
many African countries resent such Russian pronouncements as ‘‘we 
will facilitate further the strengthening of the independence of African 
people and their unity in the anti-imperialist struggle.” 1°° By the same 
token many countries, not least those of Latin America, are less than pleased 
when America tells them ‘‘. . . there is no safety yet for free men any- 
where without_us....’’?*¢7 The apprehension that developing countries 
feel in the face of such expressions of eagerness to assist them is that (in 
the case of Russia) the need for assistance in the struggle against im- 
perialism as well as (in the case of the United States) the notion of freedom 
may become subject, or largely so, to Interpretation by those world Powers 
alone. The foregoing may explain the heated insistence of many develop- 
ing nations on the necessity to abide by the precise language of the 
Declaration on Non-Intervention, and on their current pleas for the pro- 
hibition of all forms of economic_and_political presure, whick they would 
like to categorize as ‘‘force.’’ l 

Developing countries do not merely want self-government free from out- 
side interference; they expect aid, without strings attached, from wealthy 
nations as well as release from obligations incurred under rules of law they 
did not help create and which in any case they find excessive. Granted 
that it is extremely difficult to formulate general rules for dealing with the 
latter point, there exists a clear, though not generally recognized, duty to 
approach this problem in the light of the supreme need of the developing 
countries for an improvement of their lot. 

Two major points may now be made: 

The first is that the West should take advantage of iie fact that nowa- 
days Communist and developing countries alike wish to make it their 
business to accomplish the drafting of a declaration. The West can do 
this concretely by letting the advantage of increased opportunities for the 
promotion of its concepts of international law outweigh the disadvantage 
of having to accept more sweeping statements and de lege ferenda notions 
than it may find palatable. Furthermore, the West should taxe advantage 
of the fact that Communist countries little by little become so much in- 
volved in the process of molding agreement between nations, that they are 


166 Kosygin, at the session of the U.S.S.R. Supreme Soviet on Aug. 3, 1966. 
167 MeGeorge Bundy, ‘‘The End of Hither/Or,’’ 45 Foreign Affairs 194 (1967). 
Science aa 
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impelled, to pay increasing attention to the progressive development of such 
principles as peaceful settlement and co-operation, whose elaboration pre- 
eminently demands faith in a common future, creativity and vision aimed 
at common goals. 

A second point would be that developing countries could render no 
greater service to the development of international law and to the work 
of the Special Committee than by giving unequivocal expression to their 
wish to see the principles governing the conduct of states formulated in the 
light of a universal concept of justice. This would mean that in submitting 
proposals incorporating justifiable desires for improvement of their own 
situation, and equally in deciding upon other proposals, they leave no room 
for the creation or perpetuation of unjustifiable situations elsewhere," and 
that they help strengthen the world community by ensuring a more thorough 
application of the law and by promoting the effectiveness of international 
institutions. 

In conclusion, these countries, in requesting that the world do justice 
to them, face a considerable moral challenge insofar as they are uniquely 
in a position to make clear to the world that justice can be made to prevail 
beyond a country’s national borders. Perhaps they alone can make clear 
that the' recognition of fundamental human rights, the establishment of 
essential|conditions for human dignity and well-being, and the promotion 
of the common interest of all, involve the community of nations as such. 
If they succeed in this it will gradually become clear to people everywhere 
that sovereignty can exist only within the boundaries drawn by interna- 
tional law, and that these boundaries will narrow ever further as the 
interdependence between nations grows. 


188 Compare, 6g., p- 724. 
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THE PRACTICE OF VOLUNTARY ABSTENTIONS BY 
PERMANENT MEMBERS OF THE SECURITY 
COUNCIL UNDER ARTICLE 27, PARAGRAPH 
3, OF THE CHARTER OF THE 
UNITED NATIONS 


By Constantin A. STAVROPOULOS * 


INTRODUCTION 


A question which was much discussed in legal literature in the early 
years of the United Nations, and which has been cited as a classic example 
of the effect of subsequent practice upon a provision in a multilateral 
treaty,’ has recently been raised again. This concerns the interpretation 
of Article 27, paragraph 3, of the Charter of the United Nations, which 
deals with voting in the Security Council on non-procedural matters. 
Both Portugal? and South Africa * last year reserved the position of their 
governments regarding the validity of Security Council Resolution 221° 


* Legal Counsel of the United Nations. The views expressed in the present note are 
the personal opinions of the author and do not necessarily represent the official position 
of the Organization with which he is associated. 

1#.g., Hans Kelsen, ‘‘Organization and Procedure of the Security Council,’’ 59 
Harvard Law Review 1098-1099 (1946), and The Law of the United Nations 289-244 
(1950); Goodrich and Hambro, The Charter of the United Nations: Commentary and 
Documents 133 (1946 ed.), and 223 (1949 ed.); Wellington Koo, Jr., Voting Procedures 
in International Political Organizations 122-158 (1947); Jiménez de Aréchaga, Voting 
and the Handling of Disputes in the Security Council 17-23 (1950); P. F. Brugiére, 
Droit de veto: la règle de l’unanimité des membres permanents au Conseil de Sécurité 
1834-141 (1952); Francis O. Wilcox, ‘‘The Rule of Unanimity in the Security Coun- 
e1l,’? 1946 Proceedings, American Society of International Law 55-56; Yuen-li Liang, 
‘(The Settlement of Disputes in the Security Council: The Yalta Voting Formula,’’ 
24 Brit. Yr. Bk. Int. Law 357-359 (1947); Norman J. Padelford, ‘‘The Use of the 
Veto,’? 2 International Organization 245 (1948); Yuen-li Liang, ‘‘Abstention and 
Absence of a Permanent Member in Relation to the Voting Procedure in the Security 
Council,’ 44 A.J.LL. 694-700 (1950); Leo Gross, ‘‘ Voting in the Seeurity Council: 
Abstention from Voting and Absence from Meetings,’’ 60 Yale Law Journal 209-229 
(1951); Myres 8. McDougal and Richard N. Gardner, ‘‘The Veto and the Charter: 
an Interpretation for Survival,’’ ibid, 278-291. 

2See Tunkin, p. 747 below. 

8 U.N. Doc. 8/7271 (April 28, 1966) and Corr. 1 (April 29, 1966). For similar 
reservations by Portugal concerning Security Council Res. 232 (1966) of Dec. 16, 1966, 
by which the Council imposed selective sanctions on Rhodesian exports and imports, see 
U.N. Dos. 8/7735/Rev.1 (Feb. 14, 1967). 

4 U.N. Doc. 8/7392 (July 1, 1966). South Africa was among the states providing 
assistance to the U.N. Command in Korea, thus actively supporting Security Council Res. 
82(1950) of June 25, 1950; 83(1950) of June 27, 1950; 84(1950) of July 7, 1950; and 
85(1950) of July 31, 1950, all of which were considered adopted in the absence of a 
permanent member of the Security Council. See also Yuen-li Liang, 44 A.J.I.L. 708, 
note 60 (1950). 

5 U.N. Doc. S/RES/221 (April 9, 1966); 60 AJ... 925 (1966). 
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of April 9, 1966, in the vote on which both France and the Soviet Union 
abstained. This is the resolution by which the Council, acting under 
Chapter ‘VII of the Charter, called for certain measures to enforce an 
embargo ion oil and petroleum products from reaching Southern Rhodesia 
through the port of Beira in Mozambique, and authorized the United King- 
dom to prevent by the use of force, if necessary, the arrival at Beira of 


vessels reasonably believed to be carrying oil destined for Rhodesia. 
Article 27, paragraph è, of the Charter presently lays down that all 


decisions 'of the Security Council on non-procedural matters: 


. |. shall be made by an affirmative vote of nine members including 
the concurring votes of the permanent members; provided that, in 
decisions under Chapter VI, and under paragraph 3 of Article 52, 
a party to a dispute shall abstain from voting. 


The point for consideration is whether an abstention by a permanent 
member, ‘other than an obligatory abstention under the final provision of 
this paragraph, is or is not tantamount to a veto preventing the adoption 
by the Security Couneil cf a non-procedural decision on the matter in- 
volved. | 

Apart from the general question of the textual interpretation of Article 
27, paragraph 3, there appear to be two new arguments advanced by 
those who express the doubt that Resolution 221 (1966) was validly 
adopted. | In the first place it is contended that the long practice of the 
Security Council of not regarding voluntary abstentions as tantamount 
to a veto is inapplicable to decisions under Chapter VII of the Charter 
which deals with action with respect to threats to the peace, breaches of 
the peace and acts of aggression.® In the second place, it is argued that 
the existing practice is no longer relevant since the entry into force of the 
Charter amendments.’ These amendments, which entered into force on 
August 31, 1965,8 increased both the number of members of the Security 
Council from eleven to fifteen and the majority required for the adoption 
of decisions from seven votes to nine. When the practice of voluntary 
abstention was developed in the Council of eleven members it was im- 
possible for a decision to be adopted with all five permanent members ab- 
staining, las such a decision would not obtain the required seven votes. 
However, with the increase of the Council to fifteen, the situation could 
arise, if the old practice were maintained, whereby a decision would be 
considered adopted by the necessary majority of nine, with all five perma- 


| 

6 U.N. Doc. 8/7271 (April 28, 1966) and Corr. 1 (April 29, 1966). 

7 Ibid. 

8 For the ‘í Protocol of Entry into Force of the Amendments to Articles 23, 27 and 61 
of the Charter of the United Nations adopted under General Assembly resolutions 1991 
A and B (XVIII) of 17 December 1963,’’ see U.N. Doc. A/6019 (Sept. 27, 1965). 

9 Prior to its amendment, Art. 27, par. 8, of the Charter provided that all decisions 
of the Seevrity Council on non-procedural matters ‘‘shall be made by an affirmative 
vote of seven members including the concurring votes of the permanent members; pro- 
vided that,jin decisions under Chapter VI, and under paragraph 3 of Article 52, a party 
to a dispute shall abstain from voting.’’ 
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nent members abstaining, even possibly on questions of major enforcement 
measures under Chapter VII of the Charter. 

In the light of these new developments it is therefore perhaps timely to 
look once again at the interpretation of Article 27, paragraph 3, of the 
Charter insofar as it relates to voluntary abstentions by permanent mem- 
bers of the Security Council. The present note is confined to the question 
of such voluntary abstentions and does not deal with the related issues of 
absence of a permanent member from the Council, or non-participation by 
such a member in a particular vote. Cases of absence and non-participa- 
tion have been infrequent, and are not directly involved in the circum- 
stances giving rise to the latest doubts expressed about the effect of 
voluntary abstentions. 

While official commentaries on the San Francisco Conference! and 
previous articles in legal periodicals have covered at some length the San 
Francisco Conference records on the interpretation of Article 27, paragraph 
3,1 brief reference to those records is a necessary starting point for any 
discussion of the subject. After such a reference, the present note pro- 
ceeds to consider the interpretation given to the paragraph in the practice 
of the Security Council; the application of the practice to decisions under 
Chapter VII of the Charter, and the effect of the entry into force of the 
Charter amendments upon that practice. 


Tan San Francisco CONFERENCE 


At the San Francisco Conference, Article 27 of the Charter was dis- 
cussed primarily in Committee III/1. It gave rise to much disagreement 
and difficulty, particularly as regards paragraph 3, which embodied what 
is known as the ‘‘Yalta formula’’ containing the veto, agreed to by the 
Governments of the Soviet Union, the United Kingdom and the United 
States at the Crimea Conference in February, 1945. At San Francisco, 
a subcommittee of Committee ITI/1, consisting of the representatives of 
Australia, China, Costa Rica, Cuba, Egypt, France, Greece, The Nether- 
lands, the Soviet Union, the United Kingdom and the United States, was 
created to seek a clarification of Article 27. The members of this sub- 
committee, other than the Four Sponsoring Governments,’ drew up a list 
of twenty-three questions which were submitted to the representatives of 
the Sponsoring Governments for their answers. Among these questions 
was the following: 


(20) If a motion is moved in the Seeurity Council on a matter, 
other than a matter of procedure, under the general words in para- 


10 E.g., Report to the President, U. 8. Dept. of State (1945), pp. 71-77; United 
Nations Conference on International Organization, New Zealand Dept. of External 
Affairs (1945), pp. 74-79; Report on the United Nations Conference on International 
Organization, Canada Dept. of External Affairs (1945), op. 30-32; United Nations 
Conference on International Organization, Report by the Australian Delegates (1945), 
pp. 16-18, 11 See note 1 above. 

12 The Sponsoring Governments were China, the Soviet Union, the United Kingdom 
and the United States. 
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graph 3 [of Article 27], would the abstention from voting of any one of 
the permanent memters of the Secur ity Council have the same effect as 
a negative vote by that member in preventing the Security Council 
from reaching a decision on the matter? 13? [Italics added. ] 


In response to these questions a ‘‘Statement by the Delegations of the 
Four Sponsoring Governments on Voting Procedure in the Security Coun- 
cil’? was issued. The Statement was subscribed to, In addition, by the 
French! Delegation. It did not contain any direct answer to the question 
set outjin the preceding paragraph. However, paragraph 9 of the State- 
ment reads as follows: 


In view of the primary responsibilities of the permanent members, 
they could not be expected, in the present condition of the world, to 
assume the obligation to act in so serious a matter as the maintenance 
of ‘international peace and security in consequence of a decision in 
which they had not concurred. Therefore, if a majority voting in the 
Security Council is to be made possible, the only practicable method 
is to provide, in respect of non-procedural decisions, for unanimity of 
the permanent members plus the concurring votes of at least two of 
the non-permanent members.** 


This paragraph would appear to accord with unofficial reports * that the 
four Sponsoring Powers and France had agreed thai the term ‘‘concurring ` 


vote”’ meant “affirmative vote.’ However, this agreement was neither put 


down in writing nor communicated directly to other delegations at the 
Conference. 

The records of the San Francisco Conference are more explicit on the 
question of the effect of an obligatory abstention by a permanent mene 
under the proviso in paragraph 8 of Article 27 of the Charter that ‘‘i 
decisions under Chapter VI, and under paragraph 3 of Article 52, a noe 
to a dispute shall abstain from voting.’’ The report of the Rapporteur of 
Committee ITI/1 contains the following remarks on this matter: 


The most direct answer to the question concerning the effects of the 
abstention from voting of a permanent member of the Council, when 
it is a party to a dispute, was given by the Honorable Commander 
Harold E. Stassen, Delegate of the United States of America, at the 
Twentieth Meeting of Committee III/1. This answer, as it appears in 
summary form in the minutes of the meeting, is as follows: ‘‘He 
(Commander Stassen) stated that when a permanent member of the 
Council was a party to a dispute, its enforced abstention would mean 
that the other four permanent members and three of the non-perma- 
nent members might reach a decision which involved a judgment con- 
cerning the rightness or wrongness of the dispute. This decision could 
involve recommendations as to the terms of settlement, he observed, 
therefore, that ‘there is no exception from the judgment of the bar 
of! the world’.’’ The Honorable Representatives of the other four 
permanent members of the Council did not make any specifie state- 
ment in response to the question which the Honorable Representative 
ofi the United States of America answered in so direct a manner. 


13 11 Documents of the United Nations Conference on International Organization 
(UNCIO), San Francisco (1945) 707. 14 Ibid. 713. 
15 Yuen-li Liang, 24 Brit. Yr. Bk. Int. Law 358. 
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However, no objection was raised by them concerning the statement of 
Commander Stassen. It is to be hoped that this statement means the 
‘real interpretation which the Security Council will give in the future 
to the question raised. In regard to the other cases of abstention from 
voting of a permanent member of the Council, no interpretation was 
given as to the effects of such an abstention [Italies added. |] 


If an obligatory abstention is not to be considered as tantamount to a 
veto by a permanent member, the question arises whether there is any basis 
for treating a voluntary abstention in a different manner. Whatever the 
intention of the Sponsoring Powers and of France at San Francisco as re- 
gards voluntary abstentions, that intention was left obscure at the Con- 
ference and therefore subject to interpretation in the light of subsequent 
practice or even to modification through subsequent practice. 

Such practice has long been recognized as a means both of interpreting 
and of modifying treaty provisions. The International Law Commission, 
in Article 27, paragraph 3(b), of its draft articles on the Law of Treaties, 
has provided that, in the interpretation of a treaty: 


There shall be taken into account... 


(b) “Any subsequent practice in the application of the treaty which 
establishes the understanding of the parties regarding its interpreta- 
tion." i 


In the commentary on this provision, the Commission recognizes that sub- 
sequent practice is ‘‘an authentic means of interpretation’’ and that: 


The importance of such subsequent practice in the application of the 
treaty, as an- element of interpretation, is obvious; for it constitutes 
objective evidence of the understanding of the parties as to the mean- 
ing of the treaty. 


The Commission has also provided, in Article 38 of the draft articles, that: 


A treaty may be modified by subsequent practice in the application 
of the treaty establishing the agreement of the parties to modify its 
provisions.?® 


The commentary on this article states that: 


.. & consistent practice, establishing the common consent of the 
parties to the application of the treaty in a manner different from that 
laid down in certain of its provisions, may have the effect of modifying 
the treaty. ... In formulating the rule in this way the Commission 
intended to indicate that the subsequent practice, even if every party 
might not itself have actively participated in the practice, must be 
such as to establish the agreement of the parties as a whole to the 
modification in question.”° 


Whether the example of voluntary abstentions under Article 27, para- 
graph 3, of the Charter is considered as a case of interpretation or a case 


1611 UNCIO Does. 610-611. 

17 L.L.C, Rep. 2d Pt. 17th Bess., and 18th Sess., U.N. Doe, A/6309/Rev. 1, p. 49. 
18 Ibid. 52-58. 19 Ibid. 65. l 

20 Ibid, 65-66. 
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of modification through subsequent practice—the practical if not the legal 
effects being the same—the conduct of the Security Council, which was 
acquiesced in by the General Assembly,** and in particular the conduct of 
the permanent members cf the Council very shortly after San Francisco, 
show that, like an obligatory abstention, a voluntary abstention by a 
permanent member is not tantamount to a veto. 


| THE PRACTICE oF THE SECURITY COUNCIL 


It has been the consistent practice of the Security Council to interpret 
a voluntary abstention by a permanent member as not tantamount to a 
veto. The first instance occurred on April 29, 1946. On that occasion, at 
the 39th meeting of the Security Council, in connection with a draft reso- 
lution jon the Spanish question, the representative of the Soviet Union 
stated :! 

|... bearing in mind... that my voting against the Australian 
draft resolution would make its adoption impossible, I. shall abstain 
from voting. 

I consider it necessary to draw the attention of the Security Council 
tothe fact that my abstention from voting on this matter may in no 
way be regarded as a precedent capable of influencing in any way the 
question of the abstention of permanent members of the Security 
Couneil.”” 


Despite the specific reservation mentioned by the representative of the 
Soviet ‘Union in the statement recorded above, the general practice that a 
voluntary abstention by a permanent member did not constitute a negative 
vote was soon established as a means by which a permanent member could 
permit the adoption of a resolution which it did not openly support but 
which it preferred to become effective. To take another example, at the 
131st meeting of the Council on April 18, 1947, in connection with a draft 
resolution on the Greek question, the representative of the United States 
declared that: 


21 For! some instances of such acquiescence, see Yuen-li Liang, 44 A.J.I.L. 704-708 
(1950). The Assembly has acted on many occasions on the basis of resolutions adopted 
by the Security Council on which one or more permanent members abstained, including 
Security! Council Res. 69 (1949) of March 4, 1949; 86 (1950) of Sept. 26, 1950; 109 
(1955) of Dee. 14, 1955; 166 and 167 (1961) of Oct. 25, 1961; and 176 (1962) of 
Oct. 4, 1962, dealing with the admission of new members; Res. 71 (1949) of July 27, 
1949 ; and 102 and 103 (1953) of Dee. 3, 1953, dealing with the applications of non- 
mamberd to become parties to the Statute of the International Court of Justice. See 
pp. 7444745 below. The Assembly has also, in connection with peacekeeping operations 
in the Congo, acted on the understanding (e¢.g., by appropriating funds) that Security 
Council resolutions initiating the operation were properly adopted, although one or more 
permanent members of the Security Council abstained on parts or the whole of those 
resolutions. 

22 Repertoire of the Practice of the Security Council, 1946-1951 (U.N. Doe. ST/PSCA/ 
1), Ch. IV, Part IIL, p. 173, Case 180. For a similar position expressly supported by 
the Soviet Union, see ibid., p. 175, Case 187. See also Yuen-li Liang, 44 A.J.LL. 706 
(1950), ifor a statement by the representative of the Soviet Union in the General As- 
sembly on the effect of voluntary abstentions. 
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I wish the record to show that the United States will not exercise 
a veto, and that the United States has considerable regard for a prac- 
tice which has grown in the Security Council, by usage, to constitute a 
very good practical construction of Article 27 of the Charter. And 
in this case, although the United States is opposed to the resolution, 
it will abstain, but will not veto it.” 


At the 178rd meeting of the Security Council on Ronie 1, 1947, in con- 
nection with a draft resolution on the Indonesian question, the representa- 
tives of France and of the United Kingdom stated that their abstentions 
should not be considered as preventing the adoption of the resolution. 
The President of the Council (Syria) replied: 


I think it is now jurisprudence in the Security Council—and the 
interpretation accepted for a long time—that an abstention is not 
considered a veto, and the concurrent votes of the permanent members 
means the votes of the permanent members who participate in the 
voting. Those who abstain intentionally are not considered to have 
cast a veto.*4 


On the basis of the instances listed in Repertoire of Practice of the 
Security Council and the Supplements thereto *® and of a study of the 
decisions of the Council since the end of 1963 when the last Supplement 
was issued, it would appear that, since the establishment of the United 
Nations up to the end of 1966, permanent members of the Security Council 
have abstained voluntarily (i.e. otherwise than in accordance with the 
final proviso of Article 27, paragraph 3, regarding obligatory abstentions) 
at least 264 times in connection with the vote on part or the whole of 
various non-procedural decisions of the Council which were declared to be 
adopted.” China has done so some 14 times, France 67, the Soviet Union 


23 Repertoire, op. cit. note 22 above, at 173-174, Case 182. For a similar position 
expressly supported by the United States, see ibid. 174, Gase 184. See also Yuen-li 
Liang, 44 A.J.I.L. 705 and 707 (1950), for mention of statements by representatives 
of the United States in the General Assembly on the effect of voluntary abstentions. 

24 Repertoire, op. cit. note 22 above, at 174, Case 183. For similar positions expressly 
supported by France see ibid. 174-175, Cases 185 and 186, and by the United Kingdom, 
see ibid., Case 185. For other statements by France and the United Kingdom in the 
General Assembly, see Yuen-li Liang, loc. cit. note 23 above, at 705-707, and see p. 707 
for reference to a draft resolution sponsored by China, France, the United Kingdom and 
the United States in the Ad Hoe Political Committee of the General Assembly, which was 
based on the understanding that a voluntary abstention by a permanent member was 
not tantamount to a veto. 

25 Repertoire, op. cit. note 22 above; Supp. 1952-1958 (U.N. Doe. ST/PSCA/1/ 
Add. 1), Ch. IV, Part III, pp. 67 and 68; Supp. 1956-1958 (U.N. Doe. ST/PSCA/1/ 
Add.2), Ch. IV, Part ITI, p. 64; and Supp. 1959-1968 (U.N. Doc. ST/PSCA/1/Add.3), 
Ch. IV, Part ITI, pp. 95-96. 

26 Opinions may, of course, vary on the classification of decisions as procedural and 
non-procedural, and the figures given in this paragraph are therefore subject to possible 
differences in this respect. Furthermore, there are many more examples where decisions 
failed to be adopted, with one or more of the permanent members abstaining, because 
they did not obtain the necessary majority. Jn all these eases the abstentions of the 
permanent members were announced as abstentions and not as vetoes. These abstentions 
have been deseribed as ‘‘hidden’’ or ‘*coneealed vetoes’’; see Repertoire, op. cit. note 
22 above, at 175, Case 189, 
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146, the United Kingdom 20 and the United States 17. Such abstentions 
occur in relation to the whole or part of some 95 2” non-procedural decisions 
of the Council, involving at least 87 7* out of a total of 232 resolutions of 
the Security Council. 

If the foregoing abstentions were now to be treated as tantamount to a 
veto, some surprising results would occur. Albania, Algeria, Austria, 
Bulgaria, Cambodia, Ceylon, Finland, Indonesia, Ireland, Israel, Italy, 
J ordan; Hungary, Laos, Libya, Mauritania, Mongolia, Nepal, Portugal, 
Rumania and Spain would not be Members of the United Nations, as one 
or more of the permanent members of the Council abstained on the Security 
Council resolutions recommending their admission.” Liechtenstein and 


27 In addition to the resolucions listed in note 28 below, this includes decisions of the 
Security ‘Council of July 8, 1947; July 6, Aug. 23 and Oct. 19, 1948; March 23, 1949; 
Sept. 12; 1950, and April 30 end May 29, 1951. See relevant annual volumes of the 
Ocial Records of the Security Council, Resolutions and Decisions of the Security 
Council, for these decisions and for the resolutions lisited in note 28 below. 

28 For the purposes of this note, and subject to the reservations expressed in note 
26 above, the following Security Council resolutions have been taken into account: Res. 
4 (1966) of April 29, 1946, 15 (1946) of Dec. 19, 1946, 17 (1947) of Feb. 10, 1947, 
1& (1947) of Feb. 18, 1947, 19 (1947) of Feb. 27, 1947, 21 (1947) of April 2, 1947, 22 
(1947) of April 9, 1947, 23 (1947) of April 18, 1947, 27 (1947) of Aug. 1, 1947, 30 
and 31 (1947) of Aug. 25, 1947, 32 (1947) of Aug. 26, 1947, 35 (1947) of Oct. 30, 
1947, 36| | (1947) of Nov. 1, 1947, 38 (1948) of Jan. 17, 1948, 39 (1948) of Jan. 20, 
1948, 40 |and 41 (1948) of Feb. 28, 1948, 42 (1948) of March 5, 1948, 44 (1948) of 
April 1, 1948, 46 (1948) of April 17, 1948, 47 (1948) of April 21, 1948, 48 (1948) of 
April 23, 1948, 49 (1948) of May 22, 1948, 50 (1948) of May 29, 1948, 51 (1948) of 
June 3, 1948, 52 (1948) of June 22, 1948, 53 (1948) of July 7, 1948, 54 (1948) of 
July 15, 11948, 55 (1948) of July 29, 1948, 56 (1948) of Aug. 19, 1948, 61 (1948) of 
Nov. 4, 1948, 62 (1948) of Nov. 16, 1948, 63 (1948) of Dec. 24, 1948, 64 and 65 
(1948) of Dec. 28, 1948, 66 (1948) of Dec. 29, 1948, 67 (1949) of Jan. 28, 1949, 
69 (1949) of March 4, 1949, 70 (1949) of March 7, 1949, 71 (1949) of July 27, 1949, 
73 (1949) of Aug. 11, 1949, 86 (1950) of Sept. 26, 1950, 89 (1950) of Nov. 17, 1950, 
91 (1951) of March 30, 1951, 92 (1951) of May 8, 1951, 93 (1951) of May 18, 1951, 
95 (1951) of Sept. 1, 1951, 96 (1951) of Nov. 10, 1951, 98 (1952) of Dee. 23, 1952, 
101 (1953) of Nov. 24, 1958, 102 and 103 (1958) of Dec. 3, 1953, 109 (1955) of Dee. 
14, 1955, 122 (1957) of Jan. 24, 1957, 123 (1957) of Feb. 21, 1957, 126 (1957) of Dee. 
2, 1957, 128 (1958) of June 11, "1958, 148 (1960) of July 14, 1960, 146 (1960) of Aug. 
9, 1960, 161 (1961) of Feb. 21, 1961, 162 (1961) of April 11, 1961, 166 and 167 (1961) 
of Oct. 25, 1961, 169 (1961) of Nov. 24, 1961, 171 (1962) of ‘pel 9, 1962, 176 (1962) 
of Oct. 4, 1962, 179 (1963) of June 11, 1963, 180 (1963) of July 31, 1963, 181 (1963) 
of Aug. 7, 1963, 183 (1963) of Dec. 11, 1963, 186 (1964) of March 4, 1964, 188 (1964) 
of April 9, 1964, 189 (1964) of June 4, 1964, 190 (1964) of June 9, 1964, 191 (1964) 
of June 18, 1964, 193 (1964) of Aug. 9,.1964, 199 (1964) of Dee. 30, 1964, 202 (1965) 
of May 6, 1965, 205 (1965) of May 22, 1965, 215 (1965) of Nov. 5, 1965, 216 (1965) 
of Nov. 12, 1965, 217 (1965) of Nov. 20, 1965, 218 (1965) of Nov. 23, 1965, 221 (1966) 
of April 9, 1966, 226 (1966) of Oct. 14, 1966, 232 (1966) of Dec. 16, 1966. See note 
27 above. 

29 By its Res. 109 of Dec. 124, 1955, the Security Council recommended to the General 
Assembly the admission to the United Nations of Albania, Austria, Bulgaria, Cambodia, 
Ceylon, Finland, Ireland, Italy, Jordan, Hungary, Laos, Libya, Nepal, Portugal, 
puma ed Spain. Before this resolution was put to a vote as a whole a separate 
vote was!held on each applicant at the 705th meeting of the Council. The separate votes 
on Austria, Cambodia, Ceylon, Finland, Ireland, Italy, Jordan, Laos, Libya, Nepal, 
Portugal! and Spain were all unanimous. Two permanent members abstained on the 
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San Marino would not be parties to the Statute of the International Court 
of Justice, as a permanent member abstained on the Security Council 
resolutions recommending to the General Assembly the conditions on 
which these states should become parties to the Statute.*° The United 
Nations Foree in the Congo would have been established imitially without 
legal foundation,®* three permanent members of the Security Council hav- 
ing abstained on the resolution under which it was set up by the Secretary 
General. The same would be true of the United Nations Force in Cyprus,” 
two permanent members having abstained on the particular operative para- 
graph of the Security Council resolution which recommended the creation 
of the Force. Many other equally pertinent examples might be cited, in 
connection with nearly every subject considered by the Security Council,** 
but these should serve to illustrate some of the legal effects which might 
be derived from arriving at the conclusion that a voluntary abstention by 
a permanent member on a non-procedural question is tantamount to a veto. 

Such a conclusion would be contrary to twenty years of consistent prac- 
tice, practice expressly supported by each permanent member of the Se- 


separate votes on Albania, Bulgaria, Hungary and Rumania. When the resolution was 
put to a vote as a whole, two permanent members abstained which, if such abstentions 
were tantamount to vetoes, would Lave nullified the effect of the separate unanimous 
votes and would have prevented the adoption of the resolution as such. See Repertoire 
Supplement 1952-1955, op. cit. note 25 above. The admission of Algeria, Indonesia, 
Israel, Mongolia and Mauritania was recommended by the Security Council by separate 
resolutions, respectively as follows: 176 (1962) of Oct. 4, 1962 (1020th meeting); 86 
(1950) of Sept. 26, 1950 (503rd meeting); 69 (1949) of March 4, 1949 (414th meeting); 
and 166 and 167 (1961) of Oct. 25, 1961 (971lst meeting). A permanent member ab- 
stained in the vote on each of these resolutions. See Repertoire and Supplement 1959- 
1963, op. ett. notes 22 and 25 above. 

30 Res. 71 (1949) of July 27, 1949, adopted at the 432nd meeting of the Security 
Council (Liechtenstein) and Res. 108 (1953) of Dec. 3, 1953, adopted at the 645th 
meeting of the Security Council (San Marino). See Repertoire, op. cit. note 22 above, 
and Supplement 1952-1955, note 25 above. 

31 Res. 143 (1960) of July 14, 1960, adopted at the 873rd meeting of the Security 
Council. See Repertoire Supplement 1959-1963, op. cit. note 25 above. 

32 Operative par. 4 of Res. 186 (1964) of March 4, 1964, recommending ‘‘the 
creation, with the consent of the Government of Cyprus, of a United Nations Peace- 
Keeping Force in Cyprus... .’’ See U.N. Doe. S/INF/19/Rev. 1, p. 3. 

33 Some of the items in connection with which one or more resolutions of the Security 
Council have been adopted with one or more permanent members abstaining are the 
following: Spanish Question, Greek Frontier Incidents Question, General Regulation 
and Reduction of Armaments, Corfu Channel Question, Trusteeship Agreement for the 
Former Japanese Islands, Reports of the Commission for Conventional Armaments, 
Indonesian Question, India-Pakistan Question, Palestine Question, Reports of the Atomic 
Energy Commission, Admission of new Members to the United Nations, Applications 
of non-members to become parties to the Statute of the International Court of Justice, 
Report of the Security Council to the General Assembly, Complaint by Lebanon, 
Situation in the Republic of the Congo, Reports by the Secretary Generel concerning 
Yemen, the situation in Territories in Africa under Portuguese Administration, Question 
of race conflict in South Africa, the Cyprus Question, Complaint by Yemen, Complaint 
concerning acts of aggression against the territory and civilian population of Cambodia, 
Question relating to Southern Rhodasia, Question relating to the Dominican Republic. 
For listing of the decisions concerned, see Repertoire, op. cit. note 22 above, and 
Supplements thereto, op. cit. note 25 above. 
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curity Council.** Furthermore, while that practice was questioned in a 
few instances in the early stages by other members of the Council, no 
objections to it were ever sustained, and it appears to have been sup- 
ported automatically, without any question, since the end of 1949.33 It 
has been tacitly aequiesced in by the General Assembly and many of its 
Members have cited it with approval. The Assembly adopted, as far back 
as 1946, a resolution recommending to the Security Council 


the early adoption of practices and procedures, consistent with the 
Charter, to assist in reducing the difficulties in the application of 
Article 27 and to ensure the prompt and effective exercise by the 
Security Council of its functions.’ 


The practice whereby a voluntary abstention by a permanent member 
is not treated as tantamount to a veto is therefore one of the most clearly 
established practices in the Security Council. The records of the San 
Francisco Conference do not indicate that the practice is contrary to the 


Charter. The so-called ‘‘veto power’’ is conferred only upon permanent 


members of the Seeurity Council in view of their special responsibilities 


for the maintenance of international peace and security. It is within their 
svecial' purview to determine under what terms and conditions they will 
exercise this right. The five permanent members have been unanimously 
agreed, since the earliest days of the United Nations, that voluntary ab- 


stentions on their part are not tantamount to a veto, and the Security 


Council and the General Assembly have always accepted that interpreta- 

tion. 

A distinguished Soviet authority, and former member of the Inter- 
national Law Commission, considers that subsequent practice in the appli- 
cation of Article 27, paragraph 8, of the Charter offers a perfect example 
of modification of a treaty provision by such practice. He has written 
as follows: 

; . . examples in which custom modifies a rule contained in a treaty 
are relatively rare, since the treaty generally provides the procedure 
by: which it shall be modified or denounced. Nevertheless, from the 
judicial standpoint, such modifications are possible with the agreement 
of all the contracting parties. The modifications may be express 
(though not in the form provided in the treaty), or they may be tacit. 

34 See| pp. 743-744 above. 

35 See Repertoire, op. cit. note 22 above. See also Gross, loc. cit. note 1 above, at 217 
to 224, summarizing, inter alia, discussion in the General Assembly in 1949 on the one 
occasion, in ecnnection with the admission of Israel, when a number of representatives 
expressed some doubt concerning the validity of a resolution of the Council on which a 
permanent member abstained. 

38 Thei Repertoire and Supplements, op. cit. notes 22 and 25 above, do not list any 
discussion of the effects of a voluntary abstention by a permanent member after 1949. 

87 General Assembly Res. 40 (I) of Dee. 13, 1946. When this and other recommenda- 
tions contained in the resolution were discussed in the Security Council at its 197th 
meeting | on Aug. 27, 1947, the President (Syria) remarked that ‘‘almost the only 
result of these recommendations of the General Assembly ... has been that there have 

aen abstentions in some cases, which have proved helpful’? See Repertoire, op. cit. 
note 22 ‘above, Case 184, p. 174. See also note 21 above. 
l 
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These examples of modification involve in most cases developing, 
completing or interpreting the provisions of the treaty. 

The interpretation of paragraph 3 of Article 27 of the Charter 
which has been followed by the Security Council is a perfect illustra- 
tion of this kind of case. According to that text, decisions of the Se- 
curity Council on matters other than procedural matters are made by 
an affirmative vote of seven members including the concurring votes 
of the permanent members. The text, however, does not provide for 
the case in which one of the permanent members abstains. Under an 
express or tacit agreement of the members of the Security Council, 
the Council in practice limits itself to the Zollowing interpretation: 
the abstention in a vote of one of the permanent members is not con- 
sidered a negative vote and does not prevent the adoption of a decision. 

What are the logical foundations of this rule? Each member of 
the Security Council has the right to define its position in regard 
to a resolution under discussion. It will vote in favour if it supports 
the resolution, or will abstain if it does not seek its adoption without, 
however, opposing it. Finally, the member will vote against in order 
to register its disagreement. 

This rule, which arose out of the interpretation given to Article 
27 of the United Nations Charter by the Security Council, to some 
extent develops and completes paragraph 3 of that Article. That in- 
terpretation was tacitly adopted by the Members of the United Nations, 
and has become an integral part of the practice of the Council.** 


[Unofficial translation from the French] 


Likewise, a distinguished Latin American jurist and member of the 
International Law Commission gives the following explanation of the prac- 
tice of voluntary abstention: 


The practice of voluntary abstention may he regarded as an express 
or implicit agreement among the five permanent members, as a self- 
denying ordinance to the effect that a permanent member who has the 
opportunity to exercise its veto power but chooses to refrain from 
exercising it should not be obliged to have its abstention counted as a 
negative vote. This development was accepted by the permanent 
members themselves as a means to mitigate the rigors of the veto and 
the absurd situation of having to vote in favor of a resolution which 
they oppose in order not to prevent it from being adopted. The 
practice is strongly influenced by League of Nations precedents, where, 
in counting the votes, abstentions from voting were disregarded.” 


THE PRACTICE OF VOLUNTARY ABSTENTIONS IN RELATION TO DECISIONS OF 
THE SECURITY COUNCIL UNDER CHAPTER VII or THE CHARTER 


As indicated in the introduction to the present note, it has been argued 
recently that the long practice of the Security Council of not regarding 
voluntary abstentions as tantamount to a veto is inapplicable to decisions 
under Chapter VII of the Charter, which comprises Articles 39 to 51 and 
which deals with action with respect to threats to the peace, breaches of the 
peace and acts of aggression.*® Is there support for such an argument 

38 G. I. Tunkin, Droit International Publie 94-95 (1965). 


88 Jiménez de Aréchaga, op. cit. note 1 above, at 20-21. 
40 See p. 738 above. 
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in the text of Article 27, in the history of the drafting of the Charter or in 
the subsequent practice of the Security Council? These questions are 
separately considered below. 

Paragraph 2 of Article 27 of the Charter provides that: ‘‘Decisions of 
the Security Council on procedural matters shall be made by an affirmative 
vote of | nine members.’’ Paragraph 3, as already seen, lays down in part 
that decisions ‘‘on all other matters shall be made by an affirmative vote 
of nine! members including the concurring votes of the permanent mem- 
bers.’? ‘Paragraphs 2 and 3 of Article 27 therefore distinguish only be- 
tween voting ‘ ‘on procedural matters’’ and ‘‘on all other matters,” and 
not betiveen voting under Chapters VI and VII of the Charter, wee 
that, as laid down in the final proviso of paragraph 3, a party to a dispute 
is required to abstain from voting in a decision under Chapter VI. 

The records of the San Francisco Conference make it clear that no other 
distinction was intended. At the Conference, Australia introduced an 
amendment which provided in its final form that: 


Decisions made by the Security Council in the exercise of any of 
its duties, functions and powers under [Chapter VI] shall be deemed 
to be decisions on procedural matters. 

i 


In explanation of this amendment, Australia said that: 
| 


.j.. a clear distinction should be drawn between pacific settlement 
of disputes . . . and action taken to deal with threats to the peace or 
i of aggression. Countries which might be prepared, reluctantly, 
o a right of veto by the great Powers upon action under 
ter VII], could see no reason at all for their having a right of 

veté ue [ Chapter VI]. Under the Yalta formula, parties to a 
dispute under {Chapter VI] were debarred from voting. In agreeing 
to this formula the countries represented at Yalta would seem to have 
intended to go further, namely, to admit that countries which are not 
parties to a dispute should not be permitted through exercise of their 


veto to prevent steps for pacific settlement. Such steps were in the 
interests of all powers great and small. se 


The Sponsoring Powers, however, were sina not in agreement with 
the Australian proposal, which would have confined the veto to decisions 
under Chapter VII. In the ‘‘Statement by the Delegations of the Four 
Sponsoring Governments on Voting Procedure in the Security Council,’’ * 
which was issued at the Conference, those governments and France de- 
elared ihter alia that: 


1 The Yalta voting formula recognizes that the Security Council, 
in discharging its responsibilities for the maintenance of international 
peace and security, will have two broad groups of functions. Under 
[C japters VI and VII], the Council will have to make decisions which 
involve its taking direct measures in connection with settlement of 
disputes, adjustment of situations likely to lead to disputes, determina- 


i 

4111 UNCIO Does. 492. In the text of this amendment, and in the quotations from 
the San ! rancisco records which follow, the existing numbering of Charter chapters 
and oi has been substituted in brackets for the corresponding number of the 


Dumbarton Oaks proposals. 
42 Tbid. 309. 43 See p. 740 above. 
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tion of threats to the peace, removal of threats to the peace, and sup- 
pression of breaches of the peace. It will also have to make decisions 
which do not involve the taking of such measures. The Yalta formula 
provides that the second cf these two groups of decisions will be gov- 
erned by a procedural vote—that is, the vote of any seven members. 
The first group of decisions will be governed by a qualified vote—that 
is, the vote of seven members, including the concurring votes of the 
five permanent members. ... 

2. For example, under the Yalta formula a procedural vote will 
govern the decisions made under [Articles 28 to 32 of the Charter]. 
This means that the Council will, by a vote of any seven of its members, 
adopt or alter its rules of procedure; determine the method of selecting 
its President; organize itself in such a way as to be able to function 
continuously ; select the times and places of its regular meetings; estab- 
lish such bodies or agencies as it may deem necessary for the perform- 
ance of its functions; invite a Member of the Organization not repre- 
sented on the Council to participate in its discussions when that 
Member’s interests are specially affected; and invite any State when 
it is a party to a dispute being considered by the Council to partici- 
pate in the discussion relating to that dispute. 


4, Beyond this point, decisions and actions by the Seeurity Council 
may well have major political consequences and may even initiate a 
chain of events which might, in the end, require the Council under its 
responsibilities to invoke measures of enforcement under [Chapter 
VII}. This chain of events begins when the Council decides to make 
an investigation, or determines that the time has come to call upon 
States to settle their differences, or make recommendations to the 
parties. It is to such decisions and actions that unanimity of the 
permanent members applies... .*4 


The view of the Sponsoring Governments and France prevailed, the 
Australian amendment was rejected,“ and the Yalta formula was adopted.*® 
There is therefore no particular basis in the text of the Charter or in the 
San Francisco records for treating differently a voluntary abstention by 
a permanent member of the Council when the latter is acting under 
Chapter VI and when it is acting under Chapter VII, as the veto power 
may be exercised equally in both instances. 

The practice of the Security Council since its inception bears out this 
view. While the Council does not normally specify the chapter of the 
Charter under which it is acting, and opinions may therefore differ with 
respect to the Charter chapter and articles on which a particular decision 
is based, there are a few clear examples of the Council acting under 
Chapter VII where the resolution was declared to be adopted, although 
one or more of the permanent members had abstained. The question of 
the effect of such abstentions was not even raised in these cases, the matter 
presumably being regarded as settled. Thus, by its Resolution 54 of July 
15, 1948, the Council, inter alia, determined ‘‘that the situation in 
Palestine constitutes a threat to the peace within the meaning of Article 
39 of the Charter of the United Nations.” The Council further ordered 


4411 UNCIO Does. 711-712. 45 Ibid. 494. 
46 Thid. 518, 
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‘the Governments and authorities concerned, pursuant to Article 40 of 
the Charter, to desist fror further military action’’ and declared 


that failure by any o? the Governments or authorities concerned to 
comply . . . would demonstrate the existence of a breach of the peace 
within the meaning of Article 39 of the Charter requiring immediate 
consideration by the Security Council with a view to such further 
action under Chapter VII of the Charter as may be decided upon by 
the Security Council.*" 

One of the permanent members of the Security Council abstained on this 

resolution. 

Two other very recent examples are Security Council Resolutions 221 
and 232 of April 9 and December 16, 1966, respectively, concerning South- 
ern Rhodesia. The first of these resolutions has been deseribed in the 
introduction to this note.t® By the second resolution *® the Council, ‘‘act- 
ing in accordance with Articles 39 and 41 of the United Nations Charter,”’ 
determined ‘‘that the present situation in Southern Rhodesia constitutes 
a threat to international peace and security” and thereafter provided for 
the application of selective mandatory sanctions against certain Rhodesian 
exports and imports. Both these resolutions were declared adopted, with- 
out obj ection, although two permanent members abstained in the vote on 
each of them. 

Apart from such clear examples, other instances may be found where 
one or more permanent members considered that certain decisions of the 
Council| had been taken under Chapter VII of the Charter, and where 
those members acted on the assumption that the decisions had been validly 
made with certain permanent members abstaining. To take one example, 
the United States on several occasions expressed the view that Security 
Council ' Resolutions 27 and 36 of August 1 and November 1, 1947, re- 
spectively, relating to the Indonesian question, were adopted under Article 
40 of the Charter.® By the first of these resolutions the Council called 
for a cessation of hostilities in Indonesia, and, by the second, for consulta- 
‘tions between the parties to give effect to a cease-fire. Abstentions by 
permanent members were recorded in the votes on both these resolutions." 

It may be concluded, therefore, that there is no basis in the text of the 
Charter ‘or in the practice of the Security Council to distinguish between 
the effect of a voluntary abstention by a permanent member when the 
Council| is acting under Chapter VII of the Charter and when it is 


acting ae other chapters and articles. 


Re-EVALUATION OF THE PRACTICE or VOLUNTARY ABSTENTIONS IN THE LIGHT 
OF THE ENTRY INTO FORCE oF THE CHARTER AMENDMENTS 


The one question that remains to be examined is whether the practice 
of treating voluntary abstentions by permanent members as not tantamount 


47 Reso utions, etc., loc. cit. note 27 above, 1948, pp. 22-23. 

48 See pp. 737-738 above. 

49 U.N.| Doc. S/RES/232 (Dec. 16, 1966); 61 AJIL. 654 (1967). 

50 See Repertoire, op. cit. note 22 above, p. 430, Case 4, and p. 433, Cases 6 and 7. 


61 U.N.| Docs. S/P.V.1277 (April 9, 1966) and S/P.V.1340 (Dee. 16, 1966). 
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to a veto has been affected by the entry into force of the Charter amend- 
ments, increasing membership in the Security Council from eleven to 
fifteen and the majority required from seven votes to nine. As already 
pointed out, these amendments now in theory permit the adoption of a 
decision by the Security Council with all the permanent members ab- 
staining.” 

So far as the practice of the Security Council is concerned, this question 
has already been answered in the negative, as the Council has adopted a 
number of resolutions since the entry into force of the Charter amend- 
ments, with one or more of the permanent members abstaining, among 
which were Resolutions 221 and 232 of April 9 and December 16, 1966, 
referred to above? In none of these instances did any merater of the 
Council cast doubt on the validity of the resolution involved. In this 
respect the members of the Council were aware of the views of certain 
Member States which had reserved their position on the validity of one of 
the resolutions concerned,** so it cannot be said that the Council was not 
cognizant of the issue. 

Furthermore, there is nothing in the proceedings of the General As- 
sembly at its Eighteenth Session leading up to the adoption of the Charter 
amendments which indicates that those amendments were intended to 
overturn or reverse existing practices of the Council. The particular 
item under which the amendments were adopted was entitled ‘‘ Question of 
equitable representation on the Security Council and the Economic and 
Social Council,” and the debate centered around the issue of increasing 
membership in the Council in the light of the fact that membership in the 
Organization had more than doubled since the Charter came into force 
in 1945.5° No permanent member of the Council ever referred to, much 
less reserved, its position regarding the effect of the amendments on 
the practice of voluntary abstention. Nevertheless, those amendments were 
surely adopted in full knowledge of the effect attributed by the Council 
to voluntary abstentions by the permanent members. 

Is the practice affected by the number of permanent members who ab- 
stain? Once it was established in practice that a voluntary abstention 
by a permanent member was not tantamount to a veto, there does not ap- 
pear to be any reason why more than one such abstention on & particular 
issue should have a different legal effect and amount to a veto. In the 
case of at least 27 5” of the 87 resolutions referred to above,®® more than 

52 See pp. 738~739 above. 

53 See p. 750 above. Some other examples are Res. 215 (1965), 216 (1965), 217 
(1965) and 218 (1965) of Nov. 5, 12, 20 and 23, 1965. 

54 See pp. 737-738 above. 

55 See U.N. General Assembly, 18th Sess., Official Records, Special Political Com- 
mittee, 417th to 429th meetings; ibid., Plenary Meetings, 1285th meeting, and tbid., 
Annexes, agenda items 81, 82 and 12. 58 Ibid., Annexes, U.N. Doe. A/5520. 

57 E.g., Security Council Res. 15 (1946) of Dec. 19, 1946, 27 and 30 (1947) of 
Aug. 1 and 25, 1947, 47 (1948) of April 21, 1948, 51 (1948) of June 3, 1948, 63, 64, 
and 66 (1948) of Dec. 24, 28 and 29, 1948, 67 (1949) of Jan. 28, 1949, 95 (1951) of 


Sept. 1, 1951, 109 (1955) of Dee. 14, 1955, 143 (1960) of July 14, 1960, 161 (1961) of 
Feb. 21, 1961, 169 (1961) of Nov. 24, 1961, 180 (1963) of July 31, 1968, 181 (1968) 
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one permanent member abstained in the vote on the whole or on. parts 
thereof and, on Resolution 202 of May 6, 1965,°° adopted before the entry 
into force of the Charter amendments, four permanent members abstained. 

There consequently does not appear to be any reason why a decision of 
the Security Council could not now be adopted, under either Chapter 
VI or VII of the Charter, with all five permanent members abstaining, 
provided the decision obtained nine affirmative votes from the non-perma- 
nent members. As a practical matter, it would seem extremely unlikely 
that any major enforcement measures under Chapter VII of the Charter 
would be taken with all the permanent members abstaining. The imple- 
mentation of such measures would, in all probability, require the active 
co-operation of all or some of the permanent members and it is difficult 
to believe that those members would be prepared to commit themselves, 
through abstention, to taking measures with which they did not fully 
agree, when negative votes on their part could free them of such a com- 
mitment. If such cases do arise in the future, the permanent members 
must be, deemed to be aware of the consequences in the light of the previous 
interpretation which they originated and which they have applied con- 
sistently since the establishment of the United Nations with respect to 
voluntary abstentions on their part under Article 27, paragraph 3, of the 
Charter, That practice has been acquiesced in by other Members of the 
Organization, and can now be considered a firm part of the constitutional 
law of the United Nations. 


of Aug. 7 1963, 183 (1963) of Dee. 11, 1963, 186 (1964) of March 4, 1964, 188 (1964) 
of April | 9, 1964, 190 and 191 (1964) of cant 9 and 18, 1964, 199 (1964) of Dec. 30, 
1964, 202 (1965) of May 6, 1965, 218 (1965) of Nov. 23, 1965, 221 (1966) of April 9, 
1966, 226 (1966) of Oct. 14, 1966, and 232 (1966) of Dee. 16, 1966. 

58 See | p. 744 above. 

59U.N. Doc. S/RES/202 (1965) (May 6, 1965). This resolution dealt with the 
question of Southern Rhodesia. 
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EDITORIAL COMMENT 


WHEN IS THERE A THREAT TO THE PEACE?—RHODESIA 


To read the indictment of Rhodesia by the Organization of African ` 
Unity in November, 1966, and a week later by the United Nations General 
Assembly on November 17,1 and again a month later by the Security 
Council on December 16,? one would come to the conclusion that some 
crime of first magnitude was being committed by the Smith Government 
and not rather a serious delinquency such as one and all of the colonial 
Powers committed with impunity in Africa within the memory of most 
of us. Admitting that some 220,000 whites are in control of some four 
million Africans, denying them what are accepted today as majority rule 
and other civic rights, what transformed so suddenly what was a common 
situation a generation ago into what is a threat to the peace today, and 
whose peace at that? 

A British colony declares its independence on November 11, 1965, and 
puts into effect a constitution im which the non-white majority is given 
limited representation and civic rights. Although the new state was only 
following the British colonial tradition that preceded it, Britain was free 
to deny independence to the new state and call upon it to recognize the 
rights of the majority as a condition of recognition. Times had changed; 
the old order of colonial administration was not sufficient. Well and 
good! But perhaps the constitution drawn up by the new government 
could be modified to prevent abuses and to make ‘‘nnimpeded progress to 
majority rule,” and assurance could be given that the basis proposed for 
independence was acceptable to the people of Rhodesia as a whole. De- 
tailed discussions to that effect took place between the British Prime Min- 
ister and Mr. Smith, but the proposals for an adjustment were rejected. 

What then? Great Britain denied recognition of independence and 
Rhodesia continued defiant. Was there to be a resort to military force to 
bring back the colony to subjection? The day of war was past; but there 
were economic sanctions that might be applied, among others the efficient 
oil sanction that might bring the economy of Rhodesia to a stop. Great 
Britain had in law every right to resort to such measures as an alternative 
to military force. But the geographic situation of Rhodesia made it 
difficult to apply economic sanctions effectively. So the British Govern- 
ment had recourse to the United Nations in the hope that the collective 
action of its Members might bring the recalcitrant state to terms. 

On what ground could the United Nations justify taking up what was 
primarily a domestic issue between a mother country and its colony? The 
General Assembly and the Security Council had long been urging the 
mother country to remedy conditions in Rhodesia; but as late as 1968 it 


1 Res. 2151 (XXI); 61 AJL. 652 (1967). 
2 Res. 282 (1966); 61 A.J.I.L. 654 (1967). 
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was not believed to be a task that could be carried out forthwith. Now 
with Great Britain ready, there was the formidable obstacle of Article 2 
(7) of the Charter, prohibiting intervention ‘‘in matters which are essen- 
tially within the domestic jurisdiction of any state.” But i? Great Britain 
asked for intervention, would that fall under the prohibition? And then 
there was the exception, that the principle of non-intervention must not 
prejudice the application of enforcement measures in the ease of a threat 
to the peace. But where was the threat to the peace to be found? The 
Organization of African Unity (0.A.U.), meeting in Addis Ababa in No- 
vember, had declared that ‘‘the Southern Rhodesia independence crisis 
constitutes a threat to international peace and security,’’ and had called 
upon its members to impose sanctions against the ‘‘illegal regime’’ and 
to give aid to the Zimbabwe people, going so far as to condemn even the 
talks between the British Government and the ‘‘rebel settler regime.” 

Here was, indeed, a potential threat to the peace, based upon the prin- 
ciple that the denial of ‘‘majority rule’’ in one country car justify neigh- 
boring countries in openly intervening to protect a racial group against 
injustice. But was that situation one that the United Nations could 
recognize as a threat to the peace? Could the United Nations intervene on 
its partion the ground that there was danger that certain of its Members 
might violate the law by intervening in Rhodesia on no other ground than 
the denial of majority rule? I£ it could, then there might be threats to 
the peace in a dozen other countries in which one form or another of dis- 
crimination, if not racial, might justify intervention. 

In its resolution of December 16, 1966, the Security Council, declaring 
itself “deeply concerned that the Council’s efforts so far and the measures 
taken by the administering Power have failed to bring the rebellion in 
Southern Rhodesia to an end,’’ took the final step of adopting a resolution 
‘t determining that the present situation in Southern Rhodesia constitutes 
a threat to international peace and security’’; and, after specifying the 
sanctions to be applied, reminded the Member States that the failure or 
refusal by any of them to implement the resolution would constitute a 
violation of Article 25 of the Charter. An earlier resolution of the Gen- 
eral Assembly had gone further in declari ing ‘‘the inalienable right of the 
people of Zimbabwe to self-determination and independence,’’ condemning 
‘foreign panos and other interests’’ for supporting the ‘‘illegal racist 
minority regime’’ and preventing the ‘‘African people of Zimbabwe from 
attaining freedom and independence,’ and calling upon all states to 
render to them all moral and material support to achieve their freedom 
and independence. 

The issue is thus presented, not whether Great Britain is justified in 
refusing recognition of Rhodesian independence except in accordance 
with a ‘constitution prescribing higher standards in respect to the rights 
of the African majority, but whether there is an actual threat to the peace 
under Chapter VII of the Charter involved in the sanctions which the 


8 Details of the resolutions of the General Assembly and of the Security Council may 
be found in 1963 Yearbook of the United Nations 469 ff. 
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members of the Organization of African Unity and others have declared 
they are prepared to put into effect against the alleged ‘‘illegal regime’’ in 
Rhodesia. Assuming that the General Assembly and the Security Couneil 
were influenced in their separate decisions to apply sanctions because of 
the danger that neighboring African states and others might make trouble, 
was it not the duty of the two bodies, speaking with authority, to issue a 
restraining order against violent interference by one state in what was 
still, under the law, a domestic situation? Or has international law de- 
veloped to the point where a mother country, not wishing to use military 
force against a rebellious colony, may seek to avoid local violence by 
calling upon the United Nations to make its economic sanctions effective? 
On January 5, 1967, President Johnson issued an Executive Order to carry 
out the resolution of the Security Council of December 16.4 Exports and 
imports are alike involved. 

Is the precedent a good one? Ambassador Goldberg, in his address of 
December 29,5 emphasized that the decision of the Security Council under 
Article 39 ‘‘is conclusive and not to be contested by any member.’’ The 
decision is indeed final in the sense that the Members of the United 
Nations are obligated individually to carry out the decision; but finality 
in law does not guarantee wisdom in fact. We have now a rule that 
practically stamps racial discrimination in a partizular state as constituting 
a threat to the general peace. Doubtless it is, but how serious is it? 
And a question might well be raised whether the earlier resolutions of the 
General Assembly and the Security Council reiterating the threat to the 
peace were not in part responsible for the threat. Less drastic pressure 
might well have been brought against Rhodesia and slower progress made 
towards the objective of majority rule rather than magnify the denial of 
it into a threat to the peace under the Charter. 

C. G. Fenwick 


4 The latest documents may be found in 6 Int. Legal Meterials No. 1 (1967). 
5 ‘t International Law in the United Nations,’’ address before the Association of 
American Law Schools, Washington, D. C., 56 Dept. of State Bulletin 140 (1967). 
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DEVELOPMENTS IN THE LAW AND INSTITUTIONS 
| OF INTERNATIONAL ECONOMIC RELATIONS 


{ 
[Editor's note: This marks the inauguration of a new department in the 
JOURNAL, the purpose of which is to bring to our readers more frequent 
and systematized treatments of major developments in international eco- 
nomic relations, emphasizing their legal and institutional aspects. It is | 
our plan: to have this department appear twice a year, and to devote the first 
four appearances, respectively, to UNCTAD (this issue’s subject), the re- 
sults of the Kennedy Round negotiations, developments in international 
monetary affairs, and developments in international financial matters. 
Thereafter, we anticipate that each appearance will include shorter-run 
developments across the field of international economic relations. The de- 
partment, while informational and analytical, will no doubt express the 
opinions of the various authors on matters upon which opinions differ. 
Sone the JOURNAL is not responsible for any of those views.— 


| UNCTAD 
By STANLEY D. METZGER 
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Substantial efforts have been made since the close of World War II 


to transfer resources directly from the richer to the poorer countries 


in order to foster economie development. There have been multilateral 
lending |agencies such as the International Bank for Reconstruction and 
Development, the Inter-American Development Bank, the International 
Development Association, the new Asian Development Bank, and the 
United Nations’ Special Fund; bilateral American programs such as the 
lending and granting activities of the Export-Import Bank and the vari- 
ous AID programs; bilateral foreign programs such as the French and 
British loan and grant programs to their respective former colonial terri- 
tories (and the few which remain under formal political tutelage), the Jap- 
anese loan and grant programs in the form of reparations and successor pro- 
grams, the German loan program (largely in the form of short to medium- 
term export credits); and loose co-ordinating or aid-policy discussion 
centers such as the Colombo Plan and the Development Assistance Com- 
mittee of the Organization for Economie Co-operation and Development. 

Nonetheless, it is clear that the amount of resources transferred has been 


insufficient to move the overwhelming number of less developed countries 

1 Mikesell, Publie International Lending for Development (1966), is a very good 
short descriptive analysis of the lending institutions and their policies. A good brief 
description of various national programs, particularly European national programs, can 


be found!in Rubin, The Conscience of the Rich Nations 25-54 (1966), reviewed below, 
p. 845. 
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to a position of ‘‘self-sustaining growth.’’? This has led to a renewed 
double-pronged effort by the less developed countries, acting in greater 
unison than hitherto, aimed at securing more direct foreign assistance m 
the form of loans and grants, and as a newer element, indirect aid in the 
form of various trade measures. 

The first branch of this effort—increased direct foreign aid—was publi- 
cized in 1960 as the ‘‘ United Nations Development Decade.’’ It had as its 
goal that less developed countries attain by 1970 a minimum annual growth 
rate in aggregate national income of 5 percent, and, as its principal ex- 
ternal assistance component, a foreign aid contribution of 1% of the gross 
national product of each of the developed countries. Actually, this 
goal was modest enough, measured by the task of development.* One ex- 
ample suffices: at the outset of the Development Decade, Pakistan, in 1960, 
adopted a five-year plan estimated to cost $4 billion, of which she hoped 
to raise 60 percent domestically and 40 perzent, amounting to $1,680 
million, from foreign sources. If successful, Pakistan asserted, the plan 
might enable her to raise per capita income from $50 to $55 a year by the 
end of 1965!° 

But the portents for increased foreign aid were not especially good in 
the earliest part of our present decade, and steadily became worse. The 
1% goal has been missed by a wide margin. The reasons for the current 
disheartening prospects for Increased direct aid are varied: disenchantment 
with the results of past efforts; balance-of-payments problems in the United 
States, which has been and remains the principal supplier of foreign aid; 
American preoccupation with the Viet-Nam war. which is related, of course, 
to balance-of-payments considerations; and lessened tension with the Soviet 
Union, rendering less urgent the need to expand expenditures for palpably 
political short-term ends. ‘This, of course, is no sort of catalog. 

In addition, the less developed countries, most of which kad recently 
emerged from various forms of political tutelage into political independence, 


2 It is almost impossible to secure agreement on what constitutes ‘‘aid.’’ The De- 
velopment Assistance Committee of the OECD has estimated that total official and 
private ‘‘long-term’’ flows of financial resources to less developed countries and multi- 
lateral agencies (disbursements) amounted to something over $8 billion annually in 
1962-1964 (Rubin, op. cit. note 1 above, at 154-158). However, one must keep in mind 
that the growing debt burden (to say nothing of repatriation of earnings on privately 
invested capital) means that many developing countries are obliged to repay about 50 
percent of all new resources transferred. See Prebisch, Statement at 93d Plenary Meet- 
ing, Trade and Development Board, United Nations Conference on Trade and Develop- 
ment (UNCTAD), Aug. 31, 1966 (TD/B/103/Rev. 1, Sept. 6, 1966), p. 5. 

3 Proceedings of UNCTAD, Final Act and Report, U.N. Doc. E/Conf. 46/141, Vol. 
I (1964), p. 44. 

4 Recently the Executive Secretary of the United Nations Economic Commission for 
Asia and the Far East pointed out that the 1%. figure was insufficient ‘‘in view of higher 
costs, greater absorptive capacity and greater need in the developing countries as a 
result of improving technology.’? New York Times, April 3, 1967. 

6 Washington Post, March 3, 1960; see Metzger, International Law, Trade and 
‘Finance 130 (1962). 

e Prebisch, note 2 above, at 5, states that the figure was 0.83 percent in 1961, 0.65 
percent in 1964, and 0.69 percent in 1965, 


758 THE AMERICAN JOURNAL OF INTERNATIONAL LAW (Vol. 61 


! 
i 
faced with a sluggish increase of exports because of fallen prices of many 
basie commodities,” were anxious to change the form of foreign. aid from the 
bilateral client-state relationship, with its inevitable political and economic 
strings. ‘Multilateral direct loans and grants from richer to poorer na- 
tions were, of course, more consonant with political independence than 
bilateral aid, because there were fewer political and economic conditions ° 
and were therefore to be preferred. But, as noted, it was becoming in- 
creasingly more difficult to get multilateral aid in desired quantities, and 
repayments of aid extended in the past, both multilateral and bilateral, 
were becoming a very substantial and onerous offset.1° 

This meant that the second prong of the attack upon economic develop- 
ment was in the form of international measures relating to trade whose aim 
was the transfer of resources from the richer to the poorer nations in an 
amount greater than is consequent upon the ‘‘ordinary’’ workings of the 
markets in goods. 

The movement in this direction, now well under way, may be said to 
have begun officially in 1962, when the Economie and Social Council of the 
United Nations called for a United Nations Conference on Trade and 
Development. While it recognized ‘‘the importance of increasing the 
net inflow of long term capital to developing countries and improving its 
terms and conditions,’’ the thrust of the resolution was ‘‘the vital im- 
portance of the rapid growth of exports and export earnings of developing 
countries, of primary products and manufactures, for promoting their eco- 
nomic development.”’ Calling attention to the ‘‘drop in prices of primary 
commodities’? in recent years, and the worsening in the terms of trade 
of developing countries with developed countries (relatively lower prices 
received for imports than are paid for manufactured imports), ? ECOSOC 

i 


7 Isaiah ‘rank, tt New Perspectives on Trade and Development,’’ 45 Foreign Affairs 
522 (April, 1967). Prof. Frank points out that earnings from exports in the latter 
half of the! 1950’s increased on the average 3%. annually. In the 1960-1965 period, 
however, the rate has keen 6% per annum. 

8 Some of the conditions imposed upon countries receiving bilateral assistance from 
the United States are restrictions upon the terms of nationalization of, or breaches of, 
contract concerning American-owned property beyond those imposed by international 
law; restraints upon trading with Cuba, North Viet-Nam, China, the U.S.S.R., and 
countries controlled by China or the U.S.8.R.; the requirement that half of all cargoes 
financed by U.S. governmental funs be shipped in American flag vessels; and that 
loans be tied to American purchases. See 1 Metzger, Law of International Trade, 
Documents land Readings 132-137, 247; 2 ibid. 1137-1151, 1154-1157; Rubin, note 1 
above, at 34-35. 

9See 1 Metzger, note 8 above, at 130-132, for a colloquy during Congressional econ- 
sideration af 1964 legislation to augment IDA’s resources, which indicates that multi- 
lateral aid is not free of such conditions. 10 Note 2 above. 

11 UNCTAD, Basie Documents 1 (1966), hereinafter referred to as Basic Documents. 

12 The ‘worsening of the terms of trade’? argument has been sharply disputed by 
many development economists. Harry G. Johnson, for example, states categorically in 
his very good book, Eeonomic Policies toward Less Developed Countries 28-29 (1967), 
that ‘‘the alleged long-run tendency of the terms of trade to move against primary 
products is, not consistent with the empirical evidence, which shows a succession of 
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emphasized that ‘‘measures to impart stability in international commodity 
markets at remunerative levels’’ are ‘‘vital’’ to less developed countries. 
This presaged an intensified drive for commodity agreements. 

In addition, the ECOSOC resolution called attention to ‘‘the importance 
of all countries and all regional and sub-regional groupings pursuing trade 
policies designed to facilitate the necessary expansion of trade of develop- 
ing countries and encouraging the indispensable growth of their econo- 
mies.’ This presaged, somewhat more obscurely, the effort to secure tariff 
preferences from developed countries for the manufactures of the less 
developed countries, and a more intensified effort to perfect regional pref- 
erence schemes, whether full-scale customs unions and free trade areas, or 
partial commodity or product preference schemes. 

When the General Assembly in 1962 endorsed the ECOSOC resolution, 
it elaborated these points and expanded them in several particulars: it 
called for ‘‘international compensatory financing’’ for shortfalls in expecta- 
tions of exchange earnings from the sale of primary commodities, and for 
the increase in consumption of ‘‘semi-manufactured and manufactured 
goods imported from developing countries,’’ which rather obliquely called 
for a diminution in protectionism in developed countries of the manu- 
factured products most important to less developed countries, such as 
textiles, leather, wood products, toys, and sporting goods.! 

On November 18, 1968, the General Assembly adopted a resolution (No. 
1897 (XVIIL)) which ‘‘weleomed’’ a Joint Declaration of 75 of the De- 
veloping Countries concerning the forthcoming United Nations Conference 
on Trade and Development, and invited states which would be participating 
to ‘‘give serious consideration’’ to the Joint Declaration. The Declaration 
urged that international trade should ‘‘become a more powerful instru- 
ment and vehicle of economic development,’’ and to that end called for 
the adoption of measures which would: expand trade between developing 
countries; stabilize prices of primary products at ‘‘fair and remunerative 
levels; expand markets for manufactured exports of developing countries; 
provide more adequate financial resources at favorable terms; improve ‘‘in- 
visible trade’? by reducing payments of developing countries for freight 
and insurance and the burden of debt charges; and improve institutional 
arrangements, ‘‘including, if necessary, the establishment of new ma- 
chinery and methods for implementing the decisions of the Conference.’’ 

The Secretary General of the Conference, Mr. Raul Prebisch, issued a 
report in March, 1964, just prior to the convening of the Conference, 
which elaborated the theme of a ‘‘new trade policy’’ for development, and 
the Final Act of the Conference in June, 1964, contained the specific trade 
measures designed to utilize trade for development purposes which had 
been foreshadowed by these earlier efforts. A number of these measures 
met a less than enthusiastic response from developed countries, many of 





upward and downward short-and-medium-term trends with no clear long-term movement 
in either direction; nor are the theoretical explanations presented to support it logically 
satisfactory... .’’ 18 Basie Documents 4-5. 
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which abstained and a few of which objected to resolutions endorsing 
them. | 

In its resolution of December_30, 1964, the Genera embly—eonsti- 
tuted UNCTAD a permanent organ of the Assembly. It has a secretariat, 
with Mr. Prebisch as its Director General, housed in a wing of the Palais 
des Nations in Geneva; a 55-nation Trade and Development Board which 
meets normally twice a year, carrying out functions which fall within 
the competence of the Conference between its sessions, which are to be 
every three years; and a series of committees, each dealing with the various 
major measures proposed at UNCTAD I in 1964. UNCTAD II is pres- 
ently scheduled for February-March, 1968, at New Delhi. There, among 
other matters, an examination will be made of ‘‘progress’’ toward achieve- 
ment of the objectives, and the measures to secure them, set forth at 
UNCTAD! I. 

It may be useful then to examine each of the major proposed trade mea- 
sures put forward by UNCTAD I in order to assess the extent to which 
they may ibe expected to contribute to economic development of less de- 
veloped countries. In the order of discussion these are: 1. Commodity 
Agreements ; 2. Compensatory Financing; 3. Preferences; and 4. Re- 
gional Arrangements. 


: 1. COMMODITY AGREEMENTS 

“Exports of primary products are at the present time the overwhelm- 
ingly important source of earnings of foreign exchange and receipts of 
external resources by the less developed countries, accounting for some 85- 
90 percent of their total export earnings.’’** It is clear, then, that, 
despite the great amount of attention which has been paid recently to 
tariff preferences for manufactured goods and to regional mechanisms for 
increased trade among less developed countries (which look largely to 
inereased intra-regional trade in manufactures), the major contribution 
to (or subtraction from) the economic development of developing countries 
attributable to foreign trade for some long time to come will depend upon 
the earnings from the sale to developed countries of primary commodities, 
agricultural and mineral, produced by less developed countries. 

When the basie conceptions of the postwar trading world were being 
framed in Havana in the Charter of the International Trade Organiza- 
tion and in Geneva in the General Agreement on Tariffs and Trade," 
the core idea was freeing international trade from artificial barriers to its 
increase, whether of a governmental or private nature. Reduction of such 
barriers to the trade of goods would lead to production and distribution 
on the basis of comparative advantage in their production, to lower prices, 

14See J ohnson, note 12 above, at 252-253, for tabulations of negative votes and 
abstentions! of the major developed countries on the general principles adopted by 
resolutions passed by heavy votes of less developed countries at UNCTAD I. 

16 Basie Documents 45-56. 16 Johnson, note 12 above, at 136. 

17 U.S. Department of State Pub. No. 3206 (1948). 

18 61 Stat. 716 (1947), 19 U.S.C. See. 1201 (1958). 
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to higher effective demand and living standards and, in consequence, to 
higher levels of trade and of economic growth. 

Cartels, fixing prices and manipulating production and distribution for 
that purpose, constituted, at least so far as industrial products were con- 
cerned, just such an artificial barrier which was inconsistent with trade 
on the basis of comparative advantage, and the ITO Charter would have 
legislated against them whenever they had adverse effects upon imterna- 
tional trade.*® 

But what about the primary commodities? Would the difficulties of the 
‘free market’’ outweigh its virtues, unlike what then-dominant opinion 
believed regarding industrial products? Would the very wide price fluctu- 
ations of many of the primary commodities have such social repercussions 
in one or two crop countries as to call for greater tolerance of ‘‘monopo- 
listie combination of the cartel type’? The majority at Havana clearly 
thought so, even though all recognized that the prewar private cartels 
which had operated in the primary commodity field had been far from 
happy ventures from the viewpoint of the consumer and, indeed, of the 
producer countries.” The International Tin Committee, for example, com- 
posed exclusively of tin-producing countries (whose spokesmen were the 
tin-producing companies, which were interlocking in a classic sense), con- 
sistently had restricted tin production in the interest of higher prices to 
such an extent, at times to 3314 and 35% of ‘‘standard’’ production in each 
country,” that there were substantial physical shortages when World War 
II broke out. 

J. P. F. Rowe, in his excellent book, Primary Commodities in Interna- 
tional Trade (Cambridge, 1965), found that in 1945 there was ‘‘broad 
agreement that commodity policy should have three main aims’’—an ex- 
panding world economy with an increasing production and consumption 
of material wealth; a ‘‘reasonable stability of prices about the current 
long-period trend’’; and ‘‘reasonably appropriate and stable incomes to 
primary producers.’ 

The Havana Charter, however, framed the consensus somewhat more 
narrowly. While recognizing that there might be a ‘‘tendency towards 
persistent disequilibrium between production and consumption,” and an 
‘‘accumulation of burdensome stocks and pronounced fluctuations in 
prices” which could adversely affect producers and consumers, ‘‘jeopardiz- 
ing the general policy of economic expansion,’’ the Charter nonetheless re- 
quired that there be a ‘‘burdensome surplus” im being or expected to de- 
velop, or ‘widespread unemployment or under-employment’’ in being or ex- 
pected before a commodity control agreement could be countenanced.*4 

18 Ch. V of the ITO Charter, Art. 46. Since the demise of the [TO Charter there has 
been no general international agreement relating to cartels. 

20 Rowe, Primary Commodities in International Trade 121 (1965). 

21 Rowe, ibid. at 120-155, contains a very good summary of the commodity control 
schemes as they evolved in this century until 1945. Earlier monographs were Knorr, 
Tin Under Control (1945); Wickizer, Tea under International Regulation (1944), and 


Bauer, The Rubber Industry (1948). ` 22 Rowe, note 20 above, at 141, 143. 
23 Ibid. at 157. 24 Ch. VI, Art. 55. 
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Even then, it must be an agreement among governments, not private parties; 
it must offer membership to consuming as well as producing countries, and 
provide each, as a group, equal weight in decision-making under the 
agreement ; and, finally, the duration of any price-controlling agreement 
must be limited to five years so that a new reading as to the necessity for 
any continuation must be taken at relatively short intervals.” 

Commodity agreements proved to be very difficult to work out. Con- 
flicts in economic interest between producing and consuming countries, the 
fear that price stabilization at somewhat higher than the trend would 
encourage growth in production of substitutes (i.e., synthetic rubber), the 
serious technical problems involved in creating workable commodity agree- 
ments (ie. the difficulties in predicting long-term price trends, and in 
securing agreement upon the relationship of a buffer stock to market op- 
erations );—these knotty problems meant both that a variety of techniques 
of control needed to be improvised and that the number of ‘‘successful’’ 
negotiations would be small. 

The ¢ mmodity control devices have been quite varied: a ‘‘collective 
contract” (wheat) by which exporters agreed to sell at the ceiling and 
consuming countries to buy at the floor of a wide price swing in order 
to contain prices within that range; a straight export quota control de- 
vice policed by consuming countries in the form of import restrictions 
(coffee) :designed to hold the price at the 1962 level; an export quota 
scheme buttressed by a small buffer stock (tin). 

The new element in commodity agreements policy introduced by the less 
developed countries prior to UNCTAD, and pointedly stressed there and 
elsewhere since 1964, is a conscious change in purpose from that of price 
“stabilization” to one of price augmentation in order to secure higher 
levels ofi export earnings for developing countries as a whole than they 
would receive were prices to be stabilized round the long-term trend.” 

This change in the conception of commodity agreements is important 
in several different respects. In the first place, it clearly identifies them 
as aid mechanisms either supplementary to or in substitution of direct 
financial, assistance in the form of loans or grants, immediately raising 
the question whether they are an efficient means of aid-giving or ‘‘dis- 
astrous to the world’s economy and to the growth of the world’s wealth 
at the maximum rate.’?*7 To those economists who believe that ‘‘it is a 
fundamental economic principle that prices should be related to cost of 
production, ” and that if they are not, ‘‘resourees are pene wasted some- 
where,’ ja policy of ‘‘trade at artificially high prices’’ is ‘‘bound to lead 
to the waste and misuse A the world’s limited resources aii cannot maxi- 
mize the world’s wealth. 

Secondly, this new i of the rôle of commodity agreements 

i 


25 Ch. VI, Arts. 60, 62, 63, 64, and 65. 

26 Rowe, note 20 above, at 213; Frank, note 7 above, at 526; a note by the UNCTAD 
Secretariat ‘‘The Development of an International Commodity Policy,’’? TD/B/C.1/26, 
Oct. 26, 1 66, at p. 3, makes this quite explicit. 


27 Rowe, note 20 above, at 214-215. 
| 
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narrows even more severely the possible number of commodities which 
might be candidates for eventual agreements of the true ‘‘stabilizing’’ 
type. A recent UNCTAD study * distinguished three categories of pri- 
mary commodities by their market characteristics: The first group com- 
prises commodities produced wholly or mainly in developing countries and 
not subject to competition from substitutes, such as coffee. The second 
consists of commodities wholly or mainly produced in developing countries 
but subject to competition from substitutes, especially synthetics. The 
third relates to commodities produced in substantial quantities by both 
developed and developing countries (sugar). 

Agreements aimed at raising prices ‘‘can be effective in increasing pro- 
ducers’ incomes mainly with respect to commodities in the first group, 
for which somewhat prices will not significantly reduce demand.’’ Re- 
garding the second group, however, ‘‘higher prices for the natural product 
would be self-defeating, since the result would be to encourage further 
substitution.” What is required here are not high-price commodity con- 
trol schemes but ‘‘cost reductions to improve the competitive position of 
the natural product, and diversification over the longer term into pro- 
duction with more favorable market prospects.” Concerning the third 
group, commodities produced in both developing and developed countries, 
the ‘‘main problems arise from import barriers in the advanced countries.’’ 
Here the ‘‘principal aim of policy should be to increase the access of 
low-income countries to the high-income markets’’ through the elimination 
or drastic curtailment of protectionist import quotas designed to insulate 
domestic high-cost producers from competition.*® 

This means that the ‘‘scope for commodity price-fixing arrangements 
as a means of raising the export earnings of developing countries is quite 
limited.” Five major commodities only fit into the first group: coffee, 
tea, cocoa, bananas and tin. In 1964, exports of these commodities 
amounted to about 12 percent of the total exports of developing countries, 
but if coffee and tin are excluded, because commodity agreements already 
exist for them, the remaining products account for only about 4 percent © 
of exports. If one then excludes tea, which was the subject of a commodity 
agreement among producing countries only from 1950 to 1955 and in 
fact was not an important factor in the market, and so far has not moved 
to stage center, and bananas, whose marketing problems are made no easier 
these days of Increasing awareness of obesity, we are left with cocoa. 

Indeed, cocoa is the commodity which has been preoceupying UNCTAD 
these past several years, since the abortive conference of October, 1963. 
The difficulty then was the floor price, which producing countries desired 
to have established at a level which The Economist termed ‘‘ unrealistically 
high’’ precisely because of their need for aid to developing countries.®° 
At present, in the light of succeeding but as yet unsuccessful further con- 
ferences and consultations, the floor price question is still unsolved, as is 

28 ‘í The Development of an International Commodity Policy,’’ op. cit. note 26 above, 


at 9. 
29 Frank, note 7 above, at 528-529. 30 Rowe, note 20 above, at 214. 
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the question of the financing and the operation of a proposed buffer stock. 
Consuming countries are being asked to contribute substantially to the 
financing of a buffer stock, unlike the situation in the tin agreement, where 
the producing countries bore the entire burden.** 

In all events, it seems clear that regardless of the outcome of the cocoa 
talks, the prospect of further commodity agreements of the ‘‘price-raising’’ 
type, even more than of the ‘‘stabilizing’’ kind, appears to be dim. In 
terms of maximizing earnings from trade, it might well be far more 
productive for the developing countries to change their apparent current 
direction, and press much harder than they have done in the recent past 
for the élimination or drastic curtailment of the protective devices still 
maintained by developed countries over cotton, sugar and the other com- 
modities |in the production of which developing countries enjoy a com- 
parative advantage. 


i 


| 
| 2. COMPENSATORY FINANCING 
! 
The second aspect of the international trade approach to measures for 


improving the position of the primary commodity-exporting, less neveiopad 
countries, has come to be known as ‘‘compensatory financing.” As has 
been noted, the commodity-agreement approach has been seen by many to 
have been of limited utility during the past twenty years. In the later 
1950’s, at a time when export earnings accruing primarily from interna- 
tional commodity sales had become sluggish, not rising in quantity or 
totals as: fast as was necessary to maintain imports needed for economic 
development, the idea became current that there should be made available 
to developing countries financial resources to compensate for fluctuations 
in foreign exchange receipts from the export of primary commodities. 
The thought was that economic development required planning, planning 
required) a relatively constant expectation of exchange earnings from 
‘‘normal’’ commodity exports, and hence that recourse to an international 
facility for such compensatory finance, tied to a shortfall in anticipated 
earnings, was closely related to, and only a somewhat indirect form of 
straight financial foreign aid. 

Beginning in 1960, and continuing to the present, the idea and the 
practice of compensatory financing have gained currency, through prodding 
by UNCTAD and otherwise, and further developments are anticipated. 
A principal reason for the progress in this area is that compensatory 
financing, like the more traditional forms of direct loans and grants, does 
not interfere with the normal market forces connected with the sale and 
distribution of goods, and hence does not carry with it side effects which 
can be harmful. 

To date this progress has been in the form of responses in 1963 * and 


31 Prebisch, note 2 above, at 7-8; see also ‘*The Development of an International 
Commodity Policy,’’ note 26 above, at 38-40. 

32 ‘í Compensatory Financing of Export Fluctuations,’ a Report by the International 
Monetary | Fund (February, 1963). 
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1966 38 by the International Monetary Fund to requests for favorable action 
by the U.N. Commission on International Commodity Trade in 1960 and 
by many countries at the UNCTAD meeting in 1964 and thereafter. 
These Fund responses also took account of studies by the U.N. Committee 
of Experts in 1961 *4 and by the Organization of American States Group 
of Experts in 1962. 

It should be noted that as early as 1960 the Fund had stated as a 
matter of policy that member countries ‘‘that are taking appropriate steps 
to preserve internal financial stability and to maintain their balance of 
payments in equilibrium, taking good years with bad .. . can anticipate 
with confidence that financing will be available from the Fund which, in 
conjunction with a reasonable use of their own reserves, should be suff- 
cient to enable them to overcome temporary payments difficulties arising 
from export fluctuations.’’** In 1968, noting that ‘“‘trends in prices 
of basic commodities in the past few years have adversely affected the 
export earnings of many fund members, which has increased the strain 
on their reserves,’’ the Fund liberalized its system of loans—— ‘drawings’? 
—to compensate for such export earnings shortfalls. A member might 
draw up to 25 percent of its quota to compensate for export shortfalls of a 
‘short-term character’? which is ‘‘largely attributable to cireumstances 
beyond’’ its control, the fact of a shortfall being determined by a caleula- 
tion of the ‘‘medium term trend’’ in prices of the commodity over a five- 
year moving average.’ The Fund also indicated it would approve quota 
increases for developing countries with small quotas. 

Some twenty countries availed themselves of this latter privilege, and 
three (Brazil and the United Arab Republie in 1968, and Sudan in 1965) 
of the new drawing rights. While this is not a particularly intensive 
use of the new facilities, perhaps it is explicable by the ‘‘improvement 
In commodity markets after the new facility had been established, and 
. . . the initial reluctance of countries to prejudice their access to ordinary 
fund drawings.’ 38 

In 1966 the Fund expanded the compensatory financing facility.°* In- 
stead of drawings up to 25 percent, drawings up to 50 percent of a 
member’s quota to offset export shortfalls may be made, but in the absence 
of ‘‘disasters or major emergencies’ 4 not more than 25 percent in any 
one year. These drawings are additional to a country’s normal borrowing 
rights in the Fund, are available on ‘‘virtually automatic terms,’’ and no 
longer affect the conditions under which members have access to ordinary 
drawings; they are, however, repayable in three to five years, like ordinary 
drawings.** 

33 ‘í Compensatory Financing of Export Fluctuations,’’?’ A Second Report by the’ 
International Monetary Fund (September, 1966). 

34 United Nations, International Compensation for Fluctuations in Commodity Trade 
(Report by a Committee of Experts, H/ON. 18/40, N.Y., 1961). 

35 Organization of American States, Final Report of the Group of Experts on the 
Stabilization of Export Receipts (Washington, D.C., 1962). 

38 1963 IMF Report 3—4. 87 1963 IMF Report 23-26. 


38 Frank, loc. cit. note 7 above, at 530. 39 1966 IMF Second Report 80-32. 
401966 IMF Second Report 30. 41 Frank, loc. cit. note 7 above, at 530. 
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The Fund’s efforts do not exhaust the possibilities of compensatory 
financing. Following an invitation by UNCTAD consequent upon a 
United Kingdom-Swedish proposal, the IBRD staff at the end of 1965 
submitted a specifie scheme to the United Nations dealing with the prob- 
lems arising from ‘‘unexpected adverse movements” in the export pro- 
ceeds of developing countries which are of a ‘‘nature or duration which 
eannot be dealt with by short-term balance of payments support,’’ but 
require longer-term assistance to help in avoiding disruption of develop- 
ment programs. 

This IBRD ‘‘Supplementary Financing’’ scheme, which is quite liter- 
ally envisioned as ‘‘supplementary to and not a substitute for already 
existing forms of aid,’’ is estimated by the World Bank to require between 
$300 and $400 million per year to operate over an experimental period of 
five years. To be eligible to receive support, a country would have to enter 
into a prior agreement with the administering agency on sound development 
programs and policies ‘‘prior to the time of need.’’ If the country lived 
up to its policy commitments and had no other readily available source 
of finance, long-term loans would be made to make up for a deficiency of 
exports as compared to the agreed reasonable expectations. 

The |Bank’s study, a major and imaginative initiative in foreign aid, 
is being reviewed by UNCTAD, which has convened an Intergovernmental 
Group ‘on Supplementary Financing to consider the World Bank’s scheme. 
It has had two inconclusive sessions, the last having been held in Geneva 
from February 6 to 17, 1967. 

Thus far all of the major elements of the scheme appear to be undergoing 
intensive and critical examination by the UNCTAD Group: whether as- 
sistance should be more or less automatic or based to a greater extent on the 
diseretion of the agency; whether the crucial element—an agreed ‘‘ policy 
package’ ’ with the agency—-involves ‘‘undne interference’’ in the affairs 
of the developing country concerned; the method for calculating export 
projections and for revising them; the costs of the scheme—whether $300- 
$400 million a year is realistic, and whether it is possible to limit commit- 
ments of donor countries.*? These and a number of other issues indicate 
that it would be unwise to expect to witness the fruition of a Supplementary 
Financing scheme any time soon. 

The IMF compensatory financing facilities of 1963 and 1966 and the 
IBRD’s proposed Supplementary Financing scheme are important de- 
velopments. They may indicate that, in the primary commodity area at 
least, the developing countries are coming to the view that real transfers 
of resources from richer to poorer countries which benefit a large number 
of the poorer countries—and the poorest among them—might better be 
secured through direct mechanisms which interfere as little as possible 
with a market whose long-run sensitivity to the permutations of the world’s 
economy has yet to be rivaled by efforts to deal piecemeal and episodically 
with some of its special aspects. 

42 UNCTAD Monthly Bulletin No. 9, March, 1967, summarized the February, 1967, 
session in the manner described in the text. The formal title of the IBRD study is 
<í Supplementary Financial Measures’? (1965). 
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3. PREFERENCES 


Probably no proposal advanced by spokesmen for developing countries 
at the 1964 UNCTAD Conference, and continuously urged since then, has 
been subjected to as much debate as preferences in the markets of de- 
veloped countries for the manufactures and semi-manufactures of the less 
developed eountries.** 

The reason is not hard to find. The central conception of the postwar 
trading world, envisaged during and immediately following World War 
II and carried through in the General Agreement on Tariffs and Trade 
in 1947, was non-discrimination in trade—unconditional most-favored-na- 
tion treatment. In this respect, as is almost always the case, general 
international agreement was the capstone of an arch long under construc- 
tion through national laws. Beginning in 1923, the United States em- 
barked upon ‘‘unconditional’’ most-favored-nation clauses in its com- 
mercial treaties,** and in the 1934 Trade Agreements Act made non-dis- 
crimination mandatory as a matter of domestic statute, which it has con- 
tinued to be, down to the present time.*® European countries had adopted 
the unconditional form of most-favored-nation clause much earlier; by the 
20th century all the important countries were adherents. 

The basic GATT approach to trade—non-diserimination, elimination of 
quotas on imports, and continuous reduction of tariffs through mutual 
concessional bargaining—has never been insensitive to the development 
needs of less developed countries, even though GATT’s réle is predominantly 
oriented to sensible relationships in trade amongst developed countries.*® 
It simply stands for the proposition that the best way to accomplish the 

43 The literature on preferences is large and growing. Some representative studies 
are found in Johnson, note 12 above, at 163-211; Pincus, Trade, Aid and Development 
at 177-232 (1967); Patterson, Discrimination in International Trade, The Policy 
Issues 1945-1965 at 323-384 (1966); ‘‘The Question of the Granting and Extension of 
Preferences in Favour of Developing Countries,’’ a report by Seecretary-General of 
UNCTAD to Trade and Development Board Committee on Manufacturers, TD/B/.C.Z/ 
AG/Rev. 1, July 12, 1966; and ‘‘Preferences and Other Policy Measures te Stimulate 
Exports of the Less Developed Countries,’’ a study by the GATT Secretariat (Trade 
Intelligence Paper No. 7, July, 1966). As might be expected, the UNCTAD paver is 
favorable toward preferences, while the GATT paper is unfavorable. 

44 For materials illustrating the policy considerations involved in the shift from con- 
ditional to unconditional most-favored-nation clauses, see 1 Foreign Relations of the 
United States (1923) 121-1381 (1938); 2 Foreign Relations of the United States (1924) 
183-192. See also Culbertson, Reciprocity 167-170, 238-279 (1937). For a recent 
reconsideration which led to reaffirmation, see Excerpt, Staff Papers, Commission on 
Foreign Economie Policy of U.S. (1954) 255-264, 269-276. 

4548 Stat. 944 (1934), as amended, 69 Stat. 164 (1955); 19 U.S.C. See 1351 
(1958); Sec. 251, Trade Expansion Act of 1962. See Metzger, Trade Agreements and 
the Kennedy Round 30-37 (1961). 

46 The new Part IV of GATT specifically recognizes the need for expanded export 
earnings for developing countries and obliges developed countries to ‘‘azcord high 
priority’? to the reduction and elimination of barriers thereto and refrain from intro- 
ducing new ones; see 1 Metzger, op. cit. note 8 above, at 589, 591-592, for text of the 
new Part. Unfortunately, this seems to have had little infiuence upon the action of 
developed countries in restraining imports of cotton textile manufactures from de- 
veloping countries. See text accompanying note 52 below. 
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most effective allocation of the world’s resources internationally is through 
free trade, supplemented by straight aid to developing countries. No less 
a friend of almost any measure to assist less developed countries than 
Harry G. Johnson has argued that the 


best solution to the problem of providing additional external resources 
for the acceleration. of development would be free trade, plus the 
provision of aid on a seale determined either by the net resources 
required to support rates of growth in the less developed countries 
endorsed by the developed countries, or by the amounts of resources 
agreed on by the developed countries to be necessary to fulfill their 
commitments to the less developed countries.* 


Protectionism, he asserts, is not in the interest of developed countries be- 
cause! ‘in all its manifcld varieties’’ it ‘‘wastes their resources and im- 
pedes their own growth.” So far as less developed countries are con- 
cerned, preferences are an ‘‘inefficient means’’ of securing ‘‘more net aid 
from ‘the developed ccuntries, or improved access to developed-country 
markets,’? 43 

Market access for manufactured products of developing countries—now 
significant for cnly a small number (Hong Kong, India, Mexico, Taiwan, 
Pakistan, the Philippines )—could be secured more efficiently through quota 
inereases or tariff reductions. Even the apparent exception to his con- 
clusion—Mr. Prebisch’s extension of the ‘‘infant-industry’’“ argument 
into a case for preferences in industrial products—Johnson believes could 
be accommodated by applying an economically efficient policy for genuine 
infant industries, one which would subsidize infant-industry production 

‘as à social investment in a socially profitable learning process.’ This 
subsidy should be ‘‘financed through the development program and hence 
enter, into the reckoning of net foreign aid requirements.’’ 

Partly because protectionism in developed countries is difficult to get rid 
of, partly because more aid is hard to come by, less developed countries 
have looked for partial solutions in the field of expansion of manufactured 
exports. This is in consequence of their concern that the long-term 
prospects for most of the basic commodities in which they specialize are 
not encouraging. They believe that they must increasingly become ex- 
porters of manufactured products, both because it would lead to more 
rapid export expansion and because of its ‘‘linkage’’ effect in inducing 
investment in related sectors of the economy. While recently manufac- 
tured exports from developing countries have increased markedly (14 
perzent annually, 196(--1964), the absolute volume is quite low and con- 
fined to the small number of countries hitherto indicated. 

The main difficulties in expanding exports of manufactures have been 


47 Johnson, note 12 above, at 114. 46 Ibid. 

49 This is the argument that protection of an infant industry in its years of early 
development enables it to grow in a sheltered market to a point where its development 
ean assure its survival after trade barriers come down. Apart from the fact that 
infaney very often seems to stretch well past industrial maturity, the infant-industry 
argument has recently turned to an ‘‘infant-economy’’ argument in respect of the need 
for and duration of preferences, which makes it more a slogan than an analogy. 
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described as ‘‘restrictions imposed by the advanced countries, and ques- 
tionable policies in the developing countries themselves.” 5° In the former 
category are higher tariffs on processed goods than tariff averages tend 
to describe, and more ‘‘effective’’ tariffs the greater the degree of processing 
of raw materials; ** and quota controls on certain very important manu- 
factures in which some developing countries enjoy a comparative ad- 
vantage in production, notably textiles. In the latter category are ex- 
cessive import substitution schemes in less developed countries, which tend 
to inerease costs of production of all goods, including exportable manu- 
factures. 

While the developing countries have tended lately, through stressing 
the importance of ‘‘effective’’ tariffs, to dramatize the extent to which 
tariffs in developed countries may still be high enough to inhibit their 
manufactured exports, they have been relatively quiescent in submitting, 
along with some developed countries such as Japan, to “‘the most re- 
strictive set of barriers to processed exports confronting the low-income 
countries’’—-the 5-year long-term Cotton Textile Arrangement of 1962, 
which very recently has been extended for another 3 years. This agree- 
ment, which restrains textile exports from less developed countries in the 
interest of avoiding ‘‘market disruption’’ in developed countries, has be- 
come 


the vehicle through which highly restrictive quotas have been im- 
posed—in Europe as well as in the United States—with little regard 
to the criteria for determining the existence of market disruption.® 


In contrast, the interest of developing countries in ‘‘preferential, rather 
than simply equal, access’’ for their processed and manufactured goods to 
the markets of advanced countries has been expressed with growing 
tenacity. 

The arguments for and against preferences, putting aside for zhe moment 
the precise nature of the preference, have been summarized by John Pincus, 
who in general can be counted a friend of preferences.” The case for pref- 
erences he puts as follows: 


(1) the future gains accruing to the less developed countries from 
further trade liberalization are uncertain, both in respect of the 
Kennedy Round because of exceptions,®* and thereafter; 

(2) even if those gains were forthcoming and large, infant-industry 
and ‘‘equity’’ grounds conspire to warrant further concessions; 


50 Frank, note 7 above, at 532. 

51 ‘f Effective’? tariffs are generally higher than ‘‘nominal’’ rates, due to the ad- 
mission into developed countries of raw materials and semi-finished goods at lower rates 
than finished products. This means that there is a relatively higher tariff on the act of 
‘manufacturing in developing countries than is revealed in the rate on the manufactured 
import itself. See Johnson, note 12 above, at 96-101; Frank, note 7 above, at 5382-533. 

52 Frank, note 7 above, at 534. 53 Pincus, note 43 above, at 198-199. 

54 It is not clear at this writing that there will be important exceptions, so far as 
tariff reductions on manufactures are concerned, relevant to products of developing 
countries. 
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(8) the income transfer involved in making price concessions to the 
less developed countries is small but is more acceptable politically to 
donor and recipient than the equivalent foreign aid subsidy ; 

(4) many less developed countries have gone as far as—and often 
farther than—they should in import substitution, so that any device to 
encourage export promotion is desirable; 

(5) the less developed countries want preferences and the developed 
countries’ costs from granting them ‘‘would be negligible, whether or 
not the alleged gains materialize. ”’ 


It isi noteworthy that of these, great emphasis has been placed on the 
circumstance that developing countries want preferences and very little 
on their economic importance. | 

The arguments against preferences Pincus delineates as follows: 


(1) they tend to promote and perpetuate economic inefficiency— 
even those arguments of the infant-industry and scale-economy type 
which are valid are grounds for subsidy rather than preference; 

(2) rather than improving relations between poorer and richer 
nations, preferential systems would exacerbate them for a variety 
of reasons: they ‘‘invariably discriminate” in effect against some 
less developed countries, they would create an automatic obstacle 
toward further efforts to liberalize world trade (because reduction 
of |tariffs also reduces the preference margin), and they would, if 
successful, create a type of economic dependence on concessions from 
developed countries that is “‘inconsistent with’’ the developing coun- 
tries’ ‘struggle for independence’’; 

(8) preferential systems are strikingly complicated to administer 

in any event ; 
(4) preferences are likely to bring with them the reverse of the 
effects intended, because the introduction of preferences gives domestic 
producers in developed countries a chance to legislate restrictive safe- 
guards that would be more difficult under a non-discriminatory tariff 
policy; these might well leave the developing countries with less 
access than they had before; 

(5) the gains from preferential systems would be small, because 
even effective tariffs are generally low now in light of the less de- 
veloped countries’ cost disadvantage, and may be lower after the 
Kennedy Round is completed; 

(6) preferences are an inferior way to give aid and lead to an in- 
equitable distribution of aid costs. 


A few further words may be in order regarding (2) immediately above, 
relating to the type of preferences envisaged, and the consequences. The 
UNCTAD idea has been a ‘‘non-diseriminatory’’ system of discrimination 
in favor of all less developed countries, 2.¢., the duty on Widget A is gen- 
erally 15% ad valorem in England, but those from less developed countries 
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(as defined) should pay zero duty. The chance of securing this kind 
of general and uniform preference is very small. The African former 
colonies of the countries forming the European Economie Community, for 
example, now enjoy a preference for their manufactures (and their raw 
materials) in the E.E.C. market by virtue of their ‘‘association'’ with the 
E.H.C. While thus far this preference has meant extremely little in trade 
terms,°* any idea that these countries are likely to give up this special pref- 
erence for a general one applicable to all developed countries, very likely 
to do them even less good, must be considered a non-starter. In fact, they 
have already so indicated. Rather nebulous talk about ‘‘compensating’’ 
them somehow for this switch is likely to continue to fall upon deaf ears. 

Moreover, not only those less developed countries who stand to gain 
very little from a generalized preference scheme (meaning the great ma- 
jority) 57 are likely to be recalcitrant. E.E.C. countries put forward at 
UNCTAD in 1964 the Belgian ‘‘Brasseur Plan,” supported by France. 
Under this plan, the terms of preference (the preferential margin, the 
duration of preference, and the quantity of imports to which the prefer- 
ence applies) would be negotiated for each commodity. As Harry G. 
Johnson put it, perhaps hyperbolically, the ‘‘administrative and diplo- 
matic cumbersomeness’’ of this plan, and ‘‘its inherent risks of political 
and economic dependence”? of particular less developed on particular de- 
veloped countries, ‘‘appalled’’ the vast majority of representatives pres- 
ent.° Johnson indicates the complications conceivably ensuing from any 
such scheme: 

On the basis of twenty developed nations and seventy less developed 
nations, one thousand products would require nearly one and a half 
million bilateral negotiations. Many of these negotiations, of course, 
would not be worth while to the individual less developed countries; 
on tke other hand, the number of tariff items on which negotiations 
might be worth while for one or more pairs of countries is obviously 
many times one thousand.®* 

Apart from these complications, what about the results of such a selective 
approach to preferences by the E.E.C., which has been stated to be favor- 
able to preferences ‘‘in principle”? 

Results cannot be foretold, of course, in advance of negotiations, but 
since the selective approach is quite obviously designed to take into ac- 

55 Prebisch, note 2 above, at 10. Mr. Prebisch has been a vigorous opponent of ‘‘sec- 
tional’’ or ‘‘vertical’’ preferences, as being a ‘‘ dangerous path’? leading ‘‘further and 
further away from the principle of the most-favored-nation clause and the principle 
of multilateral trade,’’ though he has noted ruefully that he may be swimming against 
the tide of sentiment in many less developed countries. 

56 European Community, the Bulletin of the E.E.C., reported in No. 99 (December, 
1966-January, 1967), p. 9, that the 1966 meeting of the countries forming the Yaounde 
Convention, which associates 18 African and Malagasy states with the E.E.C., disclosed 
that the associate states’ exports to the E.E.C. had actually dropped slightiy between 
1964 and 1965. In view of this, one new step favored by the African staies was 
‘*TE.E.C.] levies on certain tropical imports from non-associated countries, at least when 
the Yaounde associates could supply the products.’’! 


57 Johnson, note 12 above, at 196; Patterson, note 43 above, at 340, 364-369. 
58 Johnson, note 12 above, at 197-198. 5s Ibid. 
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coun; the interests of domestic producers and former overseas territories, 
to say: nothing of important third countries which might become disen- 
chanz ed 1 with preferential competition and decide to cut back on B.E.C. 
imports, is it too far-fetched to suggest, as one skeptic did recently, that in 
any negotiations the less developed countries might well succeed in se- 
curing: preferences for solid-gold Cadillacs? 

Lastly, were the less developed countries to succeed in securing some 
tariff preferences which would benefit a relatively small number of coun- 
tries, in a relatively small range of products, they would in all likelihood 
be peying an economic and a political price which they may not have fully 
appreciated. Since developed countries would consider that they were 
providing ‘‘what is essentially additional foreign aid under the guise of 
expansion of trade opportunities,” 6° it would be natural for them to take 
this into account as an offset to straight foreign aid, and, in addition, 
to exact whatever political and economic conditions appear to them to be 
suitaole from time to time, ranging from tied loans to non-trading with 
Cuba, from special conditions on nationalization to 50-00 shipping, as 
well as others too numerous to mention, which might seem to be dictated 
by tŁe exigencies of the moment. A trading world further rent asunder 
on this basis would tend to resemble nothing so much as the immediate 
prewar, trading world which one had thought it had been resolved to avoid 
at almost any cost. 


| 4. REGIONAL ARRANGEMENTS 


Regional arrangements, such as the Latin America Free Trade Area 
and zhe Central American Common Market, while not immediately and 
primarily addressed to trade between richer and poorer nations, nonethe- 
less affect trade between the developed and the less developed countries 
and accordingly call for some comment. 

Thay are an effort at what might be termed ‘‘collective import substi- 
tution’? through the creation of a wider customs territory and hence a 
wider internal market. The hope is that this wider market will mduce 
greater investment to take advantage of economies of scale, and divert pres- 
ent outside sources of supplies, mainly of machinery and other developmen- 
tal manufacturers, to new or newly-expanded internal sources, as well as to 
cause a shift from high to lower-cost sources within the area. Because 
existing domestic markets in such areas are believed to offer only to 
entrepreneurs with a virtual monopoly the opportunities to reach the size 
needed to adopt modern production techniques, a wider market could en- 
hance productivity and growth by enlarging opportunities for seale- 
economies. This in turn could create a deeper market, if monopoly pricing 
and the siphoning-off of higher profits to non-productive investments or 
safehavens could be avoided. 

However, each developing country appears to be looking for increased 
production of manufactured goods, to be seeking ‘‘industrialization’’ in 
the narrower sense of the term, more than it is seeking productivity in- 
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creases. None enjoys an atmosphere in which competition is favored, 
and few have been able to ensure that earnings are invested at home in 
productive enterprise. In addition, if each member of a regional arrange- 
ment is to increase its exports more than its imports there must be trade 
diversion from outside sources. To the extent that this might result in 
higher real economic costs throughout the region, the regional arrangement 
could eventuate as considerably less than a major contribution to economic 
well-being. 

Nonetheless, just as the skepticism toward large claims for customs unions 
and free trade areas for relatively developed countries, expressed by econo- 
mists such as Viner, Robbins, and Hawtrey, has not carried the day be- 
cause of political reasons in the case of E.H.C. and EFTA,” so the even 
greater skepticism concerning the relative importance to development of 
regionalism among less developed countries has not caused outside coun- 
tries to discourage its burgeoning. In fact it has become easier for outside 
developed countries to encourage regionalism for developing countries 
than to remain enthusiastic about developed country regional arrangements, 
whose policies have begun to cause actual economic problems.® There are 
not only the usual political reasons for not standing in the way of efforts 
by the less developed countries to trade more with each other, but there are 
practically no important economic reasons for an adverse position for a 
long time to come. 

The fact is that for a long time to come such regional arrangements as 
LAFTA, the Central American Market, any African or Asian counter- 
parts (which seem far off at present), or the projected Latin American 
Common Market now proposed for ‘‘completion’’ in 1985, are of limited 
economic importance, either to inside or outside countries. 

In 1960, for example, nine Latin American countries entered into the 
Treaty of Montevideo creating a Latin American Free Trade Area, that 
was to have removed tariff and trade barriers by 1972 among the countries 
concerned. At first, intra-zonal LAFTA trade increased from a mere 
6.8% of the countries’ total exports to 9.8% in 1965, but in 1966 it dropped 
back to 8.3%. These figures resemble closely the relationship of all Latin 
American country exports to each other as compared with their exports as 
a group to the rest of the world, which also amount to about 10%. It 
seems clear that even a dramatic increase in trading with each other by less 
developed countries would still mean that it was overwhelmingly more im- 

61 See Patterson, note 43 above, at 145-155, for a brief examination of the rationale 
for regional arrangements among developing countries. 

62 See Metzger, ‘‘ Regional Markets and International Law,’’ loc. cit. note 5 above, at 
89, 92-98, 96-98. 

63 In tha Kennedy Round negotiations, the E.E.C.’s Common Agricultural Policy, 
which is autarchie in nature, making ‘‘residual suppliers’? out of outside suppliers 
of temperate products such as grains, became a major source of contention. See 
Dam, ‘‘The European Common Market in Agriculture,’’ 67 Columbia Law Review 
209 (1967); Riesenfeld, ‘‘Common Market for Agricultural Products and Common 
Agricultural Policy in the European Economic Community,’’ 1965 U. IN. L.F. 658. 


64 New York Times, April 2, 1967, Juan de Onis, ‘‘The Goal is a Latin American 
Market.’’ 


portant for them to develop their trade with developed countries, which, as 
we have seen, is, and will continue for the foreseeable future to be, com- 
posed of primary commodity exports. 

One reason why the 9-nation LAFTA or indeed a 20-nation Latin 
American Common Market would have difficulty arriving at what appears 
to be @ modest and only partly significant goal of doubling intra-zonal 
trade is, as has recently been reported, that ‘‘Everyone says they want 
integration; it means getting into the other fellow’s market, but they 
don’t want competition.’’ ° 

In addition, the larger and more industrialized countries in the region, 
such as Argentina, Brazil and Mexico, consider that they have sufficiently 
large internal markets to ‘‘dictate terms to smaller countries,” while the 
medium and smaller countries insist on terms that will help their own 
industrialization and refuse to be ‘‘flooded’’ by high-cost imports from 
their big neighbors. A rather piquant by-product of these differences of 
interest within Latin America is that Mexico has undergone the strange 
experience of being called the ‘‘Colossus of the North’’! 

There seems little doubt, however, that regional arrangements will con- 
tinue to be discussed, and even to some extent to develop, however gradu- 
ally, and with whatever limited effect. For there is only limited relevance 
in what an experienced World Bank official remarked recently: ‘‘What do 
Peru and Brazil have in common, other than residing in the same conti- 
nent??’/6° These countries and others have something additional in com- 
mon which is not found in the Charter of the IBRD: the felt necessity of 
banding together to restrain, or to cajole, or to extract something from, 
the United States. For the essence of the matter is that regional arrange- 
ments are primarily politically motivated groupings. This is said with no 
tone ofi disapprobation; the United States needs more restraining and 
cajoling, and should grant more aid, as great power anywhere needs checks 
and balances, and pushing and pulling; it is simply to express the view that 
the importance of the ‘‘economie integration” effects of regionalism for 
economic development may not only be small, but in fact may turn out 
to be less important for such development than the collective bargaining 
activities associated with regional associations among developing coun- 
tries directed toward securing more straight aid. 

There is, however, a substantial risk in regionalism among developing 
countries which has been insufficiently stressed, and may outweigh all of 
the limited benefits presently foreseeable. For regional arrangements, 
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e5 Ibid! 

66 See jalso New York Times, April 7, 1967, J. Reston, ‘‘Buenos Aires, The Lost 
Continent. ”? The Deciaration issued on April 13, 1967 (<bid., April 14, 1967, p. 16), at 
Punta Del Este relating to Latin American Economic Integration indicates the extreme 
complexities connected with developing LAFTA and the Central American Common 
Markets,! and then dovetailing them and the countries outside them into a Latin 
American Common Market, to be ‘‘substantially in operation’’ by 1985. The language 
as to each of the four ‘‘measures’’ for accomplishing this task, with a total of 16 
subparagraphs, fairly bristles with deliberately vague terminclogy and implicit let-outs. 
Knowing’ the difficulties involved, it would be prudent to reserve judgment as to when, 
and in what form, a Latin American Common Market will evolve. 
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however difficult to consummate, are a great deal easier to create than are 
the basic internal economic and social transformations which are required 
if underdeveloped societies are to modernize themselves. There is a danger, 
then, that less developed countries, like others similarly situated, will seek 
to avoid the harder, sharper ascent that is necessary by choosing a path on 
which movement is visible but which is meandering and quite unclear 
as to destination. 


CoNCLUSION 


The requirements for more rapid economic development of the less de- 
veloped countries—internal reforms of a character which signify basie 
transformations in their societies, and drastic reduction of protectionism 
and much larger amounts of straight economic aid by developed countries 
in favor of less developed countries—have been attested by a heartening 
cross-section of students of the problem in all countries. 

On the other hand, a number of the so-called ‘‘trade solutions’’ to 
lagging economic development (commodity agreements, preferences, re- 
gional arrangements—-all the major ones except compensatory financing) 
are marginal at best in their positive effects upon development, and carry 
with them serious side effects adverse to a world trading system which 
aims at the most economie allocation of resources to the benefit of all. 

The developing countries might well conserve the energies that they are 
now employing to secure trade solutions which are so meager in their ef- 
fective resource-transfer results, and so capable of causing serious diffi- 
culties to the rational elements which persist in the existing trading system. 
They might then devote their energies, collectively, to securing greater 
amounts of foreign aid (directly and through compensatory financing) and 
dismantling of protectionism by developed countries, and, individually, 
to internal societal transformations at home. 

This is not to say that UNCTAD and the spokesmen for the developing 
countries have not performed a service these past five years. They have 
been most valuable. Through collective action, they have focused the at- 
tention of the richer nations upon the deepening economic troubles of the 
poorer nations. That they have done so through an extremely diversified 
approach, combining requests for more direct aid with a large variety of 
trade measures, and that they have so far secured limited results, is prob- 
ably not very important. For this technique has stirred matters up 
dramatically, perhaps far beyond what more orthodox methods might have 
succeeded in achieving. 

It is now time, however, it may be suggested respectfully, for this leader- 
ship to focus upon the most important resource—begetting measures in 
order to secure the most substantial concrete benefits for all less developed 
countries. A greater sense of priorities now appears to be in order: much 
greater direct aid and compensatory financing should be stressed, and the 
very dubious, divisive, and, in economic terms, small resource-transfer 
trade items, such. as commodity agreements and preferences, should be 
dropped or postponed, and regionalism should not be viewed as a substi- 
tute for needed internal measures. 


NOTES AND COMMENTS 
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| LAW AND POLITICS IN THE VIETNAMESE WAR: A COMMENT 
| 

The learned articles on the legal aspects of the Viet-Nam conflict, pub- 
lished in the October, 1966,1 and January, 1967,? issues of this JOURNAL, 
give rise to some fundamental reflections on the réle of international law in 
a situation that deeply divides the country, and especially the scholarly 
community, and that stirs up deep emotions and passionate partisanship. 
The articles of Professor Quincy Wright and Professor John Norton 
Moore are both scholarly, moderately phrased and inspired by a common 
conviction of the importance of international law in the affairs of man- 
kind, on the need to develop it as an effective instrument in the outlawry 
of aggression, on the urgency to ‘‘hasten the day when the use of force 
will yield to more rational processes.’’? Both writers use the documenta- 
tions on the history and development of the Vietnamese war, including the 
reports of the International Control Commission and the briefs of the 
U. S. Government. Yet they arrive at opposite conclusions. Professor 
Wright believes ‘‘that American military action in Viet-Nam has been in 
pursuit of the policy of containing Communism rather than in fulfillment 
of any’ legal obligation .. .’’; while certain specific actions, ‘notably the 
initiation of bombings in North Viet-Nam by the United States in Feb- 
ruary, 1965, ‘‘violated international law, the United Nations Charter, and 
the Geneva Agreement, if the latter were in effect.’’ + | 

Professor Moore holds, to the contrary, ‘‘that there is an unlawful 
armed attack on the R.V.N.*° by the D.R.V.,® that third states may law- 
fully assist in the collective defense of the R. V.N., and that the response 
of the R. V.N., the United States and the other assisting nations is reason- 
ably necessary to the defense of the R.V.N.’’?7 

The first, inadequate, explanation of this stark conflict of views of two 
legal scholars, writing as professors of international law, not as advocates 
of either side, would be that such discrepancies are a familiar and in- 
evitable feature of any legal interpretations, domestic as well as inter- 
national. Countless decisions of the U. S. Supreme Court are reached by 
a court split five to four, and. often reversed in the course of a few years 
by the| conversion of the minority into a majority. Few contemporary 
students of jurisprudence still maintain the belief—predominant in the 
19th century—that legal decisions and interpretations are purely a matter 


1 Quinty Wright, ‘‘Legal Aspects of the Viet-Nam Situation,’?? 60 AJ.LL. 750 
(1966). | | 

2 Moore, ‘‘The Lawfulness of Military Assistance to the Republic of Viet-Nam,’’ 
61 AJEL. 1 (1967). 

8 Moore, loc. cit. at 34. 4 Loc. cit. at 769, 767. 

5 Republic of Viet-Nam, ¢.¢., South Viet-Nam. 

8 Democratic Republie of Viet-Nam, i.e., North Viet-Nam. 

7 Loe. icit. at 2. 
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of analytical deduction, a process of legal logie detached from value and 
policy considerations. Law reviews and law reports abound in conflicting 
decisions and discussions about the extent of a manufacturer’s liability to 
a consumer, the policeman’s right of search, the velidity of confessions, or 
the limits of corporate or labor union autonomy. 

Yet the analogy is faulty. For all the vagaries of conflicts and inter- 
pretations, the authority and the controlling function of law in domestic 
matters are not challenged. There is a constant interplay between legisla- 
tion and judicial interpretation. The judicial process is continuous and 
compulsory. There is usually a hierarchy of courts in which facts, evi- 
dence, and legal conclusions can be sifted, analyzed, and revised. The 
ex parte pleadings are not the last word. Although seleetion and evalua- 
tion of evidence by the trial judge is a cardinal—and largely unreviewable 
—element in the legal process, the facts as they finally emerge in the 
process of trying and re-trying by trained and generally detached judges, 
are not often challenged. But in international conflicts such process is 
exceptional. The World Court, or any other international tribunal, is 
rarely invoked in major conflict ‘situations. Moreover, the International 
Court Has not yet reached the stage where the opinions of its fifteen mem- 
bers can be easily detached from their national positions and allegiances. 
For the most part, international legal disputes do not get beyond the 
stage of party argument, the parties being generally the governments 
engaged in the dispute. The United Nations provides a kind of forum— 
but one that is political rather than judicial in character—and the pro- 
liferation of Members, coupled with the chronic weakness of the Security 
Council as a decision-making organ, has tended more and more to frag-.} | 
ment the United Nations into partisan groups, and to make authoritative 
resolutions on highly controversial and sensitive matters increasingly 
difficult. l 

The gravest consequence of this growing paralysis of collective decision- 
making by the United Nations is its frequent inability to take the decision, 
to use force out of the hands of the individual contestants. The basie 
philosophy both of the League of Nations and of the United Nations is 
predicated on the assumption that, as long as violence cannot be banished 
from the conduct of international affairs altogether, a collective decision 
to use or authorize force, reached by constitutional procedures within a 
near-universal organization is legitimate and presumed to be just, where 
the use of force by an individual state or even by an alliance of states, 
acting without reference to the provisions of the Charter, is not. If it 
should become a predominant belief of governments and world opinion 
that the Members of the United Nations apply double standards, that any 
one state will use different criteria when judging he Russian intervention 
in Hungary, the Franco-British-Israeli intervention in. the Suez Canal 
crisis, the U. S. intervention in the Dominican Republic, or the behavior of 
South Africa in South West Africa, the open return to the unrestrained 
national use of force tempered only by the balance of power will be further 
accelerated. 
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It is against this background that we must view the discrepancy between 
the conclusions of Professors Wright and Moore. In the present writer’s 
opinion, there are two major and interconnected reasons for this conflict: 
first, there is the selection of facts, which tends to be tailored to the desired 
conclusions. Unlike in the domestic legal process, such selectivity can 
only be checked by the give and take of publie discussion, not by the 
authoritative evaluation of an impartial judicial body. Second, and this 
is one of the basic unsolved questions of our generation, there are deep 
disagreements as to the extent to which the norms of international law 
should be regarded as a superior set of values, where they conflict with 
what the particular author regards as national interest. Under a de- 
ceptive, surface allegiance to ‘‘world order” or any other formula express- 
ing respect for a supernational order of values, there are in fact two 
irreccneilable approaches: one that uses the arguments of international 
law as ithetorie in the Aristotelian sense. It acknowledges that interna- 
tional law is a sufficiently important element in the conduct of international 
relations and in the formation of world opinion to use it as part of the 
armory; of national policy. But this use of international law does not 
permit it to be employed as a restraint on national action where the two 
clash. |A more candid expression of this approach is, in Mr. Acheson’s 
formulation, 8 the use of ‘‘accepted legal principles of international law 
as a matter of ethical restraint’’ yielding to overriding national interest. 
In a less open—and in the present writer’s opinion more dangerous— 
form, the norms of international law are professedly used as an objective 
and compelling standard, but in fact interpreted so as to conform, in all 
eases, with national policy. 

The alternative approach is willing to regard international legal norms 
as controlling national behavior, even if it means the legal condemnation 
of the writer’ s nation. That it is possible, in this country, to do so with 
regard ‘to the rights and wrongs of the Vietnamese war without being 
penalized or ostracized is evidence of the continued existence of an open 
society. But it may also be predicted that, as the war goes on and 
escalates, as more and more American soldiers are killed, and the resources 
and prestige of the country are more deeply committed, any opposition to, 
or doubt in, the legality of the United States action in Viet-Nam will 
become! increasingly regarded as an unpatriotic act. For it is not only 
the physical and legal power of the state that—especially in situations of 
emergency—comp els conformity; this power expresses, by and large, the 
deeply ingrained traditions, beliefs and convictions of the great majority 
of the peoples of all countries. 

It is ‘this writer’s submission that Professor Wright’s article represents 
essentially the second, and Professor Moore’s article the first, approach. 
This belief is not due to the present writer’s own preferences, or to the faet 
that a I writer who concludes that the actions of his own country are 
illegal, demonstrably takes international law seriously, while one who 
comes to the opposite conclusion may or may not do so. The present 


8 1963 oa Proceedings at 18. 
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writer does not fully agree with Professor Wright’s conclusions, or with 
those of The Lawyers Committee on Viet-Nam. He accepts, for example, 
that South Viet-Nam is today a de facto state, whatever the origin and 
causes of its creation. He also believes that the refusal to accept the claim 
of the United States to be acting in.Viet-Nam in defense of international 
law and the U.N. Charter does:not: necessarily lead to the conclusion that 
the United States is an aggressor. Rather is it the method of thinking, 
the ambiguous use of terminology and the bias in the selection of facts 
that in this commentator’s opinion expose Professor Moore’s thesis to 
serious criticism. 

In these brief comments, it must suffice to discuss three aspects of 
Professor Moore’s presentation: first, the selection of official statements 
and documents purporting to prove that North Viet-Nam but not South 
Viet-Nam or the United States had violated international agreements before 
the United States resorted to direct military action; second, the differ- 
ential treatment of the North Vietnamese complaints about the violation 
of the Geneva Accord provisions for elections to be held in 1956, as 
‘political grievances whether they be legitimate or illegitimate,’’ not 
justifying ‘‘unilateral action,” as compared with the glossed-over 
intervention of the United States immediately after the Geneva Accord 
in the establishment of a separate and fully recognized state of South 
Viet-Nam ; third, the contention that ‘‘the requirements of minimum world 
public order, that is, the avoidance of unilateral coercion as a modality 
of major change, would in most contexts seem more strongly applicable 
to insurgent groups than to assistance to the recognized government.’’ ® 

As to the selection of relevant facts, it would seem obvious that the 
various statements, memoranda, and briefs of the State Department and 
other high U. S. Government officials, like those of the North Vietnamese 
Government and its spokesmen, are ex parte statements. They are de- 
signed to persuade, and therefore select or twist facts as required for the 
presentation of the case, while ignoring inconvenient facts. There is no 
impartial forum or tribunal to assess the evidence, but the minimum re- | 
quirement of ‘‘objective’’ scholarship is to make use of the arguments of 
both sides. This Professor Wright does in citing the North Vietnamese 
as well as the South Vietnamese and American arguments.° But one 
looks in vain for a corresponding confrontation in Professor Moore’s article. 
The statements in the State Department’s brief of March, 1966, and in 
other U. S. pronouncements, are taken as objective facts, whereas the 
North Vietnamese contentions are dismissed as ‘‘political grievances .. . 
legitimate or ilegitimate.’’ 

Some corrective to partisan statements lies in the various reports of the 
International Control Commission (composed of Canadian, Indian and 
Polish representatives), the nearest approach to an impartial fact-finding 
authority that can be found in the whole Viet-Nam situation. Professor. 
Moore does indeed quote the Commission on several occasions. The im- 
pression given by the quotations (on pages 8 and 9 of his article) is that 


9 Loc. cit. at 31, 10 Loc. cit. at 757 ff. 
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the Commission allotted all or most: of the blame for violations of the 
Geneva Accords to North Viet-Nam: <A report of June 2, 1962,-is quoted 
as confirming that there was at that time organized armed intervention by 
North Viet-Nam. The next quotation is.from the dissent of the Canadian 
representative in a report of February, 1965, accusing the Government of 
North Viet-Nam of ‘‘intensification of the aggressive policy.’ /But the 
reports of the International Control Commission, which are available in 
many collections, American and non-American, date from 1956, and even 
the most superficial study will reveal that until about 1959 the Com- 
mission,’ while acknowledging violations of the demilitarization provisions 
jby both sides, attributed at least equal and more serious violations of the 
obligations to South Viet-Nam. Until 1959 (rather than 1958, the date 
given by Professor Wright) even the U. S. documents do not allege or- 
ganized infiltration of North Vietnamese armed forces into South Viet- 
Nam, although it is clear from the Control Commission’s reports that 
North Viet-Nam did not ‘‘demilitarize.’? But during the same period 
South Viet-Nam systematically built up its military alliance with the 
United States, and this was the obvious reason for its refusal to permit 
inspection of various airports through which U. S. military supplies flowed 
into the: country. 
- Tn the context of his highly selective quotations of the International Con- 
trol Cormmission’s reports, Professor Moore treats the Commission as an 
authoritative and objective organ. But when, later in his article, short 
reference is made to observations of the I.C.C. that diverge from the U. S. 
viewpoint, its status is deprecated. Professor Moore mentions, almost in- 
eidentally, that ‘‘the ICC reports are a useful indication of factual breaches 
of the text [¢.e., the agreement on the cessation of hostilities] by both sides, 
and of interpretation of the text.” But lest this might lead to the con- 
clusion that North. Viet-Nam had some justification for feeling no longer 
bound by the Geneva Accords, the J.C.C. is now described as 


not| an international tribunal which either has authority, or which 
has attempted, to evaluate the overall lawfulness of the actions of 
the | participants in the Viet-Nam conflict. It has been principally 
concerned with securing implementation of the Accords and to that 
endi has been interested in pointing out “violations”? of the text with- 
out ‘effectively relating the actions of the parties to asserted justifica- 
tions or attempting to assess the lawfulness of these claims by reference 
to fundamental community prescriptions. (Italics by the present 
writer. ) 

Yet the 1962 special report, which by several years postdates the admitted 

North Vietnamese i intervention, is cited as authoritative proof of North 

Vietnamese aggression. 

Fact selection is even more obvious in Professor Moore’s failure to note 
the intervention of the United States, dating from 1954, and consisting in 
the establishment of, and military and economie support for, a separate and 
sovereign state of South Viet-Nam, as part of the Dulles policy of contain- 

| ment of Communism. This attitude led logically to the refusal even to 


11 See, w the Tenth Interim Report, 1960, Cmd. 1040, London. 
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entertain the possibility of organizing Viet-Nam nation-wide elections in 
1956, as clearly provided for in the Geneva Accords. As Professor Wright 
points out;!? the refusal of South Viet-Nam,-with the. unconditional support 
of the United States, to co-operate in organizing elections in 1956, contrary 
to the explicit provisions of the cease-fire agreement, supply a substantial 
argument for the North Vietnamese contention that, after this refusal, 
the obligation to respect the cease-fire line was frustrated. The contention 
which is central to the State Department’s legal brief of Mareh, 1966— 
that ‘‘a material breach of an agreement by one party entitles the other 
at least to withhold compliance with an equivalent, corresponding, or re- 
lated provision until the defaulting party is prepared to honor its obliga- 
tions” **—could be turned against the United States. It all depends on 
who_started_ violating the agreement. Even more double-edged would be 
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the argument that neither South Viet-Nam nor the United States was 
bound by the agreements. This argument, which would absolve North 
Viet-Nam as well as South Viet-Nam, is obviously not adopted by the 
State Department. It is, of course, arguable whether the refusal to co- 
operate in even an attempt to organize nation-wide elections, however 
serious, was sufficient to suspend the obligations of the cease-fire agreement, 
just as it is possible to argue about the respective gravity of the violations 
of the cease-fire on both sides between 1954 and 1962. But it is inde- 


-sep 


in the manner in which Professor Moore has done. 
The basic philosophy underlying Professor Moore’s approach is summed 
up in the following passage: 


Nothing in the United Nations Charter requires license for armed 
minority take-over in the name of an all-encompassing right to revolu- 
tion nor guarantees recognized governments the right to oppress their 
peoples. Lawfulness of assistance to either faction must be determined 
in reference to genuine self-determination and the requirements of 
minimum world public order, not in blind reliance on black-letter 
rules as to which side, if any, can be aided in a civil war and some- 
times suggesting an Alice-in-Wonderland search for neutral principles. 
The truth of the matter is that outside assistance to one or another 
faction may or may not be in the interest of genuine self-determination. 
The only answer to whether it is or not is careful analysis of the 
relevant features of the context, particularly the objectives of the 
participants. Self-determination, of course, is not the only important 
policy in deciding the lawfulness of such assistance. The requirements 


ee 


of minimum world public order are also vital. policies_at. stake.and 
may sometimes reflect more important values than self-determination. 
The requirements of minimum world public order, that is, the avoid- 
ance of unilateral coercion as a modality of major change, would in 
most contexts seem more strongly applicable to assistance to insurgent 
groups than to assistance to the recognized government. Perhaps it 
is not surprising, then, that prevailing international law seems to 
permit assistance to the recognized government but not to the in- 
surgents.** 

12 Loc. cit. at 761. 

18 U. S. Legal Brief, pp. 30-31; also in 60 A.J.I.L. 565 at 577 (1966). 

14 Loo. cit. at 31. 
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~Put in a nutshell, this means that civil wars and revolutions are instru- 


ments of change, that international law is hostile to change by force in 
oe as well as in International war, and that therefore governments may 

‘fin most contexts’’ legitimately request anaistance from outside, but in- 
surgents may not. The determining criteria are ‘‘genuine self-determina- 
tion” —which may, however, have to yield to ‘‘more important values,’’ 
and ‘ ‘minimum world public erder.” 

Ahe present writer has sought to demonstrate elsewhere,” that the 
application of this Metternich doctrine of legitimacy, strenuously opposed 
by the United States at the time of the Holy Alliance and countered by 
the Monroe Doctrine directed against intervention by non-American Powers 
in the revolutions of Latin America, is an anachronism in the turbulent 
world of the 1960’s. Its assertion by the United States at this time would 
mean that it has adopted the philosophy of the Holy Alliance and is now 


+. pledged to the suppression of revolution. However, this country has 


-never been consistent in the application of this doctrine nor presumably 
wishes to adhere to it when policy interests dictate otherwise. Perhaps this 
is implicit in Professor Moore’s somewhat coy admission that assistance 
to insurgent groups is impermissible only ‘‘in most contexts.’’ ( The legiti- 
Jmacy of assistance to an incumbent government and the illegitimacy of 
{corresponding assistance to rebels have been one of the pillars of the 
| United States’ legal argument in the Viet-Nam situation. This doctrine 
has been invoked in support not only of U. S. military action in Viet-Nam, 
but also in the Lebanon erisis in 1958 and, more dubiously, in the Domini- 
i can intervention of 1965, where an urgent request was made by the U. S. 
Ambassador to the tottering government to request U. S. assistance! But 
lone roa vain for any admission by the supporters of the ‘‘legitimacy”’ 
\doctrine | hat, on this theory, the now openly admitted U. S. interventions 
in Iran i in 1951 or in Guatemala in 1954, which were instrumental in un- 
seating the incumbent governments, or the abortive Bay of Pigs invasion of 
1961, designed to overthrow the Castro government, were clearly illegal. It 
is difficult not to conclude that the supporters of the “‘legitimacy’?’ doctrine 
are eloquent when it justifies U. S. action, but silent when it does not do so. 
Professor, Moore does not go so far as to adopt the doctrine that any 
Communist government is, by virtue of its very existence, an aggressor—a 
doctrine which would not only be incompatible with the basic principles 
of international law and the United Nations, which regard the internal 
political and social structure of a state as irrelevant to international rights 
and duties, but is clearly at variance with contemporary U. S. policy, 
which re ognizes the increasingly national and diversified character of 
Communist governments. 
| The theory of differentiation between incumbent governments and in- 
' surgents supports the assertion made by Hans Morgenthau, for example, 
that international law is nothing but a consolidation of the status quo.1® 
This is a deplorable doctrine to adopt for anyone who, like Professor Moore 





15 See Changing Structure of International Law 265 ff. 


16 See Polities Among Nations 90 ff. (8rd ed., 1960). . 
| l 
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and most of us, strives for the use of international law as a progressive . 
instrument of co-operation among nations. 

Time and again Professor Moore invokes ‘‘minimum world public order,” 
a formula made familiar by Professor McDougal’s many writings. This | 
goes together with the rejection of ‘‘black letter rules,’’ and contempt for — 
‘ Alice-in-Wonderland search for neutral principles.” This is ominously 
reminiscent of the similar formulas used by the Lord Chancellor in Britain 
during the Suez Canal crisis in order to justify the Franco-British inter- 
vention 7 and, almost a decade later, by the Legal Adviser of the State 
Department in justification of the U. S. intervention in the Dominican -` 
Republic.® The reference to ‘‘neutral principles,’’ if it means anything, 
means that policy objectives decide what is right and wrong. And in the 
absence of third-party determination, ‘‘minimum world publie order’’ 
means, Humpty-Dumpty-like, what the policy-maker wants it to mean, a 
catch-all phrase to justify whatever action the writer wishes to justify. 
U. S. action in Viet-Nam is in the interest of ‘‘minimum world public. 
order,’’ if you share all the assumptions of Professor Moore, ùe., that the 
United States did not intervene in violation of the Geneva Accords by the 
establishment of the state of South Viet-Nam and the refusal to contemplate 
elections; that only North Viet-Nam violated the obligations of the cease- 
fire agreement; that the Vietnamese conflict is not essentially a civil war; 
that assistance to the incumbent government is legitimate, but assistance 
to the rebels is not; and that the defense of the Incumbent government is 
in the interest of such order. All these assumptions are deeply contro- 
versial and they do not become any less so by incantations of ‘‘mimimum 
world public order’’ or ‘‘fundamental community prescriptions.’’ By the 
same token, one could contend that continued attempts by the Governments 
of France, Britain, Holland and Belgium to keep their colonies under 
subjection, instead of letting them move to independence, would have been 
in the interest of ‘‘minimum world public order.’’ If Professor Moore’s 
legitimacy doctrine is correct, such actions and outside armed support for. 
them would have been in accordance with international law, unless, of. 
course, a ‘‘minimum world public order’’ required otherwise. | 

Lastly, a word about the legitimacy of U. S. action as an instrument 
of ‘‘collective self-defense’’ in implementation of the U.N. Charter. Pro- 
fessors Wright and Moore agree with many writers that, under Article 
51 of the Charter, it is legitimate for Members of the United Nations to 
assist even a non-Member against aggression, and that such action need 
not necessarily wait for U.N. authorization, although this should be forth- 
coming sooner or later. That the Charter permits organized or unorgan- 
ized action in self-defense, pending U.N. action, is undoubted. Increas- 
ingly, this right of self-defense is now extended to assistance given to a 
third country. If time and again individual action or the action of a 
few states, acting for political and strategic reasons, takes the place of 


17 H. L. Deb., Vol. 199, Col. 718, 1956, as quoted in 59 A.J.LL. at 869 (1965). 
18 See Address by Teonard B. Meeker to American Foreign Law ar i June 9, 
1965, as quoted in 59 A.J.I.L. at 868 (1965). 
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action organized or authorized by the United Nations, the principle of 
collective security becomes a farce, the exception becomes the rule and 
the oa action in implementation of U.N. principles of collective security 
becomes'a mere cloak for the individual use of force dictated by national 
political interests. Professor Bowett’s formulation of the issue? is all 
the more important, as it was published well before the Viet-Nam issue 
became acute: 


The individual members cannot on the one hand delegate primary 
responsibility for the maintenance of international peace and security 
to the Security Council (Art. 24), and on the other claim this right 
of unilateral action to support any state which they consider to be 
acting in self-defence. This sort of freedom of alliance cannot stand 
together with a system of collective security as centralized as the 
United Nations Charter. The Charter clearly intends that the pro- 
hibition of Art. 2 (4) will admit of only the minimum exception of 
self ‘defence, strictly construed, and subject to the overriding author- 
ity of the Security Council. 
| žo oe & K & 

It i is, finally, obvious that, though in the nature of things the decision 
to resort to self-defence rests initially with the individual state 
whose rights are violated, since that decision rests on a unilateral 
judgment on the respective legal rights of the states eoncerned, it 
cannot be final or conclusive. The decision to exercise self-defence 
is a ‘preliminary decision for which the state bears full responsibility, 
and iit cannot be maintained that its own judgment is conclusive on 
the question of the respective rights of the parties concerned. No one 
state can arrogate to itself the final right to determine unilaterally 
the question whether another state is in breach of established duties. 


The provisions of SEATO, on which Professor Moore mercifully hardly 
relies, illustrate the perversion of the idea of collective security. The pro- 
visions in the treaty which permit individual action by any one member 
to protect the integrity, inter alia, of a territory enumerated in the 
schedule | to the treaty were written in at the insistence of the United 
States as part of the containment policy immediately after the Geneva 
Accords. Between 1954 and early 1965, during which period U. S. in- 
volvement in South Viet-Nam steadily increased, nobody thought of 
SEATO, but since then it has become increasingly prominent in the legal 
arguments of the U. S. Government. It is a tenable argument only because 
SEATO ‘does permit individual state intervention as determined by the 
intervener. Even a valid authorization by the SEATO Council as a 
regional [praanization, arguably though far from certainly, in conformity 
with Article 51 or 52, cannot be obtained. Two of its eight members, 
France and Pakistan, are strongly opposed to the U. S. intervention in 
Viet-N 

The last occasion when the restraining provisions of the U.N. Charter 
against the unilateral use of force were effectively invoked was in 1956, 
when the General Assembly, with the joint support of the United States 
and the U.S.S.R., stopped the Franco-British-Israeli action in the Suez 

i 


19 Self-Defence in International Law at 218, 262 (1958). 
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Canal Zone.2° Apart from this, unilateral interventions have either been 
tolerated or condoned by the United Nations, whether they were the Soviet 
intervention in Hungary, the Chinese occupation of Tibet, the Dominican 
intervention of the United States, or the mutual interventions in Viet- 
Nam. All these have been individual actions and, in the case of the Domin- 
ican intervention, the United States actively opposed any rôle of the 
United Nations altogether. We delude ourselves if we believe that, by 
the mere unilateral invocation of collective security principles, national aets 
of force change their character. Whether the U. S. action in Viet-Nam— 
assuming that it continues to observe the restraint that has generally 
characterized it up to the present—will eventually serve to provide an 
equilibrium and to substitute ‘‘rational processes’’ for the use of force, 
remains to be seen. But if it should succeed in this objective, it will have 
done so not by reliance on international law but by reliance on national 
power, opposed by countervailing national power, eventually leading to a 
negotiated settlement. This is not international law as embodied in the 
Charter ; it is not ‘‘minimum world public order,’’ except on the hypothesis 
that political objectives pursued by the United States are necessarily con- 
comitant with such order because the United States stands a the proper 
values and its opponents do not. 
The candid truth is, as Professor Wright concludes, that international 
“law has neither motivated nor controlled the mutual interventions in Viet- 
Nam. The war—which is not called a war—moves im a legal vacuum. 
This certainly does not mean that international lawyers should ignore 
the whole area, especially since conflicts of mixed civil and international 
character may well become the principal type of armed strife in our time. 
The careful study of contemporary conflicts of this kind, a comparison of 
the state practices and of the various justifications of intervention and 
counter-intervention,”"* may be the prelude to the gradual elaboration of 
customary or treaty rules m this field, and perhaps of new types of inter- 
national organization, This is the way in which international law has 
developed and must continue to grow. But we delude ourselves as to the 
degree to which international law controls the Viet-Nam type of conflict 
at this time, if we disguise the legal anarchy by the invocation of formulas 
that merely cloak the nakedness of the political and ideological struggle. 





WOLFGANG FRIEDMANN 


INTERNATIONAL COMMODITY CONTROLS—SOME LESSONS 
FROM THE COFFEE AGREEMENT 
Ever since the depression of the 1930°s and even more in the years 
following World War II, the world has been much concerned with at- 
tempts to regulate international trade in primary products through gov- 


20 In a different way, the U.N. has, on occasions, been effective in halting a spreading 
civil war by the interposition of ‘‘order forces’? (Congo, Cyprus). 

21 Such a study is under way, under the auspices of the Board of Review and De- 
velopment of the Society. 
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ernmental agreements. The prewar situation of general oversupply, sharp 
fluctuation in prices, and excessive market reaction to political crises 
has continued for nearly all primary products. Moreover, the areas where 
most widely traded primary products are produced—roughly speaking, the 
tropics—have assumed new political importance, either because they have 
become independent for the first-time or because they have absorbed the 
clichés, if not the techniques, of economie development. Thus the his- 
torical aim of commodity agreements—defending producers against sharp 
and often ruinous price fluctuations—has remained. In addition, the hope 
has been raised more and more recently that commodity agreements would 
serve as a kind of painless device for foreign aid, whereby resources could 
be transferred to less developed countries through the mechanism of care- 
fully managed rising commodity prices.* 

Considering how many international study groups, reports, and recom- 
mendations dealing with basic commodities have appeared since World War 
II, it is surprising that only five commodity agreements are currently in 
force—wheat, tin, sugar, coffee, and olive oil—and that only one of these, 
the International Coffee Agreement, 1962, actually operates to control 
trade.” It is also surprising that among all the recent legal writing on 
international trade, there has been very little discussion of commodity 
agreements by and for lawyers.’ 

_ Commodity control schemes have been with us for a long time, starting 
with the private cartels before World War I, developing through the semi- 
private cartels of the 1920’s toward the gradual realization by the govern- 
ments of producing countries in the 1930’s that they must become actively 
involved and not merely tolerant of commodity control agreements, if these 
are to succeed.* After World War II a new kind of commodity agree- 


1 See, eg., Final Act and Report of the U.N. Conference on Trade and Development, 
Part II, See. II, and Annex A.IT.1 (H/Conf. 46/139, E/Conf. 46/141, Vol. 1) (1964). 
See, e.g., Report by the Secretary General of the Conference (Prebisch Report), Part I, 
Ch. 2, Part ‘II, Ch. 1D (E/Conf. 46/141, Vol. 2) (1964). 

2The International Wheat Agreement, which establishes a maximum and minimum 
range of wheat prices, has not come into play recently, due primarily to the policies of 
the principal exporters, Canada and the U. S.; the International Tin Agreement, which 
attempts to operate through a buffer stock, has not reeently been able to exercise control 
over the tin|trade; the International Sugar Agreement has been inoperative since failure 
to agree onja Cuban quota, and therefor on all quotas, in 1961; and the International 
Olive Oil Agreement is primarily concerned with promotion and with the prevention 
of unfair eémpetition, and contains no regulatory mechanism. 

8 For the one survey for lawyers in English, see Symposium, ‘‘International Com- 
modity Agreements,’’ 28 Law and Contemporary Problems 271 (1963). See also 
Krumme, ‘‘International Commodity Agreements: Purposes, Policy and Procedure’? 
(Student N te), 31 G. W. Law Rev. 784 (1963). For a recent comprehensive study 
in German, see Knote, Internationale Rohstoffabkommen aus der Nachkriegszeit (1965). 

4 For accounts of this development not specifically addressed to lawyers, see, e.g. 
Baranyai and Mills, International Commodity Agreements (Mexico City, 1963); and 
Rowe, Primary Commodities in International Trade (Cambridge, 1965). Knote (op. 
cit. note 3)| adds the fascinating information that as early as 1864, at the height of 
laissez faire, France, Belgium, The Netherlands, and Great Britain concluded a conven- 
tion in Paris to regulate export subsidies and drawbacks in sugar. There were five 
additional conferences looking to a sugar agreement among the European countries, 
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ment came into being, involving not only the producmg countries but the 
consuming countries as well. In part this was because only thus could 
control agreements be fitted into the postwar atmosphere looking to free 
trade, as reflected in the Havana Charter and the GATT Equally im- 
portant, producers came to realize that without the active support of con- 
suming countries there would never be enough discipline among producing 
countries to enable an export control scheme, let alone a production control 
scheme, to work. This was brought out strikingly in the summer, 1966, 
meeting of the International Coffee Council, which agreed on drastic steps, 
including issuance of stamps to be placed on certificates of origin and severe 
restrictions on imports from non-members, in order to preserve the Agree- 
ment against the threat of ‘‘tourist coffee,’’ i.e., coffee with its true origin in 
one country but exported or stated to be exported from another. 

We have come to learn that no international agreement that attempts to 
unite substantially divergent interests is complete without a dynamic of ae- 
commodation. Often this dynamic will not appear at all in the text of its 
charter, and indeed the effort to find it may well result in a considerable ` 
de facto change in the agreement. Again, the recent experience of the 
Coffee Agreement is instructive. Under the Coffee Agreement, 1962, the 
mechanism for control was to be an annual global export quota, to be 
raised or lowered by the Council in response to market conditions. Hach 
country’s share of the quota was fixed in the Agreement, with provision 
for revision after three years. No provision was made for target prices, 
for automatic adjustment of quotas, or for shifts in the individual country 
quotas according to the kind of coffee produced. 

Almost immediately African producers contended, with some justification, 
that their quotas had been set too low, and that in any event consumer taste 
was shifting to their types of eoffee.® They insisted that some method be 
found to permit them to export more coffee to meet this demand, presumably 
until 1920. 

5 The Havana Charter for an International Trade Organization contained an entire 
chapter (Ch. VI) setting down standards for international commodity agreements, 
among them, that commodity agreements should be open to all countries on a non- 
discriminatory basis; that they should be governed by a Council in which consumers 
and producers are equally represented; that agreements be concluded for periods of 
not more than five years; and that there be full publicity for all arrangements made, 
as well as all objectives of the agreement. While the Havana Charter never entered 


into force, Ch. VI is indirectly incorporated by reference in the amended version of the 
GATT, Art. XX(h) and Ad Art, XX. 

It is interesting that the paper in the Law and Contemporary Problems survey on the 
international law of commodity agreements (note 3 above) deals exclusively with the 
relation of commodity agreements to the Havana Charter and the GATT. Walker, 
‘í International Law of Commodity Agreements,’’ 28 Law and Contemporary Problems 
392 (1963). 

6 There are clearly differences in grades of coffee both in taste and in price, the three 
principal kinds being Milds (Colombia and Central America), Brazils, and Robustas 
(most of Africa). Since coffees are generally blended and it is possible, for example, 
to ‘‘manufacture’’ Brazils by mixing Milds and Robustas, it is not clear to what extent 
a shift to Robustas reflects changes in tastes as contrasted with response.to price cuts. 
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at the expense of the nations with the largest quotas, Brazil and Colombia. 
The device suggested was a selective system of quota adjustment, whereby 
three different grades of coffee would each be assigned a target price range. 
If the price for any grade rose above the range, the quota for the countries 
producing that grade would be increased, and vice versa. 

Clearly this was a device to change the quotas assigned in the Agreement. 
Clearly also it was a device not contemplated in the Agreement for general 
use, though arguments could be adduced that it might be fitted within 
the ‘‘necessary and proper’’ clause (Article 9) or to take care of special 
situations (Article 41). In the event, the issue was formulated as a legal 
question, and was submitted to a panel of five distinguished jurists for an 
advisory opinion. The panel held that the proposal for a selective adjust- 
ment of quotas was not authorized by the Agreement and would be contrary 
to the pro rata system of quota adjustment provided therein.’ 

Was this, then, the answer? The ‘‘have’ nations might well have said 
so, but only at the risk of continued undermining of the Agreement by the 
‘‘have-not’’ states, and perhaps a break-up of the Agreement itself. Or the 
Council could have voted simply to disregard the panel’s opinion, which 
was, after all, only advisory. What in fact happened was that the 1966 
meeting of the Council established a global export quota, as provided in 
the Agreement, and in addition provided for ‘‘special export authoriza- 
tions,” carefully not called quotas but fulfilling the same functions as 
quotas. These special export authorizations (as well as some ‘‘waivers’’) 
then were made subject to a selective adjustment scheme, practically 
identical with the one put to the panel except that there were to be four, 
not three, grades of coffee, each with its own target price range and thus 
subject to a shift in quota. In return for agreeing to this arrangement, 
the “haves” secured agreement to a series of other arrangements, including 
the enforcement measures mentioned above, and they were also able to 
resist the demands for a general revision of quotas as contemplated in the 
Agreement.” 

A solution of expediency? A defiance of the legal rules? My answer 
would) be no, though I might have preferred it if the solution had been 
worked out without appeal to the judicial panel. No doubt the Agreement 
after a little over three years of operation is very different from what it 
started out to be. The reader of the text of the Agreement will be much 
surprised. But what was preserved was a mechanism—roughly demo- 
cratic whereby nations could together address a difficult problem of 


excess! supply in the face of inelastic demand. To remain alive, in other 

7 ce Report of the Advisory Panel on the Legality of a System for the Selective Ad- 
justment of Quotas,’’ reprinted in 5 Int. Legal Materials 195 (1966). 

8 Resolutions of International Coffee Council, Highth Session, London, Aug. 22- 
Sept. 6| 1966, reprinted in 5 Int. Legal Materials 1161 (1966). In practice, the flexi- 
bility of the Selective Adjustment Scheme for making cuts in permissible exports in 
response to price declines has been limited because the drafters of the resolutions, in- 
fluenced by the Jurists’ Panel, put limitations on the number and extent of cuts that 
would be permitted. At this writing no price increases that would cause expansion 
in the permissible exports under the Scheme have occurred. 
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words, the Coffee Agreement had to become a changing and not a static 
document.® 

Do postwar commodity agreements have a greater chance for success than 
the prewar arrangements, nearly all of which failed? And if so, should 
the other basic tropical commodities—for example, cocoa and perhaps 
rubber, tea, and bananas—-also be brought under commodity control ar- 
rangements? 

As a solution to the problem of the less developed countries, the hopes 
placed in commodity agreements have probably been too high. Commodity 
control arrangements can, if nearly all producers and a substantial portion 
of consumers join and stick to them, flatten out price fluctuations over 
short-term crises and perhaps even lead to a limited increase in commodity 
prices. But, as some observers have argued with great force,” arrange- 
ments to control the supply of a commodity on the market can hardly be 
expected to cure the long-term problems of oversupply or of economies 
overdependent on a single export. Indeed, the sharpest criticism that 
can be leveled against commodity agreements is that, by rationing supply 
and keeping prices up, they encourage production even by inefficient pro- 
ducers. One need not share the moralistic view of the economists who argue 
that prices must always be related to costs of efficient production. It is 
hard, however, to have faith in arrangements that seek to control supply 
without seeking, over time, to control production as well. Until production 
controls and diversification become an effective part of commodity agree- 
ments, the agreements will at best borrow time. But if institutions like the 
International Coffee Organization gain in strength and resourcefulness and 
begin to devote themselves to underlying causes (as they are showing some 
signs of doing),?* they may well come to be among the more important of 
our economic and political institutions. 

ANDREAS F. LOWENFELD 


8In a somewhat different context, relating to an unforeseen need in international 
civil aviation, Bin Cheng recently wrote: ‘‘It is certainly desirable that international 
organizations should, in principle, avoid de facto amendments of the Constitution and 
conscious deviation from the Rule of Law for the sake of expediency.’’ Bin Cheng, 
‘í Nationality and Registration of Aircraft—Article 77 of the Chicago Convention,’’ 
32 J. Air Law and Commerce 551, 560-561 (1966). But the issue to which he was 
addressing himself—international registration of aircrafit—-was far less central to 
the success of the organization there involved (ICAO) than the problem faced by the 
International Coffee Organization. 

10 See, c.g., Rowe, op. cit., note 4, esp. at 180-182, 209-220; see also Knote, op. cit. 
note 3, at 29-30. 

11 For a contrary view, compare the following assertion by Prebisch in his report to 
the UNCTAD: ‘‘The effort to conclude eommodity agreements can hardly succeed so 
long as such agreements are regarded as a compromise between exporting and im- 
porting countries and if they are based merely on the idea of dealing with market 
fluctuations,’? 

12 By Res. 110, Sept. 5, 1966, the International Coffee Council established a ‘‘high 
level working group,’’ composed of importing and exporting members and the Execu- 
tive Director, to address the problem of production goals, diversification, control of 
production, retention, stocks, and the like, hopefully in collaboration with the World 
Bank, IMF and FAO. In November, 1966, the World Bank served as host to a 
meeting of a working group devoted to these problems. 
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| LATIN AMERICAN INTEGRATION AND THE CONSTITUTIONAL PROBLEM 


The! Inter-American Institute of International Legal Studies, founded in 
1964 at Bogotá, Colombia, sponsored in the same city a Round Table of 
experts in constitutional law and international law, under the heading 
“Latin American Integration and the Constitutional Problem.’? The meet- 
ing, held under the joint auspices of the National University of Colombia 
in the Faculty of Law at Bogota, from February 6 to 8, 1967, was chaired 
by Professor Francisco Urrutia Holguin, President of the Institute. Par- 
ticipants at the Round Table were 25 scholars, from Argentina, Bolivia, 
Brazil, Chile, Colombia, Costa Rica, Cuba, Eeuador, Guatemala, Panama, 
Peru, the United States, Uruguay and Venezuela, as well as officials from 
the Pan American Union, the Inter-American Development Bank and the 
European Communities. A paper was also sent by the Institute of Com- 
parative Law in Mexico City. The European Executives were represented 
by Mri Michel Gaudet, Head of the Legal Services, who delivered a paper 
on the i issue of constitutionality and how it was resolved by the Six in con- 
nection with the Treaties of Paris and Rome. The American participant 
was Professor Covey T. Oliver, of the University of Pennsylvania School 
of Law, former U. S. Ambassador to Colombia.* The Round Table at 
Bogota had before it, as a working document, a Memorandum prepared by 
the Department of Legal Affairs of the Pan American Union, which sought 
to analyze the possible grounds for incompatibility between the constitu- 
tions now in force in all Latin American Republics and an hypothetical 
treaty of regional economic integration which would confer supranational 
powers upon a central integration authority, such as is now envisaged 
within the framework of the proposed Latin American Common Market. 
The Round Table agreed unanimously that no such intrinsic incompatibility 
exists, thus paving the way, in principle, for the eventual adoption of 
such aj treaty. 
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Groraes D. LANDAU 


TOPICS FOR COMPARATIVE LAW CONGRESS 


The' International Academy of Comparative Law holds Congresses of 
Comparative Law every four years. The 1966 Congress was in Uppsala, 
while planning is now under way for the 1970 Congress in Athens, Greece. 
At these Congresses reports are presented from a wide variety of countries 
on the topics selected for discussion at that Congress. The International 
Meetings Committee of the American Association for the Comparative 
Study | lof Law seeks suggestions for appropriate topics in international law, 
publie law and private law for discussion at the 1970 Congress. Readers 
of this JouRNAL should send their suggestions as soon as possible to that 
Committee’s chairman, Professor W. J. Wagner, Indiana University Law 
School, Bloomington, Indiana 47401. 

| W. W. B. 


| 
i Recently appointed Assistant Secretary of State for Inter-American Affairs. 
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INSTITUTE OF AEROSPACE LAW 


The School of Law of Southern Methodist University in Dallas, Texas, 
has recently announced the establishment of the Institute of Aerospace 
Law, the first of its kind in the United States.1 The Director of the In- 
stitute is Professor Howard J. Taubenfeld of the School of Law of 
Southern Methodist University, a specialist in the law of outer space. 
Members of the faculty of the Institute are Professor Paul B. Larsen, 
specialist in air transport legal problems; Professor Charles J. Morris, 
specialist in air transport labor problems; and Rita F. Taubenfeld, Re- 
search Associate (economics and politics). 

The Institute will offer graduate studies in international law, labor law 
and economic aspects of transport problems, designed to answer the needs 
of government and industry for lawyers trained in the developing prob- 
lems of air and space use. The program will include classroom discussions 
and lectures, special research assignments, and a working relationship with 
the Journal of Air Law and Commerce, published at the Law School of 
the University. Institute activities will begin in August at Dallas with a 
conference on the Warsaw Convention on International Air Transportation 
as modified by the Civil Aeronautics Board Interim Agreement, with 
reference to the liability of air carriers. 

For information regarding the program of studies, course requirements, 
and registration, inquiries should be addressed to Professor Taubenfeld, 
Director, Institute of Aerospace Law, Southern Methodist University 
School of Law, Dallas, Texas 75222. 


E.H.F. 


SIXTY-FIRST ANNUAL MEETING OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW | 


The 6lst annual meeting of the American Society of International Law 
took place at the Statler Hilton Hotel, Washington, D. C., from April 27 
to 29, 1967. The sessions were well attended by over three hundred mem- 
bers and guests. 

The meeting opened on Thursday, April 27, at 2:15 p.m. with two 
simultaneous panel discussions on the respective subjects of ‘‘ International 
Law and Civil Wars” and ‘‘International Cooperation in Satellite Com- 
munications Systems.’’ The panel on international law and civil wars 
was presided over by Professor Richard A. Falk of Princeton University, 
and the participants were Ann Van Wynen Thomas and A. J. Thomas, Jr., 
of Southern Methodist University School of Law, who discussed the Spanish 
Civil, War, 1936-1939; Arnold Fraleigh, former Foreign Service Officer, 
Department of State, who spoke on the Algerian war of independence; and 
Professor Donald McNemar of Princeton University, who discussed the 
post-independence war in the Congo. 

Mr. Abram Chayes of Harvard Law School presided over the panel on 
the satellite communications systems. Mr. John A. Johnson, Vice Presi- 


1 Bee ‘‘An American Aerospace Law Institute,’’? by Stephen Doyle, in 59 AJIL. 
912 (1965). 
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dent of the Communications Satellite Corporation, spoke on forms of inter- 
national co-operation in satellite communication systems. Mr. Robert K. 
Woetzel of Boston College discussed international co-operation in telecom- 
munication for educational and cultural purposes, and Mr. Lee R. Marks 
of the) District of Columbia Bar spoke on domestic satellite systems and 
their elation to international co-operation. 

On Thursday evening at 8:15 p.m. there was a second panel discussion of 
international law and civil wars under the chairmanship of Professor 
Falk, and a panel on concession agreements with reference to negotiation 
and renegotiation, under the chairmanship of the Honorable Edward D. 
Re, Chairman of the Foreign Claims Settlement Commission of the United 
States, This latter discussion was held jointly with the Section of Inter- 
national and Comparative Law of the American Bar Association. 

Par icipants in the second panel on civil wars were Professor Quincy 
Wright, of the University of Virginia, who spoke on the American Civil 
War; Mr. William Everett Kane of Princeton University, who discussed 
United States involvement in Latin American civil strife; and Mr. Richard 
J. Barnet, of the Institute for Policy Studies, whose topie was United 
States involvement in foreign civil strife since World War II. Commen- 
tators jon these papers were Professors John Norton Moore of the Uni- 
versity of Virginia Law School, and Abram Chayes of Harvard Law School. 

On the subject of concession agreements, considered by the second panel 
on Thursday evening, Mr. Raymond Vernon of the Harvard Graduate 
School] of Business Administration discussed trends over recent decades 
in the! negotiation of concession contracts; Mr. Richard Powell of the 
New York Bar spoke on LAMCO as a case study of a concession contract ; 
and Mr. Andreas F. Lowenfeld, Fellow of the Kennedy Institute, diseussed 
diplomatic intervention in disputes over concession contracts. 

On F Friday morning, April 28, at 9:15 a.m., the first panel, under the 
chairmanship of Professor Leon Lipson of Yale Law School, considered 
the People’ s Republic of China and international law. Professor Jerome 
A. Cohen of Harvard Law School discussed Chinese Communist attitudes 
toward international law and our own; Professor Hungdah Chiu of Na- 
tional Taiwan University presented Chinese views on the law of treaties, 
and Professor Douglas M. Johnston of Harvard Law School an analysis 
of Chinese treaty practice. 

The second panel, over which Professor Richard N. Gardner of Columbia 
University Law School presided, dealt with institutional aspects of inter- 
national trade. The General Agreement on Tariffs and Trade was con- 
sidered from several points of view. Mr. John Evans, formerly U. S. 
representative to the GATT Council, discussed the Agreement as an in- 
strument for trade bargaining; Professor John H. Jackson of the Univer- 

i 
sity of: Michigan Law School discussed it as an instrument for the settle- 
ment of trade disputes; and Mr. William E. Culbert, Assistant Chief of 
the General Commercial Policy Division of the State Department, presented 
on behalf of Mr. Joseph A. Greenwald, Deputy Assistant Secretary of 
State for Economic Affairs, a paper by the latter on UNCTAD and GATT 
as instruments for the development of trade policy. 
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On Friday, April 28, at 2:15 p.m., two panels dealt respectively with 
institutional and economie perspectives on Latin American integration, 
and some problems of treaty law suggested by the International Law Com- 
mission draft articles on the Law of Treaties. Professor Covey T. Oliver 
of the University of Pennsylvania Law School presided over the discussion 
of Latin American integration. Developments in Central American inte- 
gration were discussed by Mr. F. V. Garcia-Amador, Director of the De- 
partment of Legal Affairs of the Organization of American States. The 
Latin American Free Trade Association was discassed by Mr. Francisco 
Orrego-Vicuna of the Department of Legal Affairs of the O.A.S. Mr. 
Walter J. Sedwitz, Assistant Secretary for Economic and Social Affairs of 
the O.A.8., spoke on the economic aspects of Latin American integration. 

The chairman of the panel on treaty law was Professor William W. 
Bishop, Jr., of the University of Michigan Law School. The panelists were 
Professor Oliver J. Lissitzyn of Columbia University School of Law, who 
spoke on the doctrine of rebus sie stantibus, and Professor Richard B. 
Bilder of the University of Wisconsin Law School, who discussed breach 
of treaties and responses thereto. Professor Myres S. MeDougal of Yale 
Law School was commentator upon the two preceding papers. 

All of the panel discussions were followed by discussion from the floor. 

The dinner on Friday evening at 7:15 p.m. was attended by over 300 
members and guests. Mr. John R. Stevenson, President of the Society, 
lead off the addresses with an outline of the activities of the Sceiety, par- 
ticularly with regard to the projects undertaken ly its new Board of Re- 
view and Development. He welcomed the new Executive Director, Mr. 
Stephen M. Schwebel, and presented to Mr. Merillat, the retiring Executive 
Director, an inscribed gift in appreciation of his services to the Society. 
Sir Kenneth Bailey, C.B.E., High Commissioner of Australia to Canada, 
delivered an address on ‘‘Making International Law in the United Na- 
tions.” The United States Secretary of the Treasury, the Honorable 
Henry H. Fowler, spoke on ‘‘International Economie Relations and the 
Rule of Law.’’ 

On Saturday, April 29, at 2:15 p.m., the Philip C. Jessup International 
Moot Competition sponsored by the Association cf Student International 
Law Societies was held. Judges for the competition were the Honorable 
Leonard C. Meeker, Legal Adviser of the State Department, Charles N. 
Van Doren, Deputy General Counsel of the U. S. Arms Control and 
Disarmament Agency, and Walter D. Sohier, of the New York Bar, for- 
merly General Counsel of the National Aeronautics and Space Admin- 
istration. The case argued involved claims arising out of certain incidents 
on the moon in which the United States filed application in the Inter- 
national Court of Justice against the Republic of France. The parties 
were represented by the Harvard International Law Club and the Vander- 
bilt International Law Society, the latter being adjudged the winning team. 

The business meeting of the Society took place at 9:15 a.m. on Saturday. 
Upon the report of the Committee on Annual Awards recommending that 
the Society’s Certificate of Merit be awarded to Angelo Piero Sereni for 
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his fivė-volume work entitled Diritto Internazionale, the Society voted the 
award|to the late Professor Sereni, who died early in April, 1967. 

The ‘following officers of the Society were elected for the coming year: 

Honorary President: Dean Rusk, Secretary of State 

President: John R. Stevenson 

Vice: Presidents: Harold D. Lasswell, Osear Schachter, Stephen M. 

Schwebel, and Charles M. Spofford 

The incumbent Honorary Vice Presidents were re-elected. 

The ‘following were elected members of the Executive Council for the 
term ending in 1970: Donald E. Claudy of Ohio; Roger Fisher of Harvard 
Law School; Soia Mentschikoff of the University of Chicago Law School; 
H. ©. L. Merillat of Washington, D. C.; Stanley D. Metzger of George- 
town University Law Center; Covey T. Oliver of the University of Penn- 
sylvania Law School;+ Howard J. Taubenfeld of Southern Methodist Uni- 
versity! School of Law; and Mason Willrich of the University of Virginia 
School of Law. 

The Nominating Committee for the coming year was elected as follows: 
Hardy! ©. Dillard, Chairman; Edwin C. Hoyt, Jr., Brunson MacChesney, 
H. C. L. Merillat, and Walter Sterling Surrey. 

The following members of the Society who have completed fifty years 
of membership this year were declared Members Emeriti: Archibald R. 
Graustem of New York City; Robert F. Kelley of Munich, Germany; 
Judge ‘Otto Schoenrich of New York City; and Ira Jewell Williams of 
Philadelphia. 

The Executive Council of the Society, at its meeting on April 29, 1967, 
elected’ the Honorable Edward Dumbauld Secretary of the Society and Mr. 
Franz Oppenheimer Treasurer. It appointed Mr. James Conner Assistant 
Treasurer. Mr. Stephen M. Schwebel was designated Executive Vice 
President of the Society. The Council also elected the following members 
of the Executive Committee: Richard R. Baxter, Hardy C. Dillard, James 
N. Hyde, Harold D. Lasswell, Brunson MacChesney, Oscar Schachter and 
Walter, S. Surrey. President Stevenson, Mr. Oppenheimer and Mr. 
Schwebel are ex officio members of the Committee. 

The ‘Council appointed Mr. Richard W. Edwards, Jr., Editor of Inter- 
national Legal Materials. It also approved the appointment of a com- 
mittee jcomposed of Professors Leo Gross, Richard Baxter, Herbert W. 
Briggs and Oliver J. Lissitzyn, to prepare a collection of articles and ad- 
dresses: from the Journal and Proceedings to be published in a volume 
commemorating sixty years of publication. 

The Board of Editors of the Journa was elected as follows: William 
W. Bishop, Jr., Editor-in-Chief; Richard R. Baxter, Herbert W. Briggs,* 
Hardy! C. Dillard, Alona E. Evans, Richard A. Falk, Charles G. Fenwick,* 
Alwyn! ! V. Freeman, Leo Gross, John N. Hazard, Louis Henkin, James 
Nevins Hyde, Hans Kelsen,* Josef L. Kunz,* Oliver J. Lissitzyn, Brunson 
MacChesney, Myres S. McDougal, Stanley D. Metzger, Covey T. Oliver, 

i Honcrary: 

l Recently appointed Assistant Secretary of State for Inter-American Affairs, 
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Pitman B. Potter,* Stefan A. Riesenfeld, Oscar Schachter, Stephen M. 
Schwebel, Louis B. Sohn, Erie Stein, John R. Stevenson, Jobn B. Whitton,* 
Robert R. Wilson,* Quincy’ Wright,* Richard Young. 

The papers delivered and summaries of discussions, along with selected 
committee reports and a report of the business session, will appear in the 
printed Proceedings of the meeting, which all members of the Society 
and subscribers to the JOURNAL will receive. The volume may also be 
purchased separately at $5.00 a copy. 

ELEANOR H. Fince 

* Honorary. 
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CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 
i : 


The rhaterial for this section is compiled by Charles I. Bevans, Assistant 
Legal Adviser, Department of State. 


i 
! FISHERIES 
Conduct of fishing operations in the North Atlantic 


Representatives of eighteen countries engaged in fishing operations in 
the North Atlantic, including the United States, Canada, and sixteen 
European nations, have adopted and referred to governments for approval 
the text of a Convention on the Conduct of Fishing Operations in the 
North Atlantic. The Convention was incorporated in a Final Act which 
has been signed by representatives of all countries participating in a Fish- 
eries Policing Conference which met in London four times starting in 
1965. | 

The Convention establishes an international code of conduct to be fol- 
lowed by fishing vessels and ancillary craft in the North Atlantic area, 
It is designed to increase safety at sea, particularly on the international 
fishing grounds, and to reduce the risk of damage to boats and fishing 
gear which ean. occur when vessels using different fishing methods operate 
close to one another. 

The Convention contains provisions on marking of fishing vessels to 
ensure their identification at sea and establishes uniform supplementary 
light signals for fishing vessels. It also establishes uniform methods of 
marking nets and other gear in the sea and a code of good conduct on the 
fishing grounds. The Convention provides for a conciliation procedure 
to facilitate settlement of small claims arising out of gear damage involving 
fishermen of different nations, and for an inspection system whereby author- 
ized officers from any of the participating countries, in certain circum- 
stances, will be able to board and inspect fishing vessels of other participating 
countries to investigate possible violations of the rules or cases of damage. 
While if will be possible for certain countries to ‘‘opt out’’ of the boarding 
provisions, other aspects of the inspection system, such as observation and 
reporting of violations to the authorities of the flag state of the fishing 
vessel, will apply uniformly to all fishing vessels. 

The Convention itself will be open for signature in London from June 
Ist to November 30th, 1967. After signature it will be subject to ratifica- 
tion by the United States upon advice and consent of the Senate. 

The countries represented at the Conference were: Belgium, Canada, 
Denmark, France, Federal Republic of Germany, Iceland, Ireland, Italy, 
Luxembourg, The Netherlands, Norway, Poland, Portugal, Spain, Sweden, 
U.S.S.R., United Kingdom, and the United States. 
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The Conference stemmed from the European Fisheries Conference of 
1963/64 at which a resolution was passed that the United Kingdom should 
convene a technical conference of all countries participating in the North- 
east Atlantic fisheries to prepare a draft convention embodying a modern 
eode for the conduct of fishing operations and of related activities in the 
Northeast Atlantic. It was also resolved to invite representatives of the 
United States and Canada to attend, so that the extension of the provisions 
of any such convention to the Northwest Atlantic fisheries might be 
considered. The Convention will cover the area off the coasts of Canada 
and the United States as far south as Cape Hatteras, where fishing grounds 
are often occupied by vessels of many nations. 


(Dept. of State Press Release No. 61, March 21, 1967; 
56 Dept. of State Bulletin 685 (1967).) 


U. 8.-USS.R. agreements relating to fisheries 


On February 13, 1967, the United States and the Soviet Union signed 
agreements relating to fisheries. The announcement of conclusion of dis- 
cussions one week before signature of the agreements stated, in part, as 
follows: 


Representatives of the United States and the Soviet Union on February 
6 concluded 3 weeks of discussions on fishery problems with approval of the 
texts of draft agreements on the king crab fishery in the eastern Bering 
Sea and on a number of other matters regarding the fisheries of both 
countries off the U. S. Pacific coast. The two delegations reviewed certain 
fishery problems off the U. S. Atlantic coast and agreed that these matters 
should be considered further at a meeting to be held in late May, just prior 
to the annual meeting of the International Commission for the Northwest 
Atlantic Fisheries. 

One of the draft agreements provides for extension for another 2 years 
of the United States-U.S.8.R. agreement on king crab fishing on the U, S. 
Continental Shelf in the eastern Bering Sea,! with a reduction in the quota 
for the U.S.S.R. from 118,600 cases of canned crab to 100,000 cases. 

With respect to other problems, a separate draft agreement of 1 year’s 
duration specifies several areas seaward of 12 miles from the Oregon- 
Washington. coast in which Soviet vessels would either refrain from fishing 
or from concentrating their efforts. In certain other areas off the Oregon- 
Washington coast measures would be taken, jointly and separately, to 
protect stocks of fish. Additional protection would be provided for the 
fishing gear of U. S. halibut fishermen in areas near Kodiak Island, Alaska, 
early in the halibut season. Under the agreement, Soviet vessels would 
transfer cargoes in several designated areas off Washington and Oregon 
and off Alaska in the 9-mile zone contiguous to the U. S. territorial sea. 
Soviet vessels would also continue to fish within the 9-mile zone for the 
duration of the agreement in two areas of the central and western Aleutians 
and a smaller area in the northern Gulf of Alaska. 


1T.LAS., No. 5752. 
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The agreement also provides for cooperation in scientific research, ex- 
change of scientific data and personnel, exchanges of fishermen or their 
representatives aboard vessels of the two countries, and general procedures 
for reducing conflicts between vessels and gear of the two countries. .. . 


| (Dept. of State Press Release No. 23, Feb. 6, 1967; 
| 56 Dept. of State Bulletin 331 (1967).) 
i 


INTERNATIONAL BOUNDARY AND WATER COMMISSION 
Rio Grande salinity problem 
i . 
President Johnson stated: 
f 


The Governments of the United States and Mexico have approved an 
agreement for a solution. to the Rio Grande salinity problem recom- 
mended by the International Boundary and Water Commission, United 
States and Mexico. 

President [Gustavo] Diaz Ordaz of Mexico joined with me in De- 
cember 1965 in announcing the recommendations made by the Commis- 
sion. ‘1 The project consists of a canal to be constructed through the 
territory of Mexico to convey highly saline drainage from its Morillo 
drain to existing drainage channels in that country and thence to the 
Gulf of Mexico. The two countries will divide equally the costs of 
construction, operation, and maintenance and supervise the project 
through the International Commission. 

Both of our Governments moved quickly to adopt the recommenda- 
tions and start construction. "Within less than a year, Congress en- 
acted and I approved authorizing legislation,” funds were appropriated 
for ithis country’s half of the construction costs, and I was able to 
inform the Mexican Government that the United States was ready to 
proceed. 

Meanwhile, Mexico completed its arrangements. Since construction 
will! be entirely i in Mexico, that Government made the detailed designs, 
arranged for rights of way, and organized construction work. Mexico 
har pesun initial construction and plans to complete the project early 
in 1968 

When the new works are in operation, the harmful drainage will 
no longer enter the river. Those who make their homes on both sides 
of the river will have better water. 


(White House Press Release, Feb. 10, 1967; 
56 Dept. of State Bulletin 428 (1967).) 


| 
| 
| 
INTERNATIONAL JOINT Commission (UNITED STATES-CANADA) 
Siudy of measures to preserve the American Falls at Niagara 


The Department of State on March 31, 1967, sent the following letter to 
the International Joint Commission, United States and Canada, requesting 
the Commission to investigate and report upon measures necessary to 
preserve; or enhance the beauty of the American Falls at Niagara. An 

1 Bulletin of Jan. 24, 1966, p. 118. 


2 For a'statement by President Johnson made upon signing Public Law 89-584, on 
Sept. 19, 1966, see ibid., Oct. 31, 1966, p. 686. 
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identical letter was' transmitted to the Commission by the Government of 
Canada: 


The International Joint Commission 
United States and Canada 
Washington, D.C., U.S.A. 

and Ottawa, Ontario, Canada 


Sirs: 


The Governments of the U.S.A. and of Canada have agreed to request 
the International Joint Commission, pursuant to Article IX of the 
Boundary Waters Treaty of 1909, to investigate and report upon mea- 
sures necessary to preserve or enhance the beauty of the American 
Falls at Niagara. The Commission is specifically requested to investi- 
gate and recommend: 


(1) what measures are feasible and desirable (a) to effect the 
removal of the talus which has collected at the base of the 
American Falls, and (b) to retard or prevent future erosion; 

(2) other measures which may be desirable or necessary to pre- 
serve or enhance the beauty of the American Falls; 

(3) the allocation, as between the United States and Canada, of 
the work and costs of construction. 


At the same time, the Commission is asked to bear in mind the obliga- 
tions of Canada and the United States contained in the Niagara 
Treaty of 1950 and the mutual interest of the two countries in re- 
fraining from measures which might preserve or enhance one of the 
Falls to the detriment of the other. 


For the purpose of assisting the Commission in its investigation and 
otherwise in the performance of its duties under this reference, the two 
governments will upon request make available to the Commission the 
services of engineers and other specially qualified personnel of their 
governmental agencies and such information and technical data as may 
have been acquired or as may be acquired by them during the course 
of the investigation. The Commission is requested to submit its report 
to the two governments as soon as may be practicable. 

Sincerely, 

For tke Secretary of State: 

/5/ 

George S. Springsteen 

Acting Assistant Secretary 

for European Afairs 


(Dept. of State Press Release No. 80, March 31, 1967; 56 Dept. of 
State Bulletin 634 (1967).) 


JUDICIAL ASSISTANCE 


Convention on the Service Abroad of Judicial and Extrajudicial Docu- 
ments in Civil or Commercial Matters 


On April 24, 1967, the President ratified the above-mentioned convention, 
the Senate having given its advice and consent on April 14, 1967. The 
President’s message of January 31, 1967, which transmitted the convention 
to the Senate for approval, reads as follows: 
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Tq the Senate of the United States: 


- With a view to receiving the advice and consent of the Senate to 
ratification, I transmit herewith the convention on the service abroad 
of| judicial and extrajudicial documents in civil or commercial mat- 
ters, unanimously approved at the 10th session of the Hague Confer- 
ence on Private International Law, October 7-28, 1964, and signed 

om irs of the United States of America at The Hague on November 

This convention represents the first tangible result of governmental 
participation by the United States in the Hague Conference on Pri- 
vate International Law, as authorized by Public Law 88-244 (77 Stat. 
775) approved December 30, 1963. l 

The provisions of the convention are explained in the report of the 
Secretary of State transmitted herewith. In broad terms, the con- 
vention makes no basie changes in the new U.S. practice under Public 
Law 88-619 (78 Stat. 995), approved October 3, 1964; its ratification 
would require no amendments to that legislation. On the other hand, 
the convention makes important changes 1 in the practices of many civil 
law countries, moving those practices in the direction of our generous 
system of international judicial assistance and our concept of due 
process in the service of documents. The convention also insures 
protection against default judgments which were entered without 
reasonable efforts to bring the action to the notice of the defendant. 
It:should be noted that service pursuant to the convention does not 
require the recognition or enforcement in the state addressed of a 
foreign judgment, decree, or order. 

This convention is a notable step in the field of international judicial 
cooperation and is supported by major legal organizations including 
the American Bar Association, the National Conference of Commis- 
sioners on Uniform State Laws, and the Judicial Conference of the 
United States. 

I recommend that the Senate of the United States advise and 
consent to the ratification of the convention as promptly as practicable. 


Lynpon B. JoHNSson 
(Senate Exec. C, 90th Cong., Ist Sess.) 


| 
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: MARITIME MATTERS 
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t 
Fire protection of ships—amendments to the International Convention 


for the Safety of Life at Sea 


On April 7, 1967, there was deposited with the Intergovernmental 
Maritime Consultative Organization (IMCO) the United States instrument 
of acceptance of amendments to the International Convention for the Safety 
of Life at Sea, 1960, which amendments are intended to improve the fire 
protection of ships, especially passenger ships. The amendments were 
adopted by the Assembly of the IMCO on November 30, 1966. The 
United! States Senate gave its advice and consent to ratification on Mareh 
2l, 1967, and the President signed the instrument of ratification and ac- 
ceptance on March 28, 1967. Following are excerpts from (1) the Presi- 
dent’s message transmitting the amendments to the Senate for approval 
and (2) the report of the Secretary of State to the President on the amend- 
ments ;, 


ee 
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(1) Excerpt from President’s message to the Sanate: 


... The principal amendments were agreec upon and adopted by 
IMCO on the initiative of the United States. The amendments are the 
result of thorough and expeditious multilateral negotiations within an 
international organization to meet the need, a tragically demonstrated 
need, for better fire protection for passenger ships. 

Acceptance of the amendments by two-thirds of the governments 
parties to the convention, including two-thirds of those represented 
on the IMCO Maritime Safety Committee, will incorporate in the 
convention fire safety requirements that are consistent in every sub- 
stantive respect with those required by Public Law 89-777, which I 
approved November 6, 1966. ... 


(2) Excerpt from report of the Secretary of State to the President: 


. .. In the resolution adopting the amendments the assembly deter- 
mined, in accordance with article I[X(e) of the Convention for the 
Safety of Life at Sea, 1960, that the amendments are of such an 
important nature that any contracting government which declares 
that it does not accept them shall cease to be & party to the convention 
12 months after they come into force. That determination is subject 
to concurrence by two-thirds of the governments parties to the conven- 
tion and it is proposed to give notification that the Government of the 
United States concurs in that determination... . 

The unanimous recommendation of the amendments by the Maritime 
Safety Committee and their approval by the assembly represents a 
significant step in the improvement of the fire safety of ships. 
Both the 1948 and the 1960 Safety of Life at Sea Conventions con- 
tain the so-called grandfather clauses which permitted then existing 
vessels to continue as they were with little or no improvement. The 
present amendments submitted herewith have the purpose of eliminat- 
ing the effects of these grandfather clauses and requiring that all 
passenger ships in international voyages be brought up to an ecceptable 
modern standard of fire safety. The amendments will eliminate from 
the international passenger trade vessels with wooden hulls, decks, 
and deckhouses. All basie structure will be required to be of steel. 
Steel fire barriers not more than 131 feet apart will be required on ships 
to isolate any fire that starts. Accommodation spaces will be re- 
quired to be separated by steel bulkheads and decks from such 
hazardous spaces as galleys, cargo spaces, and machinery spaces. 
The various rooms within accommodation spaces, if not constructed 
of incombustible materials, will have to be protected by an automatic 
sprinkler system, or other protective measures will have to be taken. 
Stairways and passageways must especially be protected to afford 
a safe avenue of escape in the event of fire. Various other measures 
specified in the amendments will improve the fire safety of existing 
passenger vessels. 

Vessels built before November 19, 1952, the date of entry into 
foree of the 1948 Safety of Life at Sea Convention, will have to meet 
the 1948 requirements for fire extinguishing systems. This may 
require more fire pumps and, in any event, the fire pumps will have 
to be so located and arranged that in case of fire in any one space 
all the fire pumps will not be put out of action. 

The importance attached by the Maritime Safety Committee and 
by the Assembly to the desirability of prompt application of the 
above-mentioned amendments is reflected in the Assembly Resolu- 
tion A.109 (ES.III), adopted on November 80, 1966. That resolu- 
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| 
tion invites all governments concerned to put the measures specified 


in those amendments ‘‘into effect, to the maximum extent, as soon as 
possible, without awaiting the entry into force of the amendments.”? 


* @ 8 
i 


(Senate Exec. HE, 90th Cong., Ist Sess.) 


i 
. Fire protection of ships—IMCO Subcommittee recommendations for new 


passenger-ship standards 


The following is quoted from a press release of December 23, 1966: 


A further significant step has been taken in the improvement of 
international standards for the safety of passenger ships: The Sub- 
committee on Fire Protection of the Intergovernmental Maritime Con- 
sultative Organization (IMCO) has successfully completed its assign- 
ment to recommend new fire safety standards for future ships before 
the end of 1966. This work supplements activities which culminated 
in November on measures to improve fire safety in existing ships 
following recent disastrous casualties caused by fire at sea. 

In its third and final session, held in London, the committee con- 
sidered many specific problems in fire protection, including crew 
training and equipment for firefighting, ships carrying motor vehicles 
with fuel in their tanks, fire insulation of bulkheads and decks, and 
the precautions to be taken in the design. of machinery spaces. 

Eighteen. countries took part in the discussions. The chief product 
of the committee’s work is a body of proposed regulations on a new 
unified method of fire protection, detection, and extinction in passenger 
ships to be built in future. 

The proposed new method permits two variants for fire protection, 
detection, and extinction in the accommodation and service spaces of 
future passenger ships. These variants may be described broadly 
as follows: 


I 

(a) Within the main zone jire-resisting divisions, such spaces will 
be subdivided by incombustible fire-retarding divisions, and an auto- 
matic fire detection and fire alarm system will be provided. 

(b) Within the main zone fire-resisting divisions, such spaces will 
be subdivided by incombustible divisions which may have a lesser de- 
gree of fire integrity than is required for variant (a) above, and an 
automatic sprinkler and fire detection and fire alarm system will be 
provided. 

The committee agreed that each of these variants would provide an 
equal standard of fire safety in passenger ships of the future. 

The next stage will be consideration of these proposals by IMCO’s 
Maritime Safety Committee in February 1967. Amendments adopted 
by the Committee would receive final consideration by the IMCO 
Assembly i in October 1967. 


| (Dept. of State Press Release No. 300, Dec. 23, 1966; 
56 Dept. of State Bulletin 102 (1967).) 


Narccetic Drues 
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Single Convention on Narcotic Drugs, 1961 


| 
On May 25, 1967, the United States deposited its instrument of accession 
to the above-mentioned convention, the President having signed the in- 
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strument on May 15, 1967, and the Senate having given its advice and 
consent on May 8, 1967. The date of entry into force of the convention 
for the United States is June 24, 1967. Quoted below are (1) the Presi- 
dent’s message of March 8, 1967, which transmitted the convention to the 
Senate for approval, and (2) the report of the Secretary of State to the 
President on the convention. 


(1) President’s message to the Senate: 


To the Senate of the United States: 


With a view to receiving the advice and consent of the Senate to 
accession to the Single Convention on Narcotic Drugs, 1961, open for 
signature at New York, March 30, 1961 to August 1, 1961, I transmit 
herewith a copy of the convention along with the final act of the 
United Nations Conference at which the convention was adopted. 

For nearly 60 years the United States has taken a leading part in 
international cooperation for the control of narcotic drugs. We 
should continue this cooperation to the fullest possible extent in eom- 
bating the scourge of drug abuse. 

After a survey by a special task force on the contribution of the 
convention to the control of illegal international drug traffic, I have 
concluded that the national and international interest in drug control 
will be significantly advanced by U.S. accession. 

I recommend that the Senate give the convention early and favor- 
able consideration. 

Lynpon B. JoHNSON 


(2) Report of the Secretary of State to the President: 


Tue Presipent: I have the honor to submit to you a copy of the 
Single Convention on Narcotic Drugs, 1961, with the recommendation 
that the convention be transmitted to the Senate for its advice and 
consent to accession. l 

The convention was adopted at the United Nations Conference for 
the Adoption of a Single Convention on Narcotic Drugs, held in New 
York from January 24, 1961, through March 25, 1961. The final 
act of that Conference, which is bound along with the convention, is 
transmitted for the information of the Senate. 

The convention was designed to replace by a single instrument the 
existing multilateral treaties in the field of narcotic drugs, to reduce 
the number of treaty organs exclusively concerned with the control 
of narcotic drugs, and to make provision for the control of the produc- 
tion of raw materials of narcotic drugs. 

During the period March 30 to August 1, 1961, when the convention 
was open for signature it was signed for 64 countries. Thirty-four 
of those countries have deposited ratifications of the convention and 
20 other countries have acceded to it. 

The convention was not signed for the United States for several 
reasons. The principal reason was a concern that omission from the 
convention of the ‘‘closed list’’ provision embodied in the 1953 protocol 
(10 UST 10), under which only seven named countries could engage in 
the production of opium for export, would result in many additional 
countries engaging in such production and a consequent spiraling of 
the amount of opium that would be diverted into illicit traffic. 

Another principal reason for not signing the convention was a 
concern that the provisions permitting reservations would result in 
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States making reservations that would cripple the international mea- 
sures necessary for the control of narcotic drugs. 

Because of the concerns noted, it was considered that if the 1953 
protocol for limiting and regulating the cultivation of the poppy plant, 
the production of, international and wholesale trade in, and use of 
opium were brought into force, it would provide more effective inter- 
national control of narcotic drugs than would be possible under the 
Single Convention. However, even though that protocol was brought 
into force on March 8, 1963, only five states have become party to 
it since that date. Three of those five states were newly independent 
states that gave notification that they continued to consider them- 
salves bound by the protocol by reason of its ratification on their 
behalf prior to independence. At present, 14 years after the date it 
was signed, only 50 states are parties to the protocol. 

Neither the omission of the ‘‘closed list’’ provision from the Single 
Convention nor the provisions permitting reservations appear to be 
affecting the application of the Single Convention. 

Although under a provision of Article 24 of the convention any 
country can undertake the production of opium for export in amounts 
not exceeding 5 tons annually, there appears to be no record of any 
country having undertaken the production of opium for export under 
TE ees since the convention entered into force on December 

9 

The reservations that have been made to the convention have been 
modest and of little apparent effect when compared with the reserva- 
tions that are permitted under its provisions. Experience under the 
convention during the past 2 years has not shown that the reservations 
made have resulted in any apparent weakening of the international 
controls provided in the convention. 

The above-mentioned ‘‘closed list’’ provision of the 1953 protocol 
as compared with the provisions of the 1961 convention on the limita- 
tion on production of opium for international trade, and the effect of 
the provisions of the 1961 convention permitting reservations are 
discussed in detail in the enclosed ‘‘Report on the Single Convention 
on! Narcotic Drugs, 1961, and Comparative Analysis of the Single 
Convention, 1961 and the Protocol of 1953.” That report and analysis 
also outline the background of the convention, its principal merits, 
and discuss the international controls and prohibitions provided 
therein. The substance of the report and comparative analysis was 
transmitted to the chairman of the Senate Committee on Foreign 
Relations with a letter dated October 24, 1961, from the Department 
of State in response to a request from the chairman. 

It appears from the relatively large number of ratifications and 
accessions to the Single Convention that have taken place in the few 
years since it was signed that it will become the most widely accepted 
of ‘the narcotics control treaties. Because of this, and because all 
international controls will soon be exercised through the organs speci- 
fied in the Single Convention, accession to the Single Convention 
would be in ‘keeping with the longstanding leadership exercised by 
the United States in the international control of narcotic drugs. All 
international narcotice controls will be exercised through the inter- 
national control organs specified in that convention, namely, the exist- 
ing Commission on Narcotic Drugs of the Economic and Social Coun- 
cil, and the new International Narcotics Control Board established 
by the convention (Art. 5). 
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Under the transitional provisions of the convention (Art. 45) the 
functions of the Board are being provisionally carried out by the Per- 
.manent Central Narcotics Board (PCNB) constituted under Chapter 
VI of the International Opium Convention signed at Geneva February 
19, 1925, and by the Drug Supervisory Body (DSB) constituted under 
Chapter IT of the Geneva Convention of July 13, 1931. The Economie 
and Social Council of the United Nations, pursuant to the provisions 
of paragraph 2 of Article 45 of the 1961 convention, has fixed March 2, 
1968, as the date upon which the new Board will enter upon its duties 
and replace the PCNB (on which the United States has long been 
represented) and the DSB. The Board will consist of 11 members 
to be elected by the Economic and Social Council (Art. 9). The United 
States, as a member of the World Health Organization, has a voice in 
the nomination of three of the members and also, as a member of the 
United Nations, has a voice in the nomination of eight of the mem- 
bers. It is considered desirable that the United States be represented 
on the Board and it may be expected that a U.S. member would be 
elected by the Council. Effective participation by the U.S. member 
in the work of the Board would, however, be materially advanced by 
accession to the convention by the United States. 

The Secretary of the Treasury and the Secretary of Health, Educa- 
tion, and Welfare concur in my recommendation that the convention 
be transmitted to the Senate for its advice and consent to accession. 

Respectfully submitted. 

NIcHOLAS DEB. KaTzENBACH 
Acting Secretary of State 


(Senate Exec. G, 90th Cong., 1st Session.) 
PROTECTION OF APPELLATIONS OF ORIGIN 


“Porto” and “Oporto” considered non-generic terms—commercial ar- 
rangement with Portugal 
The commercial arrangement between the United States and Portugal 
effected by exchange of notes of June 28, 1910 (T.S. 5144), included the 
following declaration by the United States: 


. . . the Government of the United States of America will fully exer- 
cise the powers vested in it by law in order to protect in the United 
States of America the names ‘‘Porto’’ and ‘‘Madeira’’; and that, with 
this end in view, it will apply strictly laws and rulings forbidding the 
labelling or branding of wine so as to deceive or mislead the purchaser 
concerning the nature or the origin of the product. 


As the result of an inquiry from the Embassy of Portugal relating to 
the above-quoted declaration, correspondence was exchanged between the 
Department of State and the Treasury Department, as quoted in sub- 
stantive part below: 


Letter of March 22, 1967 from the Office of the Legal Adviser, Depart- 
ment of State to the Alcohol and Tobacco Tax Division, Internal Revenue 
Service: 


We have been in touch with you during the past several months over 
the problems raised by the Portuguese Government on the extent of 
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protection that should be accorded in the United States to the term ‘‘Port’’ 
when used to denote certain grape wines. In § 4.24(b) (2) of your regula- 
tions, ‘‘Port’’ is given as an example of a ‘‘semi-generic’’? name which, in 
accordance with 4.24(b)(1) of your regulations can only be used if ac- 
companied by an ‘‘appropriate appellation of origin disclosing the true 
place of origin of the wine’’. 

We are aware, as we have pointed out to the Portuguese authorities, 
that all port wines produced and bottled in the United States clearly state 
their place of origin, for exaraple, New York State Port or California 
Port. : For our part, we have no doubt that, as a consequence of this 
requirement, the American public that purchases port wine is neither 
deceived nor misled as to the nature or the origin of the product. Ac- 
cordingly, we share your view that the sale in the United States of port 
wines produced and bottled in the United States fully complies with all 
pertinent treaty obligations that we have entered into with the Govern- 
ment of Portugal for the purpose of protecting port wines that originate 
or are produced in Portugal. 

However, during a recent discussion with an official from the Embassy 
of Portugal, we were asked whether a distinction could be drawn between 
the appellation ‘‘Port’’ and the original Portuguese appellation which 
is either ‘‘Porto”’ or ‘‘Oporto’’. The specifie question posed to us, which 
we are ‘now passing along to you, is whether either or both the appellations 
“Porto” and ‘‘Oporto’’ could be listed as nongeneric names in § 4.24 
(c)(3):or (4). In this connection, we would like to point out that under 
our 1910 Commercial Treaty Arrangement with Portugal (T.S. No. 5144), 
the precise word used is ‘‘Porto’’. In addition, we are aware of no 
American produced port wines selling under this precise Portuguese name 
nor under the Portuguese name ‘‘Oporto’’. 

We would appreciate your views as to whether either of the original 
Portuguese language words could be considered as examples of non- 
generic:names. 


| 
Reply of March 31, 1967: 


We Have your letter of March 22, 1967, relative to the use of the designa- 
tion “Port”? on wines produced in the United States. 

In our discussions with Portuguese authorities on this subject, a “question 
has arisen as to whether the names ‘‘Porto’’ o r “Oporto” may be used on 
wines of other than Portuguese origin marketed in the United States. 

AS you noted, ‘‘Port’’ is classified by the Federal regulation as a semi- 
generic ‘designation of geographic significance and may be used on dessert 
wines produced in the United States if there also appears on the label— 

in direct conjunction with such designation—a place name, such as ‘‘Cali- 
fornia’, ‘New York State’’, ‘‘American’’, ete, which discloses the true 
place of origin of the wine. 

The terms ‘‘Porto’’ and ‘‘Oporto’’ are not similarly considered to be 
semi-generic. In view thereof, we would interpret and apply the regula- 
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tions as prohibiting the use of the names ‘‘Porto’’ and ‘‘Oporto’’ on wines 
from any place or region other than the Duro Region of Portugal. 


(Correspondence in the file of the Office of the Legal Adviser, 
Department of State.) 


Vier-Nam 
Exercise of U.S. military control over U.S. civilian personnel 


The following statement was released to the press by the United States 
Embassy in Saigon on March 13, 1967: . 


The U.S. Government has reviewed the question of the exercise of 
U.S. military control over U.S. civilian personnel in Viet-Nam. U.S. 
policy in this connection is based on full respect for the sovereign 
authority of the Republic of Viet-Nam. In ne event will U.S. civilians 
serving with or accompanying and having a direct connection with 

_ our armed forces in Viet-Nam be tried by court-martial except where 
the Vietnamese Government has waived jurisdiction. In our judgment 
it will in fact rarely be necessary to conduct such courts-martial. 
Other U.S. civilians such as businessmen, newsmen, tourists and govern- 
ment employees, who are not serving with or accompanying our armed 
forces in Viet-Nam and who do not have a direct functional relation- 
ship with those forces, would clearly not be subject to court-martial. 
Civilians who are not U.S. nationals will not be tried by court-martial 
in any case. However, U.S. military authorities may be required 
to exercise some degree of control over U.S. civilians in situations 
where Immediate action is required and where Vietnamese police are 
not readily available. American authorities will advise Vietnamese 
police authorities as soon as possible of any such action. In this con- 
nection the number of U.S. and Vietnamese joint police patrols will’ 
be increased. These conclusions have been the subject of full con- 
sultation with the Government of the Republic of Viet-Nam. 


JUDICIAL DECISIONS 


By Arona E. Evans 
Of the Board of Editors 


Passports—right to travel—protection of nationals abroad—area re- 
strictions on travel 


Untrep States v. Lavs. 385 U. S. 475. 
United States Supreme Court, Jan. 10, 1967. 


The appellees were prosecuted for conspiring to recruit and arrange for 
the travel to Cuba of fifty-eight persons, American nationals, whose pass- 
ports had not þeen validated for such travel following the severance of 
diplomatie relations with Cuba. The District Court dismissed the indict- 
ments which had been brought under 18 U.S.C. § 3731,1 and the Supreme 
Court granted direct appeal because the construction of a statute was at 
issue. The decision of the District Court was affirmed. 

` The case arose under the Passport Act of 1926 (44 Stat. 887, 22 U.S.C. 
§ 211(a)), Section 215(b) of the Immigration and Nationality Act of 1952 
(66 Stat. 190, 8 U.S.C. § 1185(b)), and certain administrative regulations 
promulgated by the Department of State. The Passport Act authorized 
the Secretary of State to ‘‘grant and issue passports.” The relevant 
provisions of Section 215. of the Immigration and Nationality Act stated 
that | 
(a) When the United States is at war or during the existence of 
any national emergency proclaimed by the President ... and the 
President shall find that the interests of the United States require 
that restrictions and prohibitions . . . be imposed upon the departure 
of persons from and their entry into the United States, and shall make 
publie proclamation thereof... . 

(b) [I]t shall... be unlawful for any citizen of the United States 
to depart from or enter, or attempt to depart from or enter, the 
United States unless he bears a valid passport. 

(e) Any person who shall willfully violate any of the provisions 
of this section, or of any order or proclamation of the President pro- 
mulgated, or of any permit, rule, or regulation issued hereunder, shall, 
upon conviction, be fined not more than $5,000, or .. . imprisoned 
for not more than five years, or both; ... 


Since the proclamation of a ‘‘national emergency’’ by President Truman 
on January 17, 1953, as required. by Section 215(b),? American nationals 
have been required to have passports before leaving or returning to the 
United States and its territories except for travel to or from North, 
Central, or South American countries (22 C.F.R. § 53.3(b) (1958 rev.)). 


1 United States v. Laub, 253 F. Supp. 433 (1966); 60 A.J.I.L. 865 (1966). 
2 Proclamation No, 3004, 67 Stat, c31, 3 O.F.R. 180 (1949-1958 Comp.). 
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Following the severance of diplomatic relations with Cuba on January 3, 
1961, the Secretary of State amended Section 53.3(b), excluding Cuba 
from the area for which passports were not required. (22 C.F.R. § 53.3 
(1965 ed.), 26 Fed. Reg. 482), and issued Publie Notice 179 (26 Fed Reg. 
492) which provided that ‘‘[hlereafter United States passports shall not 
be valid for travel to or in Cuba unless specially endorsed for such travel 
under the authority of the Secretary of State.” The Department of State 
explained that this action had been taken because it could not provide 
“normal protective services’? for American nationals traveling in a 
country with which the United States had no diplomatic relations.® 
- In Zemel v. Rusk, 381 U. S. 1 (1965), 59 A.J.L.L. 9385 (1965), the Su- 
preme Court upheld the authority of the Secretary of State to refuse to 
validate a passport for travel to Cuba under the terms of the 1926 Passport 
Act and subsequent restrictions issued in pursuance thereof. The Court 
refused to rule, however, upon the question of whether travel in violation of 
an area restriction constituted a criminal offense under Section 215(b).* 
This was the specific question raised in the instant case. | 
It was argued on behalf of the appellees that Section 215(b) is a ‘‘border 
control” provision and that they did not conspire to violate it because the 
members of the group who went to Cuba were in possession of valid pass- 
ports upon their departure from and re-entry into the United States, The 
Government conceded that Section 215(b) appeared to be a “‘border con- 
trol’’ statute; however, the Government argued that this provision could 
be interpreted to cover a departure to a' country which had been designated 
as a restricted area. Justice Fortas, speaking for a unanimous court, re- 
fused to interpret the statute in these terms. He said: 


Preliminarily, it is essential to recall the nature and function of 
the passport. A passport is a document identifying a citizen, in 
effect requesting foreign powers to allow the bearer to enter and to 
pass freely and safely, recognizing the right of the bearer to the pro- 
tection and good offices of American diplomatic and consular officers. 
See Urtetiqui v. D’Arcy, 9 Pet. 692, 699 (1835) ; Kent v. Dulles, 357 
U. S. 116, 120-121 (1958) ; 3 Hackworth, Digest of International Law 
435 (1942). 8 U.S.C. §1101(a) (30). 

As this Court has observed, ‘‘The right to travel is a part of the 
‘liberty’ of which the citizen cannot be deprived without due process 
oflaw....’? Kent v. Dulles, supra, 357 U. S., at 125. See Aptheker 
v. Secretary of State, 378 U. S. 500, 517 (1964) ; Zemel v. Rusk, 381 
U. S. 1 (1965). 

Under § 215(b) and its predecessor statutes, Congress authorized the 
requirement that a citizen possess a passport for departure from and 
entry into the United States,5 and there is no doubt that with the 
adoption and promulgation of the ‘‘Excluding Cuba’’ regulation, a 
passport was required for departure from this country for Cuba and 
for entry into this country from Cuba. Departure for Cuba or entry 


844 Dept. of State Bulletin 178 (1961). 4381 U.S. 1 at 12. 

5 It is the exception rather than the rule in our history to require that citizens en- 
gaged in foreign travel should have a passport. Kent v. Dulles, 857 U. S. 116, 121-128 
(1958); Jaffe, The Right to Travel: The Passport Problem, 35 Foreign Affairs 17 
(1956). [Footnote by the Court.] 
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from Cuba without a passport would be a violation of § 215(b), 
exposing the traveler to the criminal penalties provided in that section. 
But it does not follow that travel to Cuba with a passport which is 
not specifically validated for that country is a criminal offense. Vio- 
lation of the “area restriction’ ’™— ‘invalidating’? passports for travel 
in or to Cuba and requiring specific validation of passports if they 
arei to be valid for travel to or in Cuba—is quite a different matter 
from violation of the requirement of §215(b) and the regulations 
thereunder that a citizen bear a ‘‘valid passport’’ for departure from 
or entry into the United States. 

The area restriction applicable to Cuba was promulgated by a 
“Public Notice’’ and a press release®. . . neither of which referred to 
§ 215(b) or to criminal sanctions. On the contrary, the only refer- 
ence to the statutory base of the announcement appears in the ‘‘Pub- 
lie Notice,” and this is a reference to the nonpenal 1926 Act and 
the: Executive Order adopted thereunder in 1938.7 These merely 
authorize the Secretary of State to impose area restrictions incidental 
to his general powers with respect to passports. Zemel v. Rusk, supra. 
They do not purport to make travel to the designated area unlawful.’ 


Justice Fortas observed that the Department of State’s press release issued 


at the time of the establishment of the restriction on travel to Cuba ex- 
plained that restriction in terms of the Department’s difficulty in protecting 
American nationals in the absence of diplomatic relations. He noted that 
when certain Eastern European countries, the Soviet Union, and China 
were designated as restricted areas, the Department’s announcement ‘‘ 
phasized that the ‘invalidation’ of passports for travel to those areas ‘in 
no way; forbids American travel to those areas.’’’® Furthermore, the 
Department, in replying to an inquiry from the Senate Foreign Relations 
Committee in 1957 and in a hearing before the Subcommittee on Constitu- 
tional Rights of the Senate Committee on the Judiciary, in the same year, 
emphasized that ‘‘safe passage’’ was the objective of the promulgation of 
area travel restrictions.?° 

The Gourt pointed out that although the Department of State’s records 
showed that some 600 persons had violated the area travel restrictions 
since 1952, only in the instant case had an attempt been made to prosecute 
violators under Section 215(b) of the Immigration and Nationality Law. 


Justice Fortas concluded that 


In view of this overwhelming evidence that § 215(b) does not 
authorize area restrictions, we agree with the District Court that the 


8 Note 3 above. 

7 The ‘'Public Notice?’ recites that “! pursuant to the authority vested in me by 
Sections 124 and 126 of Executive Order No. 7856, issued on March 31, 1938 (3 FR 
681, 687, 22 CFR 51.75 and 51.77) under authority of ... the Act of ... July 3, 
1926 . . all United States passports are hereby declared to be invalid for travel to 
or in Cuba. ...?? Department of State, Public Notice No. 179, Jan. 16, 1961, 26 
Fed. Reg. 492. [Footnote by the Court.] 

8 385 U. S. 475 at 481. 

#33 Dept. of State Bulletin 777 (1955); 34 ibid. 248 (1956); 35 ibid. 756 (1956). 

10 Hearings before the Senate Committee on Foreign Relations on Department of 
State Passport Policies, 85th Cong., lst Sess., at 59 (1957); Hearings before the Sub- 
committee on Constitutional Rights of the Senate Committee on the Judiciary on the 
Right to ey 85th Cong., 1st Sess., Pt, 2, at 86 (1957). 
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indictment herein does not allege a crime. If there is a gap im the 
law, the right and the duty, if any, to fill it do not devolve upon the 
courts. The area travel restriction, requiring special validation of 
passports for travel to Cuba, was a valid civil regulation under the 
1926 Act. Zemel v. Rusk, supra. But it was not and was not intended 
or represented to be an exercise of authority under § 215(b), which 
provides the basis of the criminal charge in this case.™ 


Warsaw Convention—limitation of carrier’s liability—interpretation 
of treaties—plaintif’s burden of proof of willful misconduct or 
negligence on part of carrier 


Bereurwo v. Eastern Am Linus, bye. 369 F. 2d 874. 
U. S. Ct. App., 3d Cir., November 23, 1966. 


An action was brought against Eastern Air Lines for the wrongful 
death of Carlos Berguido, Jr., in an airplane accident in Jacksonville, 
Florida, in 1955. Before the present appeal, the case had gone through 
five trials? in which in essence the plaintiff had contended that the flight 
was not international or, in the alternative, that the accident resulted from 
willful miseonduct on the part of the defendant, thereby eliminating the 
$8,300 limitation on the defendent’s liability under Article 25(1) of the 
Warsaw Convention (49 Stat. 3000 at 3020). In the fifth trial, a non- 
jury trial conducted under an abbreviated version of the Federal Rules 
of Civil Procedure, the District Court, holding that the flight in question 
was international so that the Warsaw Convention was applicable to the 
ease, found no willful misconduct on the part of the carrier and entered 
a judgment against the carrier for $8,300, while observing, at the same 
time, that the plaintiff’s losses actually amounted to $375,000. 

On appeal, Berguido admitted the international character of the flight. 
Citing Grey v. American Airlines, 227 F. 2d 282 (U. S. Ct. App., 2d Cir., 
1955) and Westminster Bank v. Imp. Airways, Ltd., [19386] 2 All E.R. 890 
(United Kingdom, K.B.D.), appellant urged that the carrier has unlimited 
absolute liability under Article 17 of the Convention for the total damages 
sought unless the carrier can prove that it complied with the requirements 
of Article 3(1) with particular reference to the proof of delivery of a 
passenger ticket to the deceased which showed, inter alia, all agreed stop- 
ping places on the flight and the full terms of the carrier’s liability under 
the Convention (49 Stat. 3000 at 3015, 3018). 


11 385 U. S. 475 at 486. In Travis v. United States, 385 U. S. 491 decided by the 
Supreme Court on the same day as Laub, Justice Fortas reversed the conviction of 
the petitioner on charges of traveling to Cuba via Mexico without a valid passport in 
violation of Sec. 215(b) of the Immigration and Nationality Act of 1952. Adverting 
to the decision in Laub that area restrictions are not criminally enforceable under 
Sec. 215(b), the Court held that the Government had not proved that the petitioner 
had left the country without a valid passport, within the terms of this statute. 

1Berguido v. Eastern Air Lines, 317 F. 2d 628 (U. B. Ct. App., 3d Cir., 1963), 
rehearing den., 317 F. 2d 633 (3d Cir., 1963), cert. den., 375 U. S. 895 (1963); Eastern 
Air Lines, Ine. v. Clary, No. 14940 (U. S. Ct. App. 3d Cir., June 18, 1964); Eastern 
Air Lines, Ine. v. Clary, No. 14940 (U. 8. Ct. App., 3d Cir., July 10, 1964); Berguido v. 
Eastern Air Lines, Ine., 35 F.R.D. 200 (U. S. Dist. Ct., BE. D., Pa., Sept. 30, 1964). 
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In affirming the decision of the lower court, Judge Forman dismissed 
the appellant’s proposition, pointing out that neither case cited dealt with 
unlimited absolute liability of a carrier for a passenger’s death. Article 
17 of the Convention, read separately or in conjunction with Article 22(1), 
does not support the contention that unlimited absolute liability is con- 
templated by the Convention. Judge Forman dismissed the appellant’ S 
arguments that the District Cours had erred in not finding willful mis- 
conduct on the part of the carrier and that the carrier had not complied 
with Article 3(1) of the Convention. He was satisfied that the burden 
of proof of the issues of the carrier’s willful misconduct and negligence 
rested on the appellant as plaintiff and that it had not been carried by the 
appellant. He did not discuss the issue of whether the requirements of 
Article 3(1) had been met by the carrier. 

Chief Judge Biggs concurred with Judge Forman. Judge Kalodner, 
dissenting, argued for the reversal of the lower court’s decision and a new 
trial. In his opinion the District Court’s findings of fact as to the cause 
of the accident were inconsistent and the majority of the Court of Appeals 
had erred in placing the burden of proof as to negligence on the plaintiff. 
The question of adequate notice of liability under the Convention should 
have been examined, for, in his opinion, such notice was not adequate if it 
appeared on the ticket as a footnote in small type. 

{ 

Warsaw Convention—limitation of carrier’s liability—adequacy of 
notice to passengers of limitation of liability under terms of con- 
vention—inierpretation of convention 


LISI v. ÀLITALIA-LINEE AEREE IraLranm, 370 F. 2d 508. 
U.S. Ct. App., 2d Cir., December 16, 1966. 


Plaintiffs, American nationals, sued to recover damages for wrongful 
death, ‘personal injuries, and property losses sustained by them when 
defendant’s airplane crashed in Shannon, Ireland, en route from Rome to 
New York. The defendant, an Italian corporation, pleaded as affirmative 
defenses those provisions of the Warsaw Convention which limit an air- 
line’s liability as to passengers and property (49 Stat. 8000 at 38018-3019). 
Plaintiffs moved for partial summary judgment to dismiss these affirmative 
defenses before trial on the grounds that the tickets and baggage checks 
delivered by the carrier to the passengers did not provide adequate notice 
of the terms of applicability of the Convention. The District Court granted 
the motion and stayed trial pending a decision by the Court of Appeals 
as to whether the defendant could offer these affirmative defenses in the 
light of the facts of the case. The Court of Appeals affirmed the lower 
eourt’s grant of summary judgment. 

The carrier, invoking the principle expressio unius est exclusio alterius, 
argued: that a difference in language between Article 4(4) of the Conven- 
tion, which denies limited liability ‘‘if the baggage check does not contain 
the particulars,” and Article 3(2), which denies limited liability for death 
or personal injury only if a ticket is not delivered.to a passenger (49 
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Stat. 3000 at 8016, 3015), would not deprive the carrier of access to limita- 
tion of: liability where notice was not included in the ticket, provided 
that a ticket were delivered, as was the case there. Rejecting a literal 
interpretation of the terms of the Convention, Judge Kaufman said that 
‘the language of Article 3 cannot be considered in isolation; rather, it 
must be viewed in light of the other Articles and the overall purposes of the 
Convention.’’! Upon an examination of the tickets and baggage checks, 
the court found that the statement of liability was printed in such small 
type that it could not be construed as adequate notice under the Convention. 

Judge Moore, in a dissenting opinion, criticized the majority of the 
court for ‘‘judicial treaty-making,’’ arguing that the language of the 
Warsaw Convention was clear as to the limitation cf liability and thaf the 
tickets contained the requisite notice, despite the small type in which it 
was printed.? 


Convention for Protection of Industrial Property of 1883—non-self- 
executing treaty—jurisdiction of court cannot be based upon terms 
of non-self-executing treaty 


ORTMAN v. STANRAY. 3871 F. 2d 154. 
U.S. Ct. App., Tth Cir., January 3, 1967. 


The plaintiff’s suit for infringement of patent rights concerning a 
cutting tool and milling head insert therefor included five causes of action. 
Two complaints concerned the alleged infringement of the patent and a 
breach of contract and wrongful termination of an assignment agreement 
relating to the patent; three complaints concerned alleged infringements 
of the plaintiff’s patent rights under the laws of Canada, Brazil, and 
Mexico. The defendant moved for a judgment on the pleadings or a sum- 
mary judgment on the first two complaints and for dismissal of the other 
three complaints for want of jurisdiction and failure to state a claim 
upon which relief could be granted. The District Court denied these 
motions. On-.appeal, the Court of Appeals reversed the lower court’s 
decision as to the first two causes of action but held that the District 
Court was correct in denying the motion to dimiss the three complaints 
concerning patent rights under foreign laws. The District Court should 
consider the question of whether ancillary jurisdiction could be invoked 
as to these complaints after it interpreted the parties’ rights under the 
contract. 

With regard to the. plaintiff’s patent rights in Canada, Brazil, and 
Mexico, Judge Duffy noted that the District Court could not ordinarily 
hear a suit for infringement of foreign patents where the complaint is 
founded upon acts allegedly committed by the defendant in these states. 
The plaintiff had argued, however, that jurisdiction was founded upon. the 
terms of Article 2(1) of the International Convention for the Protection 
of Industrial Property of 1883, as revised (53 Stat. 1748 and 1772), which 
provides that for the purpose of protecting their industrial property nights, 


1370 F. 2d 508 at 912. 2 Ibid. at 515. 
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nationals of one participating state shall have access to the legal remedies of 
any other participating state or. the same terms as the latter’s own 
nationals. In dismissing this argument, however, Judge Duffy held that 
Article 2 of the Convention could not confer jurisdiction upon the District 
Court because neither this article nor the convention as a whole was self- 
executing. It was noted that the Attorney General had ruled in 1889 
that Article 2 was not self-executing (19 Ops. Atty. Gen. 273 (1889)). 
At best, Article 2 could be described as an ‘‘ ‘unfulfilled national promise’ ”’ 
(Eli Lilly & Co. v. Brenner, 248 F. Supp. 402 at 482-33 (U. 8. Dist. Ct. 
D. ©., 1965)). Judge Fairchild in a concurring opinion noted that the 
District Court’s jurisdiction could be founded upon the rule of diversity 
of citizenship. 


Emaer of extradition hearing by declaratory judgment 
action—standard of evidence in extradition proceeding as compared 
with preliminary hearing cn criminal charge - 


Wacker v. Bisson. 370 F. d 552. 
U; S. Ct. App., 5th Cir., January 4, 1967. 


A nadian request for the extradition of the appellant, J. Samuel 
Wacker, on charges of mail fraud and obtaining money by false pretenses 
was granted by the United States Commissioner. Wacker’s attempts to 
review! the extradition hearing by habeas corpus proceedings having failed, 
he sought review by an action for a declaratory Judgment which the 
District Court dismissed for want of jurisdiction. On appeal, the Court 
of Appeals reversed this decision, holding that an action for a declaratory 
judgment i is an appropriate method for review of an extradition proceed- 
ing and remanded the case.* 

On remand, the District Court dismissed the action for a judgment 
declaring the extradition order void? The court held that the offenses 
charged were extraditable under the 1951 Supplementary Extradition 
Convention with Canada (Article I, 3 U. S. Treaties 2826) ; the evidence 
adduced at the hearing satisfied the requirements of 18 U.S.C. § 3190; and 
that the accused had had a full and fair hearing. On appeal, the thrust of 
the argument on behalf of the accused was to the point that the extradition 
hearing was akin to a preliminary hearing on a criminal charge and, hence, 
that the use of deposition evidence in pursuance of Section 3190 violated 
due process of law, as such eviderce would not be admissible in a prelimi- 
nary learing. The Court of App2al, in a per curiam opinion, affirmed the 
District Court’s decision, pointing out that the appellant’s argument had 
been specifically rejected by the Supreme Court in Bingham v. Bradley, 
241 U, S. 511 at 517 (1916) and essentially in Glucksman v. Henkel, 221 
U.S. 508 at 512 (1911). 


1 Wabker y. Bisson, 348 F. 2d 602 (Sth Cir., June 23, 1965); digested in 60 A.J.LL. 
400 (1966). f 

2 Watker v. Beeson [sic], 256 F. Supp. 542 (U. 8. Dist. Ct, E. D. La, July 13, 
1966). 
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Nationality—presumption of expatriation—service in armed. forces of 
foreign state 


Carmro V. KENNEDY. 262 F. Supp. 140. 
U.S. Dist. Ct. N. J., August 3, 1966, 


The complainant, who was born in Italy in 1932, had derivative Ameri- 
can nationality through his father. In 1953 he was called up for military 
service and served in the Italian Navy for two years. He lived in Italy 
all of his life until 1955, when he came to the United States as a com- 
mercial seaman. After a deportation order was entered against him, 
Cafiero brought an action for a judgment declaring that the finding by the 
Immigration and Naturalization Service that he had expatriated himself 
by serving in the armed forces of a foreign state was a violation of due 
process of law and that as an American national he could not be deported. 

In dismissing the action, Judge Coolahan noted that Cafiero could have 
avoided the presumption of expatriation under Section 349(a)(3) of the 
Immigration and Nationality Act of 1952 (66 Stat. 267; 8 U.S.C. § 1481 
(a)(3)) in one of several ways: by petitioning an Italian civil court for 
a release from conscription on grounds of nationality; by seeking the 
advice of the local American consul; by getting permission from the Secre- 
tary of Defense to serve in the Italian Navy without loss of American 
nationality ; or by leaving Italy. Cafiero’s failure to take steps to protect 
his American nationality sustained the conclusion that he had voluntarily 
joined the Italian Navy. 


 Aliens—status o f treaty trader—construction of 1953 Commercial 
Treaty with Japan 


Nippon Express U.S.A., Inc. v. Hsperpy. 261 F. Supp. 561. 
U. S. Dist. Ct., S.D.N.Y., November 22, 1966. 


The plaintiff brought an action for a declaratory judgment (28 U.S.C. 
§ 2201) and review under the Administrative Procedure Act (5 U.S.C. 
§ 1009) of a decision by the District Director of the Immigration and 
Naturalization Service (INS) denying the plaintiff’s application to con- 
tinue Miss Yoko Yokoyama in her status as ‘‘treaty trader” under the terms 
of Articles 7, 8, and 21, of the 1953 Treaty of Friendship, Commerce, and 
Navigation with Japan and the relevant administrative regulations (4 
U. S. Treaties 2063, 206 U. N. Treaty Series 148; 22 C.F.R. § 41.40). It 
appears that Miss Yokoyama had been admitted to the United States on a 
visitor’s visa, later changing to student status. Upon accepting employ- 
ment as a buyer for export to Japan with the Transcontinental Mercantile 
Corporaticn, she was reclassified as a ‘‘treaty trader.’’ The plaintiff 
sought to employ her as a bookkeeper and applied to the INS for the 
continuation of her status as a treaty trader. The INS denied this appli- 
eation on the ground that it had not been demonstrated that Miss Yoko- 
yama’s qualifications for employment in the plaintiff’s enterprise war- 
ranted this special status. The plaintiff complained that the decision of 
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the INS was arbitrary and that it violated the provisions of the treaty 
and the administrative regulations thereunder. 

In denying the plaintiff’s motion, the Court of Appeals noted that only 
the INS is authorized to change the status of a non-immigrant alien within 
the United States to that of treaty trader. The argument that Miss Yoko- 
yama was especially qualified for employment in the firm because she spoke 
Japanese had little merit in the opinion of Judge McLean, for, following 
this argument, every employee of a Japanese enterprise (other than a 
manual laborer) who spoke Japanese could be classified as a treaty trader, 
a situation which would vitiate both the terms of the treaty and the 
administrative regulations thereof. Concluding that ‘‘[i]t is not reason- 
able to construe the treaty and the regulations as broadly as this,” * Judge 
McLean held that the decision of the INS was correct, given the facts 
presented by the plaintiff, and that it was not arbitrary or violative of the 
Treaty and relevant regulations. 
| REPUBLIC or Curva Case Nore * 
Treaty—jurisdiction over visiting foreign force—Article 14 of the 

‘Sino-American Agreement on the Status of the United States 

Forces in the Republic of China 
PUBLIC Procuraror v. Jonn A. Wuson. File No.: 55th Year, Shu- 
172. 

District Court of Kaohsiung, September 10, 1966. 


Wilson, a dental technician second class, U. S. Navy, was assigned to 
Detachment 5, Headquarters Support Activity at Kaohsiung, Taiwan, 
Republic of China. On June 1, 1966, after drinking a bottle of beer and 
about jseven-tenths of a bottle of whiskey, he killed a pedestrian and 
injured two others while recklessly driving his car. The Kaohsiung Dis- 
trict Court sentenced him to twenty months’ imprisonment for the crime 
of manslaughter.» With respect to the question of jurisdiction, the court 
said: . 


In accordance with Article 14, paragraph 1(b) and paragraph 3(b) ? 
of the Agreement between the Republic of China and the United 
States on the Status of the United States Armed Forces in the 


1261! F. Supp. 561 at 565. 

* Reported and translated into English by Dr. Hungdah Chiu, Research Associate 
in Law, Harvard University. Footnotes added. 

1 Art. 276 of the Chinese Criminal Code provides: ‘‘A person who negligently kills 
another| shall be punished with imprisonment for not more than two years, detention, 
or a fine of not more than 2,000 yuan (U. S. $150.00).”? 

2 Art. 14, pars. 1(b) and 3(b), provides as follows: ‘‘[1(b)]. The authorities of 
the Republic of China shall have jurisdiction over the members of the United States 
armed forces or civilian component, and their dependents, with respect to offenses 
committed within the Agreement Area and punishable by the law of the Republie of 
China. i . . [3(b)]. In the case of any other offense [i.c offenses solely against the 
person | lor nronerty of Chinese, ete.], the authorities of the Pepe of China shall 
have the primary right to exercise jurisdiction.’* 
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Republic of China and the Agreed Minutes regarding paragraph 
8(c)3 £ of that Agreement, the Procurator of this Court holds the view 
that major interests of Chinese administration of justice make impera- 
tive the exercise of Chinese jurisdiction over the criminal act of the 
accused which resulted-in the death of another person. Accordingly, 
the Procuratorial Office of this Court submitted the case to the Execu- 
tive Yuan in accordance with Article 3 of the Regulations on Criminal 
Cases concerning the United States Forces during the period of 
Sino-American Mutual Defense.t The Executive Yuan decided to 
recall the waiver of Chinese jurisdiction. The Procuratorial Office 
then notified the U. S. Taiwan Defense Command of the Executive 
Yuan's decision. The U. S. Command expressed its agreement to the 
exercise of the Chinese jurisdiction in its reply.’ 


Unirep Krvepom Case Nore 


International law and municipal law—~whether convention not in- 
corporated nor referred to in statute can be used to clarify statutory 
ambiguity—Convention on the Valuation of Goods for Customs Pur- 
poses, 1950 

SALOMON V. COMMISSIONERS oF CusToMS AND Excise. [1966] 3 All 
E.R. 871. 

Great Britain, Ct. App. Civ. Div., October 26, 1966. 


The appellant, Walter H. Salomon, a British national, returned to the 
United Kingdom from a private visit to the United States, bringing with 
him an unused camera which had been given to him there. The concession 
for the sale of such cameras in the United Kingdom was held by the Ameri- 
can manufacturers. Duty was assessed on the camera at 40% of its retail 
value in the United Kingdom or £28 3s. 5d. The appellant argued that 
as a non-trader he should have been charged on the basis of the retail 
price of the camera in the United States, together with the cost of freight 
which would have amounted to a duty of £12 6s. 6d. The Commissioners 
of Customs and Excise contended that it was within their discretion, acting 
under the proviso to Section 258(1) of the Customs and Excise Act of 
1952 (15 & 16 Geo. 6 and 1 Eliz. 2, c. 44), to favor traders by using the 
import price as the basis for the assessment of duty upon traders’ imports 
as against the retail price of the imports within the United Kingdom as the 

8 Agreed Minutes to Art. 14, par. 3(¢)1 and 3 provide: ‘‘1. The Government of the 
Republie of China waives in favor of the United States the primary right granted to 
the Chinese authorities under subparagraph (b) of paragraph 3 of this Article... 
3. Where the competent Chinese authorities hold the view that, by reason of special 
circumstances in a specific case, major interests of Chinese administration of justice 
make imperative the exercise of Chinese jurisdiction, they may recall the waiver granted 
under paragraph 1 of this minute by a statement to the competent military cuthorities 
of the United States... .’’ 

4 Art. 3 of the Regulations provides: ‘*The Executive Yuan shall decide whether 
to waive jurisdiction or to recall waiver over criminal cases which, in accordance with 
Article 14 of the Status of the United States Forces in the Republie of China, should 
be tried by Chinese courts. .. .’’ 

5 The case was affirmed by the Tainan Branch of the Taiwan High Court on Dee. 
5, 1966. File No.: 55th Year, Shang-3454. Wilson, however, has appealed to the 
Supreme Court of the Republic of China. . 
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basis for the duty charged upon non-traders’ imports. The case was 
brought on appeal from an award by a statutory referee and a judgment 
of the 'Queen’s Bench Division upholding the Commissioners, [1966] 2 All 
E.R. 340 (Q.B.D., March 28, 1966). 

The! Court of Appeals reversed the judgment of the lower court. Lord 
Denning, M. R., Justices Diplock and Russell concurring, held that under 
the Customs and Excise Act of 1952, the concept of ‘‘notional sale’’ in the 
open market meant, as far as imported goods were concerned, the price of 
these goods in the import market rather than the price within the home 
market; consequently, the basis of assessment of duty upon a single import, 
such as the camera at issue, should be a ‘‘normal price’’ comprising the 
retail market value of the product in the place of origin together with the 
cost of its shipment to the United Kingdom. He did not find that the 
discretion conferred upon the Commissioners under the Act authorized them 
to adopt a different concept of value in the ctreumstances from that stated 
by the; Court. Any ambiguity as to the meaning of ‘‘open market’ or the 
determination of ‘normal price’ could be clarified by reference to the 
convention which treats this subject. Lord Denning said: 


| ; Ei . : : 

I am confirmed in this view by looking at the international conven- 
tion + which preceded the Act of 1952. In 1950 there was a convention 
between many of the Huropean countries. It was specially concerned 
with the valuation of goods for customs purposes. I think that we are 
entitled to look at it, because it is an instrument which is binding in 
international law; and we ought always to interpret our statutes so as 
to! be in conformity with international law. Our statute does not in 
terms incorporate the convention, nor refer to it; but that does not 
matter. We can look at it. Then we find that each contracting party 
agreed to introduce into its domestic law the definition of value con- 
tained in the convention; anc also agreed, in applying the definition, 
to! conform to the interpretative notes. Then when we turn to the 
definition and the notes, we find a clear indication that the ‘‘open 
market’ is the import market; and that the contract price payable to 
the foreign seller is only a permitted bane for calculating it. Note 5 
says, inter alia, that: 


“In practice, therefore, wkLen imported goods are the subject of a 
bona-fide sale, the price paid or payable on that sale can generally be 
‘considered as a valid indication of the normal price mentioned in the 
definition. This being so, the price paid or payable can reasonably 
be used as a basis for valuation. .. . 


Itis plain that that note formed the basis for the proviso to s. 258(1). 
It; shows that that proviso only gives a convenient way of ascertaining 
the normal price and is not a departure from it.? 


1 Convention on the Valuation of Goods for Customs Purposes, Cmd. 8245 (1951), 
Cmd. 9233 (Treaty Series No. 49) (1954). [Footnote by the Court.] 

2 [1966] 3 All E.R. 871 at 874. Justice Diplock commented at length upon the 
use of the Convention for the purpose cf interpreting the language of the statute. In 
his opinion the term ‘‘normal price?’ in the statute meant actual retail price in the 
place of origin of the product plus the cost of carriage, and the terms of the Convention 
supported this construction of the statute. Justice Russell also agreed that the Con- 
vention! could be used for interpretative purposes despite the absence of any reference 
to the Convention in the statute. 


i 
j 
| 


1967] JUDICIAL DECISIONS 819 


FOREIGN CLAIMS SETTLEMENT COMMISSION oF THE UNITED STATES 


Awards limited in claims based upon deaths of civilian American 
passengers aboard vessels engaged in commerce on the high seas as 
defined in Title II of War Claims Act—upon death of survivor 
specified in statute, share of award inures to benefit of persons next 
in line of priority—measure of damages 

In tae Matter OF toe CLAIM or Cuara Emma Tinney. Claim No. 
W-1276. 

Decision No. W-8, May 13, 1964; final decision, June 8, 1964. 


The claimant sought to recover $15,000 on account of the death of her 
son, Fred W. Tinney, an American national, while a passenger on the 
British vessel, S.S. Athenia, which was sunk by a German submarine on 
September 3, 1939. The claim was filed pursuant to Section 202(d) (1), 
Title II, of the War Claims Act of 1948, as amended (76 Stat. 1108 (1962) ; 
50 U.S.C. App. 2017a(d) (1) (1962)). This section provides for the follow- 
ing order of priority as to persons entitled to file claims: surviving spouse 
if no child, surviving spouse and child on equal shares, child or children 
on equal shares if no surviving spouse, parents of deceased on equal shares 
if no surviving spouse or child. The father of the deceased died In 1963, 
after the filing of the claim. 

The question arose as to whether the claimant’s original claim of $30,000 
was properly reduced by half following the death of her husband in order 
to comply with the rule of equal shares or whether the fact that the father 
had survived the deceased brought about an abaternent of whatever rights 
the father had had in the claim. The Commission observed that the pro- 
visions of Section 202 (d)(1) with regard to the rights of parents of a 
deceased were identical with the provisions of Sections 5(d), @(e), 6(d) 
(4), 6(e) (4), 15(c), 16(b), and 17(c) of Title I of the War Claims Aet 
of 1948 as amended (62 Stat. 1240 (1948), 66 Stat. 47 (1952), 68 Stat. 
759 (1954), 68 Stat. 1083 (1954)). It was stated that the Commission had 


. . consistently held: 


(1) The proceeds to which a claimant would have been entitled 
‘were he living at the time the benefits would have been paid, did not, 
upon his death, become a part of his estate.’’ 

(2) The rights of a claimant ‘‘do not vest in the proceeds of his 
claim until he has negotiated the cheek which he receives pursuant 
to the award.’’ 1 


The Commission concluded that the fact of the father’s death before the 
settlement of the claim did not cause an abatement of his interest in the 
claim; his share inured to Mrs. Tinney, mother of the deceased and next 
survivor. 
With regard to the measure of damages, the Commission found that the 
record did not show the basis upon which the asserted claim had been 
1 Claim No. W-1276; Decision No. W-8, p. 2. Settlement of Claims by the Foreign 


Claims Settlement Commission of the United States and Its Predecessors from Sep- 
tember 14, 1949, to March 31, 1955, pp. 467-470. 
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computed, although the claimant had stated that the deceased’s income 
was $2,800 a year at the time of his death in 1939. Furthermore, Title 
II provided no guidance in this matter. The Commission observed that 


Under common law, one may not recover damages for death even 
when the act giving rise to the claim was wrongful. (Cain v. Bowlby, 
114 F. 24 519 (10th Cir. 1940), cert. denied, 311 U.S. 710 (1940)). 
The same rule applies under general maritime law with respect to 
death on the high seas resulting from negligence, (The Tungus v. 
Skovgaard, N.J., 358 U.S. 588 (1959)). Statutes have been enacted 
under which recovery may be had where the act is wrongful or 
tortious, (Legare v. U.S., 195 F. Supp. 557 (S.D. Fla. 1961); 
Mehan s v. Central R. Co. of NJ., 181 F. Supp. 595 (S.D.N.Y. 1960) ; 
Me artin v. Swift, 258 F. 2d 797 (3d Cir. 1958)). Conversely, there 

an be no recovery in the absence of tortious conduct. In civil actions, 

amount recoverable, generally, depends upon the following factors: 
(1) life expectancy of ‘the decreased, (2) prospective earnings of the 
deceased and (3) pain and suffering, (M eehan v. Central R. Co. of Nd., 
supra)). Additional amounts are allowed for medical and funeral 
expenses, (Fidelity & Casualty Co. of N. Y., 234 F. 2d 425 (5th Cir. 
1956) ; ; Frasier v. Public Service Interstate Transp. Co., 244 F. 2d 668 
(2d Cir. 1957) ). 

Claims for losses resulting from war rest on other principles. As a 
general rule, such claims are not recognized under international law. 
A state is not responsible for personal injuries resulting from legitimate 
acts of war; eg. battle, sizge or bombardment. (See Borchard, 
Diplomatie Protection of Citizens Abroad, §103; V Hackworth, Digest 
of, International Law §536). In modern times, this former rule has 
been changed to one cf indemnity by international commissions princi- 

_ pally because the acts giving rise to the injuries were in violation of 
the rules of war, (See Borchard, op. cit. supra at §99; 2 Hyde, Inter- 
national Law 9538, Second Rev. Ed. (1951) ). Thus, claims arising 
out of legitimate acts of war are not compensable in the absence of a 
provision to this effect in a treaty of peace. Such provisions are 
contained, for example, in the treaties of peace of September 14, 1947 
wi h Bulgaria (61 Stat. 1915, Art. 23), Hungary (61 Stat. 2065, Art. 
26), Italy (61 Stat. 1915, Art. 78) and Rumania (61 Stat. 1757, Art. 
24). Claims of this type have also been covered in special legislation, 
such as the Settlement of War Claims Act of 1928, 45 Stat. 254 
(1928) ; Title III of the International Claims Settlement Act of 1949, 
64 Stat. 12 (1950), and the statute under which this claim was filed. 
Itiis clear, therefore, that the claim here under consideration, while 
not cognizable under general principles of law, may be entertained 
only by virtue of the express provisions of Title II of the War Claims 
Act of 1948, as amended.? 


Recognizing the Act as ‘‘. . . remedial legislation which seeks to accom- 
plish a humane mnt 8 and considering other statutes under which 
claims ‘may be made for death and personal injuries, the Commission de- 
cided that the total award allowable for the death of a civilian American 
passenger should be $10,000. Interest is not paid on awards under Title II. 

After this decision, the Commission reconsidered the amount payable 
in this type of claim and increased the total award per claim to $25,000. 


2 Claim No. W-1276; Decision No. W-8, pp. 4-3. 
8 Ibid, p. 6. 
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Claim for personal injury under Title II of War Claims Act must. 
be based on a disabling injury or permanent disability—amount of 
award limited to extent and period of disability 

Iw THE MATTER OF THE CLAIM oF RosBERT Newton PRITCHARD. Claim 
No. W-009. 

Decision No. W-2271, March 24, 1965; final decision, March 28, 1965. 


The claimant, Robert N. Pritchard, an American national, brought a 
claim under Section 202(d)(2)(8) of the War Claims Act of 1948, as 
amended (76 Stat. 1109 (1962) ; 50 U.S.C. App. 2017 a(d) (2) (3) (1962) ) 
for personal injuries and personal property losses sustained while he was a 
passenger on the 98.9. Athenia which was sunk by German military action 
on September 8, 1939. > 

The Commission allowed the claimant an award of $475.39 for his prop- 
‘erty losses (§202(d)(3)). The Commission also found that the claimant 
had a valid claim under Section 202(d)(2) for a disabling back injury 
arising out of the sinking of the ship. In regard to the matter of determi- 
nation of measure of damages, reference was made to the opinion in the 
Tinney Claim (Claim No. W-1276, Decision No. W-8, May 13, 1964; final 
decision, June 8, 1964). The Commission decided that the computation 
should be determined by the duration of a disabling injury, other than a 
total or partial loss of a member of the body. The rate was set at $200 
per month of total disability with a maximum award of $10,000. In this 
claim, the award was fixed at $200 for a twenty-five per cent disablement 
for four months. 


Land confiscated during World War H because of alleged enemy 
character of owner and reoccupied by owner during postwar period 
does not constitute loss resulting from ‘‘special measures’? within 
meaning of Title II of War Claims Act—that portion of claim denied 

In TAE MATTER or THE LAIM OF THE Sisters or CHARITY or Sr. 
JOSEPH’s. Claim No. W-10401. 

Decision No. W-10055, Dec. 14, 1965; final decision, Jan. 12, 1966. |. 


A claim was brought by The Sisters of Charity of St. Joseph’s under 
Section 202(a) (2) of the War Claims Act of 1948, as amended (76 Stat. 
1107 (1962) ; 50 U.S.C. App. 2017a (1962)) for the loss, damage, or de- 
struction of certain improved real and personal property in Kiangsi 
Province, China, as a result of military operations during the Second World 
War. 

The Commission made an award of $57,076.44 for losses of equipment and 
furnishings and $51,095.85, or 75% of the prewar value, for damages to 
buildings. A further portion of the claim concerned the amount of 
$2,450.00 for the loss of certain land. It was shown that, although the 
elaimant lost control of the land during the war, the claimant reoecupied the 
land after the war. Consequently, this portion of the claim was disallowed 
under Section 202(a)(2) of the Act, which authorizes compensation only 
where the property had been confiscated as a result of ‘‘special measures” 


| 
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during: the war and had not been restored to the owners nor compensation 
paid thioretor after the war. 


Under Title II of War Claims Act, measure of compensation for prop- 

erty is calculated on the basis of its value on the date of loss, damage 

or destruction, and not on its actual postwar replacement costs— 

award made to claimant for loss in the Philippines by its subsidiary 
not previously compensated under Philippine Rehabilitation Act 
limited to maximum paid under that Act 

In, THE MATTER oF THE CLAIM oF CaLirornia TEXAS Om, CORPORATION. 
Claim No. W-8616. 


Decision No. W-10424, Jan. 12, 1966; final decision, Feb. 9, 1966. 


The | claimant, California Texas Oil Corporation, an American corpora- 
tion, iş the subsidiary of Standard Oil Company of California and of 
Texaco! Inc. The claimant was recognized by the Commission as the party 
entitled to bring a claim for damage to certain improved real property and 
loss of | ‘personal property sustained by Caltex (Philippines), Inc. in the 
Philippines and Caltex (Overseas), Ltd. in the Netherlands East Indies 
during; World War II. The losses arose out of American and Japanese 
military action in the Philippines and Dutch, Netherlands East Indian, and 
oS apanese military action in Java and Sumatra. The claimant sought to 
recover, $1,583,214.64 described as the actual postwar replacement cost of 
the property in question; the value of this property as of December 3], 
1941, was $869,924.57. The claim was brought under Section 202(a), 
Title IT, of the War Claims Act of 1948, as amended (76 Stat. 1107 (1962) ; 
50 U.S:C. App. 2017a (1962)). 

The question before the Commission was whether to accept the postwar 
replacement value of the property or the prewar value as the basis for 
calculating the award. The Commission decided that ‘‘. .. the measure 
of compensation under Public Law 87-846 shall be caletlated on the basis 
of the yalue of the property on the date of the loss, damage or destruction. 

.’* The award was fixed at $970,356.43 without interest. The amount 
payable for losses in the Philippines not previously compensated under the 
Philippine Rehabilitation Act was limited to the maximum paid under that 
Act, as provided in Section 218(f) of the War Claims Act of 1948, as 
amended (76 Stat. 1112 (1962); 50 U.S.C. App. §2017(f) (1962) ). 


Confiscation of American-owned property located in Tinon, al- 
though a loss resulting from ‘‘special measures’’ within meaning of 
Title II of War Claims Act, held not compensable under that Act 
as claim therefor was wales purview of Title I of International 
Claims Settlement Act of 1949 and Yugoslav Claims Agreement of 
1948 

IN THE MATTER OF THE CLAIM OF JoHN Sxrazec. Claim No. W-17619. 

Decision No. W-15182, July 20, 1966; final decision, Nov. 9, 1966. 


| 
1 Claim No. W-8616; Decision No. W-10424, p. 4. 
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The claimant, John Skrabee, an American national, sought to recover 
$45,000 under Section 202(a), Title II of the War Claims Act of 1948, as 
amended (76 Stat. 1107 (1962) ; 50 U.S.C. App. 2017a (1962) ), for the loss 
of certain improved real property and personal property located in 
Hrovaca, Yugoslavia. The claim arose out of the confiscation of this prop- 
erty by order of a military tribunal established by the Yugoslav Army of 
Liberation, or Partisans, in 1944, following the refusal of Skrabee to join 
the Partisans and his subsequent flight from the country. This order 
was affirmed by the District Court at Kocevje, Yugoslavia, in 1946. As the 
loss of the property apparently could not be ascribed to wartime military 
operations, the claimant urged that it was due to ‘‘speeial measures’’ 
arising out of the ‘‘ ‘enemy or alleged enemy character of the owner.’ ’’} 

In Claims of Aris Gloves, Inc. (Claims Nos. W-808 and W-809), the 
Commission had interpreted ‘‘special measures” as ‘ʻa wartime (World 
War II) confiscation of American-owned property (as defined by Section 
201(d) of the Act) located in an area specified in Section 202(a) of the 
Act, which area was under Communist control at the end of hostilities, 
thereby precluding restoration, and for which loss compensation has not 
been provided previously.’’? With regard to claims of American nationals 
against Yugoslavia for the nationalization or other forcible losses of prop- 
erty, however, the Commission had held that a seizure of property pursuant 
to an order of a criminal court came within the terms of Title I of the 
International Claims Settlement Act of 1949, rather than the War Claims 
Act of 1948. Therefore, this claim was disallowed. 


Commission not restrained by ‘‘act of state’’ doctrine to apply prin- 
ciples of international law with regard to Nazi confiscations—forced 
sale of improved real property in Germany pursuant to anti-Jewish 
laws constitutes violation of international standard of justice— 
award made to former owners as sale ineffective to divest thetr title 
but amount reduced by sum paid at sale for use and enjoyment of 
structure 

In THE MATTER OF THE CLAIM oF Huđo SCHLESSINGER AND EUGENE 
ScmressinaER. Claim No. W-7837. 

Decision No. W-16119, Aug. 24, 1966; final decision, Dee. 7, 1966. 


The claimants, naturalized American citizens, sought to recover $24,250, 
under Section 202(a), Title II, of the War Claims Act of 1948, as amended 
(76 Stat. 1107 (1962) ; 50 U.S.C. App. §2017(a)) for the loss of a building 
in Oehringen, Germany. The owners had been forced to sell the property 
in 1936, in pursuance of the anti-Semitic laws then in force in Germany. 
The building was destroyed in the course of military operations in April, 
1945, The Commission had to consider whether such a sale constituted a 
valid transfer of title so as to divest the original owners (or their succes-. 
sors in interest) of title and hence of any right to bring a claim for 
compensation under Title IT. 


1 Claim No. W-17619; Decision No. W-15132, p. 2. 
2 Ibid. 
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The ‘Commission said: 


In light of the Executive policy with regard to Nazi confiscations, 
that is, to allow the American courts to exercise their jurisdiction and 
pass upon the validity of the acts of Nazi officials, the Commission has 
been relieved of the restraint of the so-called ‘act of state’’ doctrine 
and may proceed to give effect to the governing principles of sub- 
stantive international law. In so doing, the Commission will apply 
the international standard of justice to determine if the act of the 
foreign government constitutes a denial of justice as that standard is 
understood in international law. (See 5 Hackworth, International 
Law 522, 587-538 (1943); Comment, Harvard Research in Interna- 
tional Law, ‘The Law of Responsibility of States for Damage Done 
ini Their Territory to the Person and Property of Foreigners,” 23 
Am. J. Int'l. L. 154 (1929) ; Lissitzyn, “‘The Meaning of the Term 
Denial of Justice in International Law,” 80 Am. J. Int’l. L. (1936). 


"This Commission has consistently regarded as settled principles of 
ternational law, that private property may not be taken without the 
payment of prompt, adequate, and effective compensation, and that no 
person can be deprived of his property solely on the ground of his 
nationality, religion, race, or ereed. (Cf. Czechoslovak Confiscatory 
Decree Case (American Zone) }, Court of Appeals of Nuremberg, Ger- 
many, 1949, 1949 Ann. Dig. 19 (No. 10); Confiscation of Property of 
Sudeten Germans Case, Germany, Amtsgericht of Pingolnag (1948), 
1948 Ann. Dig. 24 (No. 12).).. 

Moreover, the Commission has consistently held, in many determina- 
tions, that such ‘‘sales’’ were without effect as against the prior and 
superior ownership rights of the ‘‘sellers’’ thereof. (See Claim of 
Socony Vacuum Oil Co., Claim No. Y-304, Decision No. Y-993, 
‘‘Settlement of Claims”? by the Foreign Claims Settlement Commission 
[September 14, 1949 to March 81, 1955], p. 77; 

The Commission, applying the principles of international law to the 
facts of the present claim, therefore finds that the acts of the defunct 
Nazi regime with regard to this property constituted a denial of 
justice and a violation of the international standard of justice as that 
standard is understood in international law. Consequently, the Com- 
mission holds that the forced sale was invalid and ineffective to transfer 
and divest title from claimants.* 


| 
In determining the amount of the award due the claimants, the Com- 
mission took the estimated value of the building in 1945, $7,725, as the base, 


less 


the consideration of $5,000 paid to the owners at the time of the 


forced ‘sale in 19 36, together with $750 received by the claimants for the 
land uhder restitution proceedings in Germany in 1949, leaving a net loss 
of $2, 7 25, payable as an award without interest under Section 202(a) 
of the Act. 


s laim No. W-7837; Decision No. bees pp. 2-3. 
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BOOK REVIEWS AND NOTES 


Leo Gross 
Book Review Editor 


Répertoire de la Pratique Francaise en Matiére de Droit International 
Public. Edited by Alexandre-Charles Kiss. Tome III: Les Relations 
entre États. Paris: Editions du Centre National de la Recherche 
Scientifique, 1965. pp. xii, 670. Index. 


Volume III of the French repertory, the earlier volumes of which have 
previously been reviewed in this JOURNAL, is devoted to recognition, 
relations between states (including the immunity of foreign states, diplo- 
matic and consular intercourse, and international conferences), diplomatic 
protection, and state responsibility. Among the topics of particular in- 
terest are the recognition of Poland and Czechoslovakia as ‘‘nations’’ after 
the First World War (pp. 26-31) ; consular representation in states where 
the government is not recognized (pp. 76-81); the recognition of ‘‘situa- 
tions,’’ such as annexations, changes of status of territory, exercises of 
sovereignty (pp. 98-111) ; competence to deal with foreign affairs in France 
(pp. 119-152) ; release of diplomatic documents (pp. 165-172); the law 
applicable to contracts concluded by foreign states in France (pp. 185- 
188); the immunities of diplomats in transit (pp. 321-324); the im- 
putability to states of the conduct of various branches of government (pp. 
525-572) ; and state responsibility for statements made on television, on the 
radio, and in the press (pp. 572-578). As might be expected, the material 
included, particularly the jurisprudence, is notably ample on such matters 
as the recognition of the Government of the U.S.S.R. (pp. 58-75); the 
immunity of foreign states (pp. 191-261) ; the privileges and immunities of 
diplomats (pp. 296-346); the privileges and immunities of consuls (pp. 
872-406) ; and the imputability of acts to respondent states (pp. 525-639). 

The user must understand firmly what this volume, like the others, 
purports to be—not a digest of international law but a repertory of French 
practice. The only material on the principle of effective nationality comes 
in the form of a French statement before the Permanent Court of Inter- 
national Justice in 1923 (p. 464); there is no mention of the Nottebohm 
ease? M. Kiss is careful to distinguish what is regarded as the present 
French view from what has been French practice in the past but may no 
longer be consistent with international law. Thus, after a recital of-the 
modes whereby a state may exercise its right of diplomatic protection, 
military intervention to protect nationals is introduced with the words, 
‘Cependant, plus d’une fois la protection diplomatique a pris la forme 


1 For review of Vols. I, IV and V, see 58 A.J.I.L. 815 (1964). 
2 [1955] I.C.J. Rep. 4. 
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| 
| 
| 
de Venvoi, voire d’une intervention directe, de forces armées .. .”? (p. 
507). One might have wished on occasion for some further indication of 
the factual context in which a statement was made (e.g., item 133 on page 
93). | | 

The orderly and scholarly presentation of the material, which was noted 
in the review of the previous volumes, is again- evident in the present one. 


R. R. BAXTER 
| 


La Protection Diplomatique des Lociétés et des Actionnaires. By Jean- 
Pierre de Hochepied. Paris: Editions A. Pedone, 1965. pp. ii, 274. 
Bibliography. . 


Is there room for yet another monograph on aspects of diplomatie pro- 
tection and the problems of foreign investment? The question is some- 
what crudely phrased, but is there any virtue in seeking to camouflage 
the instinctive reaction of lawyers when confronted with a further study 
of these matters? We have now reached a position in which there is some 
onus of| proof upon the author to justify his contribution in terms of the 
consideration of new material, or of the originality of his theoretical analy- 
sis, | 

M. Hochepied ’s book does not fully discharge this burden. However, 
it is by' no means devoid of merit or interest. There is an absorbing dis- 
cussion of the theoretical basis for the protection of companies according 
to their ‘‘political allegiance.’? This concept is not new, but English- 
speaking readers may not be familiar with its detailed exposition by cer- 
tain French authorities, notably Niboyet, Loussarn and Charles De 


Visscher. M. Hochepied gives us a clear analysis of the concept and 
examines its practical utility in the light o? the practice of the past eighty 
years. ‘He posits a close analogy between the requirements of determining 
enemy character, for which the ‘‘control test’’ has become generally ac- 
cepted, ‘and the requirements of determining which state is justified in 
according diplomatie protection. The criterion of ‘‘ political allegiance,” 
which is quite separate from the company’s ‘‘juridical allegiance,” i.e., 
the legal system gcverning it for private law purposes, is the nationality 
of the individuals who have a controlling interest (p. 185). 

The author asserts that the I.C.J. is confronted with the very issue of 
the validity of the concept as a basis for protection in the Barcelona 
Traction case (p. 188). Regrettably, he fails to bring out the crucial 
fact that one of the contested issues is the identity of the ‘‘victim’’ of 
the alleged international wrong. Spain has argued that Belgium is as- 
serting a right to protect a Canadian company. Belgium replied that this 
completely misstated the position: she was protecting the rights of her 
nationals who had been injured through their holdings in a foreign com- 
pany treated in an unlawful manner by Spain. 

The author’s discussion of the protection of shareholders as such is less 
than comprehensive, particularly the examination of recent treaty practice. 
This section might well have been reserved for later publication, after the 
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Court has given judgment in Barcelona Traction. It is to be hoped that 
he will return to these problems and give us a considered and definitive 
analysis of the previous case law and practice culminating in the Judgment. 

Finally, there is a valuable sketch of the position. of ‘‘international 
companies,” in particular, those created under the HURATOM Treaty. 
Some of these possess a ‘‘common allegiance’’ and a ‘‘Community na- 
tionality’’ (p. 255). The author concludes that the parties to the treaty 
do not have a sufficient connection with the companies to assert a right 
of protection. The solution awaits the institution of a system of ‘‘Com- 
munity protection,’’ or possibly agreement that protection should be ex- 
ercised by the state of the siège social. 

GILLIAN WHITE 


The McMahon Inne. A Study in the Relations between India, China and 
Tibet 1904 to 1914. By Alastair Lamb. Vol. I: Morley, Minto and Non- 
Interference m Tibet. pp. xxxii, 268. Index; Vol. II: Hardinge, 
McMahon and the Simla Conference. pp. xxvili, 269-656. Index. 
London: Routledge & Kegan Paul; Toronto: University of Toronto Press, 
1966. £5 5 s.; $17.50 both vols. 


In 1959, when the existence of a border dispute between India and China 
first became public knowledge, it was already clear that the files of the 
India Office and Foreign Office of the United Kingdom contained the ex- 
planations to many of the conflicting assertions of the two sides. The 
correspondence connected with the drawing of the so-called MeMahon Line 
as a boundary between part of British India and Tibet was made available 
to the public under the British ‘‘50 year’’ rule in 1964, These files, to- 
gether with many other documents recently made available, have now been 
examined in detail by Dr. Alastair Lamb and these two volumes are the 
result of his investigations. 

The documents reveal responsible officials of British India to have acted 
to the injury of China in conscious violation of their instructions: deliber- 
- ately misinforming their superiors in London of their actions; altering 
documents whose publication had been ordered by Parliament; lying at an 
international conference table; and deliberately breaking a treaty between 
the United Kingdom and Russia. Dr. Lamb draws the obvious conclu- 
sion that the Indian insistence that the results of these British actions be 
accepted by China without re-examination was at least tactless; to the 
extent Chinese records and recollections parallel the records analyzed by 
Dr. Lamb the Chimese would have been justified in regarding British 
actions surrounding the drawing of the McMahon Line as an exercise 
in deceit. 

As to the boundary alignment itself, unless Dr. Lamb’s work can be 
shown to be incorrect in marshaling evidence, there can be no doubt that 
in some areas, particularly the large Tawang Tract on the Bhutan border, 
the McMahon Line was drawn in deliberate disregard of the ‘‘traditional’’ 
boundary in order to achieve a military advantage for British India. 


| 
| 
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Nearly every page contains surprises of significance. Convincing evi- 
dence is set forth indicating that to some extent the present Indian claim 
in Ladakh, at the opposite end of the border from the MeMahon Line, 
rests in part on a bit of trickery attempted by McMahon to get extra 
benefits i in an area not discussed with the Chinese or Tibetans by putting 
extra long lines on a sketch map. There are many confirmations of Tibet’s 
political subordination to China de facto and de jure until 1911, and de 
jure for a least a few years after that. We are reminded that the British 
never recognized the independence of Tibet either during the preparation 
for the Simla Conference of 1913-1914 or later. 

In telling his particular tale Dr. Lamb gives much food for thought 
concerning broader issues of foreign relations and government. Although 
he refrains from drawing moral conclusions in this area, his work indicates 
how the best of administrators became provincialized upon assuming pro- 
vincial. posts. The Viceroys of India, Lord Hardinge and Lord Minto, 
became nearly as expansionist as their predecessor, Lord Curzon, when 
they were confronted with problems from their seats in India, regardless 
of their having held demonstrably broader views when. they were directing 
policy from London. Strong and honorable men such as Sir Charles Bel, 
McMahon himself, and a host of lesser officials were corrputed by pro- 
vincial, power into misleading their political superiors and bullying the 
foreign representatives with whom they came in contact. In this regard 
it ig noteworthy that one aim of British Indian officials was to prevent 
the Chinese appointing unintimidatable British members of the Chinese 
Inspectorate of Customs to customs and other posts on the India-Tibet 
trade routes. These human weaknesses of 50 years ago can now be seen 
to have resulted in a situation involving the successors of Manchu China 
and British India in infinitely more uncertainty and peril than any of the 
principal actors could have imagined. There is no indication that the 
statesmen seized of the same issues in the same area today have greater 
foresight, stronger characters or broader vision than their illustrious 
predecessors. 

Two! criticisms may be made. First, Dr. Lamb’s use of international 
law terms is misleading. The evidence presented confirms that China exer- 
cised all the legal incidents of ‘‘sovereignty’’ in Tibet during the period 
investigated, yet Dr. Lamb repeatedly uses the word ‘‘suzerain’’ to classify 
the relations between China and Tibet. By ignoring the context and evi- 
dence it is quite possible to find passages whose meaning to ‘an interna- 
tional lawyer seems radically different from the meaning clearly intended 
by Dr. Lamb. Second, there is some editorial sloppiness which occasion- 
ally affects the substance of the work. For example, the title conferred 
7 the Empress of China on the Dalai Lama in 1908 was not translated 

s “Loyal and Submissive Vice-Regent’’ in contemporary reports, but 
“Vice ferent.” The difference is significant since ‘‘gerent’’ does not 
imply the absolute powers of a sovereign, as ‘‘regent’’ does. By Chinese 
lights in 1908 the senior Manchu official in Lhasa would have been the 
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‘‘Wice-Regent’’ and ‘‘Gerent’’; the Dalai Lama would have been considered 
subordinate to him in temporal matters, ‘‘Vice-Gerent.”’ 

Despite these minor criticisms, Dr. Lamb’s work stands as a monument 
of scholarship which cannot be ignored by anybody with pretensions to 
knowledge of Tibetan history or politics or the Sino-Indian borcer dispute. 
It may also be read for enjoyment and contemplation by any serious 
student of international affairs or government. 

ALFRED P. RUBIN 


On the Uses of Military Power in the Nuclear Age. By Klaus Knorr. 
Princeton: Princeton University Press, 1966. pp. x, 185. Index. 
$5.00; 40 s. 


Properly employing military power these days is an enormously complex 
matter, and this thoughtful and perceptive essay is an essential guide 
for anyone seeking to understand the relevant issues. The subject, timely 
when Professor Knorr started writing in 1965, has become increasingly 
urgent as debates have intensified over anti-ballistic missile systems, pro- 
hferating nuclear weapons, and the Viet-Nam war. 

Those concerned with international law will find especially interesting 
the account In Chapter III of ‘‘Some Restraints on the Use of Miltary 
Power.” They may, in fact, be surprised, and they will certainly be 
pleased, by the attention given throughout this book to legal and psycho- 
logical, as well as military, obstacles to applying force. Readers of this 
JOURNAL will be familiar with the restraints which the author mentions 
(the restricted legitimacy of war; the censure of the international ‘‘com- 
munity” and publie opinion; the complexities of putting down a guerrilla 
war; and the continuing ability, even in a nuclear age, of small states to 
defy large ones). But the account of these inhibitions on those who 
would use violence seems more compelling when it comes, as it does here, 
not from a professional advocate of the international legal order, but 
from a scholar concerned with military ‘‘hardware.”’ 

Mr. Knorr does not overestimate the efficacy of these restraints, but he 
does see the League of Nations and the United Nations as ‘‘feeble pre- 
cursors of sturdier attempts at laying down and enforcing some sort 
of constitution for world politics’’ (p. 58); he gives full marks to the 
United Nations for the peacekeeping it has attempted; he endorses the 
Almond-Verba view that a ‘‘world political culture is in the making’’ 
(p. 59); and he understands the intricate problem of defining aggression 
and its practical consequences for regulating int2zrnational violence. He 
also gives an accounting of the costs a nation must bear if it insists on 
using force without regard for world opinion—a matter of some poignancy 
these days, especially to Americans abroad called. upon to discuss. U.S. 
military activity in Viet-Nam. 

This book points out that, although territorial conquest has become 
unprofitable and unattractive, national military power remains important 
for defensive purposes, especially for nations like the United States, which 


830 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 61 


| 
mercer their mission, not simply in terms of guarding frontiers, but of 
protecting an entire way of life and a particular world order. Professor 
Knorr emphasizes the difficulties the United States has had, since World 
War II, through diplomacy and on the battlefield, in finding ways of 
skillfully applying its military power. He shows how difficult it is for 
military planners to devise strategies that will avoid the ‘‘stigma, similar 
to pal adhering to chemical and bacteriological weapons [which] has 
attached itself to nuclear weapons’’ (p. 123), and that ean defeat revo- 
lutionary guerrillas armed, in Coral Bell’s phrase, “with nothing more 
advanced than a rifle and a nineteenth century political doctrine.”’ 

Besides giving us a comprehensive view, in admirably clear prose, of 
a complicated subject, Professor Knorr has provided us with ample guid- 
ance, in his footnotes, to the copious writings on contemporary military 
issues. | He has also displayed a courage appropriate to his subject in 
modestly advancing his searching hypotheses without waiting for unavail- 
able, and possibly unattainable, empirical data. 

| Ricwarp N. Swirt 

The World Money Maze: National Currencies in International Payments. 

By Robert Triffin. New Haven and London: Yale University Press, 

1966, pp. xii, 585. $12.50; 90 s. 


The decision of the editors of this Journan to allot space to a review of 
Professor Triffin’s book is evidence of a perspicacity which could be more 
widespread among international lawyers. The observer’s daily occupation 
gives him a special view of the world, but it seems to this reviewer, even 
after allowing for the distortion in his own vision, that international 
lawyers should be more concerned than they appear to be with the struggle 
to organize international monetary relations which began in the early 1940’s 
and is being waged with great intensity at the present time. Even text- 
books that deseribe modern international law or monographs that deal 
with the new areas invested by it say little or nothing about the develop- 
ment of international monetary law. One reason for this neglect is the 
feeling 'that the subject is the province of economists, and even specialists 
among ithem, but international lawyers do not restrain themselves from 
considering the laws of war because they are not warriors or the law of 
outer space because they are not astronauts, and so on. In international 
monetary relations, man is attempting to govern one part of his environ- 
ment by law. This is a task in which lawyers must participate. Among 
lawyers it may not seem immodest to recall Lord Keynes’ tribute to the 
contribution of their brethren at the Bretton Woods Conference. At this 
time, it should be enough to excite the interest of international lawyers 
in Professor Triffin’s book to quote one of the “preconceptions”? with 
which he has written it: 

This [the task of advancing towards a better international monetary 
order] will involve gradually increasing mergers of legal and de 


facto sovereignty between nation states through various forms of inter- 
governmental commitments as well as of supranational institutions. 
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The evolution of international monetary law begins substantially with 
the establishment of the International Monetary Fund, the charter of 
which, together with the policies and practices that have grown up under 
it, is still the main trunk of that body of law. The Fund’s Articles intro- 
duced the rule of law into international monetary relations by prescribing 
certain obligations with respect to rates of exchange, the convertibility of 
currencies, the elimination of currency discrimination and similar mal- 
practices, and other matters that had been jealously guarded within the 
domestie jurisdiction before the creation of the Fund. Basic assumptions 
of the Articles were that, during periods of balance of payments difficulty, 
states would continue to observe the code of obligations laid down in the 
Articles and would be helped in this by the supplement to their own 
reserves that could be obtained temporarily from the Fund. With respect 
to states’ own reserves, it was assumed that gold would continue to be 
universally acceptable; that the gold exchange standard would continue to 
operate (i.e. that countries would hold currencies as well as gold in their 
reserves) ; and that the United States dollar would continue to be the main 
reserve currency because the United States’ balance of payments would be 
strong, the dollar would continue to be convertible into gold at a fixed price, 
and the other main currencies would become convertible into dollars. 

The persistence of the deficit in the United States balance of payments 
has shaken some of these assumptions and affected the willingness of some 
countries to hold unlimited amounts of dollars in their reserves. To the 
extent that countries convert their dollar reserves Into gold, the world 
total of reserves contracts. At the same time, the prospect that the 
United States may approach or bring about equilibrium in its balance of 
payments is also regarded as a threat to world reserves because the United 
States, through its deficit, has been the main contributor to the growth of 
reserves for a number of years. 

If world reserves are thought to be inadequate or to or too slowly, 
observance of the obligations of the Articles and the pursuit of desirable 
economic policies may become more difficult, or so it is feared. Thus, 
both the overabundance and the dearth of dollars are thought to en- 
danger international monetary relations. These phenomena, and even 
the prospect of them, have led to a remarkable range of proposals for inter- 
national agreements that are designed, in one way or another, to ensure 
sufficient liquidity in the international monetary system, maintain con- 
fidence in that system, and improve the process by which countries adjust 
to payments imbalances in the form of either deficits or surpluses. At the 
same time, international organization for the consideration of these prob- 
lems and proposals.becomes more elaborate with the development of a 
congeries of smaller groups alongside the Fund, such as Working Party 
Number 3 of the Organization for Economic Cooperation and Develop- 
ment, the meetings of Central Bank Governors under the aegis of the Bank 
for International Settlements, and that interesting legal phenomenon, the 
participants in the Fund’s General Arrangements to Borrow, sometimes 
referred to as the Group of Ten. Developments in the recent past already 
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involve: an extension of the rule of law, but some of the proposals that 
are being actively considered now would represent an immense thrust 
forward. Indeed, if they were to be adopted in anything like their present 
form, they would be responsible for a development in the organization 
and government of international monetary relations second only to the 
establishment of the Fund in importance. 

The proposals which are given most attention at the moment are those 
that have as their common feature the deliberate control of the volume of 
international reserves available to the monetary authorities of Fund mem- 
bers, The common purpose of these proposals is to ensure that the extent 
of international economic activity will not depend on such fortuitous cir- 
cumstances as the deficits of the reserve centers and the amounts of newly- 
mined gold going into central holdings. Opinion is widespread that the 
process lof deliberate reserve creation would require the invention of some 
new reserve asset that would take its place alongside gold, reserve cur- 
rencies, and those privileges to use the Fund’s resources that are called 
cold tranche rights and that have already established themselves in the 
minds of many monetary authorities as a new asset. The issues involved in 
deliberate reserve creation are numerous and complex, and among them 
are questions of the form that the new asset should have, the organization 
that should distribute it, the countries that should share in the distribution, 
the voting procedures by which decisions should be taken to distribute or 
recall the asset, the rules for the holding and use of the asset, and the 
backing that should be provided for it. 

The heart of Professor Triffin’s book for this reviewer is his treatment 
of the ‘dilemma that has been described above with such gross oversim- 
plicity., The book is of peculiar importance because its author was one 
of the first, and certainly the most clamant among the first, to describe 
the irreconcilabilities inherent in the gold exchange standard. The book 
is therefore of historic, as well as analytical, interest as a collection of 
tracts for the times by someone who has influenced his times. The pioneer 
work of economists outside governments and central banks is in large part 
responsible for the fact that monetary authorities are now pursuing the 
questions involved in the further development of international monetary 
relations. In the case of Professor Trifin, however, one must hasten 
to add that his academic career has been complemented by long periods 
of service in an official or advisory capacity for governments and inter- 
national organizations. He writes, therefore, with the added aplomb of an 
‘tinsiđer.” 

The World Money Maze is not an easy book to read. It is a massive 
collection of occasional papers, and it does not read like a novel, even 
though, it has been assembled with some order, and even though it has 
been given added coherence by the introduction of connecting comment. 
The first part of the book deals in the main with the balance of payments 
of the reserve currency countries in the postwar period, the middle part 
with the international monetary system and its reform, and the third part 
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with regional integration. The first part will probably be most difficult for 
the lawyer who is not a trained economist. The character of the book 
as an assemblage should not deter the lawyer brought up to construct his 
own textbook from his casebook. But how an index would have helped! 

Two features of The World Money Maze are worth special mention in a 
review for lawyers. First, Professor Triffin is never content tc define an 
issue; he is determined to resolve it. He has an obvious delight in ad- 
vaneing solutions for the problems which he detects and analyzes. and these 
solutions are often mechanisms of great ingenuity. This frequently leads 
to a discussion of the legal and political as well as the economic aspects 
of existing international organization and to proposals for the extension or 
reform of present international arrangements. Perhaps this is the result 
of his early training in the law. Second, he takes equal pleasure in an 
adversary engagement. He is a skillful polemicist, and his indulgence in 
this art often gives verve to his subject. 

It is necessary to make some minor derogation from this tribute to 
Professor Triffin’s forensic skill. There are certain statements of the law 
of the International Monetary Fund that must be read with caution. A 
caveat that is more important because it is relevant more often is that the 
discussion of Fund law and practice must be taken to relate to the time 
when it was written. Reference to the Fund in the late 1940’s and even 
as late as 1960 may give a radically false impression of the contemporary 
Fund unless the reader bears this caveat in mind. Not to have made these 
captious remarks would have called for superhuman restraint on the part 
of this reviewer. . 

JOSEPH GOLD * 


Foreign Relations of the United States. Diplomatic Papers, 1943. Vol- 
ume VI: The American Republics. (Dept. of State Pub. No. 7848.) 
Washington, D. C.; U. S. Government Printing Office, 1965. pp. ix, 869. 
Index. $3.25. 


This final segment of 1943 war records, released 22 years after their date; 
exhibits relations with 16 Latin American states (of which 10 were bel- 
ligerents as signatories of the Declaration by United Nations). Colombia, 
under provocation by Germany, put itself in a ‘‘state of belligerency’’ and 
negotiated adherence to the Declaration as of December 22, 1943. An 
agreement for mutual aid in prosecution of the war was signed with 
Mexico on March 18, and in due time Mexico proposed a Brazilien-Mexican 
unit for combat duty, but that was deflected to an offer of air pilots. 

All the American states had a common polity toward the Axis in the 
resolutions of the three meetings of the Ministers of Foreign Affairs of 

* General Counsel and Director of the Legal Department of the Internazional Mone- 
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the American Republics, 1939-1942. In consonance with that polity the 
United: States gained credence for the Proclaimed List of undesirable 
firms in all the states, and in each of them effectively throttled German, 
Italian | or Japanese trade; Colombia, Costa Rica, Ecuador, Guatemala, 
Mexico, Nicaragua, Peru and Uruguay developed features of the Pro- 
claimed List worth attention. Strategic materials (rubber, woods, metals) 
were procured from Colombia, Ecuador, Venezuela and perhaps other 
countries as war supplies. Costa Rica, El Salvador, Paraguay and Uru- 
guay ol tained by negotiation amounts additional to those allotted by the 
Petroleum Supply Committee for Latin America. 

The economies of most of the American Republics were beholden to the 
United States during the year. Among transactions not connected with the 
war there was an agricultural loan to Colombia, a public works one to 
Uruguay, a general Export-Import Bank credit to Cuba, and aid to bond- 
holders! of defaulted issues of El Salvador and Peru. Transactions were 
of a business rather than a political character, and the diplomatic mission 
usually acted as agent for some government board or corporation. With 
Cuba the contracts for the 1943 and 1944 sugar crops were made by the 
Commodity Credit Corporation with the Cuban Sugar Stabilization In- 
stitute,| but the Habana Embassy itself raised the point that the Cuban 
broker’s splitting of the 1943 insurance commission should not be allowed 
in 1944. The annual negotiation with Mexico for agricultural and rail- 
road workers was this year for the account of the War Manpower Com- 
mission. Panama’s idea of sovereignty led it to protest a proposed law 
to grant Canal Zone courts civil jurisdiction in relation to the defense sites 
covered by the agreement of May 18, 1942; Panama disapproved a revision 
and the proposal died in the Senate. 

President Roosevelt got into Mexican affairs three times. In July Mexico 
began trying to get corn from the United States to make up for a serious 
shortage, but there was no corn available here. In September Ambassador 
George! Messersmith wrote from Mexico City directly to the President, who 
issued an effective directive to the War Production Board to draw on 
its stockpile. Mexico took over the German chemical and drug concerns, 
consolidated them and began negotiating with American Cyanamid to run 
the business; in Washington someone sensed a monopoly and the Alien 
Property Custodian saw some business for his vested German chemical 
firms. |President Roosevelt wrote (p. 509) to President Avila Camacho 
that the United States ‘‘could make a definite contribution to the success’? 
of the Mexican nationalized drug and chemical industry. The Alien Prop- 
erty Custodian desired to place his facilities at Mexico’s disposal and the 
President so instructed him, which he could not do to private American 
corporations. President Avila Camacho replied politely that Mr. Crowley 
would be listened to if he could make the trip to explain his plan. Mexico 
accepted a plan in August (p. 520), which by November (p. 530) had 
reduced the Alien Property Custodian to a channel of communication. 

2 
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Foreign Relations of the United States. Diplomatic Papers, 1944. Vol. 
Ill: The British Commonwealth and Europe. (Dept. of State Pub. No. 
7889.) .Washington, D. ©.: U. S. Government Printing Office, 1965. 
pp. viii, 1478. Index. $4.75; Vol. IV: Europe. (Dept. of State Pub. 
No. 8067.) Washington, D. ©.: U. S. Government Printing Office, 
1966. pp. vi, 1478. Index. $4.75; Vol. V: The Near East, South Asia 
and Africa, The Far East. (Dept. of State Pub. No. 7859.) Wash- 
ington, D. C.: U. S. Government Printing Office, 1965. pp. vin, 1340. 
Index. $4.25. 


These three volumes contain the records of relations in the war year 1944 
with 47 states outside the Western Hemisphere, the diplomatic transactions 
with allies, enemies and neutrals in the last full year of World War II. | 
Many states pursued the routine path and their experience yielded no 
special record, like Canada, whose token record is nine agreements by 
title, or Luxembourg, which had to make an arrangement for civil adminis- 
tration in its territory, recently occupied. 

The year 1944 saw the number of warring states reduced by four— 
Bulgaria, Finland, Hungary and Rumania. Italy had come under armis- 
tice in September, 1948, and was a co-belligerent subject to an Allied Con- 
trol Commission, consisting of the United Kingdom and United States, 
which framed the armistices in the name of the United Nations. The 
Soviet Union claimed a place in the commission and by January, 1944, it 
and the French Committee of National Liberation were added to the com- 
mission. The commission intimately concerned itself with the reorganiza- 
tion of the government and parties of Italy, the establishment of the 
regency and the resumption of parliamentary government. By October 
regular diplomatic and consular intercourse was being resumed. 

Bulgarian officials in February, 1944, suggested to the United States 
that it join the United Nations. Bulgaria, a historic Russophile, was still 
in diplomatic relations with the Soviet Union, which encouraged the Bul- 
garian break with Germany. After many gestures and a change of gov- 
ernment, Bulgaria asked for an armistice in August and on September 5 
the Soviet Union declared war on Bulgaria in order to join the armistice 
negotiations. Bulgaria declared war on Germany, which made it a co- 
belligerent, and on October 28 at Moscow an armistice authorized by the 
Soviet Union, the United Kingdom and United States, ‘‘acting on behalf 
of all the United Nations at war with Bulgaria,’’ was signed. This doeu- 
ment assigned the occupation and military phases of the armistice to the 
“Allied (Soviet) High Command’’ and the regulation and supervision of 
the armistice terms to an Allied Control Commission under the chairman- 
ship of the Allied (Soviet) High Command. The inequitable operation 
of the system in the post-armistice period caused United States objections 
and some amends. : 

Rumanian spokesmen approached the Allies from January, 1944, about 
an armistice, and the European Advisory Commission at London had terms 
worked out early in the year, but not until August 23, when a new govern- 
ment denounced the Axis treaty and asked for negotiations, did the Soviet 
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Union jagree to receive the delegation at Moscow. The armistice of Sep- 
tember 12 made Rumania a co-belligerent and imposed heavy obligations 
upon the country. The occupation was effected by the Allied (Soviet) 
High Command, which was given ‘‘the general direction of’’ the Allied 
Control Commission, which had ‘‘the regulation of and control over the 
execution of the terms” of the armistice. Soviet domination of the ACC 
provokes 50 pages of friction for the last quarter of 1944. 

Early in 1944 Hungarian Ministers in neutral capitals developed plans 
for an Hungarian Resistance Movement over the United States wire sys- 
tem. Otto of Austria wrote to the President about it, but London and 
Washington decided against favoring it and in August started the Euro- 
pean Advisory Commission to developing armistice terms for Hungary, 
those for Rumania being already under way. On October 5 a delegation 
representing Hungarian Regent Horthy arrived at Moscow and stated that 
Hungary was prepared to cease hostilities. The Soviet Government re- 
ported) its preliminary discussion to the United Kingdom and United 
Shasa op the three thereupon embarked on negotiating an armistice with 
Hunga y which was near completion by Christmas week. A Christmas 
aide-mémoire informed the Department of State that the Soviet Union 
had been asked for an armistice by a newly formed Provisional National 
Government of Hungary; the Soviet Union intended to make a favorable 
reply and inquired the view of the United States. Both the United States 
and United Kingdom agreed, and the armistic negotiations continued with 
the new government, resulting in a signed instrument on January 20, 
1945, that created another co-belligerent for the United Nations Allies. 
The United States effort in the negotiations was to secure an equitable 
exercise of Soviet authority in the Allied Control Commission. 


A fourth armistice took Finland out of the war with the Soviet Union 
and the United Kingdom on September 19, 1944. The United States was 
maintaining a chargé d’affaires at Helsinki who dealt with a government 
that was militarily inactive and dawdled in its armistice gestures. In June 
Germany entered the country with troops, the United States broke diplo- 
matic relations by withdrawing its chargé. Finland asked for an armistice 
on August 25. After the armistice was signed, a United States Mission in 
Finland was re-established with relation to the Allied Control Commission. 

Sovereign status changed in half a dozen cases in 1944. The formal 
establishment on June 17 of the Republic of Iceland, independent of Den- 
mark, was ceremoniously recognized. Syria and Lebanon, ‘‘A’’ mandates 
of France in the last stage toward independence in 1936, asserted inde- 
pende ice of the French Committee of National iberan in 1943 and 
the United States formally accredited a Minister to them on September 19, 
1944; both of them hesitated to enter into treaty relations with France, 
suspecting an effort to continue privileges previously held. Turkey, which 
throughout the war had dealt with both sides, was in alliance with the 
United Kingdom and by July, 1944, was prevailed upon to stop all trade 
with Germany; on August 2 Turkey severed diplomatic and economic 


relations with Germany, preliminary to declaring war. Liberia in January 
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adhered to the Declaration by United Nations. Though the United States 
statute granting independence to the Philippines on July 4, 1946, remained 
unchanged, the actual treatment of the Commonwealth during the war 
approximated that due to a sovereign state; the papers reflecting this con- 
cept are of special interest. Some Korean papers have a similar interest. 

The Provisional Government of the French Republic, under the leader- 
ship of General Charles de Gaulle, was recognized on October 22, 1944, 
consolidating a France torn asunder since 1940 by the war and administer- 
ing territories retrieved by the military operations that began June 6 in 
Normandy. The Vichy Government evaporated. The French Committee 
of National Liberation had tried to gain recognition for its Assembly in 
Algiers as a provisional government from early in the year, at London, at 
Washington, in relation with and independent of the impending invasion 
of France. By July the matters involved were tangible, and preparations 
for the civil administration were under way. Successively the Provisional 
Government took over the ‘‘Interior Zone’’ from the Supreme Allied Com- 
mander as the Germans were expelled from France and the military opera- 
tions were completed. The United States Ambassador was accredited on 
October 22, 

Three cases of internal revolutions dunne war provoked much Churchill- 
Roosevelt correspondence. Yugoslavia was the most complex. King 
Peter’s War Minister, Mihailovich, by 1944 no longer had Allied support, 
which went to the Partisans, headed by Tito, Moscow-trained Communist. 
In May Peter made Ivan Subasic, Governor of Croatia, Prime Minister and 
he, under British influence, effected military arrangements with Tito and 
the Partisans, The King sought advice from Churchill and Roosevelt 
and was disappointed. In the end there was an agreement dated November 
7 between the ‘‘Royal Yugoslav Government’’ and Marshal Tito, President 
of the National Committee of Liberation of Yugoslavia, providing for a 
government of 28 ministers and a constituent assembly to establish a con- 
stitution. Provisions for a regency forecast the abolition of the monarchy. 

In Greece the German. invaders were opposed by the Greek Army, the 
British Ally (who lost 40,000 men on that front) and guerrillas, who were 
partly organized as the National Liberation Front (EAM). In April 
Army and Navy mutiny led to a political crisis and a demand for national 
unity, on which there was a conference at Beirut in May. The Greek 
Government in Exile at Cairo found the EAM throughout the year un- 
willing to join the cabinet. Churchill had arranged with Stalin that the 
Soviet Union take precedence in Rumania and the United Kingdom and 
United States in Greece. Roosevelt agreed to that on June 12 (Vol. V, 
pp. 114, 117, 119, 121). 

The Polish Government in Exile was one of the United Nations with 
headquarters in London. In July, 1944, the Polish Committee of National 
Liberation, composed of Poles from the Soviet Union, returned to Poland 
in the wake of the Soviet Army and began functioning at Lublin. In 
January the Soviet Union declared that the Polish-Soviet boundary would 
be the Curzon Line, to which the Polish Government in Exile objected. 
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In January the United States tendered its good offices in solving the Polish- 
Soviet question and in reply, among other points, it was mentioned that 
a Polish government might consist of members of the London Government, 
‘“prominent Poles in the United States and Poles now in the Soviet Union. ”? 
Three American Slavs were mentioned; Oscar Lange personally went over 
eventually as Foreign Minister. Shortly the eligibility of members of the 
London Government was an issue. Moscow insisted on acceptance of the 
Curzon boundary line as a condition. Churchill took on the London Poles 
case aS a major matter and enlisted Roosevelt in the same effort. He got 
Premier Mikolajezyk to Moscow to see Stalin in August and October. On 
October 18 an agreement between Stalin and Mikolajezyk, subject to two 
Stalin amendments for a Polish Government of National Unity, was 
drafted. The London group declined to accept the Curzon line or any 
boundary in advance of a final sattlement. Mikolajezyk resigned Novem- 
ber 24., but the Government in Exile continued, its contact in Poland being 
the Underground Army. 
| Denys P. Myzurs 
1 

Deutsches Staatsangehörigkeitsrecht: Kommentar. By Alexander N. Mak- 

aroy. Frankfurt a.M. and Berlin: Alfred Metzner Verlag, 1966. pp. 

640: Index. DM. 89. 


Professor Makarov’s book on German nationality law is a most welcome 
addition to the bookshelf containing the earlier volumes on the subject by 
Lichter (2d edition, 1955), Massfeller (2d edition, 1955) and Schaetzel 
(1958). The present volume, written by an internationally recognized 
authority on nationality questions, brings us up to date as far as the middle 
of 1965. It is arranged in the traditional form of a Kommentar, t.e., com- 
ments and discussions following the text of each article of a statute, con- 
stitution or treaty. 

The basic text on German citizenship is still the Law on Reich and 
State Citizenship of July 22, 1913. This law naturally has undergone 
considerable changes since its enactment. The collapse of the Nazi regime 
necessitated, inter alia, legislation dealing with those ethnie Germans who 
had been made German nationals by collective naturalizations (pp. 321 
et seq.), and with the Austrians who had become Germans by the Anschluss 
(pp. 480 et seq.). The Basic Law (Constitution) of the Federal Republic, 
which; proclaimed the legal equality of the sexes (Art. 3, No. 2), was im- 
plemented by legislation which did away with the rule that a foreign 
woman automatically acquired German citizenship by marriage to a Ger- 
man, and instead gave her a right to become a German if she so wished 
(pp. 277 et seg., 283 et seq., 214 et seg.). The provision of the 1913 Law 
that German citizenship was automatically lost by a German woman 
marrying a foreigner was not expressly repealed but considered abrogated 
by Article 3 of the Basie Law (pp. 212, 217). The rule that a legitimate 
child always followed the nationality status of the father was modified so 
as to give a legitimate child of a German woman its mother’s nationality 
if the! father was stateless (pp. 307 et seg.). The nationality of the in- 
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habitants of the Saarland was the subject of legislation in 1956 (pp. 575 
et seg.) as well as a treaty with France (pp. 593 et seg.). Frontier ad- 
justments and provisions for the nationality of the affected population 
were agreed upon in treaties with Belgium (pp. 588 et seq.) and The 
Netherlands (pp. 599 et seg.). The meticulous documentation of the legis- 
lation (including legislative history) is supplemented by the texts of the 
implementing regulations issued by the federal and state authorities. 

The last part of the. volume deals with the law of the ‘‘German Demo- 
cratic Republic’? (DDR) (pp. 607 et seg.). It is necessarily brief, since 
the legislative materials are not published and, moreover, the puzzling 
situation resulting from the division of Germany is discussed in the Intro- 
duction (pp. 21 et seg.). While the official thesis of the Soviet Union and 
the states of the Eastern Bloc claims the existence of two separate and 
independent ‘‘Germanies,’’ the Citizenship Law of 1913 is still in effect 
in both parts of Germany, although with considerable and divergent 
changes. The Bonn Constitution and its official theory proceed on the 
concept of a unitary German citizenship. The Constitution of the DDR 
declares: “Es gibt nur eine deutsche Staatsangehorigkeit’’ (Art. 1, No. 4). 
Whether that means that there exists only one German citizenship or that 
there is only a German citizenship but no citizenship of the several States 
composing the DDR, is controversial. The fact is that a German changing 
his residence from the West to the East is regarded as a German and 
not a foreigner by the authorities of the DDR, just as the authorities of 
the Federal Republic treat refugees from the DDR as German citizens. 
Makarov points out that the complexities of the problem require special 
studies by international lawyers. 

Altogether this book is an indispensable tool for scholars as well as 
practicing lawyers. 

M. MAGDALENA ScHocw 


Executive Action and the Rule of Law. A Report on the Proceedings of 
the International Congress of Jurists, Rio de Janeiro, Brazil, December 
11-15, 1962. pp. vi, 187. 

The Dynamic Aspects of the Rule of Law in the Modern Age. Report on 
the Proceedings of the South-East Asian and Pacific Conference of Jur- 
ists, Bangkok, Thailand, February 15-19, 1965. pp. 192. Geneva: 
International Commission of Jurists, 1965. 


Concern with the domestic implications of the Rule of Law, particularly 
in the less developed countries, has prompted the International Commis- 
sion of Jurists to sponsor what has now become an extensive series of inter- 
national congresses of jurists. The initial congress, that of Athens (1955), 
was followed by those of New Delhi (1959), Lagos (1961), Rio de Janeiro 
(1962) and Bangkok (1965). 

Certain conclusions appear gradually to emerge from the labors of these 
conferences. In particular, the Bangkok Conference of 1965 has served 
to remind us that in many areas of the world, particularly in the former 
colonial territories, the Rule of Law is viewed more as a malevolent in- 
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strument of tyrannical rule than as a force of emancipation or of pro- 
tection of human rights. This attitude explains in part the persistent 
preoceupation of these conferences with the réle of the Executive in rapidly 
evolving societies, or, as the 1965 Conference documents emphasize: ‘‘there 
has been a general trend . . . to veer away from the Rule of Law and turn 
authoritarian.’’ In turn, the conferences have been the scene of extensive 
discussions of the right of the state to declare a state of emergency when, 
in the judgment cf the Executive, such action is necessary (Executive Ac- 
tion, pp. 79-98-100, and Dynamic Aspects, pp. 41—42). In invoking inter- 
national law as an indispensable safeguard for the rule of law, in a con- 
tinuum of international and constitutional law (Executive Action, p. 248, 
and Dynamic Aspects, pp. 164-165), the conferences have, in effect, been 
utilizing international law to give a color of legitimacy to authoritarian 
use of Executive power. Postulating delegation of legislative powers to 
the Executive as a necessary practice of modern society, the Lagos and 
pier or Conferences articulated the proposition that a period of emer- 
gency | could justify delegation to the Executive of power to declare an 
emerge ncy and to suspend human rights. It was declared that this dele- 
gation need not be necessary; it was sufficient that it be expedient. These 
pronouncements of Lagos in 1961 were promptly followed by. declaration 
of a state of emergency by the Nigerian Government which then proceeded 
to suppress the Judicial Service Commission and to suspend political and 
civil rights, which remain today, as then, in abeyance. Is it desirable 
through the continuum to introduce a Gresham’s Law whereby municipal 
law drives out the protections of international law? In a word, would it 
not be preferable for the International Commission of Jurists to return 
to its! original and primary concern with ‘‘individual rights and the 
administration of justice in national societies’? (International Commission 
of Jurists: The Rule of Law in a Free Society, p. 326) as a first and 
necessary step to bring the citizen in domestic law more in line with the 
status of the individual in international law? 
| JOHN H. SPENCER 

Kartellrecht und Internationales Privatrecht. By Rolf Bar. (Abhand- 

lungen zum Schweizerischen Recht, No. 369.) Bern: Verlag Staémpfli 

& Cie., 1965. pp. xvi, 440. Fr./DM. 45. 


The; author, Professor of Law and Heonomics at the University of Bern, 
has tackled the problem of the relationship between cartel law and conflict 
of laws im a systematic study, with an imposing apparatus of theory 
and case law, on a comparative basis. The reader will not always find it 
easy to follow the highly technical and conceptualistic language in which 
the book is written; but he will gather a wealth of information and gain 
rewarding insights into the complexities of the subject. This brief note 
ean scarcely attempt to do justice to the author’s contribution. 

The existence side by side of a highly developed international trade and 
numerous national laws against restraints of competition (briefly called 
“cartel laws’’) frequently gives rise to the question of which cartel laws 
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a party engaged in international business must observe in a given case. 
The brief discussions by European authors reflect a great variety of views, 
ranging from the postulate that foreign cartel law is inapplicatle because 
of its ‘‘public law’’ nature, to the opinion that the forum shculd apply 
only the cartel laws of that legislation to which it is referred by its normal 
conflict rules (1.e., the law governing contracts or torts). The author’s 
view is that the applicable cartel law should be selected with the aid of 
special criteria developed from the specific nature of cartel protlems. He 
proceeds from the concept of the ‘‘market’’ and formulates a tentative rule 
which reads somewhat like this: The legality or illegality of agreements 
which are apt to restrain competition shall be governed, with regard to 
each party concerned, by the laws of all countries upon whose markets 
the agreement may have an effect (p. 226). The refinements of this for- 
mula are then discussed in detail (pp. 227 et seq.). Professor Bar does 
not find present-day international law helpful in supplying criteria for 
the delimitation of the spheres of national cartel laws. He concludes that 
neither the (continental) theory of non-applicability of foreign ‘‘public 
law” or ‘‘political law’’ nor the (American) act-of-state doctrine is useful 
in determining the ‘‘territorial’’ limitations or the ‘‘extraterritorial’’ 
reach of cartel laws (pp. 275 et seg.). Proceeding from his concept of the 
market, he then outlines his proposed solutions for determining the markets 
affected or apt to be affected by different kinds of cartel agreements (pp. 
359 et seqg.). His references to American anti-trust law show familiarity 
with the more recent cases (pp. 399 et seqg.). He is not without criticism 
regarding some of them; but it may be noted that he quotes with approval 
Judge Cashin’s opinion in The Watchmakers of Switzerland case (Dee. 
20, 1962), although he does not fully subscribe to the Judge’s proposition 
that ‘‘if, of course, the defendants’ activities had been required by Swiss 
law, this court could indeed do nothing,’’ and that an American court 
‘‘would have under such circumstances no right to condemn the govern- 
mental activity of another sovereign nation’’ (p. 409). This, Professor 
Bar says, is an application of the act-of-state doctrine which in this absolute 
form is rejected on the European Continent. 
M. MAGDALENA ScHocH 


Berichte der Deutschen Gesellschaft für Völkerrecht. Vol. 5: Proceedings 
of 8th annual meeting in Würzburg, April 28-30, 1963. pp. viii, 268. 
DM. 26; Vol. 6: Report of Study Committee I on the Application of 
International Law in Domestic Law. pp. 179. DM. 19. Karlsruhe: 
Verlag C. F. Müller, 1964. 

Jahrbuch für Internationales Recht, 1965. Vol. 12. Institut für Inter- 
nationales Recht an der Universität Kiel. Göttingen: Vandenhoeck & 
Ruprecht, 1965. pp. 629. 

Jahrbuch des Öffentlichen Rechts der Gegenwart (Neue Folge). Edited 
by Gerhard Leibholz. Vol. 9: pp. 480. DM. 64; Vol. 10: pp. 549. 
DM. 78; Vol. 11: pp. iii, 481. DM. 66; Vol. 12: pp. 511. DM. 74; 
Vol. 13: pp. 587. DM. 84; Vol. 14: pp. 631. DM. 94. Tübingen: 
J. C. B. Mohr (Paul Siebeck), 1960, 1961, 1962, 1963, 1964, 1965, 
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The renaissance of German scholarship in the field of international law 
noted in an earlier review ? is further illustrated by the above publications 
which are of a very high caliber. Vol. 5 of the Berichte contains the 
Proceedings of the German Society of International Law at its Eighth 
Meeting i in April, 1963. These meetings differ from those of our Society in 
numbers in attendance (this meeting was attended by 53 of the close to 
120 members of the Society who are mostly professors of international law), 
but not in quality. Two problems of great actual interest were under 
discussion: (1) that of state succession, particularly in the case of new 
states, on which Professors Erich Kordt and Karl Zemanek submitted 
very instructive reports; (2) that of contracts between states and non- 
states, which were the subject of stimulating papers by Professors Heinrich 
Kipp and Konrad Zweigert. The volume also contains a very useful 
report on the location of scholarly international law material in Germany, 
Austria and Switzerland. 

Vol.'6 of the Berichte is an innovation. Besides holding the above- 
mentioned biennial meetings, the German Society of International Law 
decided to set up committees from among its members to study and report 
on particular problems of international law. The present volume is the 
report of the first of such study committees on ‘‘The Application of Inter- 
national Law in Domestic Law—an Examination of the Transformation 
Theory.’ The report has been prepared by Professor Karl Josef Partsch.? 
The Committee agreed on a number of theses (given in German, English 
and French) and concluded in favor of the so-called application-order 
doctrine as opposed to the transformation theory—a distinction open to 

many questions in theory and practice. 

As its name indicates, the Jahriuch des Offentlichen Rechts der Gegen- 
wart deals with public law in general and therefore with international law 
only in part, while the Jahrbuch fiir Internationales Recht is exclusively 
devoted to the latter. As to the former, which is edited by Professor 
Gerhard Leibholz, international lawyers will be interested in an article by 
C. M. B. Brann on a seldom discussed subject: ‘‘Cultural Agreements be- 
tween States, 1919-1960”’ (Vol. 9, pp. 209-243), in which the author 
deals with the different types, the geographical distribution and the im- 
plementation of such agreements. Only two contributions are concerned 
with European Community problems, one by Dr. Heribert Golsong on 
the European Human Rights Convention (Vol. 10, pp. 123-180) and the 
other by Dr. Sigismund Buerstedde on the Council of Ministers in the 
European Communities (Vol. 14, pp. 89-194). One would have expected 
more articles in this field, but there is also one by Dr. Hugo J. Cahn 
on the structure, functions and powers of the Organization for Economie 
Cooperation and Development (Vol. 12, pp. 1-61). A surprisingly large 
number of papers deal with present or former members of the British 
1See 54 A.J.I.L. 913-915 (1960). 
2 There were also special reports on the subject from the point of view of compara- 


tive law, (by Professor Seidl-Hohenveldern) and under the law of the European Com- 
munities (by Professor Scheuner), which were published elsewhere. 
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Commonwealth or Empire. Most of them discuss the constitutions and 
constitutional developments of such countries as Malaya (Vol. 9, pp. 297- 
315), Cyprus (Vol. 10, pp. 485-525), Burma (Vol. 11, pp. 365—415), 
Nigeria (Vol. 12, pp. 417-459), Israel (Vol. 14, pp. 425-541), British 
Central Africa (Vol. 14, pp. 561-584) and Ghana (Vol. 14, pp. 585-624). 
Some of the articles are concerned with the creation of new states, such 
as Cyprus (Vol. 9, pp. 245-295), Israel (Vol. 10, pp. 489-484), Pakistan 
(Vol. 13, pp. 189-242) and Malaysia (Vol. 14, pp. 548-560). The two ex- 
tensive and excellent articles on Israel could easily be combined and made 
into a monograph. 

Volume 12 of the Jahrbuch fiir Internationales Recht, which is under the 
editorship of Professors Rudolf Laun, Egmont Zechlin and Eberhard 
Menzel, contains articles, reports, documents and an extensive bibliograph- 
ical part. Space limitations permit only a listing of the wide-ranging 
and timely contributions by Professor Ulrich Scheuner on ‘‘50 Years of In- 
ternational Law’’; by Professor William V. O’Brian on ‘‘Strategy, Moral- 
ity and Law in the Present American Defense Doctrine’; by Dr. Helmut 
Rumpf on “‘The International Organization as New Legal Form for Mili- 
tary Alliances”; by Professor Elfried Härle on ‘‘The New International 
Administrative Agreements of the German Federal Republie”; by Dr. 
Claus-Jiirgen Duisberg on ‘‘The Subjective Element in International Cus- 
tomary Law in Particular in the Jurisprudence of the International Court 
of Justice’’; by Dr. Dietrich Rauschning on ‘‘The End of the UN Trustee- 
ship System Through the Acquisition of Statehood of the Territories Placed 
Thereunder’’; by Dr. Anton Schlögel on ‘‘The Protection under Inter- 
national Law of Organizations Active in the Protection of the Civilian 
Population”; by Dr. Friedrich Schroer on ‘‘The Granting of Privileges 
and Immunities to an International Institution’’; by Dr. Hans-Georg 
Steinmann on ‘‘The Reception by the German Federal Republie of Per- 
sons Deported from the USA’’; by Peter-Michael Sontag on ‘‘The Ac- 
quisition of Sovereignty in Outer Space and in Celestial Bodies’’; and 
by Dr. Günter B. Krause-Ablass on ‘‘The International Radic and Tele- 
vision Organization.” The reports concern ‘‘The Jurisprudence of the 
International Court of Justice in 1961 and 1962”’ (by Dr. Klaus Stahl) 
and ‘“‘The Activities of the Council of Europe in 1961 and 1962” (by 
Dr. Kersten Rogge). Of particular interest and usefulness is the docu- 
mentary part comprising some 160 pages in small print. The documents 
relate to the Council of Europe, Disarmament, the Cuba Crisis of 1962, 
the Colonial Question in the U.N., the Use of Outer Space, and International 
Radio Organizations. 

Sato ENGEL 


UN Administration of Economic and Social Programs. Edited by Gerard 
J. Mangone. New York and London: Columbia University Press, 1966. 
pp. xxiv, 291. Index. $6.95. 


This is a most useful collection of contributions devoted to contemporary 
problems of international organization and administration. 


844 


t 
! 
THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 6i 


In the essay on ‘‘The Secretariat of the United Nations,’’ Professor 
Leland M. Goodrich has managed to put into a mere 36 pages a summary 
of events, problems, achievements and difficulties of international secre- 
tariats from Sir Eric Drummond and Albert Thomas to U Thant. He 
comments, ter alia, on the dangers to an impartial and objective Secre- 
tariat inherent in the persistent pressure to increase the percentage among 
the staff of holders of fixed-term contracts. These observations are very 
topical indeed. How serious the problem is was again demonstrated at 
the Twenty-First Session of the General Assembly, when the Assembly, 
while recognizing the need for a large proportion of permanent and ‘‘fixed- 
term contracts of longer duration’’ to ensure the stability and efficient 
operation of the Secretariat, nevertheless expressed its belief that, ‘‘as a 
temporary measure and under the existing conditions, increased recruit- 
ment on the basis of fixed-term contracts, especially in the case of developing 
countries, might help to achieve a balanced geographical distribution”? 
(Resolution of December 20, 1966}. 

Dr. Theodor Meron’s paper on ‘‘ Administrative and Budgetary Coordi- 
nation by the General Assembly’’ is a very thorough and well-informed 
guide through what the Secretary General, in a slightly different context, 
called ‘ʻa veritable labyrinth.” His recommendations include, in addi- 
tion to a strong plea for an improvement of ‘‘national co-ordination,’’ 1.¢., 
co-ordination among national government departments instructing delega- 
tions to various organs and Assembly Committees, a strengthening of the 
Budgetary Committee (the Fifth Committee) and of the Advisory Com- 
mittee on Administrative and Budgetary Questions vis-à-vis the Second 
(Economic) and Third (Social) Committees and the Economic and Social 
Council. This is a desideratum of long standing of budget-conscious gov- 
ernments. The chances of realization are hardly good at a period of 
pressure for an increase in the economic, social and human rights activities 
and injan Assembly of 122 Member States, the vast majority of which 
belong to the underdeveloped third world. 

The problem of substantive co-ordination is brilliantly treated by Pro- 
fessor Walter R. Sharp in his study, ‘‘Program Coordination and the Eco- 
nomie and Social Council.” On balance, he says, the notion of ‘‘co-ordina- 
tion” in the evolution of the U. N. system of economic and social activities 
has shifted from an essentially negative, policeman-type of operation di- 
rected against ‘‘overlaps’’ to the much more intricate problem of how to 
allocate the inadequate resources of the U.N. family so as to produce maxi- 
mum long-range development impacts. Additional ‘‘co-ordinative’’ ma- 
ehinery is not required. The over-all framework will and should, Professor 
Sharp Bays, remain & rather dispersed and pluralistic one. As a remedy 
to curtail the work load of the Economic and Social Council, the learned 
writer suggests (pp. 187-138) that the Administrative Committee on Co- 
ordination, together with the outgoing officers of the Council, should have 
the authority to determir.e the exclusion, postponement and/or modification 
of items of the Council’s agenda, subject to the right of the Council to 
overrule a decision of this committee by a two-thirds vote. Apart from 
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the fact that it is hardly desirable to subject a principal organ to what 
amounts to censorship by a body consisting mainly of representatives of 
secretariats, the proposed arrangement is also inconsistent with Article 
67(2) of the Charter. The trend is certainly not im the direction of 
reducing the Couneil’s agenda and functions. The Covenant on Eco- 
nomic, Social and Cultural Rights, adopted and opened for signature at 
the Twenty-First Session of the General Assembly,’ vests the international 
implementation of the rights set forth in it not, as was suggested by the 
United States and Italy, in a committee elected by the states parties, 
but makes the Council the principal international instrumentality of im- 
plementation. 

The editor of the volume, Dean Gerard J. Mangone, describes the origins 
and functions of an institution which grew pragmatically out cf the neces- 
sities of operating the various technical assistance programs. He writes 
on ‘‘Field Administration: The United Nations Resident Representative.’’ 
Fifteen years ago no one could have surmised the number and status of 
the present resident representatives. While some believe that the office of 
resident representative will eventually wither away, to those inclined to 
view organizations through purpose, motivation and vitality, Dr. Mangone 
concludes, the U.N. resident representative may be a lively prologue to 
international peace and prosperity. 

The question of centralization v. decentralization is also the main theme 
of the last of the five essays: ‘‘Program Decentralization through the Re- 
gional Economic Commissions’’ by Professor Robert W. Gregg. The 
United Nations, he says, is one organization, not a confederation of or- 
ganizations. The Economic and Social Council may hold the reins loosely, 
but it is the parent body of the regional commissions. The underlying 
principle is the paramountey of the whole over its parts. The danger 
lurking in the recent trend is, Professor Gregg says, that the regional 
commissions, becoming stronger as a result of decentralization and more 
parochial as a result of regionalization, may gravitate away from an identi- 
fication with the United Nations. At the moment, he believes, decentral- 
ization has not (yet) gone too far. If a flexible policy is pragmatically 
and prudently applied, a livable half-way house (between centralization 
and deconcentration) may yet be found. 

Egon ScHWELB 


The Conscience of the Rich Nations. The Development Assistance Com- 
mittee and the Common Aid Effort. By Seymour J. Rubin. New 
York and London: Harper and Row, 1966. pp. xii, 164. Index. $3.95. 


Mr. Seymour Rubin, a former General Counsel of the U. S. Agency for 
International Development and one time U. S. Representative on the Devel- 
opment Assistance Committee (DAC), has written the first book-length 
essay on the DAC. In the book’s five chapters and a postscript he dis- 
cusses the international mechanisms for the co-ordination of aid, sum- 


1 Printed below, p. 861. 
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marizes the bilateral aid programs of the principal Western aid donors, 
‘relates the origin, doctrines, procedures and performance of the DAC, 
and concludes with some suggestions for improving its operations. 

His thesis is that the DAC has had few demonstrable successes. This 
is attributable to three factors: the political nature of bilateral aid, which 
limits co-operation between donors whose motivations and objectives are 
in conflict or at variance; the superior ability of the World Bank to co- 
ordinate: country and regional aid programs through consortia and con- 
sultative, groups; the preference of aid recipients to consult individually 
with donors and, when acting collectively and publicly, to do so through 
the United Nations Trade and Development Board. Mr. Rubin does not, 
however, find the DAC a total loss. It has, in his opinion, given donors 
greater insight into the methods and policies of their respective aid pro- 
grams. He suggests that it has perhaps contributed to the increased flow 
and more liberal terms of aid which have come about since the formation 
of the Committee in 1961. Moreover, the Annual Aid Review and the 
annual meeting of the DAC give continuous attention to the methods and 
policies of its members. 

The real value of the book lies in those parts covering the activities of 
the DAC. There we are told that geographical co-ordination of aid by the 
DAC or either a country or regional basis has been resisted and when 
attempted has been of little value. We are provided with the examples 
of an unsuccessful attempt at co-ordination in Latin America, a meaning- 
less effort at aid co-ordination in East Africa and an inconsequential co- 
ordination of technical assistance in Thailand. DAC therefore has con- 
centrated on functional co-ordination of aid dealing with magnitudes, 
terms, and policies of its members. The author’s comments on each of 
these approaches, however, are scanty and the reader is not provided with 
any basis for evaluating his conclusions. 

Mr. Rubin makes four suggestions to improve the DAC, but only one 
goes to a fundamental change in its activities. The substantive suggestion 
is that the DAC should take on cases where donors clash, where politics 
and economics are intertwined. In other words, the DAC should concen- 
trate on the application of aid practice in the field, not on expert analysis 
of aid theory. He concludes that ‘‘If this kind of work is not to be 
done by ‘the DAC, then the organization has no real claim to existence; 
studies can better be done in universities or in the calm of the OECD 
Development Center; consortia can better be led by the IBRD.” 

The book is chatty and easily readable. Therein may be the clue to one 
of its principal faults. A great deal of time is spent discussing aid pro- 
grams and aid co-ordination in general, the details of which are relatively 
well known. One would have hoped that the author, with his unique 
knowledge of the workings of the DAC, would have supplied the reader 
with more factual information about the DAC and a much more detailed 
analysis lof its activities. 
| Rosert F. MEAGHER 
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BRIEFER NOTICES 


American Foreign Policy: Current Documents, 1961. (Dept. of State 
Pub. 7808. Washington, D. ©.: U. S. Government Printing Office, 1965. 
pp. lxxxi, 1402. $4.75.) With this first volume of the Kennedy Ad- 
ministration the editors of this series have decided that policy is not a 
matter of lineage. Its 671 unclassified documents are supplemented by 
half as many descriptive titles of cited documents inserted chronologically 
in the 14 parts into which the material divides. The 73 documents on the 
Soviet Union (Part VI) begin with the Khrushchev speech of January 6, 
which defined the ‘‘national liberation war,’’ and includes the meeting at 
Vienna. The 81 documents, mostly of the United Nations, on the situation 
in the Republic of the Congo (Léopoldville) would probably not have been 
so comprehendingly assembled outside of a foreign office. The chrono- 
logical treatment of the Bay of Pigs incident was just an item with Cuba 
along with refugees, travel, sugar quota, and prisoner recovery by tractor 
gift. But that Central Intelligence Ageney project had repercussions; 
on May 4 (p. 308) the President’s Intelligence Advisory Board was set up 
to ‘‘assess’’ the foreign intelligence and related activities of the Agency 
and on May 29 the President sent a letter (p. 1845) instructing the am- 
bassador as chief of each diplomatic mission to ‘‘supervise all its opera- 
tions.” The Alliance for Progress established by the Charter of Punta 
del Este in the Western Hemisphere had its working counterpart in the 
Development Assistance Group (Committee) of the new Organization for 
Economie Co-operation and Development, to which all the industrialized 
nations are parties. The coverage and editing of this series are now 
seasoned. The lag in issuance of four years is due to be cut to three, 
and eventually to two. 

Denys P. MYERS 


The American Journal of Comparatwe Law Reader. Edited by Hessel 
E. Yntema. (Dobbs Ferry, N. Y.: Oceana Publications, Ine., 1966. 
pp. xviii, 493. $10.00.) The publication, some months after his much 
lamented death in February, 1966, of this collection of selected articles 
which appeared in the American Journal of Comparative Law between 
1954 and 1964, is a worthy monument to the distinguished editor, Pro- 
fessor Hessel E. Yntema. Nineteen contributions, under the over-all head- 
ing ‘‘The Rule of Law,’’ deal with human rights in their international and 
national aspects, with constitutional review and with organs and institu- 
tions serving the aim of the legality of public administration. Twelve 
articles deal with the European Communities, their institutions, the pro- 
cedural arrangements for which their constituent instruments provide, and 
with their impact on the municipal law of the six member countries and 
its harmonization. Some of the articles have been brought up to date as 
of 1964, and lists of ‘‘supplementary reading’’ have been added to them. 

It would not be appropriate, in a short book note, to list some of the 
twenty-nine authors and to remain silent on the others. The reviewer 
must therefore limit himself to the general observation that this is a very 
valuable sample of what the foreword describes as ‘‘a new departure in 
book publishing.’’ ; 

EGoN ScCHWELB 


South Asia and United States Policy. By Norman D. Palmer. (Boston: 
Houghton Mifflin Co., 1966. pp. x, 332. Index. $4.25.) To the pro- 
ducing of ‘‘this study’’ Professor Palmer has devoted ‘‘five years of field 
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work, research and reflection.’ In it he has dealt with ‘‘the internal 
dynamics and the external policies of India and Pakistan, with some at- 
tention to Nepal and Ceylon, and the implications of the situation in 
South Asia for United States policy.’’ He mentions briefly Afghanistan 
and Bhutan but not Sikkim, Burma, Malaysia, Thailand or the Philip- 
pines. The product is a lengthy text, rich in data, ample i in documentation, 
abounding in interpretations, and facile throughout in the field of pre- 
scribing in terms of ‘‘should’’ or ‘‘must.’’ 

In general, although he attempts to be objective and to maintain a sound 
perspective, Professor Palmer’s inverests are greatest as regards India 
and next as regards Pakistan. To those countries he ascribes an importance 
relatively greater than this reviewer would accord them. He perceives, 
though, and he declares that ‘‘both’’ of them ‘‘have been playing a rôle 
in world affairs that is out of keeping with their actual power’’ (p. 295). 
In his approaches he is concerned more with political and economic matters 
than with legal ones; and in many contexts he emphasizes attitudes and 
principles rather than programs. He is a whole-hearted advocate of 
“faid,’’ ‘ economic assistance,” more and more of it (by the United States). 
Illuminating in that context is a chapter titled ‘‘Foreign Aid in United 
States-South Asian Relations.’’ Very usefully informative regarding mat- 
ters with which they deal are chapters titled respectively ‘‘India and 
Communist China: from Panchsheel to Protracted Conflict’? and ‘‘South 
Asia and the United States: A Look Ahead’’; and especially helpful are 
passages! passim regarding the Bokaro steel plant and regarding Kashmir. 

After ‘the text there appears an eruditely based and composed Biblio- 
graphical Note and a sufficient index. 

This book is a product of concentrated specializing, and its appeal and 
usefulness will be primarily to and for specialists. 

! STANLEY K, HORNBECK * 


f 

Growth of International Law and Pakistan: A Collection of Essays. By 
Mohammed Ahsen Chaudhri. (Karachi: University of Pakistan, 1965. pp. 
xii, 140. ; Rs. 10; $4.00.) The book whose author is Reader and Head of the 
Department of Intérnational Relations at the University of Karachi, consists 
of a collection of five essays on as many topies—SEATO, sovereignty in the 
British Commonwealth, the Soviet concept of the state, the dissenting 
opinions of Judges McNair and Read in selected cases before the Interna- 
tional Court, and finally, the growth of international law and Pakistan. 
This modest volume endeavors to ‘throw light on sorae aspects of interna- 
tional law and world polities. It makes no ‘claim to be a uniform study of 
related subjects. Hach essay constitutes a separate study.’’ These are 
brief essays on very large topics; they are necessarily general in character 
and do not endeavor to present original or definitive treatments on these 
subjects. 

Chapter 5, ‘‘Growth of International Law and Pakistan,” provides the 
a of the book arid perhaps carries the essence of the author’s message. 

e says: 


A new element has been added to international relations by the newly 
independent states of Asia and Africa, They had no say in the 
formation and development of international law that took place in the 
nineteenth century. 


Now the new nations are questioning ‘‘attempts of Huropean states to 
regulate international legal relations in their own interest in the period of 


z Deceased Dee. 10, 1966. The review was prepared in August, 1966. 
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eolonialism.’’ (p. 85.) This theme is merely stated; it is not developed. 
The author does not indicate the nature of ‘‘the new elements’’ added to 
international law by the membership of the new nations in the International 
community nor the respects in which the new nations have altered or tried 
to alter international law in the direction of their own interests. Rather 
he discusses several questions that have been considered by the Sixth 
Committee of the United Nations and the contribution, or absence of con- 
tribution, of the Pakistan representative. These topics include the Geno- 
cide Convention and the Nuremberg Principles (Pakistan wanted ‘‘ cultural 
genocide’’ included), the question of defining aggression (Pakistan agreed 
with the United States and United Kingdom view that the United Nations 
should not try to define aggression), and the Model Rules of Arbitral Pro- 
cedure (on which the Pakistan representative was complimented by the 
French delegate as having ‘‘made a remarkable scholarly speech in support 
of the draft’’). 

There are other issues, e.g., the law of the sea and the continental shelf, 
in which ‘‘Pakistan has a vital interest’’ but on which the Pakistan repre- 
sentative ‘‘did not take any active part in the discussion” or ‘‘did not 
say much.” (p. 98.) In brief, Pakistan generally ‘‘has not paid much 
attention in selecting qualified persons to represent her in the Legal Com- 
Ta os), and has, therefore, made a ‘‘meagre contribution’’ to its work 
(p. 99). 

The author’s main plea is this: ‘‘At a time when the Afro-Asian nations 
are showing keen interest in revising the rules of international law that 
were formed during the period of colonialism, it would be to Pakistan’s 
advantage to take more interest in the work of the Legal Committee” and 
to play a réle in developing international law and modifying ‘‘those prin- 
ciples of international law which were created under conditions that have 
since changed.’’ (p. 100.) Though he believes we are destined to live 
for generations under the doctrine that ‘‘might is right,” he argues that 
‘‘nations can promote their interests ... by pursuing policies within the 
framework of international law,’’ and that international law ‘‘can be made 
to serve the genuine interest of a state or states.” (p. vill.) 

ROBERT B. STEWART 
The Fletcher School of Law and Diplomacy, Tufts University 


Internationaal Publiekrecht. By A. J. P. Tammes with the collaboration 
of P. van Heijnsbergen. (Haarlem: De Erven F. Bohn N.V., 1966. pp. 
xvi, 257. Indices. Fl. 40.) This is a systematic textbook, developed 
from stenciled materials used for academic instruction at the University 
of Amsterdam, and divided into numerous subheadings, under many of 
which references to the pertinent literature are arranged and citations to 
Dutch court decisions furnished. (In that connection it is of interest. to 
note that since 1963 the Dutch highest court, the Hoge Raad, has jurisdic- 
tion to enforce unwritten rules of international law. Previously, as a 
court of cassation of the French type, its authority was limited to quashing 
the judgments of inferior courts for misapplication or violation of Dutch 
statutes. ) 

The main chapters of the book deal with: sources of international law; 
subjects of international law; the function (or substantive content) of 
international law; the enforcement of international law; and the science 
of international law. A three-page bibliography lists by nationality over 
120 general treatises on international law, largely confined to those pub- 
lished since the second world war. 

The content of international law is divided into three parts: delimitation 
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of state power with regard to space, persons, subject matter, and time; 
protection of persons; and international co-operation. Under protection 
of persons, the author deals with treatment of aliens, national minorities, 
human rights, and noncombatants in war. Under the subject of enforce- 
ment he recurs te the topics of diplomatic protection and exhaustion of 
local remedies. The law of neutrality is treated as a subsidiary item under 
the heading of prevention of law-violation by physical (as distinguished from 
psychic) means. ‘‘Peace-science’’ (vredeswetenschap) ‘‘is no longer the 
monopoly of the international lawyer” (p. 235), the author notes in his 
concluding observations. Therefore the jurist should concentrate on his 
own province and seek to develop clearness and precision in the legal rules 
applicable to international controversies. As bases of the international 
legal system he enumerates ‘‘expectation’’ (which can arise from unilateral 
acts as well as from mutual agreements; hence pacta sunt servanda is an 
inadequate Grundnorm for the international legal order) ; ‘‘equality’’ (con- 
sisting of ‘‘equal participation in the progressive domination of nature by 
man” (p. 239)); ‘‘optimalization”’ in the weighing of conflicting interests; 
“objectivity”; and ‘‘reality.’’ 
! EDWARD DUMBAULD 
( 
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Der Vilkerrechtliche Ver trag im deutschen Recht. By Gerhard Boehmer. 
(Cologne and Berlin: Carl Heymanns Verlag KG, 1965. pp. xii, 115. 
DM. 14.50.) This study focuses on the validity | ' Geltung) of international 
treaty law (Vertragsrecht) as internal law with almost exclusive reference 
to the law and practice of the Federal Republic of Germany. The author 
favors replacement of the ‘‘transformation doctrine,’’ which he considers 
as the dominant doctrine in Germany ever since Heinrich Triepel pub- 
lished his Volkerrecht und Landesrecht in 1899, by the ‘implementation 
doctrine”? (Vollzugslehre) as proposed by Partsch 1 and Seidl-Hohen- 
veldern. 

The implementation doctrine is favored by the author on the ground, 
inter alia, that it is völkerrechtsfreundlich (p. T5), a term which may be 
freely réndered in English as sympathetic to international law, in contrast 
to the transformation doctrine which by necessary implication is presumed 
to be intrinsically hostile or, at least, averse to international treaty law. 
The latter view is, of course, by no means new; actually it has been ad- 
vanced and maintained for several decades by leading representatives of the 
Austrian school, especially by Kelsen and Verdross. In Part IV (pp. 39- 
105), which constitutes the core of the book, an attempt is made to demon- 
strate that application of either the transformation doctrine or the imple- 
mentation doctrine is likely to lead to different conclusions in respect of 
specific legal issues, such as the point in time of the entry into force of a 
treaty as internal law; relationship of treaty law to other categories of 
internal law; the question of the applicability of treaty provisions as in- 
ternal law; and the domestic or international interpretation of treaties. 
Although the treatment of these and related questions reveals on the whole 
a considerable familiarity with and understanding of the nature of the 
major legal problems involved, several of the proposed solutions are not 
persuasive. At times it is difficult to ascertain both the object and the 

1K. J.! Partsch (Berichterstatter), ‘‘Die Anwendung des Vélkerrechts im inner- 
staatlichen Recht: Überprüfung der Trensformationslehre,’’ in Arbeiten der 1. Studien- 
kommission der Deutschen Gesellschaft fiir Völkerrecht. Berichte der Deutschen Gesell- 
schaft für Völkerrecht, Heft 6, 1964, reviewed above, p. 841. 

2 Ignaz | Seidl-Hohenveldern, ‘‘Transformation or Adoption of International Law 
into Munitipal Law,’’ 12 Int. and Comp. Law Q. 80-124 (1963). 
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method of presentation; especially, it is not always clear whether the 
author aims at interpreting the law and practice of the Federal Republic 
of Germany in treaty matters per se, basic tenets of the transfcrmation 
or implementation doctrine, or both. In particular, Boehmer’s interpreta- 
tion of Article 25 of the Basie Law of the Federal Republie of Germany 
is hardly persuasive, since it results in the conelusion that according to 
the implementation doctrine the domestic law level (der innersiaatliche 
Rang) of international treaty law is determined by the level of the appli- 
cation command (Anwendungsbefehl) of the enabling legislation (p. 67). 
This rather disappointing result is clearly not vdélkerrechtsfreundlich. 
Actually, it may be deemed incompatible with widely recognized principles 
of international law as well as with the letter and spirit of Article 25 of 
the Basie Law.’ 
Hans AUFRICHT 


Das Problem der Einheit der Volkerrechtsgememschaft und die Orgami- 
sation der internationalen Sicherheit. By Hans Heinrich Mahnke. 
(Schriften zum Öffentlichen Recht, Vol. 26. Berlin: Duncker & Humblot, 
1965. pp. 250. Index. DM. 36.) This book has grown out of a 
doctoral dissertation approved by the University of Freiburg/Br. Its 
principal theme is the ‘‘disintegration of the community of states’’ and 
the resulting effect of this development on the status and nature of inter- 
national law. The author maintains that the family of nations has become 
regionalized mainly because of sharply differing value concepts held by 
different groups of states. He expresses the fear that these regional 
groups will eventually develop international legal systems of their own 
which ‘would then replace the universal international order. 

Mr. Mahnke interprets the prohibition to wage aggressive war as the 
most significant principle of today’s international order and uses it as a 
test to probe his thesis. He finds that aggression is given an essentially 
different meaning by some regional groups of states: the newly emerged 
nations pretend that ‘‘colonialism is aggression,’’ while the Communist 
states refuse to consider so-called ‘‘national liberation wars’’ and support 
to such wars as aggression. In his concluding remarks the author sub- 
mits the thesis that international law (which he identifies with world 
order) is ultimately maintained not by collective security under the Charter 
but by the bipolar nuclear balance of power, which he accepts as a prin- 
ciple of international law. By the same token, he is inclined to jettison . 
the principle of equality of states. 

The identification of the political balance of power (which, in the view of 
this reviewer, is certainly the most powerful political factor for the main- 
tenance of international peace and order) with international law, a system 
of internationally binding rules, appears to be a most dangerous thesis, 
which in its final application would be tantamount to a denial of interna- 
tional law itself. While many aspects of interstate relations are governed 
more by political than juridical considerations, the acceptance of political 
situations as so facto creative of law would lead to a significant de- 
preciation or politicization of the rule of law. 

The book under review covers such a broad field that its treatment of 
various problems must appear superficial. Nevertheless, it contains many 
valuable and thought-provoking ideas. 

FERENC A. VALI 
3 On the legislative history of Art. 25 of the Basic Law, see the relevant passages 


of the Kommentar zum Bonner Grundgesetz (Bonner Kommentar) (Hamburg, 1950, 
loose-leaf). 
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Thei Fund ond Non-Member States. Some Legal Hffecis. By Joseph 
Gold. | (Washington, D. C.: International Monetary Fund, 1966. Pam- 
phlet Series No. 7. pp. viii, 55. Free on request. ) The International 
Monetary Fund’s (IMF) territorial seope is governed by two, at first sight 
conflicting, principles. Both found expression in its constituent instru- 
ment and in the preparatory material leading to its enactment. Several 
provisions of tha IMF Agreement confirm the intention of its founders that 
the institution be responsible for the administration of the world’s pay- 
ment system. This unrestricted territorial scope has been recognized by 
the Fund’ s designation as specialized agency for monetary affairs of the 
United Nations. On the other hand, a number of provisions of the Fund 
Agreement (not only pr ovisions dealing with the Fund’s financial re- 
sources) limit the Fund’s functional sphere to the affairs of its member 
states.; These Hmiting provisions deal with the problem of non-member 
relations in a somewhat defensive way, t.e., insofar as those relations may 
adversely affect member interests. Their tenor might be explained by the 
fact that the IMF Agreement received its final form in July, 1944, in a 
periodi when the war was still raging. Practically all states are at present 
IMF members, with the exception of so-called Iron Curtain countries, 
very small states of the type of Monaco, and of Switzerland. Strong evi- 
dence can be derived from the Fund’s reports and from outside sources 
that the Fund iook a forward-looking and liberal attitude to the problem 
of non-member relations even while the Fund’s membership was fairly 
incomplete. 

Mr. :Gold’s monograph deals with the legal aspects of those provisions 
of the Fund Agreement which apply to both (a) member-non-member 
and (b) Fund-non-member relations. The analysis includes policies and 
practices not directly derivable from the provisions of the Fund Agreement, 
especially those connected with the General Agreement to Borrow (a credit 
arrangement with ten member countries and with Switzerland), and with 
the General Agreement on Tariffs and Trade. The reader will find in the 
little volume ar: exact technical and legal analysis of one interesting seg- 
ment df IMF affairs which is accompanied by references to underlying gen- 
eral principles of the law of international organizations. 

Policies and measures not based, or not fully based, on the express pro- 
visions of the Fund Agreement are discussed in the last section of Mr. 
Gold’s study. ‘‘It is established in international law now that an inter- 
national organization has an objective personality which goes beyond the 
express provisions of its charter.” He briefly analyzes the modern concept 
of ‘‘objective’’ personality in the context of the Advisory Opinion of the 
International Court of Justice in the Reparation for Injuries case (1949). 
Within the framework of this special topic no extensive enalysis could be 
devoted to the question whether an organization possessing objective per- 
sonality status may apply its implied powers (in view of that status) 
within an extraordinarily broad range, or whether it may (on that basis), 
in the!application of its powers, transcend even that extraordinary range. 

Mr.'Gold has enriched the literature of international law by this well- 
organized, well-written booklet. 

Ervin P. HEXNER 
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Diei Kleinstaaten in den Staarenverbindungen des ewanzigsten Jahr- 
hunderts. By Thomas Fleiner. (Zürcher Studien zum Internationalen 
Recht, No. 38. Zürich: Polygraphischer Verlag AG, 1966. pp. 384. 
Index, Sw. Fr. 28; DM. 28.) In this doctoral dissertation the author 
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examines the problems which the smaller states encounter in present-day 
supranational organizations, in particular in the framework of Huropean 
integration. His two main themes are the ‘‘equality of states’’ (Second 
Part, pp. 61 et seg.) and how to prevent or reduce the hegemony of the 
great Powers (freely translated from the formidable heading ‘‘ Hegemonte- 
verhindernde Strukturen,” Third Part, pp. 285 et seg.). Being Swiss, the 
author naturally believes in the inherent values of small states, and rightly 
so. He therefore insists that equality of states, which is a generally recog- 
nized principle in international law, should be realized in political practice. 
His detailed and thoroughly documented scrutiny of the methods of repre- 
sentation and decision-making in the various supranational organizations 
and of the controls which may be available to dissenting small states leads 
him to the conclusion that, by and large, the small states are in fact, if not 
in law, at the mercy of the great Powers. They cannot keep aloof from 
the movement toward international integration; yet they have little pro- 
tection against the danger that the great Powers may use this movement 
to extend their power spheres. Fleiner’s hope lies in the future establish- 
ment of independent supranational parliaments, courts and administrative 
authorities. 
M. MAGDALENA ScHocH 


Tazation of Foreign Income by United States and Other Countries. 
Symposium by Tax Institute of America, December 2-3, 1965. (Princeton: 
Tax Institute of America, 1966. pp. xii, 340. Index. $12.50.) This 
volume is a collection of papers presented at a symposium conducted by The 
Tax Institute of America in December, 1965. From a scholarly point of 
view, the contributors are well known and their articles are thoughtful 
and to the point. There is an excellent Index and a most useful Bibliog- 
raphy which brings the literature in this field up to date. In view of the 
many changes which have been made in the taxation of foreign imcome 
both in the United States and abroad, this book is timely. Its value is even 
more increased by the expansion of foreign investments and the emergence 
of the multinational corporation. 

The book is divided into sections; one section covers the comparative 
law of taxation, including such important areas as Europe, Canada, Japan 
and Mexico. The emphasis on countries other than the United States 
which tax world-wide income puts the subject in a new perspective. The 
discussion of specific problems in the second part adds to our knowledge of 
United States treatment of income arising abroad. ‘The final section gives 
a general view of United States policy which should help international 
lawyers and tax advisers to predict the impact of the law in this field. 

One of the great advantages of this volume is that it includes lawyers, 
accountants and administrators among the authors. In fact, the balance 
of the whole book is to be commended. Where there is technical discus- 
sion, as of IRC sections 367 and 482, the relevant rulings and cases are 
covered in detail. For example, a lawyer interested in sub-part G, the 
little-used provision for relief for export trade, can find useful references 
to lead him to more specific information. On the other hand, the general 
policy guidelines provided by Stanley 8. Surrey, Assistant Secretary of the 
Treasury, cover most of the current issues, such as income tax treaty 
negotiations, investment credits, allocation of income and taxation of 
foreigners. 

This volume of papers also includes a short summary of the discussions 
which shed light on the delicate relationship between tax collector and tax- 
payer. The major criticism is the extent to which some of the articles 
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coveri the same points, but this is probably inevitable in a symposium 
presentation. 
| Wiuuiam S. BARNES 

The Fletcher School of Law and Diplomacy, Tufts University 
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Report of the Tenth Conference of the International Bar Association, 
Mexico City, July 27—31, 1964. (The Hague: Martinus Nijhoff, 1964. pp. 
xlii, 502. Gld. 28.50.) The report of the Mexico City Conference con- 
tains, |in a format similar to the report of previous conferences, a history 
of the Association, a summary of the General Meeting, the written papers 
and reports submitted at the Conference, a résumé of each session, the 
Treasurer’ s report, an historical list of topics discussed at prior confer- 
ences and a list of the participants at Mexico City. English, French, Ger- 
man and Spanish are the official languages of the Association, and papers 
are included in the original, without translations. Quadri-linguality is 
required for full understanding. 

The topics presented at the Conference included (1) world habeas corpus 
and international extradition; (2) protecting individual rights under the 
various laws governing administrative procedure and codifying the basic 
procedural safeguards; (3) the client’s rights to secrecy in his dealings 
with the legal profession ; (4) anti-trust problems in international trade; 
(5) the form and legal effect of wills made by the same person in different 
countries ; (6) legal aspects and consequences of the Treaty of Rome, the 
Treaty of Montevideo, Alliance for Progress and other regional programs. 

Half the volume is devoted to the first of the topics, world habeas corpus 
and international extradition. Excellent reports are reprinted in full 
giving the present status of these procedures in Austria, England, Finland, 
France, Germany, Ireland, Netherlands, New Zealand, Northern Treland, 
Norway, Scotland, South Africa, Sweden, Switzerland, Thailand and the 
United States. So far as this reviewer knows, no comparable collection 
has ever appeared before. The report of Luis Kutner, Esq., of Chicago, 
a recognized authority on the subject, contains the full text of a draft 
treaty to create an International Court of Habeas Corpus. 

Unfortunately, as in the reports of previous conferences, there is no 
adequate reporting of the sessions of the Conference at which the formal 
reports were discussed, analyzed and criticized and during which proposals 
for forward action were made. The reader is disappointed at being given 
the full text of the first act, and the equivalent of a ten-word summary 
of the second and vital act of the play. To illustrate, one résumé of a 
discussion session ends as follows: ‘‘ At the end of the discussion the Rap- 
me and the Chairman summarized the results and answered several 
questions.” Compare this non-information with the reporting of discus- 
sions in the Proceedings of the Annual Meeting of the American Society 
of ea alanis Law. 


7 


L’ Adaptation de la Constitution Belge aux Réalités Internationales. 
Actes du Colloque conjoint des 6 et 7 mai 1965. (Brussels: Editions de 
l'Institut de Sociologie, University of Brussels, 1966. pp. 185. B. Fr. 
195.), The present Belgian Parliament was elected in May, 1965, in view of 
a constitutional revision made necessary by the growing opposition between 
the two linguistic communities, the Flemish and the Walloons. The 
specialists of international law of both the Universities of Brussels and 
en seized the opportunity for urging also an adjustment of the 
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Constitution to the realities of international life. Most constitutions of 
Western Europe contain special provisions—some of which are very pro- 
gressive—concerning international relations (conclusion of treaties, re- 
lationship between international and national law, waiver of competences 
in favor of international organizations). In this respect, the Belgian Con- 
stitution can be regarded as very backward. The Research Centers of 
International Law of both universities therefore organized a joint collo- 
quium on those topics, the reports and conclusions cf which are reprinted 
in this book. Professors P. De Visscher (Louvain) and P. F. Smets 
(Brussels) favored in their report (pp. 13-37) a complete revision of 
Article 68 of the Constitution in order to meet the requirements of modern 
treaty law, especially with regard to the problems of the assent of Parlia- 
ment, the so-called accords en forme simplifiée and the denunciation of 
treaties. Professors M. Waelbroeck (Brussels) and Y. Van der Mens- 
brugghe (Louvain) proposed the insertion of a new article providing for 
the possibility of waiving legislative, executive and judicial powers to 
international organizations, such a provision being already included in the 
Dutch, German, Italian and Luxembourg Constitutions. In their report 
on the relationship between international and national law (pp. 67-93), 
Professors J. J. A. Salmon (Brussels) and E. Suy (Louvain) finally pleaded 
for the insertion in Article 107 of a new paragraph under which Belgian 
eourts and tribunals shall not apply laws contrary to international law, viz., 
to international treaties regularly published. In a final report, Dean P. De 
Visscher (Louvain) gives a summary of the discussions which took place 
during the colloquium before a large audience of politicians, lawyers, 
judges and officials from the Ministry of Foreign Affairs. It is to be 
hoped that the Belgian ‘‘Constituante’’ will take account of those reason- 
able proposals to adapt Belgian legal order to the requirements of modern 
international intercourse, thus avoiding possible risks of engaging Bel- 
gium’s international responsibility. 
Erik Suy 


Zagadnienie Rozbrajenia [The Problems of Disarmament|. By Janusz 
Gilas. (Torun: Torun Learned Society, 1966. pp. 140. Zt. 33.) This 
is the history of various disarmament proposals and efforts to reduce 
national armies and to exclude the use of certain weapons and war tech- 
niques, as well as a short history (by no means complete) of pacifistic 
thought since the beginning of time when man began to grasp the folly of 
armaments and the injustice of war. 

The book falls into two parts. The first is concerned with various dis- 
armament plans, basically of modern times, and with various concrete 
efforts based on international agreements for disarmament, including gen- 
eral disarmament agreements, agreements for the limitation of naval 
armaments, disarmament of the defeated countries (mostly following World 
Wars I and II), provisions of the Austrian State Treaty of 1955, demili- 
tarization and neutralization, ending with a description of the Rush-Bagot 
Agreement of 1817 which pacified the United States-Canadian frontier. 
The second part deals in part with legal problems of disarmament (Chap- 
ters ITI and V) and discusses disarmament negotiations of the post-World 
War II period (pp. 83-112). 

This is an interesting study of a vast subject, demonstrating the author’s 
erudition. The study is slanted in the sense that, in the history of dis- 
armament, all merit belongs to the Soviet Union, whish has done everything 
to promote peace and is guilty of no design to promote its national inter- 
ests at the expense of general and complete disarmament. The Soviet 
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decree on peace, the Moscow Conference of 1922 for the conclusion of the 
| treaty of regional disarmament, and the Soviet proposals at the Conference 
of Genoa and during the International Disarmament Conference, beginning 
with 1927, are mentioned. There is no mention of the fact that, after all, 
it was the Soviet-German military co-operation that started the Reichswehr 
on the road which led to the outbreak of World War II. In the post- 
World War II period, again the Soviet Union is the only Power which 
consistently promoted general and complete disarmament, while Baruch’s 
plan is dismissed as an example of an effort to safeguard American 
monopoly of atomic weapons. 

One could multiply these examples. However, the raviewer does not 
want ito leave the reader with the impression that Mr. Gilas’ study is 
useless or lacking in objectivity. One may presume that this approach is a 
necessary concession to the Marxist interpretation of history. The book 
is well written and instructive, particularly as regards the legal analysis 
part of the book, with the summary in French adding to the book’s use- 
fulness. 

KAZIMIERZ GRZYBOWSKI 


Anuario de Derecho, Universidad de Panamá. Vol. 6, 19638-1965. pp. 
546 ; Cuadernos de las Facultades, Facultad de Derecho y Ciencias Politicas. 
Vol. 4. pp. 163. (Panama: University of Panama, 1966.) These are 
two of the periodical publications issued by the School of Law and 
Political Science of the University of Panama. Of the two, the Year- 
book (if it can be called such) is by far the more important and interesting. 
Its quality is high and its content rich and varied. Professor L. Rodriguez- 
Arias'B., its editor, has made up by volume (532 large, double-columned 
pages, in quarto) for the delay since the publication of the preceding 
Yearbook (reviewed in 58 AJ1IU. 841 (1964)). In contrast to the 
contributions in the other branches of law, those in the field of international 
law are not exclusively concerned with problems of particular interest to 
Panama. There is an article by J. A. Pellicer Valero on the Court of the 
European Communities as common organ and one by C. A. Mendoza on 
the tripartite character of the International Labor Organization. On the 
other hand, the section on the relations between Panama and the United 
States contains a survey by M. J. Moreno of these relations during the 
last decade (1953-1963), while J. Illueca, who has represented his country 
before the United Nations, stresses the urgency of a new national policy 
of Panama in this respect. There is also a comparative study of the 
Panama and Suez Canals by Professor E. Benedetti. The documentary 
section is exclusively devoted tə the Canal Zone crisis of 1964. The 
comprehensive bibliographical section also includes reviews of books and 
periodicals in international law. 

Law Faculty Studies No. 4 brings, inter alia, an article by Dean D. 
Arroyo C. on the Congress of Panama of 1826 and the Spanish version of 
Judge R. J. Alfaro’s separate opinion in the Temple of Preah Vihear 
(Merits) case. Since the publications of the Court are not issued in 
Spanish, this example is worthy of emulation. 

| SALO ENGEL 


La Desnuclearizacién de América Latina. 2nd enlarged ed. By Alfonso 
Garcia Robles. (Mexico, D. F.: El Colegio de Mexico, 1966. pp. 182.) 
The distinguished Mexican scholar gives us here the story of the successive 
steps taken from the time of the first proposal of a Denuclearization Treaty 


between the Latin American states to the meeting of the Preparatory Com- 
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mission on Denuclearization in Latin America held in Mexico in 1965. 
As President of the Commission, Dr. García Robles guided the discussions 
of the Commission in its successive sessions and presents a clear picture of 
the practical problems raised by the proposed treaty. The third session of 
1966, not included here, unfortunately failed to bring the draft to a final 
text, as hoped. 

The second half of the httle volume reprints the documents involved: 
the original joint declaration of the five governments proposing the adop- 
tion of a multilateral treaty, the resolution of the General Assembly of the 
United Nations of 1963 approving the project, and the final azts of the 
sessions of the Preparatory Commission. The problem is an acute one, and 
the two leading nuclear Powers that now challenge each other may well 
profit from the efforts of those who can see its urgency from a more de- 
tached point of view. Can a regional agreement be reached before the 
two leading nuclear Powers have made a universal aren ig 


Gefahrübergang, Higentumsiibergang, Verfolgungs- und Zuriickbehalt- 
ungsrecht beim Kauf beweglicher Sachen im Internationalen Privatrecht. 
By Gerhard Sailer. (Berlin: Walter de Gruyter & Co., 1966. pp. xxiv, 152. 
Index. DM. 24.50.) This is pamphlet No. 45 in the Series of the Cologne 
Faculty of Law which contains such important monographs on conflicts law 
as the studies by Römer on fraude à la lot and by Wiethölter on unilateral 
conflicts norms. Like its predecessors, it is distinguished by thorough 
research and coverage. The inclusion of American law is commendable, 
though continued treatment of the so-called Restatements as its primary 
source is less so. The problems dealt with are the ‘‘transfer of risk and 
ownership, the right to stoppage and retention, upon the sale of movables 
in private international law.’’ This comparative study thus joins the two 
English monographs by Lalive and Zaphirion and should be of great 
assistance in current efforts at unification. An American counterpart is 
long overdue. 

Apert A. EHRENZWEIG 


Morality and the Law. By Samuel Enoch Stumpf. (Nashville, Tenn.: 
Vanderbilt University Press, 1966. pp. xiv, 247. Index. $5.00.) This 
book explores the relation of law to morality, as perceived by courts, 
Marxists, positivists, international jurists, and ‘‘naturalists,’’ with the con- 
clusion that the two are related but not identical. Whether viewed as the 
pronouncement of a court, the manifestation of the will of the dominant 
party or the command of a sovereign, these concrete evidences of law re- 
flect in some degree the values of the community in which the law is to 
function, and from which these interpreters come. It cannot, however, be 
assumed that there is a ‘‘natural law’’ or universal morality demonstrable 
by pure reason on which all positive law is necessarily based. Natural 
law as such lacks objective sanction which is the earmark of positive law. 
Stumpf therefore concludes: 


There is the constant danger that if the association of law with 
morality is too close, then the law will become the substitute for our 
moral standards; and if the law is our moral standard, we have lost 
the possibility of a moral criticism of the law. Moreover the require- 
ments of moral obligations are such that the law can not encompass 
or enforce them. Hence the separation of law and morality reflects a 
recognition of the differences between them. (p. 219.) 
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International law, to which a chapter is devoted, illustrates the point. 
Identification of international law by some of the classical jurists with 
“natural law” and by others with treaties and custom were both too 
narrow, as recognized by Grotius and by the Statute of the International 
Court of Justice. Statesmen, In making treaties or in defending positions 
diplomatically, are influenced by the ‘‘general principles of law”? recog- 
nized by civilized nations, though they may accept some rules, like rules 
of the:road, motivated more by expediency than by morality. 

Though sometimes rather prolix in expression, the book will be of inter- 
est to‘ international lawyers, often faced by the apparent inconsistency 
of international law with moral opinion in a particular national com- 
munity. : 

! Quincy WRIGHT 
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OFFICIAL DOCUMENTS 
UNITED NATIONS 


HUMAN RIGHTS COVENANTS 
we 
Adopted and opened for signature at New York, December 16, 1966* - 
ae ae ee 


INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND CULTURAL RIGETS 


PREAMBLE 


The States Parties to the present Covenant, 


Considering that, in accordance with the principles proclaimed in the 
Charter of the United Nations, recognition of the inherent dignity and of . 
he equal and inalienable rights of all members of the human family is the 
foundation of freedom, justice and peace in the world, 

Recognizing that these rights derive from Me inherent dignity of the 
human person, 

Recogmzimg that, in accordance with the Úird Declaration of Human 
Rights, the ideal of free human beings enjoying freedom from fear and 
want can only be achieved if conditions are created whereby everyone may 
enjoy his economic, social and ae rights, as well as his civil and 
political rights, 

Considering the obligation of states under the Charter of the United 
Nations to promote universal respect for, and observance of, human rights | 
and freedoms, 

ERI. 

Realizing that the individual, having duties to other individuals and to 
the community to which he belongs, is under a responsibility to strive for 
the promotion and observance, of the rights recognized in the present 
`- Covenant, l 
Agree upon the following articles: 
amaa x 


PART r 
ARTICLE 1 


1, All peoples have the right of self-determination. By virtue of that ee 
right they freely determine their political status and freely pursue their 
| economic, social and cultural development. 

2, All peoples may, for their own ends, freely dispose of their aal 
wealth and resources without prejudice to any obligations arising out of 
international economic co-operation, based upon the principle of mutual 
benefit, and international law. In no case may a people be deprived of its 
own means of subsistence. 


* Annex to General Assembly Res, 2209 (XXI) | adopted Dec. 16, 1966 (A {RES /2200 
a a aia Ri Se eee rs EA 
(XXT)). 
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| 
i 
: 

3. The States parties to the present Covenant, Including those having 
responsibility for the administration of Non-Self-Governing and Trust 
Territories, shall promote the realization of the right of self-determination, 

apren eT Tn ari a ae naaa gee a aa E alld 

and shall respect that right, in conformity with the provisions of the 
Charter of the United Nations. 


PART If 
ARTICLE 2 


1. Hach State Party to the present Covenant undertakes to take steps, 
individually and through international assistance and co-operation, es- 
pecially economic and technical, to the maximum of its available resources, 
with a view to achieving progressively the full realization of the rights 
recognized in the present Covenant by all appropriate means, including 
particularly the adoption of legislative measures. 

2. The States Parties to the present Covenant undertake to guarantee 
that the rights enunciated in the present Covenant will be exercised without 
discrimination of any kind as to race, colour, sex, language, religion, politi- 
cal or other opinion, national or social origin, property, birth or other 
status. 

3. Developing countries, with due regard to human rights and their 
national economy, may determine to what extent they would guarantee the 
economic rights recognized in the present Covenant to non-nationals. 

| ARTICLE ð 

The States Parties to the present Covenant undertake to ensure the 
equal Fight of men and women to the enjoyment of all economic, social 
and cultural rights set forth in the present Covenant. 


| 
| ARTICLE 4 


| 

The States Parties to the present Covenant recognize that, in the enjoy- 
ment of those rights provided by the state in conformity with the present 
Covenant, the state may subject such rights only to such limitations as are 
determined by law only in so far as this may be compatible with the nature 
of these rights and solely for the purpose of promoting the penera: welfare 
ma democratie society. 


| ARTICLE 5 

1. Nothing i in the present Covenant may be interpreted as implying for 
any state, group or person any right to engage in any activity or to per- 
form any act aimed at the destruction of any of the rights or freedoms 
“recognized. herein, or at their limitation to a greater extent than is pro- 
vided for in the present Covenant. 

2. No restriction upon or derogation from any of ae fundamental 
human | rights re recognized or_existing in any country in virtue of law, 
conventions, s, regulations or custom shall be ae on the pretext that the 


: 
| 
| 
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present Covenant does not recognize such rights.or that it recognizes them 
to a lesser extent. 


PART III 
ARTICLE 6 


1. The States Parties to the present Covenant recognize the right to work, 
which includes the right of everyone to the opportunity to gain his living 
by work which he freely chooses or necepts a will take appropriate steps 
to safeguard this right. 

2. The steps to be taken by a State Party to the present Covenant to 
achieve the full realization of this right shall include technical and vo- 
cational guidance and training programmes, policies and techniques to 
achieve steady. economic, social and cultural development and full and 
productive employment under conditions safeguerding fundamental po- 
litical and economie freedoms to the individual. 


ARTICLE 7 


The States Parties to the present Covenant recognize the right of every- 
one to the enjoyment of just and favourable conditions of work, wae 
ensure, in particular: 


(a) Remuneration which provides all workers, as a minimum, with: 


(i) Fair wages and equal remuneration for work of equal value with- 
out distinction of any kind, in particular women being guaran- 
teed conditions of work not inferior te those enjoyed by men, 
with equal pay for equal work; 

(ii) A decent living for themselves and their families in accordance 
with the provisions of the present Covenant; 


(6) Safe and healthy working conditions; 

(c) Equal opportunity for everyone to be promoted in his capion 
to an appropriate higher level, subject to no considerations other than 
those of seniority and competence; 

(d) Rest, leisure and reasonable limitation of working hours and pe- 
riodie holidays with pay, as well as remuneration for public holidays. 


ARTICLE 8 


1. The States Parties to the present Covenant urdertake to ensure: 


ee 
$ 


(a) The right of everyone to form trade unions and join the trade 
union of his choice, subject only to the rules of the organization concerned, | 
for the promotion and protection of his economic end social interests. No 
restrictions may be placed on the exercise of this right other than those 
prescribed by law and which are necessary in a democratic society in the 
interests of national security or public order or for the protection of the 
rights and freedoms of others; 
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(b) The right of trade unions to establish national federations or con- 
federations and the right of the latter to form or join international trade- 
union organizations ; 

(c) The right of trade unions to function freely subject to no limitations 
other than those prescribed by law and which are necessary in a democratic 
society lin the interests of national security or public order or for the pro- 
tection ‘of the rights and freedoms of others; 

(d) The right to strike, provided that it is exercised in conformity with 
the laws of the particular country. 

2. This article shall not prevent the imposition of lawful restrictions 
on the exercise of these rights by members of the armed forces or of the 
police r of the administration of the state. 

3. Nothing in this article shall authorize States Parties to the Interna- 
tional Labour Organisation Convention of 1948 concerning Freedom of 
Association and Protection of the Right to Organize to take legislative 
measures which would prejudice, or apply the law in such a manner as 
would prejudice, the guarantees provided for in that Convention. 

| 
! ARTICLE 9 


The States Parties to the present Covenant recognize the right of every- 
one to social security, including sccial insurance. 
| 
l 
| ARTICLE 10 
| 
The States Parties to the present Covenant recognize that: 


1. The widest possible protection and assistance should be accorded to the 
family, which is the natural and fundamental group unit of society, par- 
ticularly for its establishment and while it is responsible for the care and 
education of dependent children. Marriage must be entered into with the 
free consent of the intending spouses. 

2. Special protection should be accorded to mothers during a reasonable 
period ibefore and after childbirth. During such period working mothers 
should | be accorded paid leave cr leave with adequate social security 
benefits. 

3. Special measures of protection and assistance should be taken on be- 
half of all children and young persons without any discrimination for 
reasons of parentage or other conditions. Children and young persons 
should ibe protected from economic and social exploitation. Their employ- 
ment in work harmful to their morals or health cr dangerous to life or 
likely to hamper their normal development should be punishable by law. 
States should also set age limits below which the paid employment of child 
labour should be prohibited and punishable by law. 


| ARTICLE 11 


| 
1. The States Parties to the present Covenant recognize the right of 
everyone to an adequate standard of living for himself and his family, 
including adequate food, clothing and housing, and to the continuous im- 


| 
| 
| 
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provement of living conditions. The States Parties will take appropriate 
steps to ensure the realization of this right, recognizing to this effect the 
essential importance of international co-operation based on free consent. 

2. The States Parties to the present Covenant, recognizing the funda- 
mental right of everyone to be free from hunger, shall take, individually 
and through international co-operation, the measures, including specific 
programmes, which are needed: 


(a) To improve methods of production, conservation and distribution of 
food by making full use of technical and scientific knowledge, by dis- 
seminating knowledge of the principles of nutrition and by developing or 
reforming agrarian systems in such a way as to achieve the most efficient 
development and utilization of natural resources; 

(b) Taking into account the problems of both food-importing and food- 
exporting countries, to ensure an equitable distribution of world food 
supplies in relation to need. 


ARTICLE 12 


1. The States Parties to the present Covenant recognize the right of 
everyone to the enjoyment of the highest attainable standard ot physical 
and mental health. 

2. The steps to be taken by the States Parties to the present Covenant 
to achieve the full realization of this right shall include those necessary for: 


(a) The provision for the reduction of the stillbirth-rate and of infant 
mortality and for the healthy development of the child; 

(b) The improvement of all aspects of environmental and industrial 
hygiene; 

(c) The prevention, treatment and control of epidemic, endemic, oc- 
cupational and other diseases; . 

(d) The creation of conditions which would assure to all medical service 
and medical attention in the event of sickness. 


ARTICLE 18- 


1. The States Parties to the present Covenant recognize the right of 
everyone to education. They agree that education shall be directed to the 
full development of the human personality and the sense of its dignity, and 
‘shall strengthen the respect for human rights and fundamental freedoms. 
They further agree that education shall enable all persons to participate 
effectively in a free society, promote understanding, tolerance and friend- 
ship among all nations and all racial, ethnic or religious groups, and 
_ further the activities of the United Nations for the maintenance of peace. — 

2. The States Parties to the present Covenant recognize that, with a 
view to achieving the full realization of this right: 


(a) Primary education shall be compulsory and available free to all; 
(b) Secondary education in its different forms, including technical and 
vocational secondary education, shall be made generally available and ac- 
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| 
cessible to all by every appropriate means, and in particular by the pro- 
gressive introduction of free education ; 

(c) Higher education shall be made equally accessible to all, on the 
basis of capacity, by every appropriate means, and in particular by the 
progressive intreduction of free education; 

(d) Fundamental education shall be encouraged or intensified as far as 
possible for those persons who have not received or completed the whole 
period of their primary education ; 

(e) The development of a system of schools at all levels shall be actively 
pursued, an. adequate fellowship system shall be established, and the ma- 
terial conditions of teaching staff shall be continuously improved. 

3. The States Parties to the present Covenant undertake to have respect 
for the liberty of parents and, when applicable, legal guardians, to choose 
for their children schools, other than those established by the public 
authorities, which conform to such minimum educational standards as may 
be laid down or approved by the State and to ensure the religious and 
moral education of their children in conformity with their own convictions. 

4. No part of this article shall be construed so as to interfere with the 
liberty of individuals and bodies to establish and direct educational insti- 


tutions, subject always to the observance of the principles set forth in para- 


graph | 1 of this article and to the requirement that the education given 
im such institutions shall conform to such minimum standards as may be 


laid down by the state. 


| 
| 
| ARTICLE 14 


Each State Party to the present Covenant which, at the time of becoming 
a party, has not been able to secure in its metropolitan territory or other 
territories under its jurisdiction compulsory primary education, free of 
charge, undertakes, within two years, to work out and adopt a detailed 
plan of action for the progressive implementation, within a reasonable 
number of years, to be fixed in the plan, of the principle of compulsory 
education free of charge for all. 
| 
| ARTICLE 15 
1. The States Parties to the present Covenant recognize the right of 
everyone: 


(a) To take part in cultural life; 

(b): To enjoy the benefits of scientific progress and its applications; 

(c) | To benefit from the protection of the moral and material interests 
resulting from any scientific, literary or artistic production of which he is 
the author. 


2. The steps to be taken by the States Parties to the present Covenant 
to achieve the full realization of this right shall include those necessary 
for the conservation, the development and the diffusion of science and 
culture. 


| 
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8. The States Parties to the present Covenant undertake to respect the 
freedom indispensable for scientific research and creative activity. 

4. The States Parties to the present Covenant recognize the benefits to 
be derived from the encouragement and development of international con- 
tacts and co-operation in the scientific and cultural fields. 


PART IV 
ARTICLE 16 


1. The States Parties to the present Covenant undertake to submit m 
conformity with this part of the Covenant reports on the measures which 
they have adopted and the progress made in achieving the observance of 
the rights recognized herein. 

2. (a) All reports shall be submitted to the Secretary-General of the 
United Nations, who shall transmit copies to the Economic end Social 
Council for consideration in accordance with the provisions of the present 
Covenant. 

(b) The Secretary-General of the United Nations shall also ani to 
the specialized agencies copies of the reports, or any relevant parts there- 
from, from States Parties to the present Covenant which are also members 
of these specialized agencies in so far as these reports, or parts therefrom, 
relate to any matters which fall within the responsibilities of the said 
agencies in accordance with their constitutional instruments. 


ARTICLE 17 


1. The States Parties to the present Covenant shall furnish their reports 
in stages, in accordance with a programme to be established by the Eco- 
nomic and Social Council within one year of the entry into ferce of the 
present Covenant after consultation with the States Parties and the special- 
ized agencies concerned. 

2. Reports may indicate factors and difficulties affecting the degree of 
fulfilment of obligations under the present Covenant. 

3. Where relevant information has previously been furnished to the 
United Nations or to any specialized agency by any State Party to the 
present Covenant, it will not be necessary to reproduce that information, 
but a precise reference to the information so furnished will suffice. 





ARTICLE 18 


Pursuant to its responsibilities under the Charter of the United Nations 
in the field of human rights and fundamental freedoms, the Economie and 
Social Council may make arrangements with the specialized agencies in 
respect of their reporting to it on the progress made in achieving the 
observanee of the provisions of the present Covenant falling within the 
scope of their activities. These reports may include particulars of de- 
cisions and recommendations on gnen implementation adopted by their 
competent organs. 
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| ARTICLE 19 


The; Economie and Social Council may transmit to the Commission on 
Human Rights for study and general recommendation or as appropriate 
for information the reports concerning human rights submitted by states in 
accordance with Articles 16 and 17, and those concerning human rights 
sumbitted by the specialized agencies in accordance with Article 18. 


| ARTICLE 20 


The States Parties to the present Covenant and the specialized agencies. 
concerned may submit comments to the Economie and Social Council on 
any general recommendation under Article 19 or reference to such general 
recommendation in any report of the Commission on Human Rights or any 
documentation referred to therein. 

| 
| ARTICLE 21 


The ‘Economic and Social Couneil may submit from time to time to the 
Generál Assembly reports with recommendations of a general nature and a 
summary of the information received from the States Parties to the 
present Covenant and the specialized agencies on the measures taken and 
the progress made in achieving general observance of the rights recognized 
in the present Covenant. 


| : ARTICLE 22 


The! Economie and Social Council may bring to the attention of other 
organs of the United Nations, their subsidiary organs and specialized 
agencies concerned with furnishing technical assistance any matters arising 
out ofithe reports referred to in this part of the present Covenant which 
may assist such bodies in deciding, each within its field of competence, on 
the advisability of international measures likely to contribute to the ef- 
fective progressive implementation of the present Covenant. 


| ARTICLE 23 


i 


The States Parties to the present Covenant agree that international action 
for the achievement of the rights recognized in the present Covenant in- 
eludes such methods as the conclusion of conventions, the adoption of recom- 
mendations, the furnishing of technical assistance and the holding of 
regional meetings and technical meetings for the purpose of consultation 
and study organized in conjunction with the governments concerned. 
| ARTICLE 24 

Nothing in the present Covenant shall be interpreted as impairing the 
provisions of the Charter of the United Nations and of the constitutions of 
the specialized agencies which define the respective responsibilities of the 
various organs of the United Nations and of the specialized agencies in 
regard to the matters dealt with in the present Covenant. 


| 
| 
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ARTICLE 25 


Nothing in the present Covenant shall be interpreted as impairing the 
inherent right of all peoples to enjoy and utilize fully and freely their 
natural wealth and resources. l 


PART V 
i ARTICLE 26 


1. The present Covenant is open for signature by any State Member 
of the United Nations or. member of any of its specialized agencies, by any 
State Party to the Statute of the International Court of Justice, and by ~ 
any other state which has been invited by the General Assembly of the 
United Nations to become a party to the present Covenant. 

2. The present Covenant is subject to ratification. Instruments of 
ratification shall be deposited with the Secretary-General of the United 
Nations. 

3. The present Covenant shall be open to accession by any state referred 
to in paragraph 1 of this article. 

4, Accession shall be effected by the deposit of n instrument of acces- 
sion with the Secretary-General of the United Nations. 

5. The Secretary-General of the United Nations shall inform all states 
which have signed the present Covenant or acceded to it of ‘the deposit 
of each instrument of ratification or accession. 


ARTICLE 27 


1. The present Covenant shall enter into force three months after the 
date of the deposit with the Secretary-General of the United Nations of the 
thirty-fifth instrument of ratification or instrument of accession. 

2. For each state ratifying the present Covenant or acceding to it after 
the deposit of the thirty-fifth instrument of ratification or instrument of 
accession, the present Covenant shall enter into force three months after 
the date of the deposit of its own instrument of ratification or instrument 
of accession. 


ARTICLE 28 


The provisions of the present Covenant shall extend to all parts of 
federal states without any limitations or exceptions. 


ARTICLE 29 


1. Any State Party to the present Covenant may propose an amendment 
and file it with the Secretary-General of the United Nations. The Secre- 
tary-General shall thereupon communicate any proposed amendments to 
the States Parties to the present Covenant with a request that they notify 
' him whether they favour a conference of States Parties for the purpose of 
considering and voting upon the proposals. In the event that at least one 
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third: of the States Parties favours such a conference, the Secretary- 
General shall convene the conference under the auspices of the United 
Nations. Any amendment adopted by a majority of the States Parties 
present and voting at the conference shall be submitted to the General 
. Assembly of the United Nations for approval. 

2. Amendments shall come into force when they have been approved by 
the General Assembly of the United Nations and accepted by a two-thirds 
majority of the States Parties to the present Covenant in accordance with 
their respective constitutional processes. 

8. When amendments come into force they shall be binding on those 
States Parties which have accepted them, other States Parties still being 
bound by the provisions of the present Covenant and any earlier amendment 
which they have accepted. 


| ARTICLE 30 


| 
Irrespective of the notifications made under Article 26, paragraph 5, 
the Secretary-General of the United Nations shall inform all states re- 
ferred to in paragraph 1 of the same article of the following particulars: 


(a) Signatures, ratifications and accessions under Article 26; 

(b) The date of the entry into force of the present Covenant under 
Article 27 and the date of the entry into force of any amendments under 
Article 29. 


| ARTICLE 31 


| 
1. The present Covenant, of which the Chinese, English, French, Russian 
anid Spanish texts are equally authentic, shall be deposited in the archives of 
the United Nations. 
2. The Secretary-General of the United Nations shall transmit certified 
copies of the present Covenant to all states referred to in Article 26. 
| 
| INTERNATIONAL COVENANT ON CIVIL AND Porirican Rients 
cnet epee tmnt tet TANCE COCR ee spe ENE I Oe OTE ECR as 
! PREAMBLE 


The States Parties to the present Covenant, 

“Considering that, in accordance with the principles proclaimed in the 
Charter of the United Nations, recognition of the inherent dignity and of 
the equal and inalienable rights of all members of the human family is 
the foundation of freedom, justice and peace in the world, 

Recognizing that these rights derive from the inherent dignity of the 
human person, 

Recognizing that, in accordance with the Universal Declaration of Human 
Rights, the ideal of free human beings enjoying civil and political freedom 
and freedom from fear and want can only be achieved if conditions are 
created whereby everyone may enjoy his civil and political rights, as well 

as his economic, social and cultural rights, 


| 
| 
| 
| 
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Considering the obligation of states under the Charter of the United 
Nations to promote universal respect for, and observance of, human rights 
and freedoms, 

Realizing that the individual, having duties to other individuals and to 
the community to which he belongs, is under a responsibility to strive for 
the promotion and observance of the rights recognized in the present 
Covenant, 


Agree upon the following articles: 


PART I 
ARTICLE 1 


1. All peoples have the right of self-determination. By virtue of that 
right they freely determine their political status and freely pursue their 
economic, social and cultural development. 

2. All peoples may, for their own ends, freely dispose of their natural 
wealth and resources without prejudice to any obligations arising out of 
international economic co-operation, based upon the principle cf mutual 
benefit, and international law. In no case may a people be deprived of its 
own means of subsistence. 

3. The States Parties to the present Covenant, including those having 
responsibility for the administration of Non-Self-Governing and Trust 
Territories, shall promote the realization of the right of self-determination, 
and shall respect that right, in conformity with the provisions of the 
Charter of the United Nations.» 


PART II 
ARTICLE 2 


1, Each State Party to the present Covenant undertakes to respect and 
to ensure to all individuals within its territory and subject to its jurisdic- 
tion the rights recognized in the present Covenant, without distinction 
of any kind, such as race, colour, sex, language, religion, political or other 
opinion, national or social origin, property, birth or other 

J. Where not already provided for by existing legislative or other mea- 
sures, each State Party to the present Covenant undertakes to take the 
necessary steps, in accordance with its constitutional processes and with- 
the provisions of the present Covenant, to adopt such legislative or other 
measures as may benecessary to.give effect to the rights recognized in the 


present Covenant. 
3. Each State Party to the present Covenant undertakes: 





(a) To ensure that any person whose rights or freedoms as herein 
recognized are violated shall have an effective remedy, notwithstanding 
that the violation has been committed by persons acting in an official 
capacity ; 

(6) To ensure that any ‘person claiming such a remedy shall have his 
right thereto determined by competent judicial, administrative or legislative 
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authorities, or by any other competent authority provided for by the legal 
system of the state, and to develop the possibilities of judicial remedy; 
(c): To ensure that the competent authorities shall enforce such remedies 
when granted. 
X ARTICLE 3 


The States Parties to the present Covenant undertake to ensure the 
equal right of men and women to the enjoyment of all civil and political 
rights set forth in the present Covenant. 


| ARTICLE 4 
| 


1. In time of public emergency which threatens the life of the nation 
and the existence of which is officially proclaimed, the States Parties to 
the present Covenant may take measures derogating from their obligations 
under the present Covenant to the extent strictly required by the exigencies 
of the situation, provided that such measures are not inconsistent with 
their ‘other obligations under international law and do not involve dis- 
crimination solely on the ground of race, colour, sex, language, religion 
or social origin. 

2. No derogation from Articles 6, 7, 8 (paragraphs 1 and 2), 11, 15, 16 
and 18 may be made under this provision. 

3. Any State Party to the present Covenant availing itself of the right 
of derogation shall immediately inform the other States Parties to the 
present Covenant, through the intermediary of the Secretary-General of 
the United Nations, of the provisions from which it has derogated and of 
the reasons by which it was ‘actuated. A further communication shall be 
made, through the same intermediary, on the date on which it terminates 
such derogation. . 


|. 
ARTICLE 5 


I. Nothing i in the present Covenant may be interpreted as implying for 
any state, group or person any right to engage in any activity or perform 
any act aimed at the destruction of any of the rights and freedoms recog- 
nized herein or at their limitation to a greater extent than is provided for 
in the present Covenant. 

2. There. shall be no restricticn upon or derogation from any of the 
fundamental human rights recognized or existing in any State Party to 
the present Covenant pursuant to law, conventions, regulations or custom 
on the pretext that the present Covenant does not recognize such rights 


or that it recognizes them to a lesser extent. 


| 
! PART III 
| 
| ÅRTICLE 6 


I. Every human being has the inherent right to life. This right shall 
be protected by law. No one sha-l be arbitrarily deprived of his life. 


t 
| 
| 
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2. In countries which have not abolished the death penalty, sentence of 
death may be imposed only for the most serious crimes in accordance with 
the law in force at the time of the commission of the crime and not con- 
trary to. the provisions of the present Covenant and to the Convention on 
the Prevention and Punishment of the Crime of Genocide. This penalty 
can only be carried out pursuant to a final Judgment rendered by a compe- 
tent court. 

3. When deprivation of life constitutes the crime of genocide, it is under- 
stood that nothing in this article shall authorize any State Party to the 
present Covenant to derogate in any way from any obligation assumed 
under the provisions of the Convention on the Prevention and Punishment 
of the Crime of Genocide. 

4. Anyone sentenced to death shall have the right to seek pardon or 
commutation of the sentence. Amnesty, pardon or commutation of the 
sentence of death may be granted in all eases. 

5. Sentence of death shall not be imposed for crimes committed by per- 
sons below eighteen years of age and shall not be carried out on pregnant 
women. 

6. Nothing in this article shall be invoked to delay or to prevent the 
abolition of capital punishment by any State Party to the present Covenant. 





ARTICLE 7 


No one shall be subjected to torture or to cruel, inhuman or degrading 
treatment or punishment. In particular, no one shall be subjected without 
his free consent to medical or scientific experimentation, 


ARTICLE 8 


1. No one shall be. held in slavery; money and the slave-trade in all 
their forms shall be prohibite 

2. No one shall be held in santide 

3. (a) No one shall be required to perform forced or compulsory labour; 

(b) Paragraph 8 (a) shall not be held to preclude, in countries where 
imprisonment with hard labour may be imposed as a punishment for a 
crime, the performance of hard labour in pursuance of a sentence to such 
punishment by a competent court; 

(c) For the purpose of this paragraph the term ‘‘forced or compulsory 
labour”? shall not include: 

(i) Any work or service, not referred to in sub-paragraph (b), 
normally required of a person who is under detention in conse- 
quence of a lawful order of a court, or of a person during con- 
ditional release from such detention; 

(ii) Any service of a military character and, in countries where con- 
scientious objection is recognized, any national service re- 
quired by law of conscientious objectors; 

(iii) Any service exacted in cases of emergency or calamity threaten- 
ing the life or well-being of the community ; 

(iv) Any work or service which forms part of normal civil obligations. 
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as Hyeryone has the right to liberty and security of person. No one 
shall be subjected to arbitrary arrest or detention. No one shall be de- 
prived lof his liberty except on such grounds and in accordance with such 
procedure as are established by law. 

2. Anyone who is arrested shall be informed, at the time of arrest, of 
the reasons for his arrest and shall be promptly informed of any charges 
against him. 

3. Anyone arrested or detained on a criminal charge shall be brought 
promptly before a judge or other officer authorized by law to exercise 
judicial power and shall be entitled to trial within a reasonable time or to 
release. It shall not be the general rule that persons awaiting trial shall 
be detained in custody, but release may be subject to guarantees to appear 
for trial, at any other stage of the judicial proceedings, and, should oc- 
casion arise, for execution of the judgment. 

4, Anyone who is deprived of his liberty by arrest or detention shall be 
entitled to take proceedings before a court, in order that that court may 
decide without delay on the lawfulness of his detention and order his 
release if the detention is not lawful. 

5. Anyone who kas been the victim of unlawful arrest or detention shall 
have an enforceable right to compensation. 


| | ARTICLE 10 


l. All persons deprived of their liberty shall be treated with humanity 
and with respect for the inherent dignity of the human person. 

2. (a) Accused persons shall, save in exceptional circumstances, be 
segregated from convicted persons and shall-be subject to separate treatment 
appropriate to their status as unconvicted persons; 

(b) Accused juvenile persons shell be separated from adults and brought 
as speedily as possible for adjudication. 

3. The penitentiary system shall comprise treatment of prisoners the 
essential aim of which shall be their reformation and social rehabilitation. 
J uvenile offenders shall be segregated from adults and be accorded treat- 
ment appropriate to their age and legal status. 

| : 
| ARTICLE 11 

No one shall be imprisoned merely on the ground of inability to fulfil 
a contractual obligation. 
| ARTICLE 12 

1, _ Everyone lawfully within the territory of a state shall, within that 
territory, have the right to liberty of movement and freedom to choose 
his residence. 

2. Everyone shall be free to leave any country, including his own. 

3. The above-mentioned rights shall not be subject to any restrictions 
except those which are provided by law, are necessary to protect national 


| 
| 
! 
| 


1967] OFFICIAL DOCUMENTS 875 


security, public order (ordre public), public health or morals or the rights 
and freedoms of others, and are consistent with the other rights recognized 
in the present Covenant. 

4. No one shall be arbitrarily deprived of the right to enter his own 
country. 


ARTICLE 13 


An alien lawfully in the territory of a State Party to the present Cove- 
nant may be expelled therefrom only in pursuance of a decision reached 
in accordance with law and shall, except where compelling reasons of 
national security otherwise require, be allowed to submit the reasons against 
his expulsion and to have his case reviewed by, and be represented for the 
purpose before, the competent authority or a person or persons especially 
designated by the competent authority. 


ARTICLE 14 


1. All persons shall be equal before the courts and tribunals. In the 
determination of any criminal charge against him, or of his rights and 
obligations in a suit at law, everyone shall be entitled to a fair and publie 
hearing by a competent, independent and impartial tribunal established 
by law. The Press and the public may be excluded from all or part of a 
trial for reasons of morals, public order (ordre public) or netional se- 
curity in a democratic society, or when the interest of the private lives of 
the parties so requires, or to the extent strictly necessary in the opinion 
of the court in special circumstances where publicity would prejudice the 
interests of justice; but any judgement rendered in a criminal ease or in a 
suit at law shall be made public except where the interest of juvenile per- 
sons otherwise requires or the proceedings concern matrimonial disputes 
or the guardianship of children. 

2. Everyone charged with a criminal offence shall have the right to be 
presumed innocent until proved guilty according to law. 

3. In the determination of any criminal charge against him, everyone 
shall be entitled to the following minimum guarantees, in full equality; 

(a) To be informed promptly and in detail in a language which he 
understands of the nature and cause of the charge against him; 

(b) To have adequate time and facilities for the preparation of his 
defence and to communicate with counsel of his own choosing; 

(c) To be tried without undue delay; 

(d) To be tried in his presence, and to defend himself in person or 
through legal assistance of his own choosing; to be informed, if he does 
not have legal assistance, of this right; and to have legal assistanc2 assigned 
to him, in any case where the interests of justice so require, and without 
payment by him in any such case if he does not have sufficient means to 
pay for it; 

(e) To examine, or have examined, the witnesses against him and to ob- 
tain the attendance and examination of witnesses on his behalf under the 
same conditions as witnesses against him; 
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(f) iTo have the free assistance of an interpreter if he cannot understand 
or speak the language used in court; 

(g); Not to be compelled to testify against himself or to confess guilt. 

4. In the ease of juvenile persons, the procedure shall be such as will take 
account of their age and the desirability of promoting their rehabilitation. 

ð. Everyone convicted of a crime shall have the right to his conviction 
and sentence being reviewed by a higher tribunal according to law. 

6. When a person has by a final decision been convicted of a criminal 
offence and when subsequently his conviction has been reversed or he has 
been pardoned on the ground that a new or newly discovered fact shows 
conclusively that there has been a miscarriage of justice, the person who 
has suffered punishment as a result of such conviction shall be compensated 
according to law, unless it is proved that the non-disclosure of the unknown 
fact in time is wholly or partly attributable to him. 

T. No one shall be liable to be tried or punished again for an offence for 
which he has already been finally convicted or acquitted in accordance 
with the law and penal procedure of each country. 


{ 
! ARTICLE 15 


1. No one shall be held guilty of any criminal offence on account of any 
act or omission which did not constitute a criminal offence, under national 
or international law, at the time when it was committed. Nor shall a 
heavier penalty be imposed than the one that was applicable at the time 
when the criminal offence was committed. If, subsequent to the commis- 
sion of the offence, provision is made by law for the imposition of a lighter 
penalty, the offender shall benefit thereby. 

2. Nothing in this article shall prejudice the trial and punishment of any 
person for any act or omission which, at the time when it was committed, 
was criminal according to the general principles of law recognized by the 
community of nations. 


l 
l 
4 


: ARTICLE 16 


Everyone shall have the right to recognition everywhere as a person be- 
fore the law. 
I 


| = Armow 17 


| 
1. No one shall be subjected to arbitrary or unlawful interference with 
his privacy, family, home or COTTER OA GERR; nor to unlawful attacks. on 
his honor and reputation. 
2, Everyone has the right to the protection of the iin against such 
reer aes or attacks. 
j 
| ARTICLE 18 
| 
1. Everyone shall have the right to freedom of thought, conscience and 
religion. This right shall include freedom to have or to adopt a religion 
oF Belief of his choice, and freedom, either individually or in community 
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with others and in public or private, to manifest. his religion or belief in 
worship, observance, practice and teaching. 

2. No one shall be subject to coercion which would impair his freedom 
to have or to adopt a religion or belief of his choice. | 

3. Freedom to manifest one’s religion or beliefs may be subject only to 
such limitations as are prescribed w and are necessary to protect 
public safety, order, health, or morals or the fundamental _rights.and free- 
doms of others. 

4. The States Parties to the present Covenant undertake to have respect 
for the liberty of parents and, when applicable, legal guardians to ensure 
the religious and moral education of their children in conformity with their 
own convictions. 


ARTICLE 19 


1. Everyone shall have the right to hold opinions without interference. 

2. Everyone shall have the right to freedom of expression; this right 
shall include freedom to seek, receive and impart information and ideas of 
all kinds, regardless of frontiers, either orally, in writing or in print, in 
the form of art, or through any other media of his choice. 

3. The exercise of the rights provided for in paragraph 2 of this article 
carries with it special duties and responsibilities. It may therefore be sub- 
ject to certain restrictions, but these shall only be such as are provided 
by law and are necessary: 


(a) For respect of the rights or reputations of others; © 
(6) For the protection of national security or of public order (ordre 
public), or of public health or morals. 


ARTICLE 20 


1. Any propaganda for war shall be prohibited by law. 

2. Any advocacy of national, racial or religious hatred that constitutes 
incitement to discrimination, hostility or violence shall be prohibited by 
law. 


ARTICLE 21 


The right of peaceful assembly shall be recognized. No restrictions may 
be placed on the exercise of this right other than those imposed in con- 
formity with the law and which are necessary in a democratic society in 
the interests of national security or publie safety, public order (ordre 
public), the protection of public health or morals or the protection of th 
rights and freedoms of others. : 


ARTICLE 22 


1. Everyone shall have the right to freedom of association with others, 
including the right to form and join trade unions for the protection of his 
interests. 
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2, No restrictions may be placed on the exercise of this right other than 
those which are prescribed by law and which. are necessary in a democratic 
society in the interests of national security or publie safety, public order 
(ordre public), the protection of public health or morals or the protection 
of the rights and freedoms of others. This article shall not prevent the 
imposition of lawful restrictions on members of the armed forces and of the 
police in their exercise of this right. 

3. Nothing in this article shall authorize States Parties to the Interna- 
tional Labour Organisation Convention of 1948 concerning Freedom of 
Association and Protection of the Right to Organize to take legislative mea-: 
sures which would prejudice, or to apply the law in such a manner as to 
prejudice, the guarantees provided for in that Convention. 


| ARTICLE 23 

1. The family is the natural and fundamental group unit of society and 
1s entitled to protection by society and the state. . 

2. The right of men and women of marriageable age to marry and to 
found a family shall be recognized. 

3. No!marriage shall be entered into without the free and full consent 
of the intending spouses. 

4. States Parties to the present Covenant shall take appropriate steps 
to ensure equality of rights and responsibilities of spouses as to marriage, 
during marriage and at its dissolution. In the case of dissolution, pro- 
vision shall be made for the necessary protection of any children. 

l 
| 
| 
ARTICLE 24 


| 
1. Every child shall have, without any discrimination as to race, colour, 
sex, language, religion, national or social origin, property or birth, the 
right to such measures of protection as are required by his status as a 
minor, on the part of his family, society and the state. 
2. Every child shall be registered immediately after birth and shall have 
a name.. 
3. Every child has the right to acquire a nationality. 


| 
| 
| ARTICLE 25 


Every, citizen shall have the right and the opportunity, without any of the 
distinctions mentioned in Article 2 and without unreasonable restrictions: 


| (a) To take part in the conduct of public affairs, directly or through 


_ freely chosen representatives; 


(b) To vote and to.be elected at genuine periodic elections which shall 


be by universal and equal suffrage and shall be held by secret ballot, guar- 
anteeing the free expression of the will of the electors; 


(c) To have access, on general terms of equality, to public service- in 
his country. 


| 
| 
| 
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ARTICLE 26 


All persons are equal before the law and are entitled without any dis- 
crimination to the equal protection of the law. In this respect, the law 
shall prohibit any discrimination and guarantee to all persons equal and 
effective protection against discrimination on any ground such as race, 
colour, sex, language, religion, political or other opinion, national or 
social origin, property, birth or other status. 


ARTICLE 27 


In those states in which ethnic, religious or linguistic minorities exist, 
persons belonging to such minorities shall not be denied the right, in com- 
munity with the other members of their group, to enjoy their own culture, 
to profess and practise their own religion, or to use their ovn language. 


PART IV 
ARTICLE 28 


1. There shall be established a Human Rights Committee (hereafter 
referred to in the present Covenant as the Committee). It ghall consist of 
eighteen members and shall carry out the functions hereinafter provided. 

2. The Committee shall be composed of ‘nationals of the States Parties to 
the present Covenant who shall be persons of high moral character and 
recognized competence in the field of human rights, consideration being 
given to the usefulness of the participation of some persons having legal 
experience. 

3. The members of the Committee shall be elected and shall serve in their 
personal capacity. 


ARTICLE 29 


1. The members of the Committee shall be elected by secret ballot from a 
list of persons possessing the qualifications preseribed in Article 28 and 
nominated for the purpose by the States Parties to the present Covenant. 

2. Each State Party to the present Covenant may nominate not more 
than two persons. These persons shall be nationals of the nominating state. 

8. A person shall be eligible for renomination. 


ARTICLE 30 


1. The imitial election shall be held no later than six months after the 
date of the entry into force of the present Covenant. 

2. At least four months before the date of each election to ths Committee, 
other than an election to fill a vacancy declared in accordance with Article 
34, the Secretary-General of the United Nations shall address a written 
invitation to the States Parties to the present Covenant to submit their 
nominations for membership of the Committee within three manths. 

'8. The Secretary-General of the United Nations shall prepare a list in 
alphabetical order of all the persons thus nominated, with an indication of 
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the States Parties which have nominated them, and shall submit it to the 
States Parties to the present Covenant no later than one month before the 
date of each election. 

4, Elections of the members of the Committee shall be held at a meeting 
of the States Parties to the present Covenant convened by the Secretary- 
General of the United Nations at the Headquarters of the United Nations. 
At that meeting, for which two thirds of the States Parties to. the present 
Covenant shall constitute a quorum, the persons elected to the Committee 
shall be; ‘those nominees who obtain the largest number of votes and an 
absolute| majority of the votes of the representatives of States Parties 
present and voting. 


| ARTICLE 31 


1. The. Committee may not incluce more than one national of the same 
state. 

2. In the election of the Committee, consideration shall be given to 
equitable geographical distribution of membership and to the representa- 
tion of the different forms of civilization and of the principal legal systems. 


| 
ARTICLE 82 


1. The members of the Committee shall be elected for a term of four 
years. They shall be eligible for re-zlection if renominated. However, the 
terms of nine of the members elected at the first election shall expire at the 
end of two years; immediately after the first election, the names of these 
nine members shall be chosen by lot by the Chairman of the meeting re- 
ferred to in Article 30, paragraph 4. 

2. Elections at the expiry of office shall be held im, accordance with the 
preceding articles of this part of the present Covenant. 


ARTICLE 33 


1. If, in the unanimous opinion of the other members, a member of the 
Committee has ceased to carry out his functions for any cause other than 
absence of a temporary character, the Chairman of the Committee shall 
notify the Secretary-General of the United Nations, who shall then declare 
the seat of that member to be vacant. 

2. In the event of the death or the resignation of a member of the Com- 
mittee, the Chairman shall immediately notify the Secretary-General of 
the United Nations, who shall declare the seat vacant from the date of 
death or'the date on which the resignation takes effect. 


| 


| 
! ARTICLE 34 


1. When a vacancy is declared in accordance with Article 33 and if the 
term of ‘office of the member to be replaced does not expire within six 
months of the declaration of the vacancy, the Seeretary-General of the 
United Nations shall notify each of the States Parties to the present Cove- 
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nant, which may within two months submit nominations in accordance 
with Article 29 for the purpose of filling the vacancy. 

2. The Secretary-General of the United Nations shall prepare a list in 
alphabetical order of the persons thus nominated and shall submit it to 
the States Parties to the present Covenant. The election to fill the vacancy 
shall then take place in accordance with the relevant provisions of this part 
of the present Covenant. | 

3. A member of the Committee elected to fill a vacancy declared in ac- 
cordance with Article 83 shall hold office for the remainder of the term of 
the member who vacated the seat on the Committee under the provisions 
of that article. 


ARTICLE 85 


The members of the Committee shall, with the approval of the General 
Assembly of the United Nations, receive emoluments, from United Nations 
resources on such terms and conditions as the General Assembly may de- 
eidé, having regard to the importance of the Committee’s responsibilities. 





ARTICLE 86 


The Secretary-General of the United Nations shall provide the necessary 
staff and facilities for the effective performance of the functions of the 


Committee under the present Covenant. 


ARTICLE 37 


1. The Secretary-General of the United Nations shall convene the initial 
meeting of the Committee at the Headquarters of the United Nations. 

2. After its initial meeting, the Committee shall meet at such times as 
shall be provided in its rules of procedure. 

3. The Committee shall normally meet at the Headquarters of the United 
Nations or at the United Nations Office at Geneva. 


ARTICLE 38 


Every member of the Committee shall, before taking up his duties, make 
a solemn declaration in open committee that he will perform his functions 
impartially and conscientiously. 


ARTICLE 39 


1. The Committee shall eleet its officers for a term of two vears. They 
may be re-elected. | 

2. The Committee shall establish its own rules of procedure, but these 
rules shall provide, inter alia, that: 


(a) Twelve members shall constitute a quorum; 
(b) Decisions of the Committee shall be made by a majority vote of the 
members present. 3 | 
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! ARTICLE 40 


1. The States Parties to the present Covenant undertake to submit re- 
ports on the measures they have adopted which give effect to the rights 
recognized herein and on the progress made in the enjoyment of those 
rights: | 

(a) Within one year of the entry into force of the present Covenant 
for the States Parties concerned ; 

(b) Thereafter whenever the Coramittee so requests. 

2. All reports shall be submitted to the Secretary-General of the United 
Nations, who shall transmit them to the Committee for consideration. Re- 
ports shall indicate the factors and difficulties, if any, affecting the im- 
plementation of the present Covenant. 

3. The Secretary-General of the United Nations may, after consultation 
with the Committee, transmit to the specialized agencies concerned copies 
of such parts of the reports as may fall within their field of competence. 

4. The Committee shall study the reports submitted by the States Parties 
to the present Covenant. It shall transmit its reports, and such general 
comments as it may consider appropriate, to the States Parties. The Com- 
mittee may also transmit to the Economic and Social Council these com- 


ments along with the copies of the reports it has received from States 
Parties to the present Covenant. 

5. The States Parties to the present Covenant may submit to the Com- 
mittee observations on any comments that may be made in accordance with 


paragraph 4 of this article. 
| 


| 


| ARTICLE 41 


1. A State Party to the present Covenant may at any time declare under 
this article that it recognizes the competence of the Committee to receive 


and consider communications to the effect that a State Party claims that 


another State Party is not fulfillmg its obligations under the present 


Covenant. Communications under this article may be received and con- 
sidered only if submitted by a State Party which has made a declaration 
recognizing in regard to itself the competence of the Committee. No com- 
munication shall be received by the Committee if it concerns a State Party 
which has not made such a declaration. Communications received under 
this article shall be dealt with in accordance with the following procedure: 


(a) If a State Party to the present Covenant considers that another 
State Party is not giving effect to the provisions of the present Covenant, 
it may, by written communication, bring the matter to the attention of that 
State Party. Within three months after the receipt of the communication, 
the receiving state shall afford the state which sent the communication an 
explanation or any other statement in writing clarifying the matter, which 
should include, to the extent possible and pertinent, reference to domestic 


procedures and remedies taken, pending, or available in the matter. 


! 
| 
| 
| 
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(b) If the matter is not adjusted to the satisfaction of both States 
Parties concerned within six months after the receipt by the receiving state 
of the initial communication, either state shall have the right to refer the 
matter to the Committee, by notice given to the Committee and to the 
other state. 

(c) The Committee shall deal with a matter referred to it only after it 
has ascertained that all available domestic remedies have been invoked and 
exhausted in the matter, in conformity with the generally recognized prin- 
ciples of international law. This shall not be the rule where the applica- 
tion of the remedies is unreasonably prolonged. 

(d) The Committee shall hold closed meetings when examining com- 
munications under this article. 5 

(e) Subject to the provisions of sub-paragraph (c), the Committee shall 
make available its good offices to te Rt Parties concerned with a view 
` to a friendly solution of the matter on he basis of respect for human rights 
and fundamental freedoms as recognized in the present Covenant. 

(f) In any matter referred to it, the Committee may call upon the 
States Parties concerned, referred to in sub-paragraph (b) to supply any 
relevant information. 

(g) The States Parties concerned, referred to in sub-paragraph (b), 
shall have the right to be represented when the matter is being considered 
in the Committee and to make submissions orally and/or in writing. 

(h) The Committee shall, within twelve months after the date of receipt 
of notice under sub-paragraph (b), submit a report: 





(i) If a solution within the terms of sub-paragraph (e) is reached, the 
Committee shall confine its report to a brief statement of the 
facts and of the solution reached ; 

(ii) If a solution within the terms of sub-paragraph (e) is not reached, 
the Committee shall confine its report, to a brief statement of 
the facts; the written submissions and record of the oral sub- 
missions made by the States Parties concerned shall be attached 
to the report. 


In every matter, the report shall be communicated to the States Parties 
concerned. 

2. The provisions of this article shall come into force when ten States 
Parties to the present Covenant have made declarations under paragraph 1 
of this article. Such declarations shall be deposited by the States Parties 
with the Secretary-General of the United Nations, who shall transmit 
copies thereof to the other States Parties. A declaration may be withdrawn 
at any time by notification to the Secretary-General. Such a withdrawal 
shall not prejudice the consideration of any matter which is the subject 
of a communication already transmitted under this article; no further 
communication by any State Party shall be received after the notification 
of withdrawal of the declaration has been received by the Secretary-General, 
unless the State Party concerned has made a new declaration. 
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ARTICLE 42 


t 


1. (a) If a matter referred to the Committee in accordance with Article 
41 is not resolved to the satisfaction of the States Parties concerned, the 
Committee may, with the prior consent of the States Parties concerned, 
appoint an ad hoc Conciliation Commission (hereinafter referred to as the 
Commission). The good offices of the Commission shall be made available 
to the States Parties concerned with a view to an amicable solution of the 
matter on the basis of respect for the present Covenant; 

(b)! The Commission shall consist of five persons acceptable to the States 
Parties concerned. If the States Parties concerned fail to reach agreement 
within three months on all or part of the composition of the Commission 
the members of the Commission concerning whom no agreement has been 
reached shall be elected by secret ballot by a two-thirds majority vote of 
the Committee from among its members. 

2. The members of the Commission shall serve in their personal capacity. 
They shall not be nationals of the States Parties concerned, or of a state 
not party to the present Covenant, or of a State Party which has not made 
a declaration under Article 41, 

3. The Commission shall elect its own Chairman and adopt its own rules 
of procedure. 

4, The meetings of the Commission shall normally be held at the Head- 
quarters of the United Nations or at the United Nations Office at Geneva. 
However, they may be held at such other convenient places as the Commis- 
sion may determine in consultation with the Secretary-General of the 
United Nations and the States Parties concerned. 

5. The secretariat provided in accordance with Article 36 shall also 
service the commissions appointed under this article. 

6. The information received and collated by the Committee shall be made 
available to the Commission and the Commission may call upon the States 
Partiés concerned to supply any other relevant information. | 

7. When the Commission has fully considered the matter, but in any 
event not later than twelve months after having been seized of the matter, 
it shall submit to the Chairman of the Committee a report for communica- 
tion to the States Parties concerned. 

(a), If the Commission is unable to complete its consideration of the 
matter within twelve months, it shall confine its report to a brief statement 
of the status of its consideration of the matter; 

(b) If an amicable solution to the matter on the basis of respect for 
human rights as recognized in the present Covenant is reached, the Com- 
mission shall confine its report to a brief statement of the facts and of the 
solution reached. 

(e), If a solution within the terms of sub-paragraph (b) is not reached, 
the Commission’ s report shall embody its findings on all questions of fact 
relevant to the issues between the States Parties concerned, and its views 
on the possibilities of an amicable solution of the matter. This report 
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shall also contain. the written submissions and a record of the oral sub- 
missions made by the States Parties concerned. 

(d) I£ the Commission’s report is submitted under sub-paragraph (e), 
the States Parties concerned shall, within three months of the receipt of 
the report, notify the Chairman of the Committee whether or not they ac- 
cept the contents of the report of the Commission. 

8. The provisions of this article are without prejudice to the responsi- 
bilities of the Committee under Article 41. 

9. The States Parties concerned shall share equally all the expenses of 
the members of the Commission in accordance with estimates to be provided 
by the Secretary-General of the United Nations. 

10. The Secretary-General of the United Nations shall be empowered to 
pay the expenses of the members of the Commission, if necessary, before 
reimbursement by the States Parties concerned, in accordance with para- 
graph 9 of this article. 


ARTICLE 48 


The members of the Committee, and of the ad hec conciliation commis- 
sions which may be appointed under Article 42, shall be entitled to the 
facilities, privileges and immunities of experts on mission for the United 
Nations as laid down in the relevant sections of the Convention on the 
Privileges and Immunities of the United Nations. 


ARTICLE 44 


The provisions for the implementation of the present Covenant shall 
apply without prejudice to the procedures prescribed in the field of human 
rights by or under the constituent instruments and the conventions of the 
United Nations and of the specialized agencies and shall not prevent the 
States Parties to the present Covenant from having recourse to other 
procedures for settling a dispute in accordance with general or special 
international agreements in foree between them. 


ARTICLE 45 


The Committee shall submit to the General Assembly of the United Na- 
tions through the Economic and Social Council, an annual report on its 
activities. 


PART V 
ARTICLE 46 


Nothing in the present Covenant shall be interpreted as impairing the 
provisions of the Charter of the United Nations and of the constitutions of 
the specialized agencies which define the respective responsibilities of the 
various organs of the United Nations and of the specialized agencies in 
regard to the matters dealt with im the present Covenant. 
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ARTICLE 4:7 


pe E 


Nothing in the present Covenant shall be interpreted as impairing the 
inherent right of all peoples to enjoy and utilize fully and freely their 
natural wealth and resources. 


| 
{ 
| ` PART VI 
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ARTICLE 48 
! 


Pinatas Ee thee me 


the Tarea Nations or member of any of its eRe oe by any 
State Party to the Statute of the International Court of Justice, and by 
any other state which has been invited by the General Assembly of the 
United Nations to become a party to the present Covenant, 

2. The present Covenant is subject to ratification. Instruments of ratifi- 
-cation shall be deposited with the Secretary-General of the United Nations. 

3. The present Covenant shall be open to accession by any state referred 
to in paragraph 1 of this article. 

4. ‘Accession shall be effected by the deposit of an instrument of accession 
with the Secretary-General of the United Nations. 

5. The Seeretary-General of the United Nations shall inform all states 
which have signed this Covenant or acceded to it of the deposit of each 
instrument of ratification or accession. 


l 
| 
| 


ARTICLE 49 
1. The present Covenant shall enter into force three months after the 
date of the deposit With the Secretary-General of the United Nations of 


the thirty-fifth instrument of ratification or instrument of accession. 
a F ‘or each state ratitying the present Covenant or acceding to it after 
the deposit of the thirty-fifth instrument of ratification or instrument of 


accession, the present Covenant shall enter into force three months after 
the date of the deposit of its own instrument of ratification or instrument 


of accession. 


! 
ARTICLE 50 


| 
The provisions of the present Covenant shall extend to all parts of federal 


states without any limitations or exceptions. 


| . ARTICLE 51 


1. Any State Party to the present Covenant may propose an amendment 
and file it with the Secretary-General of the United Nations. The Secre- 
tary-General of the United Nations shall thereupon communicate any pro- 
posed amendments to the States Parties to the present Covenant with a 
request that they notify him whether they favour a conference of States 
Parties for the purpose of considering and voting upon the proposals, In 
the event that at least one third of the States Parties favours such a con- 
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ference, the Secretary-General shall convene the conference under the 
auspices of the United Nations. Any amendment adopted by a majority 
of the States Parties present and voting at the conference shall be sub- 
mitted to the General Assembly of the United Nations for approval. 

2. Amendments shall come into force when they have been approved by 
the General Assembly of the United Nations and accepted by a two-thirds 
majority of the States Parties to the present Covenant in accordance with 
their respective constitutional processes. 

3. When amendments come into force, they shall be binding on those 
States Parties which have accepted them, other States Parties still being 
bound by the provisions of the present Covenant and any earlier amend- 
ment which they have accepted. 


ARTICLE 52 


Irrespective of the notifications made under Article 48, paragraph 5, the 
Seeretary-General of the United Nations shall inform all states referred 
to in paragraph 1 of the same article of the following particulars: 


(a) Signatures, ratifications and accessions under Article 48; 

(b) The date of the entry into force of the present Covenant under 
Article 49 and the date of the entry into force of any amendments under 
Article 51. 


ARTICLE 53 


1. The present Covenant, of which the Chinese, English, French, Russian 
and Spanish texts are equally authentic, shall be deposited in the archives 
of the United Nations. 

2. The Seeretary-General of the United Nations shall transmit certified 
copies of the present Covenant to all states referred to in Article 48. 


OPTIONAL PROTOCOL TO THE INTERNATIONAL COVENANT on CIVIL 
AND POLITICAL Rieuts 


The States Parties to the present Protocol, 

Considering that in order further to achieve the purposes of the Covenant 
on Civil and Political Rights (hereinafter referred to as the Covenant) and 
the implementation of its provisions it would be appropriate to enable the 
Human Rights Committee set up in Part IV of the Covenant (herein- 
after referred to as the Committee) to receive and consider, as provided in 
the present Protocol, communications from individuals claiming to be 
victims of violations of any of the rights set forth in the Covenant, 

Have agreed as follows: 


ARTICLE 1 


A State Party to the Covenant that becomes a party to the present 
Protocol recognizes the competence of the Committee to receive and consider 


| 
| 
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communications from individuals subject to its jurisdiction who claim to 
be victims of a violation by that State Party of any of the rights set forth 
in the Covenant. No communication shall be received by the Committee 
if it concerns a State Party to the Covenant which is not a party to the 
present Protocol. 


| ARTICLE 2 


Subject to the provisions of Article 1, individuals who claim that any of 
their, rights enumerated in the Covenant have been violated and who have 
exhausted all available domestic remedies may submit a written communi- 


cation to the Coramittee for consideration. 


2 ARTICLE ‘3 

The Committee shall consider inadmissible any communication under the 
present Protocol which is anonymous, or which it considers to be an abuse 
of the right of submission of such communications or to be incompatible 
with ithe provisions of the Covenant. 


| 
| 
: ARTICLE 4 

1. Subject to the provisions of Article 3, the Committee shall bring any 
communications submitted to it under the present Protocol to the attention 
of thè State Party to the present Protocol alleged to be violating any pro- 
vision of the Covenant. | 

2. Within six months, the receiving state shall submit to the Committee 
written explanations or statements clarifying the matter and the remedy, 
if any, that may have been taken by that state. 


ARTICLE 5 


1. The Committee shall consider communications received under the 
present Protocol in the light of all written information made available to 
it by the individual and by the State Party concerned. 

2. The Committee shall not consider any communication from an indi- 
vidual unless it has ascertained that: 


(a) The same matter is not being examined under another procedure 
of international investigation or settlement; 
(b) The individual has exhausted all available domestic remedies. 


This shall not be the rule where the application of the remedies is un- 
reasonably prolonged. 

8. The Committee shall hold closed meetings when examining communi- 
cations under the present Protocol, 

4. The Committee shall forward its views to the State Party concerned 
and to the individual. 
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ARTICLE 6 


The Committee shall inelude in its annual report under Article 45 of the 
Covenant a summary of its activities under the present Protocol. 


ARTICLE 7 


Pending the achievement of the objectives of Resolution 1514 (XV) 
adopted by the General Assembly of the United Nations on 14 December 
1960 concerning the Declaration on the Granting of Independence to 
Colonial Countries and Peoples, the provisions of the present Protocol 
shall in no way limit the right of petition granted to these peoples by the 
Charter of the United Nations and other international convertions and 
instruments under the United Nations and its specialized agencies. 


ARTICLE 8 


1. The present Protocol is open for signature by any state which has 
signed the Covenant. 

2. The present Protocol is subject to ratification by any state which has 
ratified or acceded to the Covenant. Instruments of ratification shall be 
deposited with the Secretary-General of the United Nations. 

3. The present Protocol shall be open to accession by any state which has 
ratified or acceded to the Covenant. 

4, Accession shall be effected by the deposit of an instrument of accession 
with the Secretary-General of the United Nations. 

5. The Secretary-General of the United Nations shall inform all states 
which have signed the present Protocol or acceded to it of the deposit of 
each instrument of ratification or accession. 


ARTICLE 9 


1. Subject to the entry into force of the Covenant, the present Protocol 
shall enter into force three months after the date of the deposit with the 
Secretary-General of the United Nations of the tenth instrument of ratifi- 
cation or instrument of accession. 

2. For each state ratifying the present Protocol or acceding to it after 
the deposit of the tenth instrument of ratification or instrument of acces- 
sion, the present Protocol shall enter into force three months after the date 
of the deposit of its own instrument of ratification or instrument of ac- 
cession. 


ÅRTICLE 10 
The provisions of the present Protocol shall extend to all parts of federal 
states without any limitations or exceptions. 
ARTICLE 11 


1. Any State Party to the present Protocol may propose an amendment 
and file it with the Secretary-General of the United Nations. The Secre- 
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tary-General shall thereupon communicate any proposed amendments to the 
States, Parties to the present Protocol with a request that they notify him 
whether they favor a conference of States Parties for the purpose of con- 
sidering and voting upon the proposal. In the event that at least one third 
of the: States Parties favours such a conference, the Secretary-General shall 
convene the conference under the auspices of the United Nations. Any 
amendment adopted by a majority of the States Parties present and voting 
at the conference shall be submitted to the General Assembly of the 
United Nations for approval. 

2. Amendments shall come into force when they have been approved by 
the General Assembly of the United Nations and accepted by a two-thirds 
majority of the States Parties to the present Protocol in accordance with 
their respective constitutional processes. 

3. When amendments come into force, they shall be binding on those . 
States! Parties which have accepted them, other States Parties still being 
bound: by the provisions of the present Protocol and any earlier amend- 
ment which they have accepted. 

| ÅRTICLE 12 

1. Any State Party may denounce the present Protocol at any time by 
written notification addressed to the Secretary-General of the United Na- 
tions. | Denunciation shall take effect three months after the date of receipt 
of the notification by the Secretary-General. 

2. Denunciation shall be without prejudice to the continued application 
of the ‘provisions of the present Protocol to any communication submitted 
under Article 2 before the effective date of denunciation. 


ARTICLE 13 


Sao et Si ni Saat y 


Irrespective of the notifications made under Article 8, paragraph 5, of the 
present Protocol, the Secretary-General of the United Nations shall inform 
all states referred to in Article 43, paragraph 1, of the Covenant of the 
following particulars: 


(a) Signatures, ratifications and accessions under Article 8; 

(b) The date of the entry into force of the present Protocol under 
Article 9 and the date of the entry into force of any amendments under 
Article 11; 

(c) Denuneiations under Article 12. 


ARTICLE 14 


enms dmm m a r 


1. The present Protocol, of which the Chinese, English, French, Russian 
and Spanish texts are equally authentic, shall be deposited in the archives 
of the United Nations. 

2. The Secretary-General of the United Nations shall transmit certified 
copies of the present Protocol to all states referred to in Article 48 of the 


Covenant, 
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TREATIES AND CHANGED CIRCUMSTANCES 
(REBUS SIC STANTIBUS)* 


By OLIVER J. Lissirzyn 
Of the Board of Editors 


The problem of a state’s right to cease or limit its performance of the 
provisions of a treaty on the ground that circumstances have changed is 
an old one. After centuries of doctrinal discussion, the existence, scope 
and modalities of such a right remain controversial and perplexing. Its 
practical importance may at times be exaggerated; but nations dissatisfied 
with the status que continue to regard it as a welcome device for escaping 
from burdensome treaties, while others fear it as a threat to stability and 
to their interests. Terminology has complicated the problem. Scholars, 
in efforts to define the asserted right and its scope or to provide a doctrinal 
basis for its modalities, have resorted to numerous technical labels drawn 
largely from municipal legal systems. Governments, in asserting the right, 
have variously employed or refrained from employing such terms as rebus 
sic stantibus. Terminological diversity has sometimes served to obscure 
substantive similarities and differences in practice and to divert the atten- 
tion of scholars from underlying community interests and policies. 

The Draft Articles on the Law of Treaties formulated by the Interna- 
tional Law Commission in 1966+ contain several provisions relevant to the 
problem here discussed, including Article 59, which explicitly seeks to de- 
limit the scope of the right. Standing by themselves, these provisions are 
likely to exert significant influence on doctrine and practice, for they are the 
most authoritative relevant formulations so far produced in the interna- 
tional community. Their importance is enhanced by the expectation that 
they will serve as the basis of discussion at the forthcoming Diplomatic 


*This article is in part based on my paper entitled ‘‘Stability and Change: Uni- 
lateral Denunciation or Suspension of Treaties by Reason of Changed Circumstances,’’ 
presented at the Sixty-First Annual Meeting of the Ameriean Society of International 
Law in April, 1967, and printed in the 1967 Proceedings of the Society at 186; it in- 
corporates some of the language of that paper. Valuable help was provided by 
Memorandum No. 6, September, 1966, ‘‘¥undamental Change of Cireumstances,’’ pre- 
pared for the Study Group on the I.L.C. Draft Articles on the Law of Treaties, American 
Society of International Law, by the Study Group’s Rapporteur, Dr. Egon Schwelb. 
My conclusions, however, do not necessarily agree with those of Dr. Sechwelb. 

1 These articles, cited hereinafter when appropriate as ‘‘I.L.C. Draft,’’? are printed 
(with the Commentary) in Reports of the International Law Commission on the 
Second Part of Its Seventeenth Session, January 3-28, 1966, and on Its Eighteenth 
Session, May 4—July 19, 1966, U.N. General Assembly, 21st Sess., Official Records, Supp. 
No. 9 (A/6309/Rev. 1) (1966) (hereinafter cited as ‘1966 I.L.O. Rep.’’), and in 1966 
L.L.C. Yearbook (II). They are reprinted in 61 A.J.I.L. 263 (1967). For a detailed 
guide to the articles and their history, see Guide to the Draft Articles on the Law of 
Treaties Adopted by the International Law Commission at Its Highteenth Session, U.N. 
Doc. A/C.6/376, May 11, 1967. 
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Conference on the Law of Treaties.2 Before analyzing and appraising 
these provisions, it is well to establish a framework by identifying the con- 
siderations and community policies underlying the problem and the per- 
plexities to which it has given rise. 

The: basis of much of the law of treaties, as that of the law of contracts 
in municipal legal systems, is the community policy of protecting and 
giving effect to reasonable expectations, and in particular to those stemming 
from agreements. This policy underlies the primary function of in- 
terpretation—that of deciding whether the application of an agreement 
to a particular situation is or is not in accordance with the shared inten- 
tions, expectations and objectives cf the parties. Therefore a treaty should 
not be applied i in circumstances which are so different from those for which 
the parties sought to provide that its application would be contrary to the 
parties’ shared expectations and would defeat their apparent objectives. 

Thus viewed, the problem of the effect of a change of circumstances on 
treaty relationships becomes in principle one of interpretation—of estab- 
lishing the shared intentions and expectations of the parties. This ap- 
proach is consistent with the goal of stability in treaty relationships and 
with the principle of Pacta sunt servanda. If it is conducive to stability 
to protect and effectuate the shared expectations of the parties to a treaty, 
is it not also conducive to stability not to apply the treaty when the parties 
did not expect it to be applied? A treaty is not breached if it is not 
applied in circumstances in which the parties did not intend or expect it 
to be applied. Indeed, to exact performance contrary to shared expecta- . 
tions not only could be regarded as inconsistent with good faith, but could 
also produce resentment which would undermine rather than promote sta- 
bility. | 

The process of interpretation is not always easy or simple. To ascertain 
the specific shared intentions and expectations of the parties is often diff- 
cult. In most cases, furthermore, the parties have no definite intentions 
or expectations with respect to unforeseen future situations. Sometimes 
the language of an instrument is a formula devised to conceal a lack of 
genuine agreement. Even when the original shared intentions and ex- 
pectations are ascertainable, they may have been superseded by new shared 
expectations developed in the course of application of the treaty. But 
methods are available for overcoming the difficulties inherent in the 
process of interpretation. If the original shared expectations of the parties 
have given way to new ones, it is proper to give effect to the latter. When 
evidence as to the parties’ intentions and expectations specifically related 
to the new situation is lacking or conflicting, the task of the interpreter 
is to decide what would have been the reasonable expectations of the parties 
had they foreseen the new situation. This decision must be made in the 
light of the major purposes and objectives of the treaty; it must facilitate 
rather than obstruct the attainment of these objectives. Other factors, in- 


I 
2 The ‘conference is to meet early in 1968. See U.N. General Assembly Res. 2166 
(XXI) on International Conference of Plenipotentiaries on the Law of Treaties, 61 
A.J.LL.' 656 (1967). 
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cluding the interests and expectations of the larger community to which 
the parties belong, may also be taken into account.’ There is no reason 
why these methods of interpretation cannot or should not be used in solving 
the problem of reasonable expectations with respect to performance of 
treaties when circumstances change. 

Some would say that when the specifice genuinely shared intentions and 
expectations of the parties are not ascertainable, the imputation of “‘rea- 
sonable expectations’’ transforms the process of interpretation into one in 
which the decision-makers give effect to their own judgments as to what the 
parties should have intended or expected and, therefore, to their own value 
preferences and concepts of fairness or justice. But, inevitable though 
this result be in many cases, it supplies no adequate reason for denying 
that the problem of effect of changes of circumstances can be regarded as 
one of interpretation. 

Interpretation is an art rather than a science. A subjective element is 
never absent from it. But this inevitable subjectivity is not limitless. It 
is controlled in varying degrees by evidence as to the actual expectations 
and objectives of the parties and the other factors that may properly be 
taken inte account. An interpretation manifestly contrary to such evi- 
dence, or an imputation of improbable expectations, would be generally re- 
garded as arbitrary and unjust. It would not be in accordance with law. 

But giving effect to the ascertained or reasonably imputed expectations 
of the parties may not be the only relevant community policy. There may 
_ be a community policy in favor of peaceful change in some situations. The 
community interest may be best served, regardless of the parties’ earlier 
shared expectations, by putting an end to obligations which come to be 
felt so burdensome that attempts to exact their performance threaten gen- 
eral stability and peace. Some writers and governments have regarded 
the doctrine of rebus sie stantibus as justifying the repudiation of ex- 
cessively burdensome treaty obligations. It may be urged that the goal of 
stability would be furthered rather than frustrated by the development of 
legal devices for putting an end to relationships which come to be resented 
as intolerably burdensome and which the community is not strongly inter- 
ested in enforcing. Stability and change are not necessarily antagonistic 
goals. In a changing world stability must be envisaged as dynamic rather 
than static. It requires continuous adjustments within the community. 
Orderly change serves to maintain the general equilibrium and to prevent 
catastrophic and destructive upheavals. 

Although the two policies relevant to the effect of changes of circum- 
stances are distinct in principle, they are not necessarily competing or 
mutually exclusive in practical application. There may be situations in 


3 Subsequent expectations developed in the course of application of the treaty and 
the interests of the community formed by the treaty may be particularly important in 
the interpretation of treaties which are constituent instruments of international organi- 
zations. Cf., e.g., Gordon, ‘‘The World Court and the Interpretation of Constitutive 
Treaties,’’? 59 A.J.LL. 794 (1965). See, in general, McDougal, Lasswell and Miller, 
The Interpretation of Agreements and World Publie Order (1967). 
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which the continued application of a treaty may be both contrary to the 
shared expectations of the parties end an intolerable burden on one of 
them.; Furthermore, when the genuine shared expectations of the parties 
are not ascertainable, the burdensomeness of the performance of an obli- 
gation in a new situation may well be taken into account by the decision- 
makers as an important factor in the process of interpretation. Never- 
theless, for purposes of clarification and analysis, it is well to keep in mind 
that the two policies are not identical and may not always lead to the 
same results. 

It is not the purpose of this article to present an exhaustive review of 
past practice and opinion concerning the effect of changes of circumstances 
on treaty obligations. But since the problem is often treated as solely 
one of termination of treaties, it must be pointed out that its solution 
by the application of the policy of giving effect to the ascertained or reason- 
ably imputed expectations of the parties—that is, treating it as one of in- 
terpretation—is far from novel. It has considerable support in the prac- 
tice of' states and opinions of writers. This fact has been obscured by the 
terminological diversity to which reference has already been made. 

Chesney Hill, in a still valuable monograph, marshals the names of 
many writers who have viewed the problem of the effect of changes of 
circumstances as one of the intention of the parties.* He says, further: 


'The doctrine as understood by States is clearly based juridically 
upon the intention of the parties at the time of the conclusion of 
the treaty. . . . The same reference to the intention of the parties at 
the time of the conclusion of the treaty appears in the idea that the 
circumstances must be of a nature to take away the raison d’étre or 
cause of the treaty. . 

‘Thus, the doctrine of rebus sic stantibus is based juridically upon 
the intention of the parties. A change of circumstances becomes rele- 
vant to the obligatory force of a treaty only in so far as it is related 
to: the wills of the parties to the treaty at the time of the conclusion 
of the treaty. It is not an objective rule of international law which 
is imposed upon the parties, but is a rule for carrying the intention 
of, the parties into effect.5 


Additional materials, however, remained unnoted by Hill or have become 
available since the publication of his monograph. 
The Harvard Research in International Law, in its Draft Convention on 


the Law of Treaties, laid down the following substantive norm: 


| 
Article 28. Rebus Sic Stantibus 
| 


(a) A treaty entered into with reference to the existence of a state 
of facts the continued existence of which was envisaged by the parties 
asi a determining factor moving them to undertake the obligations 
stipulated, may be declared by a competent international tribunal or 


4 Hill; The Doctrine of ‘‘Rebus Sic Stantibus’’ in International Law 8-10 (1934) 
(9 The University of Missouri Studies, No. 3). 

5 Ibid, 75-77 (footnotes omitted). For a survey, see also Harvard Research in 
Totormational Law, Law of Treaties, 29 A.J.LL. Supp. 653, at 1097-1124 (1935). 


j 
| 
| 


1967] TREATIES AND CHANGED CIRCUMSTANCES 899 


authority to have ceased to be binding, in the sense of calling for 
further performance, when that state of facts has been essentially 
changed.’ 


The Comment to this article indicated that this black-letter text must be 
understood to refer to the intentions of the parties as the basic test, and 
that it was believed to reflect the views of many writers, opinions of national 
and international courts, municipal law analogies, and some state prac- 
tice.” In short, the effort of the Harvard Research to define the norm 
was not designed de lege ferenda, but as approximating existing law. 

Charles Cheney Hyde, an outstanding American writer on the law of 
treaties, while rejecting the term rebus sic stantibus as ‘‘unhelpful,’’ de- 
picts in these words the proper scope of the legal effect of a change of 
circumstances: 


If changed conditions ever serve on principle to confer upon a 
contracting State the right to free itself from obligations laid down 
in a treaty, it is because those conditions mark the existence of a new 
order of things which in a broad sense were not contemplated by the 
parties at the time of the conclusion of their agreement and which 
render highly unreasonable a demand for performance. ... That 
which causes a demand for performance to be unreasonable, and 
which, conversely, clothes a party with freedom to rid itself of the 
obligation to perform is the coming into being of a new condition of 
affairs which was not only not brought to the attention of the parties 
when they concluded their agreement, but also one which, if it had 
then been brought to their attention, would have necessarily produced 
common acknowledgment that the agreement would be inapplicable, 
and hence permit a party to regard it as no longer binding in case that 
condition or situation should subsequently arise. This requirement, 
which refers the matter to the thinking of the contracting parties when 
they concluded their agreement, or to such implications from their 
thought at that time as are impregnable, involves primarily a fact- 
finding endeavor. No formula offers a substitute for it, or points 
unerringly to what needs to be ascertained.® 


The underlying criterion thus seems to be that of the reasonable expecta- 
tions of the parties. 

Lord MeNair, in his treatise on the law of treaties, regards the problem 
as essentially one of intention of the parties, ‘‘implied conditions,” or 
disappearance of the raison d’être of the treaty, and deals with it mainly 
under the general heading of ‘‘Interpretation and Application of 
Treaties.’’® The numerous examples from British practice presented by 
MeNair, including some in which the legal advisers of the British Govern- 
ment upheld the propriety of non-application of a treaty provision by the 
other party im certain situations, could all be explained as instances of 

8 Harvard Research in International Law, op. cit. note 5 above, at 1096. 

7 Ibid. at 1100, 1106, 1110-1111, 1113, 1123. 

82 Hyde, International Law Chiefly as Interpreted and Applied by the United States 
1524 (2nd rev. ed., 1945). See also his comment on the suspension of the International 


Load Line Convention of 1930 by the United States in 1941, text at note 38 below. 
ə MeNair, The Law of Treaties 436-457, 511-513, 662-664, 681-691 (1961). 
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effect given to the imputed intentions or reasonable expectations of the 


parties. His attitude toward broader interpretations of the doctrine of 
rebus sic stantibus is skeptical. MeNair’s approach is largely reflected 
in the following passage: 


Conditions should be implied only with great circumspection ; for 
if, they are implied too readily, they would become a serious threat 
to the sanctity of a treaty. Nevertheless the main object of interpre- 
tation of a treaty being to give effect to the intention of the parties 
in using the language employed by them, it is reasonable to expect that 
circumstances should arise (as they do in the sphere of private law 
| 

contracts) in which it is necessary to imply a condition in order to 
give effect to this intention. A test that is sometimes useful is to ask 
oneself whether it is clear that, if the parties engaged in negotiating 
the treaty had adverted to some contingency, e.g. the occurrence of 
famine or insurrection or similar emergency, they would have agreed 
to provide for it expressly in a particular way, as, for instance, by 
means of a power of temporary suspension of certain provisions ; if SO, 
it! is reasonable to impute to them an intention to contract on the 
basis of such a provision and to imply it as a term or condition in 
the treaty.?° 


Professor Brierly, referring to the judgment of the Permanent Court of 
International Justice in the Free Zones case, says: 


Despite the caution of the language of the Court it seems to define 
clearly the scope of the doctrine. .. . The clausula is not a principle 
enabling the law to relieve from obligations merely because new and 
unforeseen circumstances have made them unexpectedly burdensome 
to; the party bound, or because some consideration of equity suggests 
that it would be fair and reasonable to give such relief, . What 
puts an end to the treaty is the disappearance of the foundation upon 
which it rests; or if we prefer to put the matter subjectively, the treaty 
isiended because we can infer from its terms that the parties, though 
they have not said expressly what was to happen in the event which 
has occurred, would, if they had foreseen it, have said that the treaty 
ought to lapse. In short, the clausula is a rule of construction which 
secures that a reasonable ‘effect shall be given to the treaty rather than 
the unreasonable one which would result from a literal adherence to 
its expressed terms only. 

On this view the similarity between the doctrine of rebus sic 
stantibus and that of the ‘‘irplied term” in the English law of the 
frustration of contract is very close. ... Both doctrines attempt not 
to defeat but to fulfil the intention, or as the English cases call it the 

prenna intention,’’ of the parties. as 

As defined by the Permanent Court the doctrine of rebus sie stantibus 
is clearly a reasonable doctrine which it is right that international law 
should recognize. . . 1 


He goes on to point out that, as so defined, the doctrine is of limited scope 
and does not solve the problem of oppressive treaties which the parties did 
not intend to be ended. He does not believe that this problem, essentially 
political, ean be solved by existing law or by manipulation of legal doc- 


10 Ibid. 436; see also 687-688, 690-691. 
11 Brierly, The Law of Nations 336-337, 388 (6th ed. by Waldock, 1963). 
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trines. The remedy is to be sought in political action. A similar view is 
taken by Professor Bishop, who says that if the doctrine ‘‘be limited to cases 
in which the parties contracted with reference to a set of conditions which 
has changed, and we can be confident that if they had foreseen the change 
they would have said that the treaty should lapse, the rule becomes a 
reasonable rule of construction of the treaty.” +? 

The intentions-of-parties approach finds a strong expression in the 
Restatement of the Foreign Relations Law of the United States. Section 
153, which appears under the topie of ‘‘Special Problems of Interpreta- 
tion,’’ reads as follows: 


Rule of Rebus Sic Stantibus: Substantial Change of Circumstances 


(1) An international agreement is subject to the implied condition 
that a substantial change of a temporary or permanent nature, In a 
state of facts existing at the time when the agreement became effective, 
suspends or terminates, as the case may be, the obligations of the 
parties under the agreement to the extent that the continuation of the 
state of facts was of such importance to the achievement of the ob- 
jectives of the agreement that the parties would not have intended the 
obligations to be applicable under the changed circumstances. 


(2) A party may rely on an interpretation of the agreement as indi- 
cated in Subsection (1) as a basis for suspending or terminating per- 
formance of the obligations in question only if it did not cause the 
change in the state of facts by action inconsistent with the purpose 
of the agreement and has otherwise acted in good faith. 


(3) When the conditions specified In Subsection (1) apply only to a 
separable portion of the agreement, suspension or termination applies 
only to that portion.’ 


The Comment adds in part: 


The rule stated in this Section is a rule of interpretation designed 
to ascertain the intended obligations of the parties rather than a 
principle that relieves a party from performing its obligations. .. . 
The change of facts must be substantial, and only a particular state 
of facts, the continuing existence of which can be shown to have been 
assumed by the parties to be essential to the achievement of the ob- 
jectives of the agreement, is relevant.*4 


Placing rebus sic stantibus squarely under the rubric of ‘‘interpretation’”’ 
may seem novel, but it is so only in form. It is the logical consequence 
of viewing the problem as one of giving effect to the ascertained or reason- 
ably imputed shared intentions, expectations and objectives of the parties. 

The extensive but largely unnecessary use by many writers of concepts 
derived from municipal law such as ‘‘implied term,” ‘‘implied condition,” 


12 Bishop, ‘‘General Course of Publie International Law, 1965,’’ 115 Hague 
Academy, Recueil des Cours 151, at 360 (1965, IT). See also Briggs, The Law of 
Nations 917-918 (2nd ed., 1952); 1 Schwarzenberger, International Law (International 
Courts and Tribunals: I) 543 (8rd ed., 1957}; and Monaco, Manuale di Diritto Inter- 
nazionale Pubblico 101-102 (1960). 

13 American Law Institute, Restatement Second, Foreign Relations Law of the United 
States 467 (1965). 14 Ibid. 468. 
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‘‘rasolutive condition,” ‘‘frustration’’ and the like often obscures the 
underlying policy of giving effect to the ascertained or reasonably imputed 
shered expectations of the parties.1* Particularly confusing is the adoption 
by some writers of a “‘presumption’’ that an ‘‘implied term” or a ‘“‘tacit 
clause rebus sic stantibus” is contained in every treaty." This unneces- 
sary and formalistie fiction gives rise to just but basically irrelevant 
criticism by other writers and serves to obscure and discredit the view 
of the! problem as essentially one of interpretation. Numerous writers, 
who do not need to be listed here, reject the intentions-of-parties approach 
in favor of an ‘‘objective rule of law’’ concept of she problem. 

Dome instances of invocation of a change of circumstances in state 
practice which have escaped the attention cf Hill and the Harvard Research 
or oecurred too late to be included in their surveys will now be examined.*® 

Tn 1891, Brazil and the United States concluded by an exchange of 
no-es a reciprocal trade arrangement. On the part of the United States, 
this arrangement was made under the authority of Section 3 of the Act of 
Coagress of October 1, 1890.° The arrangement provided for its termina- 
tion by, a three-months’ notice which was to take efect either on January 
1 or July 1, as the case might be. In 1894, another Act of Congress 
superseded, to the extent that they were inconsistent with the new law, 
the duties which had been proclaimed by the President to give effect to 
the arrangement.” Upon learning of the new United States legislation, 
the Brazilian Government notified the United States of its intention to 
terminate the agreement as of January 1, 1895, pursuant to the termination 
provision in it. The United States, however, took the position that the 
new Act of Congress operated to terminate immediately the inconsistent 
previsions of the arrangements, and that no notice of termination was 
necessary. The United States Government viewed the arrangement as 
noi a binding treaty, but nevertheless said: 


Tt is manifest that the arrangement thus concluded rested wholly 
on legislation adopted by the United States of America and the United 
States of Brazil, respectively, and that the terms of this legislation 
were well known to the executive departments of both Governments, 
and were recognized by them as the basis of their action. So far, 


2i For some examples, see McNair, op. cit. note 9 above; Fairman, ‘‘Implied Reso- 
lute Conditions in Treaties,’’? 29 A.J.IL. 219 (1935). 

13 This does not mean, of course, that serious comparative studies of possibly relevant 
priaciples in municipal law may not usefully serve to clarify the underlying com- 
munity policies and the appropriateness of their application in international law. Cf., 
CG m Smit, ‘í Frustration of Contract: A Comparative Attempt at Consolidation,’’ 58 
Colambia Law Rev. 287 (1958). 

1° Harvard Research in International Law, op. cit. note 5 above, at 1100. 

13 States sometimes invoke a change of circumstances without using the expression 
reb is ste stantibus or stating any general principle. This fact, of course, does not 
diminish the value of such invocations as precedents. This brief survey stresses state 
pratice|rather than its classification in doctrinal terms. 

1126 Stat. 567, 612 (1890), For correspondence constituting the arrangement, see 
1891 U. | S. Foreign Relations 43-47 (1892). 

2428 Stat. 509 (1894). 
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therefore, as the arrangement may have been considered as an inter- 
national agreement, it was made subject to the terms of that legisla- 
tion . . . it cannot be supposed that it was intended, by the simple 
exchange of notes... to bind our Governments as by a treaty... 
beyond the time when the Congress of the United States might, in the 
exercise of its constitutional powers, repeal the legislation under 
which the arrangement was concluded. By the terms of that legisla- 
tion the President, so long as it was enforced, was invested with power 
to suspend its provisions touching the free entry of the specified 
articles, under certain conditions the existence of which was to be 
determined by himself. It is to be assumed that the stipulation in the 
notes referred to, in relation to the termination of the arrangement 
with Brazil was made with reference to that power, and that it was 
intended by the Executive merely as a declaration of the manner in 
which he would, in the particular case, exercise the special power 
conferred upon him. No other effect, it is conceived, can reasonably 
be ascribed to the stipulation.** 


A somewhat similar situation arose between France and the United 
States in 1909. Pursuant to Section 4 of the Tariff Act of 1909,” the 
United States gave notice of termination of its 1898 reciprocal commercial 
agreement with France, which had been made on the basis of the Tariff 
Act of 1897 (expressly mentioned in the agreement) and contained no 
provision for termination.” When the French Government objected, the 
Department of State wrote in part that 


these commercial agreements, not being treaties in the constitutional 
sense, and hence not requiring the concurrence of the Senate of the 
United States, but having been negotiated under the authority of 
and in accordance with the legislative provisions contained in section 
3 of the tariff act of July 24, 1897, would, in the absence of enabling 
legislation by Congress, have been terminated ipso facto on the going 
into effect of the tariff act of the United States approved August 5, 
1909, which has changed the bases on which these agreements were 
negotiated.* 


Although the United States perhaps regarded the agreements as not 
binding or as terminable at will, these cases must also be regarded as in- 
stances of the effect of a change of circumstances. The United States was 
prepared to maintain that, even if the agreements were binding, they were 
not intended nor could reasonably be expected to survive the passage of 
inconsistent legislation by Congress. This point was made with particular 
clarity in the correspondence with Brazil, but it is also implicit in the 
reply to France. The following should be specially noted: (1) The 
effect of the change of circumstances is related to the specifie expectations 
of the parties as implied from their knowledge of the legislative basis of 
the agreements. (2) The agreements did not expressly provide for the 


211894 U. S. Foreign Relations 80-81 (1895). For correspondence, see ibid. 77-83. 

22 36 Stat. 11, 83 (1909). 

23 1 Malloy, Treaties, Conventions, International Acts, Protocols and Agreements, 542 
(1910) (Sen. Doe. No. 357, Glst Cong., 2d Sess.). For the 1897 Act, see 30 Stat. 151, 
203 (1897). 

245 Hackworth, Digest of International Law 429 (1943). 
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effect of the change in their legislative bases, although the probability 
of eventual change must have been contemplated. (3) The fact that the 
Brazilian (unlike the French) agreement contained an express provision 
for termination on notice did not prevent, in the view of the United States, 
immediate cessation of performance when the essential basis of the agree- 
ment disappeared. (4) The change of circumstances was brought about 
by the deliberate action of the party invoking it; it was a change in the 
: governmental policy of that party. (5) In the case of the Brazilian agree- 
ment, some of the provisions might have survived the change, since the new 
tariff act abrogated only provisions inconsistent with it. (6) No notice of 
termination was regarded by the United States as necessary, except as 
provided by Congress. 

On December 14, 1932, the French Chamber of Deputies adopted a 
resolution declaring that the Franco-American agreements of 1926 pro- 
viding|for the payment of the French war debt Lad lost their force and 
should} be renegotiated.” In the preamble, the Chamber recited: ‘‘Qu’en 
vertu Pun principe reconnu du droit international public, les traités et 
conventions doivent étre exécutés rebus sic stantibus.” It asserted that 
the ‘determining circumstance’’ (la circonstance déterminante) of the war- 
debt settlement between France and the United Szates was the regime of 
payments which France had the right to expect from Germany under 
existing treaties, and referred to several statements to that effect made 
at the signature and ‘ratification of the agreements. It then stated that 
this determining circumstance had been profouncly modified (intégrale- 
ment modifiée) by the suspension of all intergovarnmental payments in 
June, 1931, and the consequent Lausanne Conference, and that this modi- 
fication of cireumstances had been brought about on the imitiative of 
President Hoover and was therefore the work of the American Govern- 
ment. it concluded: 


La Chambre déclare que les circonstances déterminantes ayant été 
intégralement modifiées et devant le demeurer sous peime de voir 
s aggraver la situation mondiale, les accords intervenus sur les dettes 
ont perdu leur force exécutoire et doivent faire Vobjet de nouvelles 
négociations. 


The Chamber had previously refused to appropriate the funds necessary 
for the! payment of an installment due to the United States on December 15, 
1932, causing the fall of the Herriot cabinet.2* Stbsequently, the French 
Government never denounced the agreements in question, did not mention 
rebus sic stantibus, and disavowed any intention of breaking international 
engagements; ; but it marshaled and presented in dstail the evidence tend- 
ing to show that the United States had recognized the close connection 
between Allied war debts and German reparations.” Despite repeated 
American reminders, France never resumed payments of its war debt. 

25 [1982] Journal Officiel 3584-3585. For an English translation, see 1 U. S, Foreign 
Relations [1932] 746 (1948). 


26 1 U. S. Foreign Relations [1932] 744-746 (1948). 
271 U. S. Foreign Relations [1933] 873-883 (1950). 
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This incident indicates that France in effect took the position that the 
debt agreements of 1926 were based on the expectation of continued pay- 
ments of reparations by Germany and were tacitly conditioned on the 
latter. In other words, its position was that continuing performance by 
France of her debt agreements with the United States without revision 
after the payment of reparations had been suspended would not have been 
in accordance with the expectations of the parties. It did not purport to 
terminate the debt agreements, but insisted on their revision and sus- 
pended performance. 

In 1939, shortly after the outbreak of war, seven belligerent govern- 
ments notified the Secretary General of the League of Nations that their 
acceptances of the compulsory jurisdiction of the Permanent Court of 
International Justice under the Optional Clause of the Court’s Statute 
would not apply to disputes arising out of events occurring during the war, 
although none of them had made reservations to that effect at the time 
they accepted the Clause. The Government of the United Kingdom, 
which had accepted the Clause as from February 5, 1980, ‘‘for a period of 
ten years and thereafter until such time as notice may be given to terminate 
the acceptance,” presented the most elaborate justification of its action.?® 
First, it stated the circumstances and assumptions under which the com- 
mitment had been made: 


2. The conditions under which His Majesty’s Government gave their 
signature to the Optional Clause were described in a memorandum 
issued at the time . . . a copy of which is enclosed for convenience of 
reference. Paragraphs 15 to 22 of that memorandum state the con- 
siderations which then satisfied His Majesty’s Government that they 
could accept the Optional Clause without making a reservation 
(which they would have been fully entitled to make) as to disputes 
arising out of events occurring during a war in which they might be 
engaged. Those considerations were, in brief, that, by the building-up 
of a new international system based on the Covenant of the League 
of Nations and the Pact of Paris, a fundamental change had been 
brought about in regard to the whole question of belligerent and 
neutral rights... . The effect of this at the time of His Hajesty’s 
Government’s signature was that conditions which might produce a 
justiciable dispute between the United Kingdom as a belligerent and 
another Member of the League as a neutral would not exist, since the 
other Members of the League would either fulfil their obligations under 
Article 16 of the Covenant, or, if they did not, would have no ground 
on which to protest against the measures which His Majesty’s Govern- 
ment might take to prevent action on their part which was inconsistent 
with those obligations. 


It then pointed to the well-known facts of the breakdown of the League 
system and went on to say: 


28 For convenience, the expression ‘‘accepted the Optional Clause’’ is sed here to 
mean ‘‘accepted the compulsory jurisdiction of the Permanent Court of International 
Justice under paragraph 2 of Article 36 of the Court’s Statute [or, mutatis mutandis, 
the corresponding provisions of the Statute of the International Court of Justice].’’ 

29 20 League of Nations Official Journal 408 (1939). 
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No action has been taken under Articles 16 or 17 of the Covenant, 
or: even under Article 11, and, in advance of hostilities, a number of 
States Members of the League have announced their intention of 
maintaining strict neutrality as between the two belligerents. His 
Majesty’s Government are not making a complaint about this state 
ofi affairs, though they fully reserve their rights as a Member of the 
League. "But the position to-day shows clearly that the Covenant 
has, in the present instance, completely broken down in practice, that 
the whole machinery for the preservation of peace has collapsed, and 
that the conditions in which His Majesty’s Government accepted the 
Optional Clause no longer exist. This situation, so fundamentally 
changed from that which existed at the time of their signature of the 
Optional Clause, was mentioned as a possibility in paragraph 22 of the 
Memorandum of 1929, and it was there stated that His Majesty’s 
Government could not conceive that, in the general collapse of the 
whole machinery for the preservation of peace, the one thing left stand- 
ing should be the Optional Clause and the commitments of the sig- 
natories thereunder. 


France, Australia, New Zealand, the Union of South Africa, India and 
Canada sent similar communications and invoked the same change of 
circumstances, but presented less detailed justification for their action than 
did the British Government.*° The five Commonwealth governments, like 
that of' the United Kingdom, had accepted the clause for ten-year periods 
and thereafter until termination; the ten-year periods had not yet expired. 
France had renewed its acceptance of the Clause for another five-year 
period which expired in 1941. Eleven governments, then neutral, upon 
learning of the action of the seven belligerents, expressly reserved their 
rights or points of view," but none attempted to rely on the Optional 
Clause vis-à-vis the belligerents with respect to events occurring during 
the war. 

The following points are significent: (1) The United Kingdom presented 
specific evidence of the nature and scope of the expectations and assump- 
tions on the basis of which it originally accepted the Optional Clause. 
This evidence consisted primarily of a memorandum which had been pub- 
lished at the time of the acceptanca but had apparently not been officially 
circulated to all other governments. Since the other Commonwealth 
governments concerned accepted the Clause at the same time as the United 
Kingdom and in similar terms, they probably acted on the same expecta- 
tions and assumptions. France, which originally accepted the Clause in 
rather different terms, in its 1989 communication specifically referred to 
the British communication and indicated that it shared the same point of 


20 Ibid, 407-411; 21 ibid. 44 (1940). See also Hudson, ‘‘Nineteenth Year of the 
Permanent Court of International Justice,’’ 35 A.J.I.L. 1, 9-10 (1941). Several of the 
Commonwealth governments adopted by express reference the justification given by the 
United Kingdom. 

81 N orway, Sweden and Denmark expressed their reservations ‘‘more particularly’’ 
as regards disputes not connected with the war, thus drawing attention to the question 
whether the justification given by the boalligerents was sufficient to cover all disputes 
arising from events during the war regardless of their connection with the change 
se aca 20 League of Nations Official Journal 410-411 (1939); 21 ibid. 45-47 (1940). 
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view. (2) The changed.situation had been mentioned as a possibility in the 
1929 memorandum; in other words, it cannot be said to have been com- 
pletely unforeseen. The governments concerned had nevertheless refrained 
for understandable reasons from attaching a formal reservation. or limita- 
tion to their acceptance of the Optional Clause. (3) The acceptances of the 
Clause had not been for unlimited periods of time, but all contained express 
provisions for termination. (4) The belligerent governments concerned 
did not terminate or suspend their obligations under the Optional Clause 
before the expiration of the terms for which they had accepted it, but 
sought to hold the scope of its application within the bounds of their 
original expectations; application to disputes arising out of events during 
the war was apparently regarded by them as being outside such bounds. 
In effect, the problem was held to be one of construction. (5) None of the 
governments concerned used the term rebus sic stantibus or stated any 
general doctrine. 

The action of the seven belligerent governments in 1939 must be properly 
regarded not as termination, suspension, modification or revision of their 
obligations under the Optional Clause, but rather as their clarification. 
It is the clearest extant example of the effect of a change of circumstances 
on an international engagement being treated as a problem of giving effect 
to reasonable expectations, that is, as one of interpretation rather than 
termination. It may be urged in some quarters that this example is of 
little value as a precedent in the law of treaties, since the acceptance of 
the Optional Clause, though effected pursuant to a treaty, is a unilateral act 
and the obligations assumed were possibly terminable at will.** Such a 
contention, however, would have little force. It is well established that an 
acceptance of the compulsory jurisdiction of the Court creates a vinculum 
juris with other states signifying similar acceptance. The Court has re- 
peatedly held that a state which has accepted its jurisdiction under Article 
36(2) of the Statute (the ‘‘Optional Clause’’) is bound to submit to it 
vis-à-vis any other state which has accepted it, on the basis of reciprocity, 
so long as the acceptance is in force. The state has assumed an interna- 
tional obligation. Even if the vinculum juris thus established is not re- 
garded as a treaty relationship strictu sensu, it is not perceived why the 
principle underlying the justifications given by the belligerent govern- 
ments would not have equally applied in the case of a treaty, mutatis 
mutandis. It is easy to visualize, for example, a bilateral treaty of com- 
pulsory arbitration concluded by the United Kingdom in 1930 with ex- 
pectations and on assumptions identical with those on the basis of which 
it accepted the Optional Clause. If, after the outbreak of war in 1939, it 
could have shown that these expectations and assumptions had been shared 
by both parties, it is difficult to see why it would have been less justified in 
construing the scope of the treaty as not extending to disputes arising out of 
events during the war than it was justified in so construing the scope of 
its acceptance of the Optional Clause. 


32 Cf. 1 Rosenne, The Law and Practice of the International Court 409 et seg., esp. 
415-418 (1965). 
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AS a matter of fact, action similar to that with respect to the Optional 
Clause was taken by Australia and Canada with respect to their obligations 
under the General Act for the Pacific Settlement of International Disputes 
(a multilateral treaty which included acesptance of the Court’s jurisdic- 
tion) and was justified on the same grounds.** This precedent is clearly 
within ithe scope of the law of treaties. It indicates, moreover, that the 
governments concerned did not regard the acceptance of the Optional 
Clause as essentially different for this purpose from accession to a multi- 
lateral treaty. 

Furthermore, the view that the obligation assumed by the acceptance 
of the Optional Clause is terminable at will until it has been invoked in 
a conerete case by another accepting state is highly controversial, and 
the belligerent governments do not seem to have acted on any such view. 
None of them claimed that their obligations were terminable at will. The 
Commonwealth governments waited until the expiration of the ten-year 
periods specified in their declarations of acceptance before giving notices 
of termination and filing new acceptances containing the wartime exelu- 
sion.*4 Also, the fact that they sought justification for their action in 
1939 in fecal arguments based on original expectations and on the subse- 
quent change of circumstances indicates that they did not act on the 
hypothesis that their obligations were terminable at will. 

Another instance of wartime conditions giving rise to an invocation of a 
change of circumstances occurred in August, 1941, when the United States 
suspended the performance of its obligations under the International Load 
Line Convention of 1930, a multilateral treaty. At the time, the United 
States was a non-belligerent. The President proclaimed: 


Whereas the conditions envisaged by the Convention have been, 
for'the time being, almost wholly destroyed, and the partial and im- 
perfeet enforcement of the Convention can operate only to prejudice 
the victims of aggression, whom it is the avowed purpose of the United 
States of America to aid; and 


Whereas it is an implicit condition to the binding effect of the 
Convention that those conditions envisaged by it should continue 
without such material change as has in fact occurred; and 


Whereas under approved principles of intemaponal law it has be- 
come, by reason of such changed conditions, the right of the United 


83 The | Australian Government, in a telegram of Sept. 7, 1939, to the Secretary 
General of the League, referred to its telegram of the same date concerning its obliga- 
tions under the Optional Clause and said that the same considerations ‘‘apply with 
equal foree in case of General Act.’’? 20 League of Nations Official Journal 412 (1939). 


The Canadian communication made a similar reference. 21 ibid. 47 (1940). Accessions 


to the General Act were for five-yaar terms with automatic extension for a like period 
if no notice of denunciation was given. Some neutral governments made reservations 
concerning the Australian and Canadian action. 20 ibid. 412 (1939), 21 ibid. 48-50 
(1940). The other Commonwealth governments and France had no need to take action 
similar to that of Australia and Canada because prior to the war they had made the 
desired exclusion when modifying their accessions as permitted by Arts. 39 and 45 of the 
Act. For text of the General Act, see 4 Hudson, International Legislation 2529 (1931). 
84 See Hudson, op. cit. note 30 above, at 7-9. 
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States of America to declare the Convention suspended and in- 
operative: 

Now, therefore, I, Franklin D. Roosevelt, President of the United 
States of America, exercising in behalf of the United States of 
America an unquestioned right and privilege under approved principles 
of international law, do proclaim and declare the aforesaid Interna- 
tional Load Line Convention suspended and imoperative in the ports 
and waters of the United States of America, and in so far as the 
United States of America is concerned, for the duration of the present 
emergency.*° 


This action was supported by an opinion of the Acting Attorney General, 
who wrote in part: 


It is clear from its general nature that the convention was a peace- 
time agreement. As stated in its preamble the contracting govern- 
ments entered into it ‘‘to promote safety of life and property at sea 
by establishing in common agreement uniform principles and rules 
with regard to the limits to which ships on international voyages may 
be loaded. . . . This general purpose, as the terms of the convention 
demonstrate, was to be achieved by limiting international competition 
in the loading of cargo vessels. That peacetime commerce and voyages 
were assumed as the basis of the convention is also demonstrated by 
the nature of its detailed provisions and regulations. A perusal of 
them leaves no doubt that peacetime commerce was a basic assumption 
of the treaty. The present situation with respect to shipping is a 
wholly different one. Conditions essential to the operation of the 
convention, and assumed as a basis for it, are in almost complete 
abeyance. . . . International shipping is not being carried on under 
normal conditions subject to agreements arrived at for the purpose of 
regulating international voyages freely undertaken and completed. 
On the contrary, the actual destruction of vessels engaged in such 
commerce, however loaded, is one of the principal means by which 
the war is now being conducted among various of the contracting 
parties. . . . It is well known that the international sea lanes are the 
rendezvous for varied instrumentalities of war set loose for the de- 
struction of shipping. It is equally well known that a serious shortage 
exists in shipping in the case of numerous, if not all, signatories to 
the convention, including those whose defense the Congress has de- 
elared essential to the defense of the United States. . . . In short the 
implicit assumption of normal peacetime international trade, which 
is at the foundation of the Load Line Convention, no longer exists. 

Under these circumstances there is no doubt in my mind that the 
convention has ceased to be binding upon the United States. It is a 
well-established principle of international law, rebus sic. stantibus, 
that a treaty ceases to be binding when the basic conditions upon which 
it was founded have essentially changed. Suspension of the convention 
in such circumstances is the unquestioned right of a state adversely 
affected by such essential change. . 


85 Proclamation No. 2500, Aug. 9, 1941, 6 Fed. Reg. 3999 (1941). The text of the 
Convention is in 47 Stat. 2228 (1933). Hight Latin American states parties to the 
convention consented to the suspension. 5 Dept. of State Bulletin 114 (Aug. 9, 1941). 
No state appears to have protested. The 1941 Proclamation was revoked as of Jan. 1, 
1946, by Proclamation No. 2675, Dec. 21, 1945, 10 Fed. Reg. 15365 (1945). 
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It i is sometimes said that the change which brings the principle into 
operation must be essential or fundamental. But whether or not this 
is an integral part of the principle itself, there can be no doubt that 
the changed conditions affecting the Load Line Convention are most 
essential and most fundamental. 

As to the procedure to be adopted by the Government that relies on 
the principle of rebus sic stantibus, it may well be that ordinarily 
the procedure would call for the government to inform the other parties 
to the treaty with respect to the matter and request agreement for 
termination or suspension of the treaty. The matter of procedure, 
however, does not affect the right of termination or suspension... . 
The fundamental character of the change in conditions underlying the 
treaty . . . leaves the Government of the United States entirely free 
to declare the treaty inoperative or to suspend it for the duration of 
the present emergency.** 


The action of the United States Government in this situation was eriti- 
cized from different points of view by a number of commentators, notably 
Professors Briggs and Hyde. Professor Briggs pointed out the dubious 
status of the doctrine of rebus sic stantibus in international law. Citing 
Chesney, Hill’s monograph, he added: 


, the few states which have invoked it have been in agreement on 
one! point: the doctrine has been “‘clearly based juridically upon the 
intention of the parties at the time of the conclusion of the treaty.” 


He concluded, however, that ‘‘the evidence presented by the Attorney 
General: fails to establish that the parties to the convention—the purpose 


of which was to establish minimum safety regulations—intended that the 
occurrence of war should release the parties from the obligations as- 
sumed.” Furthermore, he denied the existence of necessity for the sus- 
pension 'of the convention.*” 

Professor Hyde took a different position. He regretted the Acting At- 
torney General’s reliance on the phrase rebus sic stantibus and strongly 
doubted the existence in international law of a doctrine such as that stated 
in the opinion, but concluded: 


There was doubtless good reason for the United States to proclaim 
its freedom from the further operation of the International Load 
Line Convention, at least during the continuance of the war. That 
reason was, in substance, the circumstance that it could not possibly 
have been the design of the contracting parties when they concluded 
the: Convention, that it should remain necessarily binding upon the 
coming into being of the conditions to which both the Acting Attorney 
General and the President referred; and that when those conditions 
did: come into being, a contracting party confronted with a situation 
such as that which prevailed in July 1941, might, by appropriate 
action, free itself, at least for the time being, from the burdens of the 
arrangement.** 


8640 Ops. Atty. Gen. 119, 120-123 (1941). 

37 Briggs, ‘‘The Attorney General Invokes Rebus Sic Stantibus,’’ 36 A.J.1L. 89, at 
90, 93 (1942). 

38 2 Hyde, op. cit. note 8 above, at 1527. 
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The United States may have come to regret setting in such strong 
terms a precedent in favor of the existence of a doctrine of rebus sic 
stantibus. Nevertheless, the precedent cannot be ignored. The following 
points must be noted: (1) Implicit in the Acting Attorney General’s 
opinion is the contention that it would have been contrary to the shared 
intentions and expectations of the parties to regard the convention as 
applicable in the circumstances which existed in the summer of 1941. 
(2) The convention was declared to be suspended and inoperative with 
respect to the United States ‘‘for the duration of the present emergency,’’ 
but it was not denounced. The suspension was lifted and the convention 
re-entered into full force when the circumstances which caused its sus- 
pension ceased to exist. (3) The convention contained a provision permit- 
ting denunciation on twelve months’ notice. (4) There was no attempt 
to invoke any traditional rule concerning the effect of war on treaties. 
Such rules generally apply only between opposing belligerents and the 
United States was not a belligerent at the time; it was not, therefore, in a 
technical sense a case of ‘‘the effect of war on treaties.’’ 

In the several instances of state action just reviewed, which are ilus- 
trative rather than exhaustive of recent practice, the governments invoking 
the changes of circumstances can all be regarded as maintaining in effect 
that their actions were not inconsistent with the general community policy 
of protecting and effectuating ascertained or reasonably imputable shared 
expectations of parties to international agreements. In short, these in- 
stances support the view that the problem of the legal effect of changes of 
circumstances on treaty relationships is one of determining the parties’ 
shared intentions, expectations and objectives, that is, a problem of in- 
terpretation.*® 

The instances of state practice here reviewed and the approach to the 
problem of the effect of changes of circumstances as one of application of 
the shared expectations of the parties both lead to the following con- 
clusions : 


(1) Termination of a treaty obligation is not the only possible and 
proper effect of invocation of a change of circumstances. Depending on 
the expectations of the parties and the nature of the change, the proper 
effect may be suspension or limitation of performance, as the case may be. 

(2) Strictly speaking, there is no requirement in all cases that non- 
performance be preceded or accompanied by a formal notice to the other 
parties, although concern for orderliness, prudence and courtesy make 
the giving of such notice generally desirable. If the treaty operates as 
municipal law, a formal enactment or proclamation may be necessary. 

(8) The exercise of the right to cease or limit performance does not 


39 It is noteworthy that in all these instances the governments which invoked the 
justification of a change of circumstances were successful in the sense that they ef- 
fectively terminated, suspended or limited their performance of the obligations in 
question, although they were generally less successful in persuading other parties that 
the justification was valid. 
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depend on the specifie consent of the other party or upon a third-party 
decision: 

(4) The presence in a treaty of a clause limiting its duration or pro- 
viding for denunciation does not exclude the invocation of a change of 
circumstances as a ground for immediately ceasing or limiting perform- 
ance. | 

(5) A change of cireumstances may be invoked even if it was not ‘‘un- 
foreseen’’ in an absolute sense. Tke parties may have been aware of the 
possibility of the change but for various reasons failed to provide for it 
expressly. 


These | conclusions, though supported by practice and legal logic, may 
not in all cases lead to desirable results. International publie policy may 
require the imposition of restrictions upon the exercise by states of a 
right to cease or limit their performance of treaty provisions on the ground 
of a change of circumstances even when it might be justified as an appli- 
cation of the policy of giving effect to the parties’ shared expectations. 
Analogous restrictions can be found in the municipal law of contracts. 

At this point, it is worth repeating that the policy of giving effect to 
reasonable expectations is not the only community policy relevant to the 
problem! of effect of changes of circumstances. Another relevant policy 
is that of facilitating peaceful change in some situations. As already 
pointed out, it is not the purpose of this article to present an exhaustive 
survey of practice concerning the effect of a change of circumstances. 
The purpose has been merely to show the extent to which the expectations- 
of-parties approach has been adopted in recent practice and to indicate 
its modalities. A comprehensive survey would no doubt find instances of 
states invoking changes of circumstances in situations where the policy 
of giving effect to reasonable expectations might not explain the invocation. 
The two policies must be kept in mind as we examine the relevant pro- 
visions of the I.L.O. Draft. 

In some degree, the 1.L.C. Draft reflects both approaches to the problem 
of the réle of changes of circumstances in treaty relationships—the ex- 
pectations-of-parties approach and the intolerable-burden approach. The 
relevant) articles of the Draft, however, fail to clarify or fully mesh the ` 
policies junderlying the two approaches. The resulting formulations are 
open to differing interpretations and applications. 

Article 59 of the Draft deals explicitly with the principle that a change 
of circumstances may be invoked as a ground for terminating or with- 
drawing from a treaty: 


i 


ARTICLE 59 
Fundamental change of circumstances 


1: A fundamental change of circumstances which has occurred with 
regard to those existing at the time of the conclusion of a treaty, and 
which was not foreseen by the parties, may not be invoked as a ground 
for terminating or withdrawing from the treaty unless: 


: 
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(a) The existence of those circumstances constituted an essential 
basis of the consent of the parties to be bound by the treaty; and 

(b) The effect of the change is radically to transform the scope of 
obligations still to be performed under the treaty. 


2. A fundamental change of circumstances may not be invoked: 


(a) As a ground for terminating or withdrawing from a treaty 
establishing a boundary ; 

(b) If the fundamental change is the result of a breach by the 
party invoking it either of the treaty or of a different international 
obligation owed to the other parties to the treaty. 


The underlying purpose of this formulation is indicated, though not with- 
out ambiguities, in the Commentary to Article 59. Stressing its desire to 
establish ‘‘an objective rule of law by which, on grounds of equity and 
justice, a fundamental change of circumstances may, under certain con- 
ditions, be invoked by a party as a ground for terminating the treaty,” 
the Commission rejects as an undesirable fiction the concept of a “‘tacit 
condition”? or ‘‘implied term,’’ since it ‘‘increased the risk of subjective 
interpretations and abuse.” The Commission points in the direction of 
having accepted the intolerable-burden approach in the following passages: 


(6) The Commission concluded that the principle, if its applica- 
cation were carefully delimited and regulated, should find a place in 
the modern law of treaties. A treaty may remain in force for a long 
time and its stipulations come to place an undue burden on one of the 
parties as a result of a fundamental change of circumstances. Then, 
if the other party were obdurate in opposing any change, the fact 
that international law recognized no legal means of termimating or 
modifying the treaty otherwise than through a further agreement 
between the same parties might impose a serious strain on the relations 
between the States concerned; and the dissatisfied State might ulti- 
mately be driven to take action outside the law. The number of 
cases calling for the application of the rule is likely to be comparatively 
small. . . . Nevertheless, there may remain a residue of cases in which, 
failing any agreement, one party may be left powerless under the 
treaty to obtain any legal relief from outmoded and burdensome 
provisions. It is in these cases that the rebus sic stantibus doctrine 
cauld serve a purpose as a lever to induce a spirit of compromise im the 
other party. Moreover, despite the strong reservations often ex- 
pressed with regard to it, the evidence of the acceptance of the doctrine 
in international law is so considerable that it seems to indicate a recog- 
nition of a need for this safety-valve in the law of treaties. 


The Commission also refers to the doctrine as ‘‘an instrument of peaceful 
change.” Yet it is aware of ‘‘the risks to the security of treaties which 
this doctrine presents in the absence of any general system of compulsory 
jurisdiction.” The Commission also ‘‘decided that, in order to emphasize 
the objective character of the rule, it would be better not to use the term 
‘rebus sic stantibus’ either in the text of the article or even in the title, 
and so avoid the doctrinal Implication of that term.”’ 

The preference of the Commission for ‘‘an objective rule of law” and 
its rejection of the intentions and expectations of the parties as the test 
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are not! explicitly and adequately expiained. The rejection of the fiction 
of a “tacit condition’’ or ‘‘implied term” is not a sufficient explanation, 
since the members of the Commission must have been aware that the ex- 
pectations-of-parties approach does not depend on the acceptance of this 
outworn fiction. Some indications of the reasons for the Commission’s 
preference are perhaps to be found in the Second Report on the Law of 
Treaties submitted by Sir Humphrey Waldock, the Commission’s Special 
Rapporteur on the subject, which formed the basis of the Commission’s 
work on the topic of changes of circumstances. He rejects the fiction 
of an “implied term’’ as ‘‘undesirable’’ since, ‘‘by making the doctrine 
dependent upon the intentions of the parties, it invites subjective interpre- 
tations and adds to the risk of abuse.’’ Yet he criticizes a draft submitted 
by the previous Special Rapporteur, Sir Gerald Fitzmaurice, as perhaps 
“framed in terms which are too subjective,” which come ‘‘near to re- 
introducing the fiction of the implied condition and, if literally interpreted, 
might almost exclude any operation of the rebus sie stantibus doctrine.” *° 
Trying to give effect to the intenticns of the parties, in other words, is to 
be feared because it might either add to the risk of abuse or limit the 
operation of the doctrine too strictly. Nevertheless, Sir Humphrey states: 


j| » 

Although the doctrine is properly to be regarded as an objective rule 
of law, its application in any given case cannot be divorced from the 
intentions of the parties at the time of entering into the treaty; 
for'the rationale of the rule is that the change of circumstances 
makes the treaty obligations today something essentially different 
from the obligations originally undertaken. The problem is to define 
the relation which the change of circumstances must have to the original 
intentions of the parties and the extent to which that change must 
have affected the fulfilment of those intentions.* 


The Commentary to Article 59 and the published records of debates in 
the Commission disclose a general desire to emphasize the need. for the 
stability! of treaties and the narrow and exceptional character of the doc- 
trine of rebus sic stantibus. There was general agreement to state the 
docenne as ‘‘an objective rule of law,’’ but, in Sir Humphrey’s words, 


there was some difference between what members meant when they 
spoke of the objective character of the rule. Some members regarded 
the doctrine as applicable only when the change related to circum- 
stances which had originally constituted an essential foundation of 
the treaty ; others seemed to regard the doctrine as an absolute over- 
riding principle whereby subsequent changes, whether related to the 
original basis of the contract or not, could be invoked ky a party as a 
ground for dissolution of the treaty. i 


40 1963| LLC. Yearbook (II) 36, at 83, 84. 

41 Ibid. 84. 

42 See, e.g. . 1966 I.L.C. Yearbook (1), Pt. I, 75, 78-82, 85-86, 130. ‘‘In addition, it 
[the Commission] decided to emphasize the exceptional character of this ground of 
termination or withdrawal by framing the article in negative form .. .’’ 1966 I.L.C. 
Rep. 87 cComuneutary to Art. 59). 43 1963 I.L.C. Yearbook (1) 156. 
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It was recognized that the Commission’s formulation of the principle 
combined subjective and objective elements.** 

Although the final product of the Commission’s work, as formulated in 
Article 59, reflects unavoidable compromises, it is probably correct to say 
that it represents a leaning toward closely circumscribing the operation of 
the doctrine. The Commission’s treatment of the problem, however, 
serves to obscure and confuse the issues. In particular, the distinction 
between ‘‘objective’’ and ‘‘subjective’’ rules, borrowed from municipal 
law, is highly abstract and misleading when it is applied to the problem 
of the legal effect of changes of circumstances on treaty relationships. 
Although the intentions, expectations and objectives of the parties to a 
treaty are ‘‘subjective,’’ the ascertainment of their existence and their 
shared character requires reliance on objective evidence. Such evidence 
limits the subjectivity of the process of interpretation. On the other 
hand, an allegedly ‘‘objective’’ rule of law may be cast in such general 
and vague terms that it leaves room for wide differences In subjective 
appreciation of their meaning. This is true of Article 59. The ambiguities 
residing in the expressions ‘‘fundamental change,’’ ‘‘not foreseen by 
parties,’’ ‘‘an essential basis of the consent of the parties,” and ‘‘radically 
to transform the scope of obligation’’ are patent. The Commentary pro- 
vides no useful explanation of these expressions. It fails to explain how 
‘fan essential basis of the consent of the parties’’ can be established with- 
out a large degree of ‘‘the risk of subjective interpretations,’’ let alone 
how Article 59 itself can be applied without such a risk.*® ‘‘Not foreseen’’ 
can have several meanings. ‘‘Foreseeing’’ a future event may mean ex- 
pecting it as inevitable, expecting it as probable, or thinking of it as 
possible but not likely. In most cases of application of Article 59, “‘fore- 
seeing’’ is likely to be imputed rather than shown as a fact. Does the 
expression ‘‘radically to transform the scope of obligations’’ really mean 
“greatly increase the burden of obligations’? Or something quite differ- 
ent? It is apparent that Article 59 results in a piling up of subject- 
ivities rather than their diminution. The decision-maker must not only 
establish the shared intentions and expectations of the parties in order 
to determine what circumstances constituted ‘‘an essential basis of the 
consent of the parties,’’ but must also choose between the various meanings 
that can be attributed to the ambiguous terms of Article 59. 

The dangers for the stability of treaties and of the international com- 
munity residing in the doctrine of rebus sic stantibus can be exaggerated. 
The idea that it can play a significant rôle in unleashing determined law- 


44 Ambassador Rosenne referred to ‘‘an element of controlled subjectivity’? in the 
article. 1966 I.L.C. Yearbook (I), Pt. I, 79. 

45 The Special Rapporteur pointed out that a rejection of the doctrine by the Com- 
mission ‘‘would certainly not receive the support of the majority of governments’? 
and that the Commission’s task was ‘‘to define it with sufficient strictness.’’ Ibid. 85. 

48 The vagueness of the word ‘‘essential’’ was alluded to by some members of the 
Commission. See, e.g., ibid., 79, 80. The Harvard Research had referred to the test 
‘‘that the changes shall be ‘essential’, ‘fundamental’, ‘vital’ ’’ as ‘‘abstract and sub- 
jective”? Harvard Research in International Law, op. cit. note 5 above, at 1100. 


916 THE AMERICAN JCURN4L OF INTERNATIONAL LAW [Vol. 61 


| 
| 
| 
aed and aggressors such as Hitler is fantastic. Great political issues 
are not decided by internationa! law. Such risk of abuse as does reside in the 
doctrine and in the subjectivities inherent in Article 59 could be reduced by 
a requirement that the doctrine may be applied only by the decision of an 
international tribunal. Although a provision to this effect was favored by 
some members of the Commission and by some governments, it was not 
adopted. Article 62 of the I.L.C. Draft requires a party invoking the 
doctrine to give notice to the ozher parties, and, if objections are raised, the 
parties must seek a solution tnder Article 33 of the U.N. Charter. But 
this falls short of a requirement of adjudication and leaves open the 
question of the effect of the invocation of the doctrine when no agreement 
is reached. The decision of the Commission not to insist on adjudication 
is probably realistic im the current and foreseeable state of world affairs, 
but as a result the most effect:ve safeguard against abuse is not provided. 
In this respect, however, the problem of rebus sic stantibus is not unique. 
There are many norms and processes of international law, including the 
process of interpretation of <reaties, that can be abused by particular 
states in the absence of compulsory international adjudication. 

With | respect to the various modalities of the operation of the doctrine 
that the Commission sought to spell out or imply in Article 59, largely 
as safeguards against its abuse and its threat to stability, the following 
points may be noted: 

First, Article 59 does not ¢rovice that it may be invoked for the pur- 
pose of: suspension or modifieation of the operation of a treaty. This 
limitation, which is not supported either by practice or by the logic of 
giving effect to the intentions and expectations of the parties, was not 
extensively discussed by the Commission.” It is difficult to see how a 
right of suspension would present greater dangers than a right of termi- 
nation. | The Special Rapporteur rather eryptically remarked that accord- 
ing a right of suspension as an alternative whenever a right of termination 
was recognized would ‘‘of course’’ ‘‘not be possible’’ in the case of termina- 
tion ““ because of a change of cireumstances.’’** As we shall see, however, 
Draft Article 54 deals with suspension. 

Second, it is somewhat unclear what effect must be attributed to the 
phrase ‘which was not foreseen by the parties’? In paragraph 1 of the 
article. ; As already noted, the term ‘‘foreseen’”’ is ambiguous. Moreover, 
if the provision is read literal_y, the juxtaposition of two negatives seems 
to mean: that a change which was foreseen may be invoked. But this does 
not seem to be the intended meaning, since the Commentary says that a 
change which may be invoked ‘‘must be one not foreseen by the parties.’’ 
So interpreted, this limitation is not clearly supported either by practice or 
by the logic of giving effect to the intentions and expectations of the 
parties.‘ æ An earlier draft provided for the exclusion of changes of cir- 


47 The ‘addition of suspension as a possible effect of an invocation of a change of 
circumstances was suggested by Rosenne in the Commission (1963 I.L.C. Yearbook 
(I) 252). and by the Government ef Israel in its comments on an earlier draft (see 
1966 L.L.C. Rep. 123). 48 1963 I.L.C. Yearbook (I) 242-243. 

49 But see Art. 53 and its discussion below. 
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cumstances ‘‘which the parties have foreseen and for the consequences of 
which they have made provision in the treaty itself.’’5° This formula un- 
accountably dropped out of the final draft. Yet it would have improved 
the logic of the limitation. 

Third, the effect of the necessary change must be ‘‘radically to transform 
the scope of obligations still to be performed under the treaty.” The 
perplexing character of this limitation has already been noted. Particu- 
larly puzzling is the term ‘‘scope.’’ The limitation would exclude most of 
the changes invoked in the past or likely to be invoked in the future, unless 
the word ‘‘scope’”’ is given the unnatural meaning of ‘‘burden.’’ This 
limitation is clearly not supported by the logic of giving effect to the 
intentions and expectations of the parties, and has little support in practice. 
It replaced the equally perplexing but somewhat looser earlier formula, 
“the effect of the change is to transform in an essential respect the char- 
acter of the obligations undertaken in the treaty,” = and was apparently 
designed to make the limitations on the operation of the doctrine even 
stricter.” 

Fourth, Article 59 may not be invoked ‘‘as a ground for terminating or 
withdrawing from a treaty establishing a boundary.’’ ‘‘The reason for 
that exclusion was not that the provisions of those treaties were ‘executed’ 
provisions, but that treaties of that type were intended to create a stable 
position,’’ 53 

At least two possible limitations on the operation of the doctrine were 
not accepted by the Commission. Article 59 is not limited in its applica- 
tion to ‘‘perpetual’’ treaties or those containing no provision for termi- 
nation. Furthermore, the Commission did not exclude from the operation 
of the doctrine changes brought about by the state invoking them or changes 
in the governmental policies of that state. Instead, it adopted the nar- 
rower exclusion formulated in Article 59(2) (b). 

Objectively viewed, and regardless of the subjective intentions of the 
various members of the Commission, Article 59 seems to attach consider- 
able weight to the policy of giving effect to the shared intentions and 
expectations of the parties in the application of the doctrine of rebus sic 
stantibus, but to limit it to the extent believed to be required by the policy 
of maintaining stability in treaty relationships and preventing, as much as 
possible, threats to that stability that might arise from the inevitably 
subjective factors in the interpretation of treaties. In formulating Article 
59, the Commission introduced further subjectivities by the use of highly 


50 See the 1963 I.L.C. Rep., 1963 I.L.C. Yearbook (IT) 207, Art. 44, 

51 Ibid. 

52 The word ‘‘radically’’ was suggested in 1966 by Professor Tunkin, the Soviet mem- 
ber of the Commission, who said that the rule ‘concerning a fundamental change of 
circumstances did exist, but it was imprecise and for that reason presented a danger 
to the stability of treaties and international relations as a whole.’’ ‘‘The Commission’s 
task,’’ he added, ‘‘was to define the rule clearly and make it applieable only in ex- 
ceptional cases.’? The words ‘fin an essential respect,’’ he thought, ‘‘were not 
sufficiently definite.’’ 1966 I.L.C. Yearbook (I), Pt. I, 80-81. 

58 Waldock, ibid. 86. 
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abstract and ambiguous terms. But the formulation seems to be weighted 
in favor of stability rather than change. 

To what extent is Article 59 designed to state existing law rather than to 
attempt to change it? As so posed, the question cannot be answered, 
although it may be raised in state papers and in the courts if the forth- 
coming ‘diplomatic conference does not succeed in producing a generally 
acceptable formulation. Lex lata cannot always be clearly distinguished 
from lex ferenda, particularly in attempted formulations of highly contro- 
versial doctrines. Codification of the law cannot always be separated from 
its progressive development. The Commission itself states in its Report: 


t 

35. The Commission’s work on the law of treaties constitutes both 
codification and progressive development of international law in the 
sense in which those concepts are defined in Article 15 of the Com- 
mission’s Statute, and, as was the case with several previous drafts, 
it is not practicable to determine into which category each provision 
falls. Some of the commentaries, however, indicate that certain new 
rules are being proposed for the consideration of the General As- 
sembly and of governments.* 


On the fundamental issue of the place of the doctrine of rebus sic stantibus 
in existing international law, the members of the Commission and the 
governments commenting on the drafts have been divided. The Com- 
mission, nevertheless, states: ‘‘Almost all modern jurists, however re- 
luctantly, admit the existence in international law of the principle with 
which this article is concerned and which is commonly spoken of as 
the doctrine of rebus sic stantibus.’’ It also refers to ‘‘the evidence of 
the acceptance of the doctrine in international law’’ as ‘‘considerable.’’ 5° 
But the Commission does not explain what particular conception of the 
doctrine it regards as already accepted in international law. To the 
extent that the Commission rejects the expectations-of-parties approach, 
it fails to reflect a significant element in recent state practice. Further- 
more, the Commission and its members, in discussing the doctrine and its 
limitations, seem to have been more concerned with formulating desirable 
norms than with stating such norms as may already exist. The Com- 
mission’s work, therefore, leaves open the question of the meaning, scope 
and modalities of the doctrine in existing international law. 

While Article 59 appears to be inspired by distrust of the expectations- 
of-parties approach, though leaving room for giving effect to the intentions 
of the parties, this approach is more prominent in another article dealing 
with unilateral termination of treaties: 

| 


54 1966! I.L.C. Rep. 10 (footnote omitted). 

55 See, eg., 1963 I.L.C. Yearbook (I) 141-144, 146-148, 152-154, 253, 254; 1966 
LL.C. Yearbook (I), Pt. I, 77-81, 84, 85; Waldock, Fifth Report on the Law of Treaties, 
U.N. Dod, A/ON.4/183/Add. 3, Jan. 3, 1966, pp. 7-16; U.N. General Assembly, 21st 
Sess., Official Records, Sixth Committee, Summary Records of 903rd, 907th, 908th, 909th, 
910th, 911th and 914th Meetings (October, 1966). The final text of Art. 59 was 
adopted by 13 votes to 1, with 1 abstention. 1966 I.L.C. Yearbook, Pt. I, 180. Ten 
members were apparently absent. 

66 Commentary to Art. 59, 1966 I.L.C. Rep. 85, 86. 
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ARTICLE 53 
Denunciation of a treaty containing no provision regarding termination 


1. A treaty which contains no provision regarding its termination 
and which does not provide for denunciation or withdrawal is not sub- 
ject to denunciation or withdrawal unless it is established that the 
parties intended to admit the possibility of denunciation or with- 
drawal. 

2. A party shall give not less than twelve months’ notice of its 
intention to denounce or withdraw from a treaty under paragraph 1 of 
this article. 


The Commentary indicates that this article recognizes ‘‘an implied right’’ 
to denounce or withdraw from a treaty and emphasizes that the decisive 
test is ‘‘the intention of the parties’’ which ‘‘is essentially a question of 
fact to be determined not merely by reference to the character of the treaty 
but by reference to all the circumstances of the case.’’ It is noteworthy 
that the Commission, so fearful of ‘‘subjective interpretations’’ in its 
Commentary to Article 59, expresses no similar fear with respect to Article 
58. Furthermore, the Commentary indicates that the intention of the 
parties may be inferred from all relevant factors, including the character 
of the treaty, and need not be stated in the text.** 

Neither the text of Article 53 nor the Commentary answers the question 
whether the Commission in drafting this article recognized that the im- 
plied right of denunciation could be conditioned upon the occurrence of 
certain events such as a change of circumstances. An affirmative answer, 
however, is indicated by the records of the Commission. The Nether- 
lands Government, in its comments on a previous draft of this article, 
had suggested the inclusion of words ‘‘under certain conditions.’’ In 
response, the Special Rapporteur, while not accepting this suggestion, re- 
marked: 


The principle of the article is that denunciation or withdrawal is 
admitted only if such appears to have been the intention of the parties. 
Clearly, if what appears from the treaty or from the circumstances of 
its conclusion is an intention to admit the possibility of denunciation 
or withdrawal only in particular circumstances, this intention will 
prevail.®* 


This interpretation apparently met with no objection in the Commission. 
So interpreted, Article 53 complements Article 59, giving expression to 
to expectations-of-parties approach in cases where the parties had foreseen 
the possibility of a change of circumstances. As in Article 59, however, 
the policy of giving effect to the shared intentions and expectations of the 
parties is hedged by restrictions. First, Article 53 (unlike Article 59) 
applies only to treaties which contain no provision regarding termination. 
Second, the provision for a twelve months’ notice seems to exclude the 


57 Several members of the Commission raised the question of consistency of Art. 53 
with Arts. 27 and 28 on interpretation. 1966 I.L.C. Yearbook (I), Pt. I, 44-45, 47, 122. 

58 Waldock, Fifth Report on the Law of Treaties, U.N. Doe. A/CN.4/183/Add.1, Dee. 
4, 1965, pp. 29, 32. 
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invocation of Article 58 in an emergency and may thus limit the effect 
given to shared intentions and expectations. 

Article 58, like Article 59, fails to provide for suspension of the opera- 
tion of la treaty as distinct from termination or withdrawal. Yet it would 
seem that suspension should be permitted. In some situations, it may 
best accord with the intentions and expectations of the parties, since 
it is ai less radical measure than termination and since the change of 
circumstances may be temporary.» Suspension is dealt with, however, 
in Article 54: 


ARTICLE 54 


Suspension of the operation of a treaty by consent 
of the parties 


= ee eee m 
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The operation of a treaty in regard to all the parties or to a par- 
ticular party may be suspended: 


(a) In conformity with a provision of the treaty allowing such 
suspension ; 
(b) At any time by consent of all the parties. 


The term ‘feonsent’’ in this article is designed to include ‘‘tacit con- 
sent.” It is possible to argue, therefore, that Article 54 in effect permits 
a party to suspend its obligations under a treaty if consent to do so in 
certain ‘circumstances may be implied from the intention of the parties. 
But the force of this argument depends on the temporal limitations of 
the article. Does ‘‘consent,’’ as used in the article, include consent tacitly 
given at the time of the conclusion of the treaty? Or must consent be 
obtained immediately before or at the time of the exercise of the right of 
suspension? There is nothing in the text of Article 54 or the Com- 
mentary to it to provide a direct answer. But an answer is suggested 
by Article 51, which provides that a treaty may be denounced or with- 
drawn from ‘‘at any time by consent of all the parties.” This provision, 
parallel to Article 54, would have made Article 53 unnecessary if it had 
been intended to permit unilateral termination on the basis of consent 
impliedi from the intention of the parties when the treaty was concluded. 
It suggests, therefore, that suspension on the basis of tacit consent at the 
time of |the conclusion of the treaty was probably not within the intention 
of the Commission. 

The Draft Articles already mentioned are by no means the only ones 
relevant to the broader problems of the effect of changes of circumstances 
on treaty relationships. Articles 52 (‘‘Reduction of the parties to a 
multilateral treaty below the number necessary for its entry into force’’), 
56 (‘Termination or suspension of the operation of a treaty implied from 
entering into a subsequent treaty’’), 57 (‘‘Termination or suspension of 


59 The ‘Special Rapporteur tentatively accepted the suggestion of the Government of 
Israel that the article provide for suspension. Ibid. The Commission’s decision to the 
contrary must have been deliberate, but is not explained in the published records. 

60 Waldock, in 1966 I.L.C. Yearbook (I), Pt. II, 225: Cf. ibid. 131, 226. 
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the operation of a treaty as a consequence of its breach’’), 58 (““Super- 
vening impossibility of performance’’), 60 (‘‘Severance of diplomatic re- 
lations”) and 61 (“Emergence of a new peremptory norm of general 
international law’’) all deal with the consequences of certain kinds of 
changes. Also significant in varying degrees are Articles 23 (‘‘Pacia sunt 
servanda’’), 26 (‘‘ Application of successive treaties relating to the same 
subject-matter’’), 88 (‘‘Modification of treaties by subsequent practice’’), 
41 (‘‘Separability of treaty provisions’’), 42 (‘‘Loss of a right to invoke 
a ground for invalidating, terminating, withdrawing from or suspending 
the operation of a treaty’’), 45 (‘‘Error’’), 63 (‘‘Instruments for declar- 
ing invalid, terminating, withdrawing from or suspending the operation 
of a treaty’’), 64 (‘‘Revocation of notifications and instruments provided 
for in Articles 62 and 68’’), 65 (‘‘Consequences of the invalidity of a 
treaty’’), 66 (‘‘ Consequences of the termination of a treaty’’), 67 (‘‘ Conse- 
quences of the nullity or termination of a treaty conflicting with a 
peremptory norm of general international law’’), 68 (‘‘Consequences of 
the suspension of the operation of a treaty’’) and 69 (‘‘Cases of state 
succession and state responsibility’’). Furthermore, the problem may not 
be covered in its entirety by the I.L.C. Draft. Article 39 provides in part: 


2. A treaty may be terminated or denounced or withdrawn from 
by a party only as a result of the application of the terms of the treaty 
or of the present articles. The same rule applies to suspension of the 
operation of a treaty. 


Nevertheless, shortly before the Commission concluded its work on the 
law of treaties, the Special Rapporteur remarked that ‘‘it should be re- 
membered that the Commission had not covered all the factual causes of 
termination in its draft articles; obsolescence, for example, had not been 
dealt with specifically.’’ * 

Time and space do not permit an exhaustive treatment here of all the 
Draft Articles relevant to the problem of the effect of changes of circum- 
stances, but it is evident that in order to understand the full measure 
of the Commission’s contribution to the solution of the problem it is not 
enough just to read Article 59 and the Commentary to it. This contribu- 
tion is substantial, but cannot be characterized as brilliant. The I.L.C. 
Draft leaves many questions unanswered. The door to varying interpreta- 
tions is wide open. The Commission, indeed, seems at times to have de- 
liberately avoided clarifying the intended effect of certain of its articles. 
This is not surprising. The results of the Commission’s work must be 
appraised in the light of a lack of complete agreement within the Com- 
mission. We cannot assume that the members of the Commission would 
agree on the meaning and effect of all the formulations in the Draft 
Articles. 

The I.L.C. Draft indicates that a legal norm reflecting the expectations- 
of-parties approach to the problem of the effect of changes of circumstances 
on treaty relationships is easier to formulate than a supposedly ‘‘objective 


61 Ibid. 149. 
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rule of law” which attempts in some degree to reflect the intolerable-burden 
approach. The Commission’s effort in Article 59 does not eliminate the 
subjectivity of the expectations-of-parties approach, but in fact multiplies 
it by the subjectivities inherent in the interpretation of the terms used in 
the article. The difference between an ‘‘objective’’ and a ‘‘subjective’’ 
rule of law is at best a relative one. ‘‘As so often, the opposites of sub- 
jectivity and objectivity are not absolute contrasts, but dissolve themselves 
into different degrees of subjectivity.” 6 But the subjectivities inherent 
in Article 59 are bound to be particularly troublesome in its practical 
application by unilateral decisions of states in the absence of compulsory 
adjudication. In fact, the hope to construct an effective ‘‘objective rule” 
in such general terms must remain a mirage unless the application of the 
rule is! subject to continuous control by judicial decision. This explains 
why the concept of an ‘‘objective rule’’ has more substance in municipal 
law, where it originated, than in contemporary international law; and why 
revision or readaptation of treaty obligations on an objective basis is not a 
practical alternative to termination or suspension except in cases of 
multilateral treaties which provide for revision by specified majorities of 
the parties. In seeking to escape irom the unnecessary fiction of an ‘‘im- 
plied term,’’ the Commission found itself embracing another fiction— 
that of an ‘ ‘objective rule of law.” 

Theoretically, two distinct norms should reflect the two community 
policies—that of giving effect to shared expectations and that of facilitating 
peaceful change in some situations. To a limited extent, Articles 53 and 
59 of the LL.C. Draft represent efforts to devise such norms. The pos- 
sible existence of such distinct norms is also suggested by the long-standing 
and far-reaching differences among writers in the interpretation of the 
doctrine of rebus sic stantibus. But the Commission’s werk fails to con- 
vinee this observer that a community policy in favor of peaceful change, if 
there be one, can ever be successfully translated into a formulated norm of 
general international law, and in particular into a norm of the law of 
treaties, at least so long as states refuse to submit themselves generally 
to the jurisdiction of an international tribunal which could perform in 
effect a; prescribing or quasi-legislative function. 

Yet it must be recognized that the distinction between the community 
policies which are reflected, respectively, in the expectations-of-parties ap- 
proach and the intolerable-burden approach may be less important in the 
practical application of the law of treaties than in its theoretical clarifica- 
tion. In the absenee of convincing evidence of the specific intentions of 
the parties, even an impartial decision-maker, in determining reasonably 
imputable expectations, may regard as relevant the relative burdensomeness 
of treaty obligations in a new situation. In the absence of adjudication, 
the actual outcome of controversies will continue to be determined more 
by political than by legal considerations. 

62 Schwarzenberger, ‘t The Fundamental Principles of International Law,’’ 87 Hague 


Academy, Recueil des Cours 195, at 273 (1955, I). 
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THE DEPOSITARY OF INTERNATIONAL TREATIES 
By SHABTAI RosENNE * 


The Draft Articles on the Law of Treaties! completed in 1966 by the 
International Law Commission and submitted to the General Assembly of 
the United Nations, on the basis of proposals by the Special Rapporteur, 
Sir Humphrey Waldock, contain, in Part VII (entitled ‘‘Depositaries, 
Notifications, Corrections and Registration’’), three articles—Articles 71, 
72 and 73—dealing directly with the depositary of an international treaty ; 
and throughout the Draft Articles are to be found other provisions which 
directly or indirectly relate to the same institution of contemporary inter- 
national law and relations. The text? of those three articles is as follows: 


*Of the Israel Foreign Service; member of the International Law Commission; 
Associate of the Institute of International Law. The views expressed herein are 
personal to the writer. 

1 U.N. General Assembly, 21st Sess., Official Records, Supp. No. 9 (Doc. A/6309/ 
Rev. 1), Part II, Ch. IL; 61 AJL. 255-463 (1967). 

2 Legislative history: 

Art. 71 was introduced in Sir Humphrey Waldock’s First Report on the Law of 
Treaties (Doc. A/CN.4/144/Add.1) as Art. 26. Yearbook of the International Law 
Commission [hereafter ‘‘Yearbook’’], 1962 (ITI), p. 81. Ic was discussed at the Com- 
mission’s 657th meeting. The Drafting Committee’s text was introduced at the 662nd 
meeting, and a revised text was introduced at the 668th meeting. The Commentary 
(A/CN.4/L.101/Add.1) was adopted at the 670th meeting. The article was renumbered 
28 in the Commission ’s report for 1962 (57 A.J.I.L. 190 (1963)). Written observations 
were made by the Government of the United States, printed at p. 1123 below. See 
Doe. A/ON.4/175 and Annex I to the Commission’s report for 1966. The matter was 
re-examined in Sir Humphrey Waldock’s Fourth Report (Doc. A/CN.4/177/Add.1), 1965 
Yearbook (II) at 68. It was discussed at the Commission’s 802nd and 803rd meet- 
ings. The Drafting Committee’s text was introduced at the 815th meeting. The text 
was further revised at the 887th meeting. The Commentary (A/CN.4/L.116/Add.9) was 
adopted at the 894th meeting. 

Art. 72 was introduced in Sir Humphrey Waldock’s First Report as Art. 27. 
1962 Yearbook, (II) 82. It was discussed at the Commission’s 658th meeting. The 
Drafting Committee’s text was introduced at the 664th meeting, and a revised text 
was introduced at the 668th meeting. The Commentary (A/CN.4/1.101/Add.1) was 
adopted at the 670th meeting. The article was renumbered 29 in the Commission’s 
Report for 1962. Written observations were made by the Governments of Israel, 
Japan, The Netherlands and the United States. Oral comments were made in the 
Sixth Committee of the General Assembly at its Seventeenth Session (1962) by the 
delegations of Czechoslovakia and Rumania, The matter was re-examined in Sir 
Humphrey Waldock’s Fourth Report, 1965 Yearbook (II) 63. It was discussed at 
the Commission’s 803rd meeting. The Drafting Committee’s text was introduced at the 
815th meeting. The text was further revised at the 887th meeting. The Com- 
mentary (A/CN.4/L.116/Add. 9) was adopted at the 894th meeting. 

Art. 73 was introduced by the Drafting Committee, as Art. 29 (bis), at the 815th 
meeting. A revised text was introduced at the 862nd meeting. Further revised texts 
were introduced at the 885th and 887th meetings. The Commentary (A/CN.4/L.116/ 
Add.9) was adopted at the 894th meeting. 

The articles received their present numbering at the 886th meeting, and were 
formally adopted at the 892nd and 893rd meetings. 
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ARTICLE 71 


| 
| 
| 
| 
| 
! Depositaries of treaties 

1. The depositary of a treaiy, which may be a state or an interna- 
tional organization, shall be designated by the negotiating states in the 
treaty or in some other manner. 

2. The functions of a depositary of a treaty are international in 
character and the depositary is under an obligation to act impartially 
in'their performance. 


ARTICLE 72 
Functions of deposttaries 


— me m ee ee 


1. The functions ofa depositary, unless the treaty otherwise pro- 
vides, comprise in particular: 


a) Keeping the custody of the original text of the treaty, if en- 
trusted to it; 

(b) Preparing certified copies of the original text and any further 
text in such additional languages as may be required by the treaty and 
transmitting them to the states entitled to become parties to the treaty ; 

(c) Receiving any signatures to the treaty and any instruments and 
notifications relating to it; 

(d) Examining whether a signature, an instrument or a reservation 
is in conformity with the provisions of the treaty and of the present 
articles and, if need be, bringing the matter to the attention of the 
state in question ; ; 

(e) Informing the states entitled to become parties to the treaty 
of acts, communications and notifications relating to the treaty; 

(f) Informing the states entitled to become parties to the treaty 
when the number of signaturas or of instruments of ratification, ac- 
cession, acceptance or approval required for the entry into force of the 
treaty have been received or deposited ; 

(g) Performing the functions specified in other provisions of the 
present articles. 

2. In the event of any difference appearing between a state and the 
depositary as to the performance of the latter’s functions, the de- 
positary shall bring the question to the attention of the other states 
entitled to become parties to the treaty or, where appropriate, of the 
competent organ of the organization concerned. 


ARTICLE 73 


| 
| 
| 
Notifications and communications 

Except as the treaty or the present articles otherwise provide, any 
notification or communication to be made by any state under the 


Authentic English, French and Spanish texts were prepared by the Drafting Com- 
mittee and adopted by the International Law Commission. In addition, Chinese and 
Russian texts, prepared by the Secretariat of the United Nations, exist. 

For a full account of the legislative history of the draft articles as a whole, see 
Guide to the Draft Articles on the Law of Treaties Adopted by the International Law 
Commission at its Eighteenth Session (1966) (Prepared by the Secretariat), Doe. 
A/C. 6/376 (mimeographed only, 1967). 

The International Law Commission decided on the spelling depositary in preference to 
the spelling depository oceasionally found. 
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present articles shall: 


(a) If there is no depositary, be transmitted directly to the states 
for which it is intended, or if there is a depositary, to the latter; 

(b) Be considered as having been made by the state in question 
only upon its receipt by the state to which it was transmitted or, as the 
case may be, upon its receipt by the depositary; 

(c) If transmitted to a depositary, be considered as received by the 
state ior which it was intended only upon the latter state’s having been 
T by the depositary in accordance with Article 72, paragraph 

e). 

In addition, specific references to the depositary appear in Articles 13 
(Exchange or deposit of instruments of ratification, acceptance, approval 
or accession) and T4 (Correction of errors in texts or certified copies of 
treaties), as well as in various parts of the Commentary; and all the 
provisions in the Draft Articles requiring or relating to the making of 
communications or the giving of notices bring into play the provisions of 
Article 78, which, however, is not limited in Its scope only to treaties 
for which there is a depositary.* This is of particular significance in re- 
lation to the very important and practical matter of the time as from 
which a treaty enters into force or terminates, whether generally or in re- 
lation to a particular state, or as from which other action relating to 
a treaty takes legal effect in relation to the other parties to that treaty. 
Taken together, all these provisions place into a sharper focus than pre- 
viously the juridical characteristics of the rôle and functions of the de- 
positary in modern international law; and the prolonged discussions in the 
International Law Commission, especially on what is now Article 73, 
brought to light many difficult practical questions requiring solution. 


It is a curious fact that, despite the unusual character of the very insti- 
tution of depositary (in the sense that it is a creation of international law 
probably without analogy in private law), it is searcely touched upon in 
the modern standard works on the law of treaties (although it is naturally 
mentioned throughout) ë and is the subject of only scattered mention in 


3 See, e.g., the Commentaries on Arts. 13, par. (5), 21, par. (5), 35, 36, pars. (1) and 
(12), and 43, pars. (3) and (7), in addition to the Commentaries on the articles already 
mentioned. 

4 These include particularly Arts. 18 (Procedure regarding reservations), 20 (With- 
drawal of reservations), 21 (Entry into force), 36 (Amendment of multilateral treaties), 
37 (Agreements to modify multilateral treaties between certain of the parties only), 
53 (Denunciation of a treaty containing no provision regarding termination), 62 
(Procedure to be followed in cases of invalidity, termination, withdrawal from or sus- 
pension of the operation of a treaty), 63 (Instruments for declaring invalid, terminating, 
withdrawing from or suspending the operation of a treaty) and 64 (Revocation of 
notifications and instruments provided for in Articles 62 and 63). 

6 Thus, of the two major contemporary works on the law of treaties, neither features 
‘í depositary’? among the entries in the index, though both refer to the institution 
passim. Rousseau, Principes généraux du Droit international public, Vol. 1 (Paris, 
1944); NeNair, The Law of Treaties (Oxford, 1961). Tha same may be said of the 
two American codifications of the international law of treaties: Harvard Research in 
International Law, The Law of Treaties, 29 A.J.I.L. Supp. 653 (19385); American 
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other works. One finds even less examination of the question of the 
judicial qualification of the zôle and duties of the depositary, a matter 
which has to be considered both in terms of the depositary’s relations 
with. the states concerned with the treaty—and these both collectively and 
individually—and in terms o- the establishment of legal relationships be- 
tween those states themselves through the intermediary of the depositary. 
It seems to have been the widely held assumption that for the purposes 
of fulfilling the custodial and administrative duties customarily associated 
with the depositary (and imp_icit in the name), the depositary so to speak 
stands i in the shoes of the states concerned. From this point of departure 
it was also unhesitatingly assumed that from the angle of the creation 
of legal rights and duties as betwean the individual states, communication 
or notification of an act to the depositary was the equivalent of com- 
munication or notification of that act directly to those other states. It is 
this view which, after close examination, has not been adopted by the 
International Law Commission (following upon certain indications from 
the International Court of Justice and clearer warning signals from the 
General Assembly of the United Nations). In the final text of the Draft 
Articles on the Law of Treatiss, the institution of depositary appears as a 
completely independent institution of contemporary international law, with 
an independent rôle and independent rights and duties in the general 
contextlof the modern law of treaties, and not merely as a kind of adjunct to 
the states themselves coneernsd in the treaty, regardless of whether the 
depositary is one of those staies or not. These provisions are not among 
the less important of the innovations made by the International Law 
Commission in the law of treaties, although their highly technical quality 
may obscure their real significance for the construction of the present- 
day law. 

The previous Special Rappcrteurs of the International Law Commission 
on the Law of Treaties seem rather io have taken the institution of de- 
positary for granted, and in doing so they repeated or subsumed the widely 
accepted view that the depositary stands in the shoes of the states con- 
cerned.) The practical interpretation given to this was that communication 
of a document relating to the ‘‘life’’ of a treaty produces immediate effects 
in relation to those states (subjezt to the terms of the treaty). Pro- 


Law Institute, Restatement of the Law, Second, Foreign Relations Law of the United 
States (St. Paul, Minn., 1965). It may also be mentioned that neither of the two 
standard. modern anirelope die dot Jani iii of international law contains entries on 
doir: Union Académique Internaticnale, Dictionnaire de la terminologie du Droit 
international (Paris, 1960); Strupp-Sechlochauer, Wörterbuch des Volkerrechts (Berlin, 
1960-1962). 

6 Cf. Dabrowa, ‘The Depositary of an International Agreement’? (in Polish), 20 
Państwo i Prawo 591 (1965); Dehaussy, ‘‘Le dépositaire də traités,’’ in 51 Revue 
générale de Droit international publie 489 (1952); Kappeler, ‘‘ Praxis des Depositire 
multilateraler Staatsvertriger gegenüber Vorbehalten,’’ in 20 Schweizerisches Jahrbuch 
fiir internationales Recht 21 (19633. See also Higgins, The Development of Interna- 
tional Law through the Political Organs of the United Nations passim (London, 1963) ; 
Pěchota, Mnohostranné mezinarodni smoulvy a přístup k nim passim (Prague, 1965). 
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fessor Brierly included in his first report an article based on that hy- 
pothesis, and he even proposed that the General Assembly of the United 
Nations should lay down general regulations for the conduct of the duties 
of depositary by the Secretary General.” In his reports on reservations 
to multilateral conventions, Professor Brierly included some incidental 
references to the depositary; and in his draft of the Commission’s report 
to the General Assembly on that question he included some specific pro- 
posals regarding that aspect of the depositary’s functions, always on the 
same hypothesis. Those proposals are interesting in that they are probably 
the first attempt to formulate the functions of a depositary in relation 
with a defined substantive branch of the general law of treaties. But the 
Commission itself took no action on that part of his report. On the other 
hand, on the basis of his general reports, the Commission in that period 
adopted some draft articles on the general law of treaties which included 
incidental references to the depositary.? Sir Hersch Lauterpacht’s reports 
likewise contained incidental references to the depositary, especially in 
connection with the discussion on reservations, but there is not to be found 
in them a considered examination of the institution as such.t° Similarly, 
Sir Gerald Fitzmaurice in his various reports dealt en passané with the 
institution, but neither he nor the Commission as a whole subjected it to 
close scrutiny." 

The General Assembly in this period has also from time to time con- 
sidered concrete aspects of the depositary’s functions and their ex- 
ercise by the Secretary General of the United Nations, and has adopted 
a number of pronouncements on the matter. The General Assembly’s 
action always took place in a political context. The earliest of these ac- 
tions is found in Resolution 24 (I) of February 12, 1946, in connection 
with the transfer of functions from the League of Nations to the United 


7 First Report on the Law of Treaties (Doc. A/CN.4/23), Art. 9, comment, par. 83. 
1950 LL.C. Yearbook (IT) 222 at 238. The authors of the Harvard Draft adopted the 
same hypothesis, ¢.g., in Arts. 10 and 12. See also Art. 8 of the Havana Convention 
of 1928 on the Law of Treaties, 29 A.J.L.L. Supp. at 1205 (1935). It may be noted 
that, in the view of the Secretariat, it is the Secretary General of the United Nations 
or the Secretariat that is the depositary, and not the Organization as such. State- 
ment of Dr. Liang at the 657th meeting, 1962 I.L.C. Yearbook (I) 186. That 
opinion does not seem to have persuaded the International Law Commission which, in 
Art. 71, deliberately employed the expression ‘‘internationel organization’? alongside 
tí state. ?? 

8 Reservations to multilateral conventions. Report by Mr. J. L. Brierly (Doe. 
A/ON.4/41), 1951 I.L.C. Yearbook (II) 1; Draft report to the General Assembly 
(Doe. A/CON.4/L.18, mimeographed only), Annex, I.L.C. Yearbook (cited) £6. 

9 Text of articles tentatively adopted by the Commission at its third session (Doc. 
A/CN.4/L.28), Yearbook (cited) 73. Also reproduced in Doe. A/CN.4/L.99, 1962 
(mimeographed only). 

10 Sir Hersch Lauterpacht, [First] Report on the Law of Treaties (Doc. A/CN.4/63), 
1958 I.L.C. Yearbook (IT) 90; Second Report (Doc. A/CN.4/87), 1954 ibid. (II) 123. 

11 Sir Gerald Fitzmaurice, [First] Report on the Law of Treaties (Doc. A/CN.4/ 
101), Art. 13 (k), Art. 31, and Commentary, par. 61, 1956 Yearbook (II) 194; Second 
Report (Doe. A/ON.4/107), Art, 25 and Commentary, pars, 185-187, 1957 Yearbook, 
(II) 16. 
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Nations. The significance of that resolution—which forms the transition 
from the practices prevalent in the time of the League to the present 
practices—is that it contains a fairly detailed description of the type of 
function involved, and it is azticulated upon a number of principles (which 


cannot be separated from the climate of opinion which attended on the 


dissolution of the League of Nations and the assumption of some of its 


functions by the United Nations) upon which a theory of the juridical 


characterization of the institution could be constructed. That theory has 
as its point of departure that the exercise of the functions of the depositary 
does not in itself affect the substantive rights of the parties. For that 
reason, it is worth recalling m full the relevant passage of that resolution: 


| = . 8 a . 
| A. Functions pertaining to a Secretariat 


| 

‘Under certain of the instruments referred to at the beginning of 
this resolution, the Leag-ie of Nations has, for the general convenience 
of the parties, undertaken to act as custodian of the original signed 
texts of the instruments, and to perform certain functions, pertaining 
to a secretariat, which co not aifect the operation of the instruments 
and do not relate to the substantive rights and obligations of the 
airs These functions include: The receipt of additional signatures 
and of instruments of ratification, accession and denunciation ; receipt 
of notice of extension of the instruments to colonies or possessions of a 
party or to protectorates or territories for which it holds a mandate; 
notification of such acts to other parties and other interested States; 
the issue of certified ccpies; and the circulation of information or 
documents which the pazties have undertaken to communicate to each 
other. Any interruption in the performance cf these functions would 
be contrary to the interests of all the parties. It would be convenient 
for the United Nations to have the custody of those instruments which 
are connected with activities of the League of Nations and which the 


United Nations is likely to continue. 


‘Therefore: 


‘The General Assembly declares that the United Nations is willing 
to accept the custody of the instruments and to charge the Secretariat 
of the United Nations with the task of performing for the parties the 
functions, pertaining to a secretariat, formerly entrusted to the League 

of Nations.“ 

Another example is founc in the series of resolutions relating to res- 


ervations to multilateral treaties, which are based on the same approach. 


They are important for the enphasis they place on the lack of competence 
in the depositary to determine with finality the legal effects of instruments 
containing reservations or objections to reservations which may be deposited 


with or communicated to the depositary, in the sense of affecting the sub- 


stantive rights and obligatiors of the parties to the treaties.1*> Of particu- 
lar interest are the discussions of 1959, in the course of which a draft 
12 See also Resolutions of the General Assembly concerning the Law of Treaties. 
Memorandum prepared by the Sezretariat (Doc. A/CN.4/154), pars. 17, 18, 100-104; 
1963 Yearbook (II) 1. 
18 Res. 598 (VI) of Jan. 12, 1952; Res. 1452 (XIV) of Nov. 7, 1959. See Memo- 


randum cited in note 12, pars. 108-124. 
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resolution was submitted which would have invited the International Law 
Commission to deal particularly with the functions of depositary authorities 
in the course of its future work on the law of treaties.14 Although, as part 
of the political compromise frequently found in the Sixth Committee in 
order to assure its customary unanimity in legal matters, that particular 
proposal was withdrawn in favor of the resolution actually adopted, the 
sentiment it expressed was generally shared. These two sets of discussions 
also exhibit growing uneasiness over the legal position as reflected in many 
works on the law of treaties, to which allusion has already been made, 
according to which the depositary stands in the shoes of the individual 
states. Although no conclusions on this aspect appear in the Official 
Records, this can no doubt be explained by the general assumption that 
in due course this question would be examined theroughly by the Inter- 
national Law Commission. It is, however, possible that in its exemination 
of the law of treaties before 1962, the Commission did not appreciate 
fully the underlying currents of these discussions and resolutions of the 
General Assembly, although, as far as we are aware, these are the first 
debates in a political organ of virtually universal scope to deal with this 
ostensibly technical subject, but which was nevertheless coming to be seen 
as not without political implications. On the other hand, the Commission 
was certainly following the teachings of the most highly qualified publicists 
of the various nations at the time; and in the light of the slow headway it 
was then making on the law of treaties as a whole, is not to be criticized 
for having taken that particular attitude at that stage. Indeed, it was 
only at the end of the work in 1966 that the Commission was able to reach 
its final conclusions. | 

For this reason, the relevant draft articles of the International Law 
Commission which, as stated, has abandoned the earlier approach (dealing, 
as those articles do, with a relatively unexplored branch of the law) have 
a more general interest than may appear at first sight. This general in- 
terest is on the one hand of a highly practical character.45 At the same 


14 Doe. A/C.6/L.450 and Add.l. General Assembly, 14th Sess, Official Records, 
Annexes, agenda item 65. 

18 There is by now considerable material in the various official or seami-official 
compendia on state practice and on the practice of international organizations. On 
state practice, cf. Guggenheim, ‘‘La Pratique Suisse,’’ 20 Schweizerisches Jahrbuch fiir 
Internationales Recht at 76 (1963); 5 Hackworth, Digest of International Law 72 
(Washington, D.C., 1943); U.S. Department of State, The Law of Treaties as applied 
by the Government of the United States of America passim (Washington, D.C., March 
31, 1950) (this is the memorandum made available to Professor Brierly and referred 
to in his First Report (cited in note 7 above) at 226; the present writer wishes to 
acknowledge the courtesy of the State Department in making available to him, early in 
1966, a copy of this valuable memorandum); 1 Kiss, Répertoire de Is pratique 
francaise en matière de Droit International Publie passim (1962); United Nations, 
Repertory of Practice of United Nations Organs and Supplements, sub Art. 98 of the 
Charter, ete. And see the valuable Summary of the Practice of the Secretary-General 
as Depositary of Multilateral Agreements (Doc. ST/LEG/7, mimeographed only, 
1959). Additional material is found in Practice of the United Nations Secretariat in 
Relation to Certain Questions Raised in Connexion with the Articles on the Law of 
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time, the details as well as their underlying philosophy, are of significance 
for the light they throw upon the nature of the international transaction 
which! is consummated by the conclusion of a multilateral treaty.*® 

In addition to the accumulatior and gradual publication of many of the 
details of the practice actually followed by depositaries (especially the 
international Secretariats), two recent cases in the International Court of 
Justice have also enabled the principal judicial organ of the United Na- 
tions to pronounce itself on various legal aspects of this institution of 
public international law and thus throw some new light on the matter. 
The Advisory Opinion on Reservations to the Convention on Genocide 1* 
dealt with different questions connected with the depositary’s power of 
appraisal of the actions of the contracting states or other states concerned, 
with particular reference to the making of reservations and. objections to 
reservations and the determination of the entry into force of the treaty. 
The judgment in the Right of Passage case (Preliminary Objections) *° 
dealt with the question of the time at which another contracting party be- 
comes: juridically bound by virtue of the deposit of an instrument with 
the depositary and the legal differentiation between the act of deposit by a 


Treaties: note by the Seerstariat (Doz. A/CN.4/121), 1959 Yearbook (II) 82. And 
see Depositary Practice in Relation to Reservations: Report of the Secretary-General 
(Doe. !A/5687), 1965 Yearbook (II) 74; The Practice of the United Nations, the 
Specialized Agencies and the International Atomic Energy Agency concerning their 
Status, Privileges and Immunities: Stuly by the Secretariat (Preliminary version, Doe. 
A/ON. 4/L. 118, 1967, mimeographed only). Note also: Succession of States in relation 
to General Multilateral Treaties of which the Secretary-General is the Depositary (Doe. 
A/CN, 4/150) » 1962 Yearbook (IT) 105; Pan American Union, Resolution of May 4, 
1932, on depositary functions, cited in the Report of the Secretary General (Doc. A/ 
5687) „|1965 Yearbook (ITI) at 79. 

16 Both theoretically, and in practice, it is possible for a bilateral treaty to be en- 
dowed with a depositary, whose functions cannot in effect be distinguished from those 
of a depositary of a multilateral treaty. However, this is an exceptional course, cer- 
tainly dictated by an exceptional political situation. For an example, see the Treaty 
of Sept. 10, 1952, between Israel and the Federal Republic of Germany, 162 U.N. 
Treaty, Series 206. It is clear from the discussion in the 675th meeting of the Inter- 
national Law Commission that the draft articles are meant to apply to both types of 
treaty.| In the nature of things, the present article is limited to the normal case of 
the depositary of a multilateral treaty, but in principle the views here expressed may 
be regarded as equally applicable in the case of a bilateral treaty (mutatis mutandis). 

17 [1951] I.C.J. Rep. 15; 45 A.J.I.L. 579 (1951). 

18 [1957] LOJ. Rep. 125 at 145 (dealing with the second preliminary objection) ; 
52 AJ.LL. 326 at 331 (1958). Although, for reasons stated elsewhere, the present 
writer does not consider a Jeclaration accepting the compulsory jurisdiction under Art. 
36, paragraph 2, of the Statute of the International Court of Justice as being in all 
respects the equivalent of an international treaty, he nevertheless recognizes that the 
functions of the Secretary General of the United Nations as depositary of those instru- 
ments | ‘are in effect not to be distinguished in principle from his depositary functions 
under ‘what is clearly identifiable as an international treaty. This would also hold 
true for those few instances in which the Registrar of the Court acts as depositary, e.g., 
under the Security Council Res. 9 (1946) of Oct. 15, 1946. The Right of Passage case 
is undoubted authority (and was treated as such by the International Law Commission) 
for the general law regarding the depositary on the matter with which it dealt. 
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state, and the subsequent actions relating thereto performed by the de- 
positary, particularly as regards the legal rights and obligations of the 
other states concerned. 

Although the request for the advisory opinion in the Reservations case 
arose out of the initiative of the Secretary General as depositary of the 
convention in question in the light of certain concrete problems which had 
arisen, and was discussed largely from the point of view of the depositary 
in the Sixth Committee of the General Assembly,” the advisory opinion 
itself takes a somewhat abstract approach to the whole question, which it 
examines primarily from the standpoint of the general law of treaties.”° 
The Court therefore had little to say directly on the powers of the de- 
positary and their nature, and even less on the relationship between the 
performance of depositary funetions and the legal position of the other 
states. Nevertheless the Court included in the opinion a sentence to the 
effect that the solution then proposed for the Genocide Convention would 
simplify the task of the depositary: that task would be ‘‘confined to 
receiving reservations and objections and notifying them.’’™ It is that 
passage which has established the theoretical basis for the subsequent 
actions by the General Assembly and the International Law Commission. 
For it is in that sentence that the essentially administrative features of the 
function are emphasized and any possible political (and that means de- 
cisive) rôle is depressed to the greatest extent. 

The point at issue in the Right of Passage case was much more concrete 
(and was so treated by the Court). It dealt with another aspect which had 
also been rather taken for granted in an earlier period, namely, the exact 
point of time at which an instrument deposited with the depositary in 
accordance with the terms of the treaty took effect and became operative 
in relation to the other parties to the treaty. Although, having regard 
to the precise and eategorical language of Article 36, paragraph 4, of the 
Statute of the International Court as adopted at San Francisco in 1945, the 
substantive issue as it arose in that case was probably not much in doubt 
(the powerful dissenting opinions notwithstanding), the interesting fea- 
ture of this judgment is the stress placed upon the dominant position of 
the terms of the treaty, so that any general rules that might exist or be 
created would only have a residual character; and the distinction made 
between the action of the state in depositing an instrument, the effects of 


1° For references to United Nations material dealing with this and with subsequent 
debates on this topic, see the Memorandum cited in note 12 above. 

20 This seems to have been deliberate. See [1951] I.C.J. Rep. at 21. It should be 
recalled that these initial debates took place in a General Assembly which was dominated 
by the international tension flowing from the outbreak of hostilities in Korea, and the 
Secretary General himself (Trygve Lie) was already in a difficult political position. 
It seems that the discussions in 1926 and 1927 in the Committee for the Progressive 
Codification of International Law and the Council of the League of Nations on the 
same topic were similarly abstract. Cf. League of Nations, Doc. C.P.D.1./3rd 
Session/P.V., p. 26; Official Journal, 1927, pp. 770, 800, 880. 

21 [1951] I.C.J. Rep. at p. 27. It will be noted that this reflects the underlying 
philosophy of General Assembly Res, 24 (I). 
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which are determined exclusively by the treaty itself, and the entirely 
different question of the manner in which the depositary carries out its 
duties in relation to that instrument, which (the manner of performance) 
was held not to override any explicit provision of the treaty. This means 
that it is in the terms of the treaty itself, and not in any action taken by 
the depositary, that the legal effect of an instrument deposited with or a 
communication made to the depositary is determined. It was on this 
point that the International Law Commission concentrated its attention 
during the final stages of its work and then found itself unable to follow 
the previous view. 

In the development of the Commission’s thinking on the problem of the 
depositary since 1962, two separate phases can be discerned. In 1962, 
when the Commission was engaged on the first reading, it adopted the 
relevant articles in the context of the conclusion of treaties exclusively. 
Furthermore, it was also exclusively in that context (which included the 
problem of reservations) that the direct comments of the governments 
were made, although, indirectly, comments on various other articles at- 
tracted attention to the institution of the depositary and its legal inci- 
dences. In 1965, however, on the second reading, even if for the time 
being the context remained formally the same, the Commission had before 
it the! first draft of its comprehensive text on the Law of Treaties and 
could take a longer view of the topie. It was at this point that Professor 
Tunkin advanced the attractive suggestion to concentrate in a single article 
( which became Article 73) all the rules governing the giving of notices 
and their taking effect.22 At the same time, the Commission had before 
it another proposal designed to prevent the accidental repetition of what 
had oceurred in the Right of Passage case by providing, subject to the 
terms of the treaty, for an arbitrary time lag of nmety days between the 
moment of deposit of the instrument and its taking effect vis-a-vis the 
other interested states.22 It was at this stage of the work that it became 
apparent that the central issue, namely, the time factor for the taking 
effect ‘of the notification or communication as regards the other states, 
could not adequately be approached only from the point of view of the 
conclusion of treaties: and that in some respects the interaction of the 
substantive provisions, as regards that time factor, and the quasi-pro- 
cedural provisions regarding communication through the depositary was 
of no Jess importance as regards the termination of treaties, and that at 


all events both those substantive provisions and the procedural provisions 


must be drafted taking both aspects into account. 


22 800th meeting, par. 67; 808rd meeting, par. 72. 1985 Yearbook (I) 176, 200. 
This gave rise to Art. 29 (bis). For the subsequent legislative history, see note 2 
above. 

28 Proposal by the present author (Doc. A/CN.4/L.108), 1965 Yearbook (IT) 73. 
And gee discussion at the 803rd meeting, pars. 30-56, ibid. (1) 197. See also the dis- 
cussions in connection with Art. 22 at the 800th meeting, 1965 Yearbook (I) 174, on 
Art. 50 at the 886th meeting, 1966 ibid. (I), Pt. I, p. 96, and on Art. 53 at the 847th 
and 848th meetings, ibid., Pt. II, p. 15, and at the 864th meeting, ibid. 155. 
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In his First Report on the law of treaties,” Sir Humphrey Waldock 
spread the proposals regarding depositaries over three articles. In Article 
1 (1) (mì, then entitled ‘‘Definitions,’’** the meaning of the term was 
given, and Articles 26 and 27 contained proposals regarding the designa- 
tion of the depositary of plurilateral or multilateral treaties 7° and the func- 
tions of the depositary. This general approach was adopted by the Com- 
mission, the results of its examination appearing in Articles 1 (1) (g), 
28 and 29 of the articles as drawn up in 1962.77 The Commentary, how- 
ever, then explained that the listing of the main functions of the depositary 
in that article was limited to its functions in relation to the conclusion and 
entry into force of treaties.?® 

The principal issues discussed in the Commission in 1962 were: the 
necessity to draft the articles in such a way as would minimize the possi- 
bility of abuse of its position as depositary by a state for reasons of its own 
foreign policy; the autonomy of the contracting states in regard to the 
choice of the depositary and the functions to be zonferred upon it; the 
necessity to strike a balance between the theory that the depositary served 
mainly as a ‘‘post-box’’ and more extensive approaches according to which 
the depositary would have determinative powers of appreciation of the 
validity of instruments submitted to it (this being the aspect which had 
come to the fore in the prolonged discussions in various United Nations 
organs on the question of reservations to multilateral conventions) ; and the 
question whether there were any differences im law between the case where 
the depositary was one of the contracting states and the case where the 
depositary was the secretariat of an international organization. 

On the question of preventing any abuse of powers by the depositary, 
it was generally agreed that a depositary ought not to use that position 


24 Doe. A/CN.4/144 and Add.1, 1962 Yearbook (IT) 27. 

25 The title of this article, which now appears as Art. 2, was changed during the 
second reading to ‘Use of terms’’ in order to avoid creating an impression that the 
meanings given to the various terms were intended as general definitions and to stress 
that those meanings were limited to the meanings attributed to the terms in the draft 
articles themselves. The proposal was made by Professor Briggs in the Commission’s 
777th meeting, par. 8, 1965 Yearbook (I) 10. 

26 In 1962 the Commission reached the general conclusion rot to base its articles on a 
formal distinction between bilateral and other treaties. One of the reasons was the 
difficulty in drawing the distinction between plurilateral and multilateral treaties in 
any but arbitrary terms. For a fuller discussion of this, see the present author’s 
Rapport provisoire on Terminaison des traités collectifs, submitted to the Nice Session 
of the Institute of International Law (1967), to be published in a future volume of 
the Annuaire de l’Institut de Droit International, at pars. 19-25. 

27 See the 1962 Report of the Commission, 1962 Yearbook (II) 157. In 1965 
the reference to the depositary in Art. 2 (formerly Art. 1) was dropped, but the 
statement of legal principle which appeared in it has been transferred to what is 
now Art. 72. 

28 Commentary to Art. 29, par. (1). Howeree: the ultimate placing of this group 
of articles at the end of the text was deliberate, since, in the Special Rapporteur’s 
words, ‘‘the functions of a depositary were not limited to the conclusion stage.’? 
886th meeting, 1966 Yearbook (I), Pt. II, p. 286. Cf. also the discussion on Art. 50 
at the 836th meeting, ibid. Pt. I, pp. 96, 98. 
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in furtherance of its own foreign policy, and this has found expression in 
Article 71 (2) of the final draft, through the words ‘‘international in 
character” and “‘obligation to act impartially.” The hypothesis upon 
which this article is based is not a theoretical one at all. For example, 
as far back as 1950, in reply to a questionnaire from the Commission, the 
Government of Israel made the following observation : 


A particular difficulty which arose during its early months [after the 
proclamation of the independence of Israel] concerned the technical 
question of the manner of accession to multilateral conventions of 
which the depositary governments had not recognized the State of 
Israel. It was discovered that depositary governments in these cir- 
cumstances were unable to accept communications directly from the 
Government of Israel but that communications of this nature had to 
bé submitted to them through the intermediary of a third government 
which had recognized Israel and which, at the same time, maintained 
diplomatie relations with the depositary government. This cannot be 
regarded as a satisfactory state of affairs.” 


Nevertheless, there is here an element of dilemma which is not fully re- 
solved by the following sentence in paragraph (2) of the Commentary on 
Article 71: “When the depositary is a state, in its capacity as a party it 
may express its own policies; but as depositary it must be objective and 
perform its functions impartially.” As Mr. Jiménez de Aréchaga said 
at the Commission’s 658th meeting, in practice the exercise of the de- 
positary’s functions must inevitably be influenced by the international 
policy| of the state or the international organization concerned; and he 
illustrated this by saying that neither a state nor an international organi- 
zation ‘could be expected to send communications to or establish contacts 
with a' state which it was its policy not to recognize.* 

On the question of the autonomy of the parties in the choice of a de- 
positary, the Special Rapporteur had proposed a series of residual rules 
establishing what state or organ of an international ‘organization would 
serve as the depositary in the event of the treaty failing to make any such 
designation, and, in a modified form, this appeared as Article 28 of the 
articles as adopted in 1962. The principle, undoubtedly reflecting a com- 
mon diplomatic practice, there laid down was that in the event of the 
omission of the states concerned to nominate a depositary, either the 
‘‘host’’ state of an international conference or the international organiza- 
tion under the auspices of which an international conference was held and 


29 Doc. A/ON.4/19; 1950 Yearbook (IT) at 217. It seems that at one time the 
United ‘States Government may have held a similar view as that referred to for con- 
ventions for which it acts as depositary. An illustration is furnished by the Note of 
the Assistant Secretary of State to the Ambassador of Iraq, of May 12, 1947, con- 
cerning’ the adherence of Transjordan, not then recognized by the United States, 
to the Convention on International Civil Aviation. See the Memorandum cited in note 
15 above, at p. 74. The question, of course, has to be distinguished from the entirely 
different question of whether the state concerned is legally entitled to have attempted 
to deposit a given instrument. The hypothesis here is that it was. 

801962 Yearbook (I) 189. 
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a treaty concluded, would serve as the depositary.* This proposal at- 
tracted virtually no comment from the governments which submitted ob- 
servations on the Commissions’s first draft of the articles, and for the 
second reading the Special Rapporteur proposed leaving it unchanged.” 
But the members of the Commission itself were more critical during the 
second reading, and the idea that the diplomatic practice reflected a rule 
of law, as well as the idea of putting forward an elaborate residual rule, 
was dropped, to be replaced by what is now paragraph 1 of Article 71. 

On the question of the extent to which the depositary would have de- 
terminative powers in relation to instruments deposited with, or communi- 
cations made to, the depositary, the Special Rapporteur had proposed, in 
paragraphs 4, 5, 6 and 7 of his Article 27, that the depositary should have 
a number of duties in the direction of examining and verifying the com- 
patibility of those actions, instruments or communications with the terms of 
the treaty or the terms of the draft articles, as the case might be. How- 
ever, the Commission was unwilling to go so far, not only because of 
a possible inconsistency between these ideas and the articles on reserva- 
tions as they were evolving, but also for more general reasons. Accord-. 
ingly, it reduced considerably the scope of the depositary’s functions and 
powers of a residuary character not only by adjustments in the drafting 
but also by inserting the provision which now appears as paragraph 2 of 
Article 72. In paragraph (8) of the final Commentary on thai article, 
the Commission has stressed that the principle contained in that provision 
‘‘really follows from the fact that the depositary is not invested with any 
competence to adjudicate upon or to determine matters arising in connexion 
with the performance of its functions.’’** On the other hand, the de- 
positary is always entitled to make provisional determinations—indeed it 
frequently must—and as a corollary it is always entitled to seek the advice 


sı For a eurious illustration of this, see the temporary assumption by the Government 
of Brazil of certain depositary functions in relation to a treaty concluded in Brazil 
(at the suggestion of the United States), the convention in question providing that the 
depositary would consist of a certain office which itself would only come into existence 
after the treaty had entered into force. See Instruction, dated Feb. 5, 1947, from the 
Department of State to the United States Ambassador at Rio de Janeiro, and Memo- 
randum of the Government of Brazil of Oct. 18, 1957, in the Memorandum cited in 
note 15 above, at p. 21. 

82 Sir Humphrey Waldock, Fourth Report on the Law of Treaties (Doc. A/ON.4/ 
177/Add.1) on Art. 28; 1965 Yearbook (II) at 63. 

88 For a recent illustration, note the procedure by which the Secretary General of the 
United Nations assumed the functions of depositary for all the instruments of ratifica- 
tion of the amendments to the Charter contained in General Assembly Res. 1991 
(XVIII) of Dee. 17, 1968, despite the fact that the resolution itself was silent on the 
matter, and, by Art. 111 of the Charter, the United States is depositary of the original 
Charter and of the instruments of ratification of the original signatories of that in- 
strument. See 1964 United Nations Juridical Yearbook 249. 

34 It is believed that this rule corresponds with the praetice of the Secretary General 
in this regard, although published instances of disputes of this character are, in fact, 
rare, 
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or even the-instructions ” of the states concerned, especially if it should 
reach the conclusion that the performance of the tasks sought to be eon- 
ferred upon the depositary required the exercise of a greater degree of 
political discretion than is compatible with the impartiality that is in 
principle required of a depositary. Against this, the residuary char- 
acter of the whole provision must again be stressed: nothing prevents the 
states concerned from conferring a wider measure of discretion upon the 
depositary if it is willing to accept it, as the Maritime Safety Committee 
case shows. * This is how the ‘‘postoffice’’ theory is reconciled with prac- 
tice and the needs of the depositary in playing what the Commission has 
termed “an essential procedural role in the smooth operation of a multi- 
lateral treaty.’? 38 

On the question. whether in law there is any distinction of principle 
between the case where one of the contracting states is depositary and the 
case where the depositary is an international organization,®® there was 
general agreement in the International Law Commission that from the 


85 For a categorical instruction by a competent organ of an international organization 
to the Secretary General of that organization not to accept instruments of ratification 
of the International Telecommunication Convention of 1965 by the ‘‘existing ilegal 
régime in Rhodesia,’’? see Res. No. 599 adopted by the Administrative Council of the 
International Telecommunication Union on June 2, 1966, circulated to member states 
in letter No. 5042/65 of June 14, 1966. For text, see 5 Tuternational Legal Materials 
989 (1966). 

For criticism of the action of the Secretariat of the same organization in regard 
to the accession of South Africa, on behalf of South-West Africa, to the 1965 Tele- 
communication Convention, see letter of the Union of Soviet Socialist Republics to 
the Seeretary General of the United Nations of April 25, 1967 (Doe. A/6648), 
General ‘Assembly, 5th Spec. Sess., Official Records, Annexes, agenda item 7. 

36 As a significant illustration, see the statement of the Secretary General himself 
(U Thant) at the 1258th meeting of the General Assembly (pars. 99-101) on the 
manner of implementing the so-called ‘‘all states’? formula for participation in treaties 
concluded under the auspices of the United Nations. 

37 In the Maritime Safety Committee ease (an advisory opinion) the Court relied 
upon thd interpretation placed by the depositary on the special provisions of the entry 
into force clause, that interpretation not having been challenged by any interested 
state and being based on an arguable construction of the clause. Although the ease 
itself was concerned with a different provision of the convention, the substantive legal 
and factual issue was analogous to the criterion for determining the entry into force 
of the convention, and the depositary was empowered to fix the time of the entry into 
force (subject to the implicit right of any interested state to challenge the validity 
of that determination through appropriate organs or channels). Indirectly, therefore, 
the Court upheld the unchallenged intervretation of the entry into force clause made 
earlier by the depositary. [1960] L.C.J. Rep. 150 at 167; 54 A.J.LL, 884 at 891 (1960). 
Of course, this case has nothing directly to do with the legal qualification of the status 
of the depositary, and doubtless considerable weight was attached to the fact that the 
depositary ’s action had not been challenged. 

88 From par. (1) of the Commentary on Ari. 71. 

89 Thej Commission does not seem in 1962 to have considered the other possibilities, 
such as where the depositary is a state which took part in the negotiations but itself 
did not, , become, or ceased to be, a contracting party. However Professor Bartoš 
(Chairman) drew attention to this problem, although in a different contest, during 
the second reading. 802nd meeting, par. 76, 1965 Yearbook (I) 191, 
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legal point of view the distinction was not one of great importance, and 
the relevant articles have indeed been drawn up on that basis. On the 
other hand, as a practical matter it was appreciated that insofar as political 
discretion would enter into the exercise of the depositary functions, in the 
ease of the secretariat of an international organization acting as depositary, 
the necessary political directives would be supplied by the majority in 
the competent organ, as is the practice of the United Nations and the 
Specialized Agencies, and could not reflect the national policy of any 
single state. 

It has always been recognized that the catalogue of the depositary func- 
tions contained in Article 72 is not exhaustive (as is emphasized by the 
words ‘‘in particular’’ in the introductory phrase of paragraph 1).*° If 
the treaty has been adopted within an international organization, the 
relevant rules of that organization may themselves supply indications for 
the exercise of the depositary functions for those treaties,“ and the parties 
will be presumed to have concluded the treaty with those provisions in 
mind. During the second reading of the draft articles the proposal was 
made that the enumeration of functions should also include registering 
the treaty in accordance with Article 102 of the Charter and what is now 
Article 75 of the Draft Articles.? Although no strong objection was 
raised to this proposal (which, it is believed, conforms to practice and, 
as far as the United Nations is concerned, is endorsed in Article 4 of the 
General Assembly’s regulations on the registration of treaties **), it was 
suggested that difficulty might be experienced in the case where the de- 
positary state was itself not a Member of the United Nations,** and rather 


40 The words ‘‘in particular”? did not appear in the text of Art. 29 as adopted in 
1962 nor in the Special Rapporteur’s Fourth Report. The suggestion to add them 
was made by Professor Reuter at the 803rd meeting. 1965 Yearbook (I) 201. 

41 Cf. Art. 4 of the Commission’s draft articles. The United Nations itself appears 
to have no formal general rules save those relating to reservations, although by now 
it possesses a considerable amount of consistent practice, as can be seen from the 
documents cited in note 15 above. The Food and Agriculture Organization has 
adopted some formal provisions on the topic. See Principles and Procedures which 
should govern Conventions and Agreements concluded under Articles XIV and XV 
of the Constitution and Commissions and Committees established under Article VI of 
the Constitution, in Report of the 9th Session of the Conference 223 ff. (1957). 

42 See discussion at the 815th meeting. 1965 Yearbook (I) 279-280. 

43 For consolidated text of the regulations, see 1962 Yearbook (II) 194. This ele- 
ment was not included in the regulations as originally adopted, but was added by 
Res. 364 B (IV) of Dee. 1, 1949. And see the Memorandum cited in note 12 above, 
pars. 137-139. 

44 Sir Humphrey Waldock, Fourth Report (cited), Observations and Proposals on 
Art. 29, par. 8, referring particularly to the position of Switzerland as depositary. 
1965 Yearbook (II) at 64. In fact, such treaties and subsequent actions relating to 
them are regularly registered by Switzerland without difficulty, although this is probably 
for the most part the consequence of an explicit provision in the treaty. Cf. Art. 64 
of the Geneva Convention for the Amelioration of the Condition of the Wounded and 
Sick in the Armed Forces in the Field of 1949, U.N. Treaty Series, Vol. 75. No ex- 
plicit reference or instruction appeared in the Final Act of the Geneva Conferenee, 
which nevertheless was also registered by the depositary. Ibid. Early in the United 
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than include a general provision or the question, the Commission left it to 
be covered by the opening phrase of paragraph 1 of Article 72 and to 
the will of the states concernəd. Article 74, paragraph 2, on the correc- 
tion of errors in texts or certified copies of treaties, also deals specifically 
with the functions of the depositary in this type of case. That was de- 
liberate. The Commission was persuaded that the depositary’s actions 
in this regard could not adequately be accommodated within the framework 
of the ‘articles specifically devoted to the depositary in general because 
the problems which arose were not connected with a procedural point but 
affected rather the formulatior. of the agreement for correction of the error, 
and here the function of the depositary was to serve as the channel through 
which it could be ascertained whether all the parties were agreed on the 
existence of the error and on the need to correct it.4° The depositary may 
also have functions arising cut o3 other branches of international law. 
These, too, are left untouched by the draft articles. For example, for the 
purpose of applying Article €3 of the Statute of the International Court 
of Justice (relating to the construction of a convention to which states 
other than those concerned ir. a case are parties), as well as for certain 
other purposes, e.g., in connection with the notifications to states regarding 
participation in advisory proceedings, the Registrar of the Court regu- 
larly has recourse to the depositary in the first instance, the Court then 
reaching its own decisions on the kasis of the information thus received.*® 

Running through the discussions out of which these provisions resulted 
was the evocative theme that the rôle of the depositary could best be de- 
scribed in terms that the depcsitary is the ‘‘trustee’’ of the parties to the 
treaty and of the other states concerned.” An elegant illustration of this 
is provided in the letter of the Acting Secretary of State to the Archivist 
of the United States of July 21, 1945, explaining why the National Archives 
could not borrow the signed original text of the Charter of the United 
Nations for display purposes: 


Nations, the Secretariat seems to hava wanted to make this a general rule. 5 
Repertory of Practice of United Nations Organs, Art. 102, par. 69. It is not clear why 
this was. not followed up in the final stages of the codification by the International 
Law Commission, despite the Commission’s invitation to the Secretariat to do so. 
See discussion at the 815th meeting, 1965 Yearbook (I) 279. 

45 See the Special Rapporteur’s explanation at the 802nd meeting, 1965 Yearbook 
(I) 190.: Nevertheless, it is suggested that elose analysis will show that many of the 
depositary’s duties are in fact directed towards ascertaining the attitudes of the 
different iparties to the various transactions performed through the depositary. For an 
illustration, ef. the discussions at the Sixth and Seventh Sessions of the General As- 
sembly on the correction of the Chtnese text of the Genocide Convention, and Res. 691 
(VII) of Dec. 21, 1952. See the Memorandum cited in note 12 above, pars. 144-154. 

48 Cf, the inquiry made of the Spanish Government, as depositary of the Act of 
Algeciras, in in the U.S. Nationals in Morocco case. Pleadings, Vol. II, pp. 407, 408 
and 410; [1952] LC.J. Rep. 176 at 178 Spain was not at that time a Member of 
the United Nations. 

41 This! language had actually been used by Mr. Kerno, representative of the Seere- 
tary General, in one of the earlier discussions in the Commission, See 104th meeting 
and 105th meeting, 1951 Yearbook (I) 187, 199. 
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The Charter is... not the property of this Government. It is on 
deposit here for certain practical purposes which cannot satisfactorily 
be served if it is removed from the Department of State Building. 
. .. In general it is international practice for the foreign office itself 
to retain such active instruments in its own custody in order that it 
may assume complete responsibility for the security of the documents 
and in order that it may most effectively exercise the secretariat 
functions with which the depositary government is charged.* 


However, this ‘‘trustee’’ approach is clearly inadequate. The texts 
as they emerged from the first reading in the International Law Commis- 
sion only dealt with the essential elements which could indicate the sub- 
stance of the relationship of the depositary with the states eoncerned— 
the ‘‘trustee’’ element—which is but one side of the coin. Those texts did 
not deal with that relationship in terms of the manner in which, and, even 
more important, the time at which, legal relationships between the states 
concerned are created through the intermediary of the depositary. In 
the long run, this is probably the more significant side of the coin and 
raises more delicate legal and political issues. Various of the articles 
adopted on the first reading, so to speak, nibbled at this problem from dif- 
ferent angles, and not always consistently. It is therefore not sur- 
prising that the observations of the governments manifested some un- 
easiness in this regard, although without proposing any concrete solutions. 
The problem was found to be acute with regard to the entry into force 
ratione temporis of various transactions, such as the treaty itsel?, the par- 
ticipation of an individual state in a treaty, the effect of a reservation or of 
an objection to a reservation, or of the withdrawal of a reservation or of an 
objection to a reservation, the termination of a treaty or the withdrawal 
of a party from a treaty, and so on. In general, the observations of the 
governments and the comments made by different delegations in the debate 
in the Sixth Committee of the General Assembly, when taken as a whole, 
showed that the articles as they had been adopted in 1962 on the first read- 
ing were not sufficiently clear on these cardinal aspects of the law of 
treaties; and the cumulative effect of this criticism induced the Commission 
to embark upon a very substantive rewriting of the relevant articles re- 
lating to the conclusion of treaties (including those on reservations) with 
the general objective of placing the temporal order of happenings relating 
to the ‘‘life’”’ of a treaty in clearer perspective.*® Jt was in this connection 
that the question of the transmission of notices and communications be- 
came of importance, not in its mechanical aspects (which are relatively 
easy and where the ‘‘trustee’’ theory has its convenience) but in its sub- 


48 See the Memorandum cited in note 15 above, p. 73. This was written before the 
Charter had been signed by all the states entitled to sign it, and before it had been 
ratified by 2 sufficiently large number of states to bring it into force. 

49 See particularly the discussion at the 782nd and 783rd meetings (1965). In 
fairness it must also be pointed out that the members of the Commission themselves 
had realized much earlier this weakness of the articles as adopted in 1962, and a 
great deal of thought had been put into the matter even before the second reading 
began. 
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stantive, and more particularly its temporal, aspects (where the ‘‘trustee’’ 
theory jis only of the most limited value}. The two problems found to 
require! solution in the form of residual rules where the treaty itself is 
silent were: (a) the moment of time from which a communicétion is ‘‘made”’ 
as regards the state making it; and (b) the moment of time from which 
the communication produces legal affects as regards the stéte or states for 
which it was made. In terms familiar to the jurist versed in the common 
law, the question which arose was whether transmission of an instrument 
or communication of a notice to the depositary constituted constructive 
notice of its contents for the other states concerned, with legal effect for 
those States as from the moment on which the document reached the hands 
of the depositary as, in fact, had keen decided by the International Court 
(contrary to the facts of the matter but in accordance wich the terms of 
the treaty) in the Right of Passage vase.°° Article 73 is the result of a very 
close study of these complicated aspects. Moreover, the conclusions reached 
in 1965 and embodied in what was then Article 29 (bis) in the more 
limited| context of the conclusion of treaties were found inadequate in 
1966, in the context of the Draft Articles as a whole in their final form. 

In 1965, responding to Professor Tunkin’s suggestion, zhe Commission 
adopted Article 29 (bis) in a form which was limited to providing that, 
where there is no depositary, notifications and communications required 
to be made by a state under the draft articles on the law of treaties should 
be transmitted directly to the state or states for which they were intended ; 
and that, where there is a depositary, the transmission should be made 
to the depositary. As adopted in 1965, the provision applied to all com- 
munications or notifications required to be made under the draft articles 
themselves. As adopted finally in 1966, however, apart from drafting 
alterations, an important change of substance was introduced through the 
addition of the initial words of Article 73: “‘Except as tke treaty or the 
present; articles otherwise provide.’’ This clarifies that all the rules of 
Article 78 are residual rules, and in that way the general principle of the 
autonomy of the parties is preserved. When this article was first adopted 
at the 815th meeting of the Commission, the Drafting Committee reported 
that the other proposal, relating to the time at which communications made 


50 The! relevant facts were as follows: Portugal became a party to the Statute of the 
Court on Dec. 14, 1955, and on Dec. 19 filed a declaration of acceptance of the com- 
pulsory |jurisdiction. Proceedings were instituted on Dec. 22. On Jan. 19, 1956, 
the depositary (the Secretary General of the United Nations) circuleted the customary 
note informing the states concerned, including the respondent government, that the 
declaration had been deposited. For a full account of this incidsnt, see Right of 
Passage case, Pleadings, Vol. I, pp. 112 tf. On the basis of those fasts, the respondent 
government contended that in the absence of actual communication of the acceptance 
of the compulsory jurisdiction to it before the institution of the proceedings, the 
Court lacked jurisdiction. The Court dismissed this preliminary objection, for the 
most part on a strict interpretation of Art. 36, par. 4, of the Stazute of the Court. 
Incidentally, it is not clear from the Pleadings in this case when or how the Secretary 
General’s circular note was received by the respondent government. The Pleadings 
eoncentrate on the date upon which it was sent. 
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through the depositary would take effect as regards the state or states for 
which they were intended and as regards the state making them, should 
be discussed at a later stage, after virtually all the articles in the draft 
had been completed, because it had a bearing on the provisions concerning 
withdrawal from and termination of a treaty, and this was accepted.™ 

That is the issue which was subsequently to prove very troublesome. 
The Drafting Committee submitted its first proposal on that aspect at the 
862nd meeting. According to that proposal, the notification or communica- 
tion would be considered as having been made to a state upon its receipt by 
the depositary or, in the absence of a depositary, by that state. Introduc- 
ing the proposal, the Special Rapporteur explained that the Drafting Com- 
mittee was not yet satisfied that its presentation was satisfactory. ‘‘There 
were three stages to consider: the transmission of notifications or com- 
munications: their receipt, and finally the time at law at which they were 
regarded as having been made.” The new text then submitted by the 
Drafting Committee covered the last stage. With particular reference to 
treaties for which there is a depositary, Sir Humphrey went on to explain 
that the Drafting Committee had considered whether allowance should be 
made for the time required for the administrative processes of transmitting 
the notice or communication from the depositary to the state concerned, 
and he referred to the kind of difficulties which could arise es had been 
brought to light in the Right of Passage case.®? In the discussion which 
followed, which was mostly oriented on the duties of the notifying state, the 
basic issue considered was whether, in cases where there is a depositary, 
the common law theory of constructive notice should be introduced 
formally into the international law of treaties, or whether actual notice 
should be required. The balance of opinion was clearly in favor of a rule 
based on actual notice, although it was appreciated that to some extent any 
residuary rule on this point would be arbitrary and that the Commission 
was faced with alternatives each of which had finely balanced advantages 
and disadvantages. 

The Drafting Committee accordingly submitted a new proposal which 
was discussed at the 885th meeting, after the Commission had, at the 
previous meeting, adopted revised texts of a number of key articles re- 
lating to the entry into force and conclusion of treaties.5* The principal 
one of these was the article then numbered 15, and now numbered 13, ac- 
cording to which, inter alia, the deposit of instruments of ratification, 
accession, acceptance or approval of a treaty with the depositary would 
be sufficient to establish the consent of the state to be bound by the treaty, 
effective as from the moment of deposit unless the treaty otherwise pro- 


51 1965 Yearbook (I) 280. 

52 862nd meeting, pars. 3-5. 1966 Yearbook (I), Pt. O, p. 184. 

53 Seo Conference Room Doc. No. 12, July 1, 1966, containing the Drafting Com- 
mittee’s integrated proposals for the articles then numbered 15, 23 and 29 (bis). 
It is to be regretted that the Yearbook does not indicate adequately how the Drafting 
Committee’s reports were submitted to the Commission. The Conference Room Doeu- 
ments are not generally easily available. 
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vides. fa adopting that article, the Commission rejected the proposals 
for an arbitrary time lag between the date of the deposit and the date upon 
which the instrument would take effect vis-à-vis the other states, and the 
formal proposal to introduce a rule de lege ferenda along those lines was 
thereupon withdrawn by its author. The Chairman of the Drafting Com- 
mittee explained that the task of the depositary would become much more 
difficult if the traditional rule that a treaty entered into force upon the 
exchange of deposit of certain instruments were modified by the intro- 
duction of a thirty-day or ninety-day rule®* The author of that pro- 
posal himself (who was also a member of the Drafting Committee) stated 
that he was satisfied that the problem had been examined from all angles, 
from that of entry into force, termination, and reservations, and that while 
he believed that in the long run it would be beneficial to introduce, as 
standard! practice applicable to general multilateral treaties, a short interval 
before the exchange or deposit of instruments of ratification or a notifica- 
tion to a depositary took effect in regard to the states for which they were 
intended; for the time being no further progress could be achieved. Al- 
though the Commission then adopted the relevant proposals of the Drafting 
Committee relating to the entry into force itself, at the next (885th) 
meeting jdifficulties arose over the Drafting Committee’s proposal for 
what was still Article 29 (bis). This time the Drafting Committee 
squarely ‘plumped fcr the constructive notice approach. It proposed that 
the instrument would take effect ‘‘upon its receipt by the depositary” 
unless the treaty or the present articles provided otherwise. In that 
form that provision, which referred equally to communications and notices 
required to be made by the treaty or by the present articles, therefore 
at once raised the question of the legal position of states for which the 
notification or communication was intended. At this meeting the dis- | 
cussion centered upon two points, namely: (a) To what notices should 
the rule. apply’ (t) When should such a notice take effect, that issue 
being given greater prominence? On this latter point, the Drafting Com- 
mittee had tried a short cut by proposing that a notification or communi- 
cation should be considered as having been made by the state in question 
upon its! receipt by the state to which it was transmitted or upon its 
receipt by the depositary. The discussion which ensued on this point was 
so difficult that the suggestion was even made to drop the provision en- 
tirely. The Commission, however, was averse to so extreme a course with- 
out one further effort by the Drafting Committee. Here an idea ad- 
vanced by Mr. Tunkin during the debate was taken up. Mr. Tunkin 
distinguished between the state making the communication and the state 
to which. the communication was made. That, he thought, raised a wider 
problem bf international law which was not confined to the law of treaties.*¢ 
Nevertheless, the Drafting Committee reached the conclusion that, at all 
events as far as concerns the law of treaties, the problem was not insoluble, 


64 884th meeting, par. 71; 1966 Yearbook (I), Pt. IL, p. 273. 
55 Ibid. | 56 885th meeting, par. 34; ibid. 277. 


renters ha AAA SHA Sa apo iaaa hn ma 


1967] DEPOSITARY OF INTERNATIONAL TREATIES 943 


and that the answer could be based upon actual receipt by the state to which 
the communication was made." 

When the Drafting Committee’s new proposal came before the Com- 
mission, a new difficulty arose over the precise notifications and com- 
munications to which the rule should apply. It was Mr. Tsuruoka who had 
pointed cut, giving as an example the Montreux Convention of 1936,5° 
that notices were of two kinds at least: those affecting the existence of the 
treaty as such, and those relating to the modalities of the application of an 
existing treaty. He had assumed that the Commission had not intended 
to deal with the latter type of notice. It seems, however, that insufficient 
attention had been paid to that observation, and the proposal submitted 
by the Drafting Committee to the 887th meeting of the Commission re- 
ferred to communications and notifications made by any state ‘‘under the 
terms of the treaty or of the present articles.’’ Mainly at the insistence 
of Messrs. Tsuruoka and Bartoš, the scope of the article was narrowed to 
cover only notifications and communications required to be made under 
the present articles, and Article 29 (bis) was then unanimously adopted 
in its present form. To make assurance doubly sure, the Commentary 
deliberately explains that the article refers to notifications and communi- 
cations relating to the ‘‘life’’ of the treaty, and not to notifications and 
communications relating to substantive matters. When the Commentary 
was adopted at the 894th meeting, the Special Rapporteur stated that the 
provision was a progressive one, ‘‘given the prevailing uncertainty over the 
exact position of depositaries in the matter of notifications and communi- 
cations.’’ 6° 

The Commission has not, of course, dealt with all the problems posed 
by the institution of the depositary which, in all probability, has not yet 
reached its final development. For example, the Commission has not 
dealt with the new phenomenon of the multiple three-party depositary such 
as was instituted in the Nuclear Test-Ban Treaty of 1963: ® in particular, 


6? The Drafting Committee later slightly adjusted Art. 20 (formerly Art. 22) on the 
withdrawal of reservations, to the same effect. See Doc. A/CON.4/L.117. The textual 
adjustments proposed by the Drafting Committee and incorporated in the text which 
was before the Commission when the articles were finally adopted at the 892nd and 
893rd meetings are not mentioned in 1966 Yearbook (I), Pt. II, and at present are 
only available in the mimeographed document. 

58173 League of Nations Treaty Series 223. See 885th meeting, par. 7, 1966 
Yearbook (I), Pt. II, p. 275. At the 887th meeting he amplified this by reference to 
the Vienna Convention on Consular Relations of 1963. Ibid. 288-289. 

69 Art. 73, Commentary, par. (2). 

60 894th meeting, par. 43; 1966 Yearbook (I), Pt. II, p. 338. 

81 In his Fourth Report (cited in note 32 above), Art. 1 (1) (g), Sir Humphrey Wal- 
dock expressed doubt whether that precedent required any modification in the definition 
of depositary as it had been adopted in 1962. 1965 Yearbook (II) at 15. No further 
attention seems to have been given by the Commission to this aspect. The ‘‘trinity 
of depositaries,’’ in Sir Humphrey’s words, was of course a political device to over- 
come the ‘‘all states’? formula in the participation clause of this treaty. Cf. Schles- 
inger, A Thousand Days 907-908 (1965). And cf. the statement of the Legal Adviser 
of the Department of State submitted to the Foreign Relations Committee of the 
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the draft articles do not attempt to answer the question whether, and if so 
how, any legal nexus exists between states who have not all deposited 
instruments with all the depəsitaries.®? 

On the other hand, the articles as drafted leave open the possibility, 
of which there are several instances, of the transfer of depositary functions 
from one state or international organization to another, and also for the 
existence of multiple depositaries not of the Nuclear Test-Ban Treaty type 
but of the type found in connection with the Charter of the United Na- 
' tions itself, as well as for other instruments for which the designation 
of the depositary has been made in some informal manner. It is clearly 
desirable to preserve the maximum of flexibility in this branch of the law 
which, even if it is of a highly technical and administrative character, 
nevertheless is now widely seen to have important political overtones. 

The three articles under discussion, and particularly Article 73, mark 
an important development in the law of international treaties. Their 
practical effect is to weaken any element of control over the life of the 
treaty which might have been exercisable by an independent depositary.” 
For while, as stated, the depositary is naturally given all power to examine 
and make provisional determinations of the validity of notifications and 
communications made to it, the depositary has been deprived of any vestige 
of power to make binding decisions save where that power is expressly 
conferred upon it by the treaty of which it is the depositary. In line 
with this development, the abandonment of any theory of constructive 
notice or knowledge of the contents of those notifications and communica- 
tions emphasizes the administrative rôle played by the depositary. It 
may be:technically correct to state that the International Law Commission 
has notiadvanced a solution to this problem which is at variance with the 
decision of the International Court in the Right of Passage case; that, 
however, is only because the Commission cast the provision in the form 
of a residual rule, no doubt partly out of the desire not to cause dis- 


Senate, text in 58 A.J.LL. 170-175 (1964). The full text of that statement was made 
available! to the International Law Commission. 1965 Yearbook (I) 47. 

62 The Nuclear Test-Ban Treaty of Aug. 5, 1963, was later registered with the U.N. 
Secretariat by each of the three depositaries on the same day (Oct. 15, 1963). See 
480 U.N. Treaty Series 48. The Treaty Series contains three separate lists of signa- 
tures: on p. 50 the signatures affixed at Moscow; on p. 65 the signatures affixed at 
Washington; and on p. 80 the signatures affixed at London. All three sets of 
signatures appear in columnar form on p. 96. Subsequent aetion regarding the treaty 
appears in the Treaty Series (Annex A) on the basis of information supplied by 
each one of the depeositaries. 

63 For a significant illustration of this, note the rejection by the Commission of the 
suggestion that the depositary could be given some powers to control the issue of the 
conformity of the exercise of the treaty-making power with the provisions of the 
domestic |constitution. Compare Sir Humphrey Waldock, Second Report on the Law 
of Treaties (Doc. A/CN. 4/156) , Art. 5, with Art. 31 as adopted by the Commission in 
1963 (Ar t. 43 as adopted in 1966). 1963 Yearbook (II) 41, 190. As far back as 
1951 tho representative of the Secretary General had expressed misgivings over a 
suggestion to endow the depositary with any such functions. Reference to this appears 
in par. (3) of the Commentary on Art. 43 as finally adopted in 1966. 
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turbance to existing treaties and existing practices. Nevertheless, there 
was widespread recognition that that decision was unsatisfactory and 
ought not to be generalized. At the same time the Commission was fully 
cognizant of the dilemma which it faced, a dilemma due in no small 
measure to the great differences and elasticity displayed by the different 
depositaries in the purely technical aspects of the actual transmission of 
the notices, and the, at times, quite unaccountably long delays before these 
notifications are dispatched. The Draft Articles, and especially Article 
73, do not and cannot fully answer all the problems and could give rise 
to very serious practical difficulties should the question arise of whether a 
communication sent by a depositary had actually been received by a given 
state. Viewed from this practical angle, if, on the one hand, the adoption 
of a theory of constructive notice, with all its arbitrarimess, might m ap- 
pearance be more conducive to the stability of treaty relationships in 
theory at least, on the other hand there is nevertheless something in- 
congruous in an assumption that a state can be placed under legal obliga- 
tions when it is in fact quite unaware that it has been placed under those 
obligations by the action of another state. 

At the same time, it is to be hoped that the discussions in the Interna- 
tional Law Commission, and those which will follow in the conference of 
plenipotentiaries on the Jaw of treaties, will lead to close re-examination 
by depositaries, both states and international organizations, of the per- 
formance of their depositary practices, with a view to bringing about 
more uniformity in those practices and a greater awareness of the 
legal implications of the manner in which the depositary performs its 
functions. This is a matter in which the Secretariat of the United Nations 
is uniquely placed to take the initiative and to bring about a much 
needed all-round improvement in contemporary international administra- 
tion. 
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SOME ASPECTS OF INTERNATIONAL JUS COGENS AS 
FORMULATED BY THE INTERNATIONAL 
LAW COMMISSION * 


By Econ ScHWELB 
Yale Law School 
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The Draft Articles on International Jus Cogens 


Article 50 of the Draft Articles on the Law of Treaties, which were 
presented by the International Law Commission to the General Assembly 
in 1966 + and which the General Assembly has referred, as the basic proposal 
for consideration, to the international conference of plenipotentiaries,? pro- 
vides under the heading ‘‘Treaties conflicting with a peremptory norm of 
ia n law (jus cogens)” that: 


A. treaty is void if it conflicts with a peremptory norm of general 
international law from which no derogation is permitted and which 
can be modified only by a subsequent norm of general international 
law having the same character. 


The following is the text of Article 61, which is entitled ‘‘Emergence of a 
new peremptory norm of general international law’ i 


I£ a peremptory norm of general international law of the kind referred 
to in Article 50 is established, any existing treaty which is in conflict 
with that norm becomes void and terminates. 


Article 67 , which deals with ‘‘the consequences of the nullity or termina- 
tion of a treaty conflicting with a peremptory norm of general international 
law,” reads as follows: 


J. In the case of a treaty void under Article 50 the parties shall: 

(a) Eliminate as far as possible the consequences of any act done 
in reliance on any provision which conflicts with the peremptory norm 
of general international law; end 

(b) Bring their mutual relations into conformity with the peremp- 
tory norm of general international law. 


2, In the case of a treaty which becomes void and terminates under 
Article 61, the termination of the treaty: 

(a) Releases the parties from any obligation further to perform the 
treaty ; ‘ 


* This article 4 is, in part, based on sections of a memorandum which the writer pre- 
pared in February, 1966, as Rapporteur of the Study Group on the Draft Articles on 
the Law of Treaties of the American Sociaty of International Law. 

t LL. c! Reports on 2nd part of its 17th Sess. and on its 18th Sess., General Assembly, 
21st Sess., Official Records, Supp. No. 9 (A/6309/Rev. 1), pp. 16 and 76 et seg; 61 
AJ.LL. 948 (1967). The report on the 13th Sess. will be referred to as ‘‘18th Report’? 
hereafter! 

2 General Assembly Res. 2166 (XXI) of Dec. 5, 1966. 
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(b) Does not affect any right, obligation or legal situation of the 
parties created through the execution of the treaty prior to its termi- 
nation; provided that those rights, obligations or situations may there- 
after be maintained only to the extent that their maintenance is not 
in itself in conflict with the new peremptory norm of general inter- 
national law.’ 


Article 41 on the ‘‘separability of treaty provisions’’ provides, among 
other things, that a ground for invalidating a treaty may only be invoked 
with respect to the whole treaty, but permits exceptions from this rule in 
certain situations, e.g., when the void clauses are separable from the re- 
mainder of the treaty with regard to their application. It provides fur- 
ther, however (Article 41, paragraph 5), that in cases falling under, 
inter alia, Article 50, no separation of the provisions of the treaty is 
permitted. 

Article 62 contains some provisions on the procedure to be followed when 
a party claims that a treaty is invalid. The party making this claim must 
notify the other parties of its claim. If objection. has been raised to the 
elaim of invalidity of the treaty by any other party, ‘‘the parties shall 
seek a solution through the means indicated in Article 33 of the Charter of 
the United Nations.’’ 

The Commission’s proposals relating to international jus cogens have 
engendered a considerable amount of debate among governments, particu- 
larly in the Sixth Committee of the General Assembly at the latter’s 
Eighteenth (1963), Twentieth (1965) and Twenty-First (1966) Sessions,’ 
and among publicists.” In the present article an attempt will be made to 


3 The preparatory work of the present draft Arts. 50 and 61 will be found in the 
following documents: Second Report on the Law of Treaties by Sir Humphrey Waldock, 
draft Art. 13 (Treaties void for illegality), 1963 I.L.C. Yearbook (II) 52; summary 
records of the 15th Sess. of the I.L.C., 683rd, 684th, 685th, 705th, 717th and 721st meet- 
ings (present Art. 50) and 711th, 717th, and 721st meetings (present Art. 61) in op. cit., 
Vol. I; L.L.C. Report on Its 15th Sess. (1963), General Assembly, 18th Sess., Official 
Records, Supp. No. 9 (A/5509), reprinted in op. cit, Vol. II, p. 187 and in 58 A.J.L.L. 
241 (1964), draft Arts. 37 and 45; comments by governments on Arts. 37 and 45 of the 
1963 draft, U.N. Doc. A/CN.4/175, Feb. 23, 1965, reprinted in Annex to U.N. Doe. 
A/6309/Rev. 1, note 1 above; Fifth Report on the Law of Treaties by Sir Humphrey 
Waldock, U.N. Doe. A/CN.4/183/Add. 1 (Dee. 4, 1965), and Add. 3 (Jan. 3, 1966); 
summary records of the second part of the I.L.C. 17th Sess. (January, 1966), 828th, 
835th, 840th, 841st and 842nd meetings, 1966 I.L.C. Yearbook (I) Pt. I. The present 
draft Art. 67 was considered and adopted during the 18th Sess. of the LL.C. (May- 
July, 1966) at the 865th and 894th meetings, as Art. 53 bis; op. cit, Vol. I, Pt. I, 
pp. 160-162 and 334. For the proceedings of the Sixth Committee at the 18th, 20th and 
21st Sessions of the General Assembly, see note 4 below. 

4General Assembly, 18th Sess., Official Records, Sixth Committee (1963), 780th to 
7938rd meetings, also reproduced in I.L.C. Doe. A/ON.4/175, Feb. 23, 1965; ibid., 20th 
Sess. (1955), Sixth Committee, 843rd to 845th, 847th, 849th and 851st meetings; 
ibid., 21st Sess. (1966), Sixth Committee, 903rd, 905th to 915th and 917th meetings. 
See also the Guide to the Draft Articles on the Law of Treaties prepared by the Secre- 
tariat for the 22nd Sess. (1967) of the General Assembly (U.N. Doe. A/C.6/376). 

5 See, in particular Schwarzenberger, ‘‘International Jus Cogens?’’ 43 Texas Law 
Review 455 (1965), a condensed and adapted version of which appeared under the title 
‘*The Problem of International Publie Policy’? in 18 Current Legal Problems 191 
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deal from a practical point of view with some of the many problems 
which the above-quoted draft articles raise. The article will not repro- 
duce and analyze the views of writers, but lay emphasis on such state 
practice as there exists and upon currently advanced views of governments. 
References to the views of publicists will be made only where this is 
necessary to illustrate the scope and the potentialities, but also the vague- 
ness, the elasticity, and the dangers of the concept of international jus 
cogens as formulated in the draft. 


| 
| Jus Cogens in Municipal Legal Systems 


The concept of jus cogens is taken from municipal legal systems and its 
reception in international law shares the possible pitfalls inherent in 
municipal law analogies. While the idea was known in Roman law, the 
term jus cogens itself does not appear in its sources. The concepts of ordre 
public or public policy, which are known to the civil law and to the common 
law systems, do not entirely coincide with the concept of jus cogens. In 
the law of obligations (or the law of contracts) of the various jurisdictions 
JUS cogéns simply means rules the application of which to a particular 
situation cannot be set aside by the will of the parties to a contract. 
Examples are the labor laws of many countries which protect a worker, 
after employment of a certain duration, against instant dismissal or which 
grant him certain cther rights such as entitlement to holidays with pay. 
These provisions are rules of jus cogens if, as they often do, the laws also 
provide that agreements between employer and employee to exclude these 
benefits are void. Similarly, under the laws of many countries, the 
liability of a railroad for loss or damage to persons or property cannot be 
validly derogated from by individual contracts. In Occidental legal sys- 
tems marriage is a voluntary union for life of one man and one woman. 
An agreement between the two spouses that their marriage would be con- 
tracted for one year only is void as contrary to this rule of jus cogens. 

The traditional municipal law terminology opposes jus cogens, which is 
absolute, ordering, prohibiting, to jus dispositivum, to rules which yield 
to the will of the parties. 

The great difficulty of receiving a municipal law concept like jus cogens 
into public international law arises from the fact that the municipal legal 
systems provide either expressly or by implication which of their rules are 
peremptory and which are not. International law, on the other hand, 
including the draft articles reproduced above, does not, or not yet, state 
where the borderline between jus cogens and jus dispositwum is. More- 


Se 
(1965) ; Verdross, ‘‘Jus Dispositivum and Jus Cogens in International Law,’’ 60 
A.J .LD. 55 (1966). When the present article went to press the ‘‘Papers and Proceed- 
ings on the Concept of Jus Cogens in International Law?’ of the Conference on Inter- 
national Law, held at Lagonissi (Greeee) April 3-8, 1966 (Carnegie Endowment for 
International Peace (European Center), Ganeva, 1967), became available to the writer 
through the courtesy of the Carnegie Endowment. The volume contains, inter wlia, 
a comprehensive report on ‘‘The Concept of Jus Cogens in Public International Law’? 
by Professor Erie Suy, 
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over, in municipal law the courts stand ready to decide upon the claim 
that a contract which two parties have concluded is void because of its 
repugnance to a norm of jus cogens. 


The Origins of the Concept of Jus Cogens in International Law 


The idea of making a provision on international jus cogens part of an 
official codification of the law of treaties originates in Lauterpacht’s First 
Report on the Law of Treaties of 1953.° He did not use the term of art, 
jus cogens or peremptory norm, from which no derogation is permitted. 
He suggested a provision (Article 15 of his draft) that ‘‘a treaty, or any 
of its provisions, is void if its performance involves an act which is illegal 
under international law and if it is declared so to be by the International 
Court of Justice.” In his ‘‘Comment’’ he made it clear that ‘‘the test 
was not inconsistency with customary international law pure and simple, 
but inconsistency with such overriding principles of international law 
which may be regarded as constituting principles of international publie 
policy.” Lauterpacht’s successors as Special Rapporteurs of the Inter- 
national Law Commission, Sir Gerald Fitzmaurice and Sir Humphrey 
Waldock, introduced the concept of consistency with a general rule or 
principle of international law having the character of jus cogens." 

While the proposal to include the concept in an official codification is 
hardly more than a dozen years old, in the literature of international law 
the concept of an international ordre public has keen advocated for a very 
long time.® A survey of both the older and the more recent literature 
shows, however, that the writings on the subject have been theoretical 
statements by learned authors, not substantiated by references to rulings 
of international courts or tribunals, to less authoritative state practice, or 
to diplomatic proceedings or correspondence. 

Before entering upon an examination of some aspects or the draft 
provisions on jus cogens, the present article will list such pronouncements 
of judicial authorities and such action on the level of diplomacy and inter- 
national organization as there exist on the subject. 


Jurisprudence on International Jus Cogens 


The only instances involving the authoritative invocation of something 
akin to international jus cogens which can be traced are the four judicial 
pronouncements mentioned below, two of which were dissenting opinions, 
while the other two were those of national courts. Certain United Nations 
proceedings on the Cyprus question have also a bearing on the problem, 
There appears to be no case on record in which an international court or 


61953 I.L.C. Yearbook (IT) 154-156. 

7 Sir Gerald Fitzmaurice, Third Report on the Law of Treaties, 1958 I.L.C. Yearbook 
(II) 40; Sir Humphrey Waldock, Second Report on the Law of Treaties, 1963 ibid. 
(II) 52. i 

8 Bee, ¢.g., the comprehensive analysis in Bluntschli, Das moderne Völkerrecht der 
civilisirten Staten als Rechtsbuch dargestellt 234 et seg. (lst ed., 1863). Verdross, 
loc. cit. note 5 above, p. 56, traces the idea to Wolff and Vattel, 


950 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 61 


arbitral tribunal decided that an international treaty was void because of 
repugnaney to a peremptory rule, in which an international political organ 
made a decision or recommendation to this effect, or where, in settling a 
dispute, governments have agreed on such a proposition. 

In the case of the S. S. Wimbledon? the question at issue was whether 
Germany, as a neutral in the Polish-Russian war, was in 1921 under the 
obligation to permit contraband destined for Poland to pass through the 
Kiel Canal. The Court decided that Article 380 of the Peace Treaty of 
Versailles applied, under which the Canal was to be maintained open to the 
vessels of all nations at peace with Germany. Mr. Schücking, the German 
national judge, dissented. One of his arguments was the consideration that, 
by permitting the passage of the ship carrying contraband, Germany 
would have violated the duties of a neutral. It cannot have been the 
intention of the victorious states, he said, to bind Germany to commit of- 
fenses against third states. It would have been impossible to give effect 
to such an intention because it is impossible to undertake by treaty a valid 
obligation to perform acts which would violate the rights of third parties. 
Judges Anzilotti and Huber, who also dissented from the decision of the 
Court, did not adduce an argument based on the partial invalidity of the 
Peace Treaty article. 

In his dissenting opinion in the Oscar Chinn case (Belgium v. Great 
Britain} Judge Schticking expressed the view that it was possible to 
create jus cogens with the effect that any act adopted in contravention 
to such a rule would be automatically void. The Court would never apply 
a convention the terms of which were contrary to publie morality. The 
attitude of the tribunal should, in his opinion, be governed by considera- 
tions of international publie policy. 

In United States against Alfried Krupp and others, a case tried in 
1947/1948 by a United States Military Tribunal sitting in Nuremberg, 
the defendants were charged with, inter alia, ‘‘employment of prisoners of 
war in... work having a direct relation to war operations, including the 
manufacture and transport of armament and munitions... ,’’?* which 
was prohibited by Article 31, paragraph 1, of the Geneva Prisoners of War 
Convention of 1929.15 In justification of the use of French prisoners of war 


9 The Wimbledon Case. Collection of Judgments of the P.C.I.J., Series A, No. 1 
(1923). 

10 The Oscar Chinn Case, Judgments, Orders and Advisory Opinions, Series A/B, 
Fase. No. 63 (1934) at 149-150. 

11 Trials of War Criminals before the Nuernberg Military Tribunals under Control 
Council Law No. 10, Vol. IX (Washington, U. 8. Govt. Printing Office, 1950). See 
also Verdross, Völkerrecht 172 (5th ed., 1964). 

12 Trials of War Criminals, op. cit. 29. 

13 International Convention relative to the Treatment of Prisoners of War, signed at 
Geneva, July 27, 1929, 118 League of Nations Treaty Series 343, Art. 31. In the 
Geneva Convention relative to the Treatment of Prisoners of War of Aug. 12, 1949, 
which, in relations between the parties, replaces the Convention of 1929 (Art. 1384), 
prisoners of war must not be compelled to do work in the metallurgical, machinery and 
chemical industries (Art. 50). The employment of prisoners of war in work that has 
a connection with the operations of the war is also prohibited by the Hague Regulations 
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in armament industry the defense claimed that this had been authorized 
by an agreement of Germany with the Vichy Gcvernment made through 
the French Ambassador to Berlin. The Tribunal found that there was 
no eredible evidence of any such agreement. It went on to say, however, 
that, if there was any such agreement it was void under the law of nations. 
If Laval or the Vichy Ambassador to Berlin made any agreement with 
respect to the use of French prisoners of War in German armament pro- 
duction, it was manifestly contra bonos mores and hence void."4 

A statute of the Federal Republic of Germany enacted in 1952 imposes 
taxes for the purpose of raising revenue to be used for the payment of com- 
pensation for losses suffered by expellees and certain categories of war vic- 
tims. A convention between the Federal Republiz and Switzerland of the 
same year permits the application of the statute to Swiss nationals to the ex- 
tent that it applies to the nationals of the most favored nations. A Swiss 
company claimed before the German Federal Constitutional Court ™ 
that the German-Swiss convention violated an alleged general rule of 
international law to the effect that foreigners eculd not be compelled to 
contribute to the raising of revenues for the purpose of paying for ex- 
penditures resulting from war. The appellant did not refer to this alleged 
rule of customary international law as a rule of jus cogens, but the Court 
interpreted the appellant’s contention to this effect, as otherwise it would 
have made no sense beeause most rules of customary international law are 
jus dispositivum and can therefore be validly replaced by a treaty. The 
Court went on to say that a few elementary legal commands have to be 
considered as rules of customary international law from which no deroga- 
tion by treaty is permitted. The quality of such norms of jus cogens 
may be attributed only to those legal provisions which are firmly rooted in 
the legal conviction of the community of states, which are indispensable 
for the existence of international law as an international legal order and 
the observance of which ean be demanded by all members of the com- 
munity of states. The provision that aliens must not be required to cover 
consequences of a war would certainly not be one of those peremptory 
rules of international law (jus cogens).*® 


respecting the Laws and Customs of War on Land of 1899 and 1907 (Art. 6) and is a 
rule of customary international law of very long standing. See, e.g, Hall, A Treatise 
on International Law §132 (Ist ed., 1880). 140p. cit. note 11 above, p. 1395. 

1518 Entscheidungen des Bundesverfassungsgerichts 441 (1965); alsc reprinted in 
13 Archiv des Vilkerrechts (May, 1966); see Riesenfeld, in 60 A.J.LL. 511 (1966), 
where also an English translation of the relevant passages of the judgment is given. 

16 It does not appear that the right of a private litigent to claim the invalidity of 
an international treaty because of its repugnanece to a peremptory rule of international 
law was challenged in the proceedings before the Constitctional Court. Art. 25 of the 
Basie Law (1949) of the Federal Republie provides that the general rules of interna- 
tional law form part of Federal law. They take precedence over statutes and directly 
ereate rights and duties for the inhabitants of the territory of the Federal Republic. 
If the Swiss company’s contention that the German-Swiss treaty violated a peremptory 
tule of international law had been correct, then the court would have been under the 
obligation to disregard the offending treaty, i.e., to treat it as void and to apply the 
peremptory rule of international law which would have taken precedence over the 
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State Practice on Jus Cogens—Allegations of the Invalidity of Provisions 
of the Treaties between Cyprus, Greece, Turkey 
and the Umted Kingdom of 1960 


In the Treaty of Guarantee between Cyprus on the one hand and Greece, 
Turkey and the United Kingdcm on the other, signed at Nicosia on August 
16, 1960," it is provided that, in the event of a breach of certain provisions 
of the treaty, the three guarantor Powers undertake to consult together 
with respect to the representations or measures necessary to insure ob- 
servance of those provisions. Insofar as common or concerted action may 
not prove possible, each of the three guaranteeing Powers reserves the right 
to take action with the sole aim of re-establishing the state of affairs 
created by the treaty. When, after the outbreak of inter-communal vio- 
lence on Cyprus in December, 1963, the Security Council was seised of the 
situation, the treaty provisions just summarized became one of the con- 
tested points, particularly the right of unilateral and possibly armed inter- 
vention of any of the guaranteeing Powers. One of the reasons adduced 
in support of the claim that the provision was invalid was the contention 
that it conflicted with a peremptory rule of international law (jus cogens) 
within the meaning of what is now Article 50 of the draft articles on the 
law of treaties, particularly with the rule prohibiting the threat or use of 
force as formulated in Article 2(4) of the Charter. The claim was also 
made that the contested provision was an unequal or ‘‘leonine’’ treaty, 
a concept to which further reference will be made later in the present 
article. The immediate outcome was the Security Council resolution of 
March 4, 1964, which recommended the creation of a United Nations peace- 
keeping force in Cyprus and the designation of a mediator for the purpose 
of promoting a peaceful soluticn and an agreed settlement. The Security 
Council abstained from expressing an opinion on the validity or otherwise 
of the treaty. It said in the Preamble to the resolution, however, that it 
considered ‘‘the positions taken by the parties in relation to the Treaties 
signed at Nicosia’’ and that it ‘‘had in mind’’ the relevant provisions of 
the Charter and its Article 2, paragraph 4, thus leaving the question open 
whether or not the treaties were repugnant to the peremptory rule codified 
in that paragraph.?® 

In 1965 the General Assembly was seised of the Cyprus question and 
adopted a resolution in which it took ‘‘cognizance of the fact that the 


statute imposing the controversial tax. In this writer’s view this would appear to be 
the logical conclusion also in similar situations involving states where international 
law is not only part of the law of the iland, but also overrides offending statutory 
provisions. 

17 382 U.N. Treaty Series No. 5475 (1960); see also the Treaty concerning the 
Establishment of the Republic of Cyprus between the same parties and of the same date, 
loc. cit., No. 5476. 

18 The representative of Cyprus invoked draft Art. 37 of the report on the I.L.O. 
1963 session which is identical with the present draft Art. 50. 1963 I.L.C. Yearbook 
(II) 198;'U.N. Doe. S/P.V.1098, Feb. 27, 1964. 

18 Security Council Res. 8/5575. Security Council, 19th Year, Official Records, 
Supp. for January, February, March, 1964, p. 102. 
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Republic of Cyprus, as an equal Member of the United Nations is, in ac- 
cordance with the Charter of the United Nations, entitled to enjoy, and 
should enjoy, full sovereignty and complete independence without any 
foreign intervention or interference.” The General Assembly further 
called upon all states, ‘‘in conformity with their obligations under the 
Charter, and in particular Article 2, paragraphs 1 and 4, to respect the 
sovereignty, unity, independence and territorial integrity of the Republic 
of Cyprus and to refrain from any intervention directed against it.” 2 
The vote on this resolution indicates, however, that the authority which can 
be attributed to it is not very great, as only 47 Mambers voted for it, five 
against, and 54 Members abstained.”* For the purposes of the present 
article it should also be noted that the jus cogens rules which were invoked 
(sovereign equality and the prohibition of the threat of force) are expressly 
set forth in the Charter. 


State Practice in Concluding Treaties 


Very many subjects which, it is claimed, are ragulated by peremptory 
norms of international law, are also the subject matter of international 
treaties concluded in recent times. Examples are the Slavery Convention, 
1926, the Convention on the Prevention and Punishment of the Crime of 
Genocide, 1948, the Supplementary Convention on Slavery, the Slave Trade, 
and Institutions and Practices Similar to Slavery, 1956, the Forced Labor 
Convention, 1957, the Discrimination (Employment and Occupation) Con- 
vention, 1958, the Convention against Discrimination in Education, 1960, 
and the International Convention on the Elimmation of All Forms of 
Racial Discrimination, 1965. The Geneva Conventions on the Protection 
of War Victims of 1949 will be dealt with separately below. 

It is a common feature of these treaties that they contain denunciation 
clauses. This fact is, at least prima facie, incompatible with the proposition 
that the law which these conventions lay down is jus cogens. From jus 
cogens no derogation is permitted even by a treaty concluded between 
two or more states; still less could the binding character of a norm of jus 
cogens be brought to an end by a unilateral declaration of one state, by the 
denunciation of a convention which embodies the sus cogens rule or set of 
rules. The obvious answer to this argument, which can be made and has, 
in fact, been made, is that ‘it would be manifestly absurd to suggest that 
denunciation of the Genocide Convention by a party could affect the pro- 
hibition of the crime of genocide by international law. The fact of the 
matter was that the Genocide Convention contained, in addition to the 
substantive clauses relating to the prevention and suppression of genocide, 
certain procedural clauses in respect of which a right of denunciation was 


20 General Assembly Res. 2077 (XX), Dee. 18, 1965, General Assembly, 20th Sess., 
Official Records, Supp. No. 14 (4/6014). Emphasis added. 

21U.N. Doe. A/P.V.1402 (Provisional), Dec. 18, 1968 None of the permanent 
members of the Security Council voted for the resolution: the United States voted 
against, China, France, the U.S.S.R. and the U.K. abstained. 
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appropriate.’’ ?? It has also been claimed that, in its Advisory Opinion on 
Reservations to the Genocide Convention, the International Court of Justice 
has established the jus cogens duty of all states to co-operate in the sup- 
pression of genocide, holding that that duty was quite independent of the 
Genocide Convention itself and derived from the General Assembly reso- 
lutions ‘on the subject.” 

These arguments raise questions of considerable complexity, and it is 
proposed to indicate them here in connection with the problem of genocide 
because, in the words of the Joint Dissenting Opinion in the Genocide 
case ‘‘the enormity of the crime of genocide can hardly be exaggerated, and 
any treaty for its repression deserves the most generous interpretation.’’ *4 
The cage for attributing to its provisions (whether it restates pre-existing 
law or ‘creates new law) the character of peremptory norms is therefore 
particularly strong. These are some of the questions which must be raised: 


(1) Which are the ‘‘certain procedural clauses’’ of the convention from 
which a denouncing state can be released by denouncing the convention? 
Can two or more parties which intend to conclude a treaty to embark 
jointly .upon a policy of genocide, for instance, get rid of Article VIII, 
according to which any party may call upon the competent organs of the 
United Nations to take appropriate action for the prevention and suppres- 
sion of acts of genocide? Tf so, does such a possibility affect the peremptory 
character of the law of the convention ? 

(2) How and when did the substantive provisions of the convention 
acquire: the character of peremptory norms? On September 30-—October 1, 
1946, the International Military Tribunal sitting at Nuremberg had ruled 
that, to constitute crimes against humanity, acts committed before the war 
must have been in execution of, or in connection with, crimes against 
peace or war crimes. Genocidal acts not so connected and committed in 
time of ‘peace were held not to be crimes against humanity. In so ruling, 
the Tribunal gave effect to a Protocol to the London Agreement of August 
8, 1945, dated Berlin, October 6, 1945, concluded between the four original 
parties to the London Agreement.*® It is believed that this ruling of the 
Tribunal was not based on considerations of lack of jurisdiction, but on 
the substantive law as laid down in its Charter as corrected by the 
Protocol. 

(3) The Genocide Convention was concluded for a period of ten years 
with the proviso that it shall thereafter remain in force for successive 


22 Sir Humphrey Waldock in 1963 I.L.C. Yearbook (I) 131. 

28 Mr. Shabtai Rosenne, ibid. 74. 24 [1951] LC.J. Rep. 47. 

25 Department of State Pub. 2461, Exec. Agr. Series 472, (Washington, D. C., 1946), 
p. 45; see Schwelb, ‘‘Crimes against Humanity,’’ 23 Brit. Yr. Bk. Int. Law 178 
(1946). ' Raphael Lemkin said in 41 A.J.LL. 148 (1947): ‘*Such was the legal status 
of the problem when the General Assembly met... in October of 1946. The present 
writer [Lemkin] was conscious of the great necessity of establishing a rule of interna- 
tional law which would make sure that ‘revolting and horrible acts’ committed by a 
government on its own citizens ... should in the future not go unpunished.’’ (Em- 
phasis added.) 
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periods of five years for such parties as have not denounced it. The 
convention does not automatically apply to dependent territories. A 
Metropolitan Power may at any time extend the application of the con- 
vention to all or any of the territories for which it is responsible. On the 
day it approved the convention, the General Assembly adopted a separate 
resolution recommending that parties which administer dependent terri- 
tories should take such measures as are necessary and feasible to enable 
the provisions of the convention to be extended to those territories as 
soon as possible.* All this is language which makes one doubt whether 
the authors of these texts were aware of the fact that they were formulating 
jus cogens or whether they had the intention of doing this. 

(4) In the Advisory Opinion on Reservations to the Genocide Conven- 
tion?! the Court quoted from the resolution of the General Assembly 
of 1946 #8 where the Assembly stated that genocide shocks the conscience 
of mankind, results in great losses to humanity and is contrary to moral 
law and to the spirit and aims of the United Nations. The first conse- 
quence arising from this conception, the Court said, was that the principles 
underlying the convention are principles which are recognized by civilized 
nations as binding on states, even without any conventional obligation. 
The Court was considering the question of the admissibility of reserva- 
tions. It was concerned with the universal character of the provisions 
of the Genocide Convention rather than with their character of rules of 
jus cogens. For the question before the Court it was relevant that, con- 
sidering the humanitarian and civilizing purpose of the convention, it 
was desirable to facilitate its universal acceptance by permitting reserva- 
tions which were not incompatible with the object and purpose of the 
convention. The language of the Advisory Opinion also admits of the 
interpretation that in the Court’s view the provisions of the convention 
are not only binding on states without any conventional obligation, but 
partake of the character of peremptory rules of international law. 

It is rather improbable that two states which intend to pursue a policy of 
genocide would put this intention down in black and white in a treaty and 
that, if one of them subsequently backed out, the other would sue it in an 
international tribunal. The treaty would, in this writer’s view, be certainly 
illegal and unenforceable. It would clearly be in conflict with the obli- 
gations arising from Articles 55 and 56 of the Charter which, under 
Article 103, would prevail over it. It may be asked, therefore, whether 
the recourse to the construction of a jus cogens rule of customary law 
having miraculously emerged between 1946 and 1948 is necessary to cover 
a situation of this kind. 

The Slavery Convention of 1926 and the Supplementary Slavery Con- 
vention of 1956 provide for the abolition of slavery and related institutions, 
not necessarily immediately, but ‘‘progressively and as soon as possible.” 
This is hardly the language of establishing or confirming a peremptory 

28 General Assembly Res. 260 C(IIT), Dec. 9, 1948. 


27 [1951] I.C.J. Rep. 15 at 23; 45 A.J.LL. 583 (1951). 
28 General Assembly Res. 96(1), Dec. 11, 1946. 
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rule, particularly if linked to the unfettered and unqualified right of 
denunciation (Articles 2(b) and 10 of the 1926 Convention; Articles 1 and 
14 of the 1956 Convention). Under either convention the application of 
its provisions need not extend to dependent territories. 

On December 21, 1965, the General Assembly adopted unanimously the 
International Convention on the Elimination of All Forms of Racial Dis- 
erimination.”® If there is a subject matter in present-day international 
law which appears to be a successful candidate for regulation by per- 
emptory norms, it is certainly the prohibition of racial discrimination. 
The convention limits the right to make reservations; it does not limit the 
right of denunciation. The denunciation clause (Article 21) was adopted 
unanimously and without debate.® 

It might be said that in denouncing the convention a state may free 
itself from some of its provisions but not from those by which it is bound 
under any other rule of international law. The denunciation clauses of 
this and the other conventions, nevertheless, indicate that the idea of 
International jus cogens has not yet penetrated into the day-to-day thinking 
and action of governments. Sir Humphrey Waldock said in 1963 that the 
concept of jus cogens was not new, but was not perhaps familiar to states- 
men and might not be readily assimilated by them.*! 


The Denunciation Clauses of the 1949 Geneva Conventions 


The four Geneva Conventions of 1949 on the Protection of War Victims 
all contain denunciation clauses *? providing that each of the parties shall 
be at liberty to denounce the conventions. The clauses differ, however, 
from the other international instruments dealt with in the preceding sec- 
tion by a series of additional provisions which have a bearing on the prob- 
lem of international jus cogens. After stating that the denunciation shall 
take effect one year after notification, the clauses provide as follows: 


29 Annex to General Assembly Res. 2103A (XX), 1406th plenary meeting, Dec. 21, 1965, 
General Assembly, 29th Sess., Official Records, Supp. No. 14 (A/6014), p. 47; 60 A.J.I.L. 
650 (1966). 

s0 U.N. Docs. A/C.3/SR.13868; A/61§1, pars. 195-196. See Schwelb, 15 Int. and 
Comp. Law Q. at 1054 (1966). The International Covenants on Human Rights, adopted 
and opened for signature, ratification and accession on Dec. 16, 1966 (General Assembly 
Res. 2200(X XI), Annex), do not contain denunciation clauses. 

81 1963 I.L.C. Yearbook (I) 77-78. It is, perhaps, significant that Dr. Clive Parry, the 
editor of the British Digest, one of the largest collections of materials relating to the 
international law practice of one state ever produced, writes that the stipulations of a 
treaty to which states have agreed are paramount over anything else and rejects for 
international law the doctrine that an illegal or immoral contract is unenforceable, 
making an exception only in regard tc pre-existing treaty obligations such as those 
arising under the Charter of the United Nations. Parry, The Sources and Evidences 
of International Law 34 (1965). 

82 Art. 63 of the Convention for the Amelioration of the Condition of the Wounded 
and Sick in the Field; Art. 62 of the Convention for the Amelioration of the Condition 
of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea; Art. 142 of the 
Prisoners of War Convention; and Art. 158 of the Protection of Civilian Persons 
Convention, 75 U.N. Treaty Series I, Nos. 970-973 (1950). 
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However, a denunciation of which notification has been made at a 
time when the denouncing Power is involved in a conflict shall not take 
effect until peace has been concluded, and until after operations con- 
nected with release and repatriation ‘of the persons protected by the 
present Convention have been terminated. 


This provision neither establishes nor confirms that the conventions have 
the status of jus cogens because, after the contemplated transitional period, 
the denouncing state will not be bound by them. However, after provid- 
ing that the denunciation shall have effect only in respect of the denouncing 
Power, the articles go on to say that: 


It shall in no way impair the obligations which the Parties to the 
conflict shall remain bound to fulfil by virtue of the principles of the 
law of nations, as they result from the usages established among 
civilized peoples, from the laws of humanity and the dictates of the 
public conscience. 


Here there is a reference to something akin to jus cogens because, if a 
single state cannot release itself from their provisions by the act of de- 
nouncing the conventions, it appears to follow that two or more states 
purporting to ‘‘derogate’’ from these principles by agreements among 
themselves could not achieve this purpose either. The provisions just 
quoted are inspired by the well-known Preamble to the Hague Conven- 
tions concerning the Laws and Customs of War on Land (1907 and 1899), 
where it is said that: 


Until a more complete code of the laws of war can be drawn up, 
the High Contracting Parties deem it expedient to declare that, in 
cases not covered by the rules adopted by them, the inhabitants and the 
belligerents remain under the protection and governance of the prin- 
ciples of the law of nations, derived from the usages established among 
civilized peoples, from the laws of humanity and the dictates of the 
the public conscience. 


Sir Humphrey Waldock as Special Rapporteur of the Commissicn, has, as 
he says, drawn inspiration from the quoted denunciation clauses of the 
1949 Geneva Conventions in proposing what has eventually become Article 
40 of the draft articles.** 


Jus Cogens and the Charter of the United Nations 


The constitutional instruments of the general inter-governmental organi- 
zations of the present century, the Covenant of the League of Nations and 
the United Nations Charter, have given support to the recognition of 
norms which are intended to have greater effect than the provisions of 
ordinary treaties and of the bulk of rules of customary international law. 
In Article 20 of the Covenant of the League the Members solemnly under- 
took not to enter into any engagements inconsistent with the terms of the 
Covenant. A Member of the League which, before becoming a Mémber, 
had undertaken any obligations inconsistent with the Covenant, had the 


831963 I.L.C. Yearbook D 131. 
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duty to take Immediate steps to orocure its release from such obligations. 
The Covenant did not provide, at least not expressly, that treaties conflicting 
with its provisions which might be concluded by Members inter se in the 
future should be void. Still less did the Covenant purport to bring about 
the automatic nullity of such treaties entered into with non-Members.** 

The Charter of the United Nations does not say that all of its provisions 
are rules of jus cogens. Its contains a few provisions which are clearly 
jus dispositivum and from which derogations are permitted. Examples 
are: Article 38, under which the Security Council may, if all the parties 
to any dispute so request, make recommendations to the parties with a view 
to pacific settlement of the dispute before the Council; 5 Article 52, which 
permits but does not impose ‘‘regional arrangements’’; Article 77 (hardly 
of practical importance at the present stage), under which states may, but 
need not, place a territory under the Trusteeship System.*® Article 80 of 
the Charter uses language which is typical of jus dispositwum: ‘‘ Except 
as may be agreed upon in individual trusteeship agreements... .’’ The 
states parties to the Statute of the International Court of Justice may 
at any time declare that they recognize as compulsory the jurisdiction of 
the Court (Article 36(2) of the Statute). The Court has power to decide 
a case ex aequo et bono, if the parties agree thereto (Article 88(2)). In 
the absence of an agreement as tc which language shall be employed, each 
party may use the language (French or English) which it prefers and the 
decision of the Court shall be given in French and English. This rule of 
jus dispositivum may be replaced by an agreement of the parties that the 
ease shall be conducted and the judgment delivered in French only or in 
English only (Article 39 of the Statute). 

However, most of the provisions of the Charter and, in particular, those 
which impose obligations on the Member States, are of an overriding 
character in relation to those fowing from other agreements: 


In the event of a conflict between the obligations of the Members of 
the United Nations under the present Charter and their obligations 
under any other international agreement, their obligations under the 
present Charter shall prevail. (Article 103.) 


The legislative history of Article 103 indicates that its authors had pri- 
marily in mind the derogation, by the Charter, of prior treaties. Com- 
mittee IV /2 of the San Francise> Conference expressed the view that it 
was not necessary to repeat in the Charter that provision of Article 20 of 
the Covenant of the League referred to above, by which Members undertook 
not to enter thereafter into any inconsistent engagement, as it was self- 
evident and also covered by what eventually became Article 2(2) of the 
Charter, i.e., the undertaking to fulfill in good faith the obligations as- 


84 See Lauterpacht, ‘‘The Covenant as the ‘Higher Law’,’’? 17 Brit. Yr. Bk. Int. 
Law 54 (1936). 

85 No instance of an application of Art. 38 is on record. 2 Repertory of United 
Nations Practice Supp. No. 1, Vol. I; Supp. Ne. 2, Vol. IL 

36 International Status of South-Wes Africa, Advisory Opinion, [1950] I.0.J. Rep. 
128 at 144; 44 A.J.I.L. 757 at 770 (1950) (Question (b), second part, decided by eight 
votes to six). 
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sumed in accordance with the Charter.” However, Article 103 ‘‘is en- 
tirely general in its terms and therefore appears to cover both prior and 
future agreements.’’ °° 

Lord MeNair is of the opinion that those provisions of the Charter which 
purport to create legal rights and duties possess a constitutive or semi- 
legislative character, with the result that Member States cannot ‘‘contract 
out’’ of them or derogate from them by treaties made between them, and 
that any treaty whereby they attempted to produce this effect would be 
void.’ Under this view the provisions of the Charter creating rights and 
duties are therefore peremptory norms as conceived in the I.L.C. draft, 
at least as far as Members of the United Nations are concerned. Sir 
Gerald Fitzmaurice, on the other hand, pointed out that Article 103 does 
not pronounce the invalidity of treaties between Member States conflicting 
with the Charter, but only that in the event of a conflict the obligations 
under the Charter are to prevail. Sir Gerald’s conclusion is that priority 
is to be given to the Charter, not that invalidity is to attach to a treaty 
which conflicts with it. The conflicting treaty may be unenforceable, if to 
enforce it involves a violation of the Charter, but it is not void.*° 

The International Law Commission intentionally abstained from ex- 
pressing a view on this particular problem. It stated, in the Commentary 
on draft Article 26 on the application of successive treaties relating to 
the same subject matter, that the precise effect of Article 103 in the rela- 
tions between Members of the United Nations and non-Member states may 
not be entirely clear and also that it did not wish to prejudge in any way 
its interpretation or application by the competent organs of the United 
Nations. It added that the position of the Charter in modern international 
law was of such importance and the States Members constituted so large 
a part of the international community that it was essential to give Article 
103 special mention and special place in its draft Article 26, which there- 
fore provides that its rules on the application o2 successive treaties re- 
lating to the same subject matter are ‘‘subject to Article 103 of the 
Charter of the United Nations.’’ 

The possible practical consequences of this doctrinal difference are prob- 
ably less serious for the problem here under consideration than appears 
at first sight. It will be a rare occurrence that states expressly purport 
to derogate from provisions of the Charter in a bilateral treaty or in a 
treaty concluded among a small number of contracting parties. In such an 
event the practical effect of the Charter prevailmg over the conflicting 
treaty will not be much different from the latter’s outright nullity. The 
near universality of the membership of the United Nations reduces still 
more the practical difference between a Charter provision imposing obli- 
gations which prevail over those under any other international agreement 


8713 U.N.C.I.O. Does. 708; Sir Humphrey Waldock, Second Report on the Law of 
Treaties, 1963 I.L.C. Yearbook (II) 55-56. 

38 Waldock, ibid. 

89 Lord MeNair, The Law of Treaties 217 (1961); see also Waldock, loc. cit. 61. 

40 Sir Gerald Fitzmaurice, Third Report on the Law of Treaties, 1958 I.L.C. Yearbook 
(II) 43; Waldock, loc. cit. 55. 


960 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 61 


and a peremptory norm of general international law. And last, but not 
least, the most important provisions of the Charter are now considered to 
be peremptory norms of general international law, binding on Members 
and non-Members alike. 


The Impact of the Work of the I.L.C. on the Views of Governments 


However precarious the support by state practice for the concept of inter- 
national jus cogens may have been even a few years ago, the fact that the 
International Law Commission started the formulation of the law on the 
subject in earnest has changed the situation fundamentally. We are 
witnessing here another example of a phenomenon to which Professor 
Jennings drew attention when he proved that out of Article 18(1)(a) of 
the Charter a genuine law-making or law-shaping machinery has developed 
of which the International Law Commission is a part. He gave as an 
example the transformation of the law on reservations to multilateral 
conventions which has cccurred in the last two decades as a consequence 
of the interaction of one Advisory Opinion of the I.C.J., resolutions of the 
General Assembly, the practice of the Secretary General and several reports 
of the, International Law Commission. After the formulation at the 
1963 session of the Commission of what is now Article 50, 51 member 
governments commented on the draft in writing or in statements in the 
General Assembly.*? Of these, 43 have gone on record as favoring the 
concept of jus cogens as part of the draft,** the majority of them without 
reservations, some subject to conditions which will be discussed below. 
One government announced its unambiguous opposition to the draft 
article,** five expressed views which tended to be negative, while two +° 
examined the draft provision without indicating their final position. 

- It is not possible to present here a detailed report on all these govern- 
mental statements. An attempt will be made, however, to give some 
representative examples. 


Views of European States (West and East) and of States of 
Latin America, Asia and Africa 


The Government of The Netherlands endorsed the principle underlying 
this article, 7.¢., that according to modern ideas the will of the contracting 
parties is no longer the sole criterion by which to determine what can be 


4 R. Y. Jennings, ‘‘Recent Developments in the International Law Commission: Its 
Relation to the Sources of International Law,’’ 13 Int. and Comp. Law Q. 385 et seq. 
(1964) ;, see also Sehwelb in 13 Archiv des Voélkerrechts 1 et seg. (1966). 

42 See notes 3 and 4 above. 

43 Algeria, Austria, Bolivia, Brazil, Bulgaria, Byelorussian 8.8.R., Ceylon, Cyprus, 
Czechoslovakia, Ecuador, Ethiopia, Ghana, Greece, Guatemala, Hungary, India, Indo- 
nesia, Iraq, Israel, Italy, Mongolia, Moroeco, Netherlands, Pakistan, Panama, Peru, 
. Philippines, Poland, Portugal, Rumania, Spain, Syria, Tanzania, Thailand, Tunisia, 
Ukrainian S.8.R., U.S.S.R., United Arab Republic, United Kingdom, United States, 
Uruguay, Venezuela and Yugoslavia. 44 Luxembourg. 

45 Chile, France, Japan, Sweden and Turkey. 

46 Australia and Belgium. 
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lawfully contracted.“ Article 50 is one of the modern ‘‘community’”’ 
rules which were beginning to compensate for the weaker aspects of tra- 
ditional international law based on the sovereignty of states. It is not a 
rule of classical international law. The Italian Delegation endorsed the 
Commission’s recognition of the existence of rules of jus cogens character.*® 
The representative of Austria observed that, in adopting Articles 50, 61 
and 67, the International Law Commission had begun the coditication of 
an important part of the constitution of the international community, the 
sources of international law in general and the hierarchy of the rules of 
international law.®° 

Ecuador approved the initiative of the Commission in including a viola- 
tion of jus ‘cogens as a cause of voiding a treaty." The Delegation of 
Panama stated that it would be absurd for the principle of freedom of 
contract to retain its absolute sway in international law when in both 
public and private internal law it was constantly restricted through the 
application of the principles of social justice.*? In the view of the repre- 
sentative of Uruguay, the article represented a substantial advance over 
Article 103 of the Charter.®3 

The Philippine Delegation considered that Aende 50 and 61 repre- 
sented a break-through in the progressive development of international 
law.*4 

A similar sentiment was voiced by the Delegation of Czechoslovakia: 
Articles 50 and 61 were of impressive significance and represented a 
remarkable step forward in the development of the law of treaties." In 
the view of Bulgaria, the Commission has departed from traditional con- 
cepts and has succeeded in framing, with much caution and cn 
certain legal rules including that on peremptory norms.®® á 

The Algerian Delegation fully approved the constructive approach .of 
the Commission with regard to the priority to be given to the rules of 
jus cogens.*" According to the representative of Ethiopia, the Commis- 
sion has given a new dimension to treaty law by introducing peremptory 
rules of jus cogens, thus recognizing the inalienable right of states to live -~ 
in independence and dignity.® 


The Views of the Great Powers 


In the view of the U.S.S.R., Articles 50 and 61 were intended to prevent’ 
the use of international a as a screen to conceal actions conflicting 


47 Comments by governments, Annex to 18th Report, p. 143. 

48 Mr. Tammes (Netherlands) in the 78lst and 903rd meetings of the Sixth Com- 
mittee. The references to meetings in the following footnotes are to those cf the Sixth 
Committee of the General Assembly. See note 4 above. 


49 Mr. Sperduti, 793rd meeting. 50Mr. Verosta, 911th meeting. 
51 Mr. Alcivar, 789th and 849th meetings. 52Mr. Quintero, 790th meeting. 
53 Mr. Oribe, 792nd meeting. 54 Mr. Jimenez, 790th meeting. 


55 Mr. Pěchota, 787th meeting; also Mr. Potočný, 906th meeting. To the same effect 
Mr. Prandler (Hungary), 907th meeting. 

56 Mr. Yankov, 910th meeting; also Mr. Aneudor, 788th meeting. 

5t Mr. Khelladi, 789th meeting. l 58 Mr. Getachew Kibret, 917th meeting. 
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with the basic principles of contemporary international law. Legal force 
could be accorded only to such treaties as were in full conformity with 
those principles.’ 

In the United States Government comments it was said that the concept 
embodied in these provisions (Articles 50 and 61) would, if properly 
. applied, substantially further the rule of law in international relations. 
The provisions should be supported if it could be made certain that they 
would not conduce to abuse and create undesirable disruption in treaty 
relations.®° 

The ' United Kingdom Government considered that, if the articles 
(Articles 50 and 61) are accepted, their application must be very limited 
and made subject to independent adjudication." There was not as yet 
any. generally recognized criterion by which to identify a general rule 
of international law as having the character of jus cogens? How- 
ever, ‘‘any convention on the law of treaties must contain provisions 
governing such controversial questions as... jus cogens.” ® 

Among the great Powers it was France that voiced the strongest 
skepticism in regard to the concept of jus cogens. While one of the 
French representatives emphasized that codification did not consist in 
anticipating everything, but merely in formulating general rules and leav- 
ing the rest to time, experience and interpretation by the courts, and that 
Article 50 was a genuine key article in that respect,“ another recalled the 
reservations which his delegation shared with others concerning the 
alleged supremacy of peremptory norms of general international law over 
other rules of law. <A third French spokesman pointed out that it would 
be advisable for the time being to rely on the evolutive flexibility of inter- 
national practice until jurists were able to define the criteria which would 
make it possible to determine with certainty whether a given international 
rule possessed the character of jus cogens.®* 


The Views of the Opposition 


The ‘leader of the Opposition’’ against Articles 50 and 61 and the only 
government to propose expressly that they be deleted has been that of. 
Luxembourg : 


The proposed clause, far from serving its purpose, is likely only to 
have the effect of creating uncertainty and confusion. Much to its 


59 Mr. Khlestov, 910th meeting; also Mr. Sapozhnikov, 843rd meeting; and Mr. 
Chkhikvadze, 845th meeting. 

60 Comments by governments, Annex to 18th Report, p. 178. See also Mr. Plimpton, 
784th meeting, who said that the draft article would do much to advance the rule of 
international law and should be supported. For United States apprehensions concerning 
the possible retroactive effect of the provisions and as to who would decide when the 
facts justify application of the rule, see pp. 968, 973 below. 

61 Comments by governments, p. 169. 

62 Miss Gutteridge (U.K.), 786th meeting. 

63 Mr, Sinclair (U.K.), 908th meeting. 64 Mr. Monod (France), 787th meeting. 

65 Mr. Deleau (France), 849th meeting. Emphasis added. 

66 Mr. Jeannel (France), 910th meeting. 
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regret, the Luxembourg Government concludes that in the present 
state of international relations it is not possible to define in juridical 
terms the substance of peremptory international law.*7 


The representative of Chile characterized the article as ‘‘an invitation 
to arbitrariness.” ° The Government of Turkey commented that the 
examples cited to prove the usefulness of the article were not compatible 
with reality. It was not customary today for nations to conelude treaties 
dealing with the use of force, with crime, traffic in slaves and genocide. 
One should act with caution before including the notion of jus cogens 
in international law. The lack of a definition would make it possible 
for every nation to interpret jus cogens to fit its own needs.™ 


General Observations on Draft Article 50 


The article spells out the consequences when a treaty conflicts with a 
rule of jus cogens: It says that the treaty is void. The article does not 
say which norms of general international law have the character of jus 
cogens and which have the character of jus dispositivum. The Commis- 
sion considered it to be the right course to leave the full content of the 
rule to be worked out in state practice and in the jurisprudence of inter- 
national tribunals. It did not accept the suggestions of some of its mem- 
bers—among them the Special Rapporteur, who included in vis draft 
Article 13 the three examples which are now relegated to the Com- 
mentary-—who felt that there might be advantage in specifying, by way 
of illustration, some of the most obvious and best-settled rules of jus 
cogens in order to indicate by these examples the general nature and scope 
of the rule contained in the article. In the Commentary, the Commission 
gives two reasons for not identifying any rules of jus cogens: First, the 
mention of some cases might lead to misunderstanding as to the position 
concerning other cases. Secondly, an attempt to draw up, even on a 
selective basis, a list of rules of jus cogens might find the Commission 
engaged in a prolonged study of matters which fall outside the scope of 
the draft articles. The implication of this statement is that, in the Com- 
mission’s view, the enumeration of the rules of jus cogens lies outside the 
task In which it has been engaged, t.e., the formulation of the law of 
treaties, and that these rules should therefore be formulated in the process 
of codifying or developing other branches of the law. An additional and 
probably the decisive reason was given by Mr. Bartoš at the 1968 session 
of the Commission, to wit, ‘‘that the Drafting Committee had been com- 
pelled to refrain from giving any definition of jus cogens whatever, because 
two-thirds of the Commission had been opposed to each formula pro- 
posed.” "° At the Twentieth Session of the General Assembly in 1965 
the Chairman of the Seventeenth Session of the Commission stated that 
‘‘the expression jus cogens did not represent the same idea for all with 


87 Comments by governments, p. 137. 68 Mr. Bazan (Chile), 849th meeting. 
69 Comments by governments, p. 166. 
701963 I.L.C. Yearbook (I) 214, 705th meeting, par. 70. 


964 | THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 61 


regard to what constituted modern positive international law at any 
given time.’’ 7 

There has not been a consensus ad idem within the Commission and 
there has so far been no agreement on which norms are peremptory norms 
among the many governments which have taken a position on the problem. 
To accept the existence of peremptory norms is, in the words of the repre- 
sentative of Australia,” ‘‘to state the problem rather than to solve it. 
The basic question was to identify such peremptory norms as already 
existed, and likewise to determine how new peremptory norms might come 
into existence, become abolished and secure recognition as such.” The 
representative oi Austria ™ said that Article 50 gave a formal definition of 
peremptory norms, but no definition of the subject matter to which such 
norms applied. 

It could be asked whether Article 50, in its present wording and in the 
absence of any other authoritative enumeration elsewhere of the rules of 
jus cogens, is a norm at all. It ean be compared to a penal code which 
would provide that crimes shall be punished without saying which acts 
constitute crimes. The text leaves everything to be worked out in state 
practice and by the jurisprudence of international tribunals if and when 
such ‘tribunals have jurisdiction. Where there is no tribunal having 
jurisdiction, the ‘‘working out’’ is left to what Leo Gross has called ‘‘auto- 
interpretation’’ by the interested state, which in this case is made not, only 
the judge but also the legislator in its own cause. Article 50 amounts 
to a complete abdication of the legislative function. 

There are, the Commission says, ‘‘obvious and best settled rules of jus 
cogens’’ on which, at this stage of development, general agreement exists. 
Examples are mentioned in the Commentary to Article 50. They include: 


(a) a treaty contemplating an unlawful use of force contrary to the 
principles of the Charter, (b) a treaty contemplating the performance 
of any other act criminal under international law, and (ce) a treaty 
contemplating or conniving at the commission of acts, such as trade 
in slaves, piracy or genocide, in the suppression of which every State 
is called upon to co-operate.” 
Other examples suggested by members of the Commission and mentioned 
in the Commentary were ‘‘treaties violating human rights, the equality 
of States or the principle of self-determination.’’ This does not, how- 
ever, exhaust the list of real or alleged peremptory rules which have been 
mentioned or suggested by governments, by members of the Commission or 
by writers, old as well as modern. 
Some examples, illustrating the wide range attributed to the concept of 
jus cogens, will now be given. 
11. Mr. Bartoš, 851st meeting of the Sixth Committee. 


72 Bir Kenneth Bailey, 912th meeting. 13 Mr. Verosta, 911th meeting. 
74 Par. 3 of the Commentary to Art. 50. 


: 
t 
i 
| 
| 
| 
| 


1967 | SOME ASPECTS OF INTERNATIONAL JUS COGENS 965 


t Pacta Sunt Servanda’’ as jus cogens 


Mr. Tunkin claimed * that the principle of Pacta sunt servanda was a 
tule of jus cogens, a proposition which had been put forward by Strupp 
more than a generation earlier."* Professor Verosta, as representative of 
Austria, said in 1966 that an imternational legal order without that 
peremptory norm was unthinkable.** Professor Ago, on the other hand, 
elaimed that, if the principle of Pacta sunt servanda were a principle of 
jus cogens, then all rules of treaty law would become rules of jus cogens.”* 


The Doctrine of rebus sic stantibus as jus cogens 


The claim was also made that the principle known as the rebus sic 
stantibus clause (now formulated in draft Article 59) was neither a clause 
nor a doctrine, but a rule of jus cogens.”® The implication of holding that 
the principle of rebus sic stantibus is a rule of jus cogens would, of course, 
be that states could not derogate from it, 2.e., a state could not renounce in 
advance its right to claim that a fundamental change of circumstances 
entitled it to invoke the rule as a ground for terminating or withdrawing 
from the treaty. 


The Domaine Réservé and Human Rights as jus cogens 


The representative of Ecuador lists, among other peremptory norms, the 
following: (1), the prohibition of intervention in matters which are es- 
sentially within the domestic jurisdiction of states; (2), respect for human 
rights.°° This seems to create some logical problems: Is a treaty on a 
human rights question which so far has not been regulated by international 
Jaw and is therefore a matter of domestic jurisdiction, void under the first 
Ecuadorian proposition? If so, is this not an obstacle to the realization of 
the second proposition ? 


The Right of all States to Participate in Multilateral Conventions as 
jus cogens 


The representative of Iraq did not positively assert, but nevertheless did 
mention, the theory that the opening of (general multilateral) treaties to 
all states was a matter of jus cogens.** If this theory (regarding which he 
did not state his opinion) were correct, it would follow that all limiting 
participation clauses of multilateral treaties, e.g., of those open only to 
States Members of the United Nations or of any of the Specialized Agencies, 


75 1963 I.L.C. Yearbook (I) 197. 

78 Theorie und Praxis des Vélkerrechts 67 ef seg. (1924). 

77 911th meeting of the Sixth Committee. 781963 I.L.C. Yearbook (I) 200. 

79 Mr. Bartoš, ibid. 148; Mr. Yasseen, ibid. 142 and 250. 

80 Mr. Alcivar, 914th meeting of the Sixth Committee. 

81 Mr. Yasseen, 849th meeting of the Sixth Committee (1965). Mr. Yasseen spoke as 
representative of Iraq. That the theory has been given serious consideration can be 
assumed because the learned representative is a member of the I.L.C. He was its 
chairman in 1966. 


966 ` THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol]. 61 


to states parties to the Statute of the International Court of Justice or to 
states invited by a principal organ to become parties, as is the case with 
practically all treaties concluded under United Nations auspices, would be 
void. But this is not all: As in cases falling under Article 50, no separa- 
tion of treaty provisions will be permitted (draft Article 41(5)), all these 
treaties would be void in their totality. 


L 


Leonine Treaties and jus cogens 


Soviet statesmen and writers claim that so-called ‘‘leonine’’ or unequal 
treaties are invalid. The term and the concept come from a rule of Roman 
law which was to the effect that a societas (partnership contract) under 
the provisions of which the one socius (partner) gets the profit and the 
other bears the loss—a ‘‘soctetas leonina,” ‘‘a partnership with a lion,” — 
was null and void.®? The Afro-Asian Jurists’ Conference of 1957 adapted 
this idea for use in public international law by defining unequal treaties 
as treaties establishing gross inequality between the obligations of the 
parties. The representative of the Ukraine ** listed among the treaties 
which are void for infringing a jus cogens rule ‘‘the leonine agreements 
which some colonial Powers had concluded with their former colonies.’’ 
In the view of the representative of Mongolia ® the main effect of draft 
Article 50 was to declare unequal treaties null and void. In one of the 
comments on Article 50 the representative of the U.S.S.R. stated that the 
article would assist the just struggle of peoples against unequal treaties. 
He referred to ‘‘the unequal treaties imposed by the colonizers’’ on the 
countries of Africa and to the ‘‘unequal treaties imposed on Cuba by 
the United States in the past,’’ including the agreements concerning the 
Guantanamo military base. The representatives of Algeria% and of 
Tanzania ** also asserted that unequal treaties conflicted with a peremptory 
norm.®® 


Jus cogens and Conditions of Peace Treaties and of Armistice Agreements 


In his article, ‘‘Forbidden Treaties in International Law,” °° Professor 
Verdross listed among treaties which are immoral, and consequently void, 


s2‘¢. |. societatem talem coiri non posse, ut alter lucrum tantum, alter damnum 
sentiret, et hane societatem leoninam solitum appellare ...’’ (ffa partnership cannot 
be entered into under which the one gets only the profit, the other bears the loss, and 
such a partnership one usually calls a societas leonina.’’). Digests, XVII, 29. 

88 Afro-Asian Jurists? Conference, 1957, Damascus Bar Association, p. 233, quoted 
by Tunkin in 1963 LL.C. Yearbook (I) 69. For a criticism see Pal (ibid. 70), who 
said this definition would make it possible to invalidate a treaty between, say, the 
United States and a small state on the ground that the United States extended benefits 
out of all proportion to the obligations assumed by the small state. 

84 Mr.' Yakimenko, 905th meeting of the Sixth Committee. 

85 Mr. Khashbat, 911th meeting. 88 Mr. Khiestov, 910th meeting. 

87 Mr., Haadad, 908th meeting. 88 Mr, Maliti, 912th meeting. 

89 On ‘the problem of unequal treaties, see Ingrid Detter in 15 Int. and Comp. Law 
Q. 1069 | (1966). 9031 A.J.I.L. 571 (1987). 
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an international treaty binding a state to reduce its army in such a way as 
to render it defenseless against external attacks. It is immoral, he said, 
to keep a state as a sovereign community and to forbid it at the same time 
to defend its existence. He quoted in support of his view a memorandum 
by the Austrian Government of March 2, 1936, transmitted to the Powers 
on the re-establishment of compulsory military service. This memorandum 
considered that the unilateral disarmament imposed by the Peace Treaties 
of 1919-1923 was a compulsory measure in contradiction to the natural law 
of nations. 

In an article ®t Professor von der Heydte took issue with Anzilotti for 
having stated in his Individual Opinion in the Austro-German Customs 
Régime case that Article 88 of the Peace Treaty of Saint-Germain marks 
a twofold departure from ordinary international law, without having in- 
vestigated whether such a derogation was admissible. [Article 88 of the 
Peace Treaty of Saint-Germain provided that the independence of Austria 
was inalienable otherwise than with the consent of the Council of the 
League of Nations. | 

Professor Berber °? includes in his long list of examples of violations of 
peremptory norms a treaty by which a state undertakes vis-à-vis another 
state to hand over to the other state prisoners of war or residents of the 
other state’s nationality, although it knows that the other state will treat 
them inhumanely,®* and a treaty by which one state compels another to re- 
nounce fully and unconditionally the protection of international law and 
by which it agrees to be treated according to the other state’s unfettered 
discretion (‘‘unconditional surrender’’). 

In a leading textbook of international law of the interwar period °% it was 
said that the provisions of Articles 228 to 280 of the Peace Treaty (the 
‘‘Peace Diktat’’) of Versailles (by which the German Government recog- 
nized the right of the Allied and Associated Powers to bring before military 
tribunals persons accused of having committed acts in violation cf the laws 
and customs of war, and by which that government undertook to hand over 
the accused persons) committed a state to dishonorable behavior and were 
therefore contra bonos mores. In other words, an agreement providing 
for the trial and punishment of persons accused of war erimes by the 
authorities of the other belligerent violates a norm of jus cogens. In the 
post-World War II editions of the same textbook,*® the learned author 
refers to the London Agreement of August 8, 1945, by which the Inter- 


61‘*Die Hrscheinungsformen des zwischenstaatlichen Rechts: jus cogens und jus 
dispositivum im Volkerrecht,’’ 16 Zeitschrift fiir Völkerrecht 470 (1931-1952). 

821 Lehrbuch des Volkerrechts 439 (1960). 

98 A recent example is Art. XIX of the German-French Armistice, Forest of 
Compiègne, June 22, 1940 (34 A.J.I.L. Supp. 173 (1940)), by which the French 
Government undertook ‘‘to surrender upon demand any German named by the German 
Government in France as well as in French possessions, colonies, protectorate territories 
and mandates.’? 

94 Verdross, Völkerrecht 90 (1st ed., Berlin, 1937). 

95 Verdross, Völkerrecht 172 (5th ed., Vienna, 1964). See also text at notes 11 and 
12 above. 
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national Military Tribunal for the trial of the major war criminals was 
established, and adds that it declares the commission of inhuman acts to be 
a crime under international law. He concludes that a treaty cannot be 
binding by which two states would undertake to commit an inhuman act. 
Whether we interpret this to mean that a peremptory norm A and a 
peremptory norm non-A exist side by side, or whether we assume that 
peremptory norm A has been reversed and replaced by peremptory norm 
non-A, ‘‘a subsequent norm of general international law having the same 
character,” a comparison of the two statements of the law by the dis- 
tinguished publicist demonstrates the elasticity of a provision on interna- 
tional jus cogens which lacks a substantive definition. 


General and Regional International Law 


The ‘peremptory norms which Article 50 contemplates are peremptory 
norms of general international law, a term which occurs in the title and 
twice in the body of the article and also im draft Articles 61 and 67. The 
representative of Peru °° stressed the importance of studying the socio- 
logical, conditions and the circumstances which had helped to create 
American jus cogens, as also the circumstances surrounding the conclusion 
of treaties on the American Continent. The questions of regional jus 
cogens or, for that matter, analogous developments within the framework 
of, e.g., the European Communities or of COMECON are outside the scope 
of the I.L.C. draft. The Drafting Committee of the 1963 session of the 
Commission made it clear that the article was concerned with universal 
international law to the exclusion of regional international law.®” 


The Question of the Retroactwity of Peremptory Norms and of Draft 
Article 50 


In its comments on what are new draft Articles 50 and 61, the United 
States Government °° raised the question of the retroactivity of the pro- 
visions on jus cogens. These comments led to a thorough examination of the 
time element involved in Articles 50 and 61 by the Special Rapporteur °° 
and by, the International Law Commission.*” 

In the Commentary to Article 50 (paragraph 6) it is said that 


the article has to be read in conjunction with Article 61... and in 
the view of the Commission there is no question of the present article 
(50) having retroactive effects. It concerns cases where a treaty is 
void at the time of its conclusion by reason of the fact that its pro- 
visions are in conflict with an already existing rule of jus cogens. 
The treaty is wholly void because its actual conclusion conflicts with a 


96 Mr.’ Belaunde, 915th meeting. 

97 1963 I.L.C. Yearbook (I) 214 (Mr. Bartoš). 

98 Comments by governments, p. 178. U. S. comments reprinted below, p. 1123. 

98 Sir Humphrey Waldock, Fifth Report on the Law of Treaties, U.N. Doc. A/CN. 4/ 
183/Add.1 and Add. 3. 

100 1966 L.L.C. Yearbook (I), Pt. I, 828th and 835th meetings, pp. 37 et seq. and 87 
et seq. , 
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peremptory norm of general international law from whick no states 
may derogate even by mutual consent. Article 61, on the other hand, 
concerns cases where a treaty, valid when concluded, becomes void and 
terminates by reason of the subsequent establishment of a new rule 
of jus cogens with which its provisions are in conflict. The words 
‘becomes void and terminates’? make it quite clear ... that the 
emergence of a new rule of jus cogens is not to have retroactive effects 
on the validity of the treaty.2™ 


There are obviously two different problems involved which must be con- 
sidered separately: (1) whether a rule of jus cogens has retroaciive effect; 
and (2) whether draft Article 50 has retroactive effect. 


(1) The Question of the Retroactwity of Rules of jus cogens 


In regard to (1) the position as regulated by Articles 50 and 61 read 
together is entirely clear: The Commission says in paragraph 4 of the 
Commentary to Article 61 that it has already emphasized in paragraph 6 
of its commentary to Article 50 that a rule of jus cogens does not have 
retroactive effects and does not deprive any existing treaty of its validity 
prior to the establishment of that rule as a rule of jus cogens. Thus, a rule 
of jus cogens does not have retroactive effects unless, of course, the new 
jus cogens rule is created by treaty and the intention to give it retroactive 
effect appears from the treaty or is otherwise established (draft Article 24). 


(2) The Question of the Retroactivity of Draft Article 50 


In regard to (2) there is considerable uncertainty: In paragraph (6) of 
the Commentary to Article 50 which is reproduced above, and to which the 
Commission refers in its Commentary to Article 61, it did not say, as the 
latter Commentary claims, that a rule of jus cogens does not have retroac- 
tive effects, but it said that there was no question of the present article (50) 
having retroactive effects. The statement that a treaty provision does not 
have retroactive effects means, according to the Coramission’s draft Article 
24 on the non-retroactivity of treaties, that the ‘‘provisions of a treaty 
do not bind a party in relation to any act or fact which took place... . 
before the entry into force of the treaty....’’ From this it would follow 
that Article 50 would not apply to treaties which were concluded before 
the convention containing it will have come into force, even though the 
treaty conflicted with a peremptory norm which was in force at the time 
of its conclusion. While the text of Article 50 permits of this interpreta- 
tion,’** it seems that this is not what the Commission intended and what 
the Commentary to Article 50 implies. The Commentary seems to proceed 


101 Italics in the original. 

102 In 1963 the Nigerian member of the I.L.C., Mr. Elias, suggested that the phrase 
‘tA treaty is void... .’’ should be changed to ‘‘A treaty shall be void... .’’ He did 
not make this suggestion to exclude the retroactive application of the article but, on the 
contrary, to bring out its imperative character. The fact that his suggestion was not 
acted upon is therefore hardly relevant for the question here under consideration. 
(1963 I.L.C. Yearbook (I) 213.) 
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from the assumption that under the draft any treaty is void which at the 
time of its conclusion—in the past or in the future—was or is in conflict with 
an already existing rule of jus cogens. Only in regard to peremptory norms 
which emerge after the conclusion of the treaty is it provided that the 
treaty is not void but becomes void and terminates. 

The Commission had concluded ‘‘that in codifying the law of treaties it 
must start from the basis that today there are certain rules from which 
States.are not competent to derogate at all by treaty arrangement.” 
(Paragraph 1 of the Commentary to Article 50.) Insofar as Article 50 
is an act of codification of international law, as distinct from its progressive 
development? insofar as it therefore ecodifies pre-existing law, it could 
conceivably be claimed with some semblance of prima facie justification 
that it.is not retroactive even if it is also to apply to treaties already ex- 
isting at the time when Article 50 enters into force. This, it is submitted, 
is a very narrow concept of the term ‘‘retroactive effects.” Even where it 
is true that the authors of a work cf codification, be it of rules of municipal 
law or of those of international law, intend to do no more than to formu- 
late pre-existing law, the very fact that the rule of customary law or judge- 
made law is reduced to writing in the form of a general and abstract 
statement brings about a change in the situation in various respects and, 
if in no other, in regard to the cerzainty of the law. To apply the codified 
rule to acts and facts antedeting the codification is therefore to apply it 
retroactively. In the case of draft Article 50 this would be the case even 
if no doubt existed that Artizle 50 is an act of codification of the lex lata 
and not a case of the development of the law de lege ferenda. The Com- 
mission stated in the Report on the Work of its Eighteenth Session that, 
as was. the case with several previous I.L.C. drafts, it was not practicable 
to determine into which of the two categories each provision falls.1°%* In 
the Commentary to Article 5) the Commission seems to have assumed that 
that article fell into the category cf codification. This, however, is not the 
view of the governments which have commented on the draft, and particu- 
larly not of those which supported the Commission’s proposal with great 


enthusiasm and said that Article 50 represented a substantial advance over - 


Article 103 of the Charter, that it was a breakthrough in the progressive 
development of international law, a remarkable step forward, a (desirable) 


208 Art. 15 of the Statute of the I.L.C., Annex to General Assembly Res. 174 (II) of 
Nev. 21, 1947, as amended, U.N. Loe. A,'CN.4/4/Rev. 1 (U.N. Pub. Sales No.: 62. V.2). 
104 18th Report, par. 35; 61 A.J.I.L. 262 (1967). In the report on its Eighth 
Session in which it presented its draft rules on the law of the sea, the Commission said 
that it has become convinced that, in that domain at any rate, the distinction established 
in the statute between these two activities (ie. codification and progressive development) 


ean hardly be maintained. (Report of the I.L.C. covering the Work of its 8th Sess., . 


1956, General Assembly, 11th Sess., Official Records, Supp. No. 9 (A/3159), par. 26; 
also in 1956 L.L.C. Yearbook (IT) 255; 51 AJ.I.L. 159 (1957).) Of its draft articles 
on consular relations the Commission also statel that its work was both codification 
and progressive development. (Eeport of the I.L.C. covering the Work of its 13th 
Sess., 1961, General Assembly, 16th Sess., Official Records, Supp. No. 9 ere » par. 
32; also in 1961 I.L.C. Yearbook (IL) J1; 56 AJ.I.L. 274 (1962).) 
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departure from traditional concepts and that it gave a new dimension to 
treaty law. If, therefore, Article 50 is to apply to treaties concluded 
before the entry into force of the article which, at the time of conclusion, 
conflicted with a peremptory norm, then the article is a piece of retroactive 
legislation. As already indicated, the text of Article 50, standing alone, 
can very well be interpreted to operate prospectively, i.e., only in regard 
to treaties concluded after its coming into force. The Commission’s Com- 
mentary, to say the least, casts some doubt on this proposition and may 
very well become an element in ‘‘establishing’’ within the meaning of 
draft Article 24 that it has been the intention of the parties that Article 
50 should also be applied to existing treaties. 

That the Commission’s statement ‘‘that there is no question of the 
present article having retroactive effects’’ does not fully mean what it 
appears to say is borne out by comparison of Article 50 with the draft 
article immediately preceding it. Article 49 provides that ‘‘A treaty 
is void if its conclusion has been procured by the threat or use of force in 
violation of the principles of the Charter of the United Nations.” Both 
articles begin with the phrase ‘‘A treaty is void .. .’’ and they are the 
only ones in the whole draft which use this wording. The Commentaries 
to both Article 50 and Article 49 say that ‘‘there is no question of the 
article having retroactive effects... .’’ The Commentary to Article 49 
goes on to say, however, ‘‘[retroactive effects] on the validity of treaties 
concluded prior to the establishment of the modern law.” The ‘‘modern 
law’’ to which the passage refers is the law prohibiting recourse to the 
threat or use of force. In other words, Article 49 is, indeed, meant to 
have retroactive effects on the validity of treaties concluded before Article 
49 enters into force. The Commission ‘‘considered that it would be illogi- 
cal and unacceptable to formulate the rule as one applicable only from 
the date of the conclusion of a convention on the law of treaties.” (Para- 
graph 8 of the Commentary to Article 49.) Article 49, ‘‘by its formulation, 
recognizes by implication that the rule which it lays down is applicable 
at any rate to all treaties concluded since the entry into force of the 
Charter.” (Ibid.) As the ‘‘formulation’’ of Articles 49 and 50 is 
parallel, it seems to follow that Article 50 is retroactive to the moment when 
the peremptory rule with which a treaty is in conflict was ‘‘established.’’ 


Jus cogens and the Problem of the Separability of Treaty Provisions 


In Sir Humphrey Waldock’s original draft of what is now Article 50 it 
was provided that if a provision which infringes a jus cogens rule is not 
essentially connected with the principal objects of the treaty and is clearly 
severable from the remainder of the treaty, only that provision shall be 
void. Originally, this provision had a favorable reception in the Com- 
mission.” However, in reversing this trend the Drafting Committee 
recommended at the 1963 session that in the case of conflict with a jus 


105 See the text above at notes 53 to 58. 1061963 I.L.C. Yearbook (II) 52. 
107 1968 I.L.C. Yearbook (I) 68, 67, 68, 69, 70 and 73. 
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cogens rule, severance should not be allowed, and the Commission so 
decided.°* In Article 41, paragraph 5, of the 1966 draft it is expressly 
provided that in cases falling under Article 50, among others, no separa- 
tion of the provisions of the treaty is permitted. Some members, according 
to paragraph 8 of the Commentary to Article 41, were of the opinion 
that it was undesirable to prescribe that the whole treaty should be brought 
to the ground i in cases where only cne part—and that a small part—of the 
treaty was in conflict with a rule of jus cogens. The Commission, how- 
ever, took the view that rules of jus cogens are of so fundamental a char- 
acter that, when the parties conclude a treaty which conflicts in any of its 
clauses with an already existing rule of jus cogens, the treaty must be 
considered totally invalid. 

This, it is submitted, is an unnecessary extension of facilities to claim 
the invalidity of treaties and is particularly undesirable as long as the 
concept. of jus cogens is not defined in the draft and the door is wide open 
to subjective interpretations. The Netherlands and United States Gov- 
ernments had recommended that the provisions on separability should also 
apply to the case of invalidity of a provision of a treaty due to repugnance 
to a peremptory rule.’ The Commission, however, maintained its earlier 
decision. The prohibition of the separability of treaty provisions does 
not apply in the case of the emergence of a new peremptory norm of gen- 
eral international law. Cases falling under the article dealing with that 
situation (Article 61) are not listed among those in which no separation 
is permitted (Article 41, paragraph 5). | 


The Procedure for the Settlement of Disputes arising from Claims Based 
on jus cogens 


The problem of how and by whom disputes arising from claims asserting 
that a treaty is void should be settled is not restricted to the application and 
interpretation of Articles 50 and 61 of the draft, but concerns all cases in 
which a party claims that a treaty is invalid or alleges a ground for termi- 
nating, ‘withdrawing from or suspending the operation of a treaty. It is 
therefore not within the scope of the present article, in the context of which 
only the following comments are offered: 

While it is no doubt desirable that disputes in regard to such involved 
and controversial situations as the material breach of a treaty and its 
consequences (draft Article 57) or those arising from ‘‘the insidious 
wiles of that serpent of the law, the rebus sic stantibus clause’’™° (draft 
Article: 59), should be subject to third-party adjudication, the ease for 
such arrangements is still stronger in the case of Article 50, ‘‘which repre- 


108 Commentary to draft Art. 37 of the Report of the LL.C. on the Work of its 
15th Sess. (1963), General Assembly, 18th Sess., Official Records, Supp. No. 9 (A/ 
5509) ; also 1963 I.L.C. Yearbook (II) 199; 58 A.J.I.L. 266 (1964). 

109 Comments by governments, pp. 144-145 and 179; Sir Humphrey Waldock, Fifth 
Report on the Law of Treaties, U.N. Doe. A/CN.4/183, Nov. 15, 1965, pp. 22-23. 

110 Mr, Amado in 1963 I.L.C. Yearbook (I) 142, par. 65. 
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sents a much greater danger to the stability of treaties’? than the pro- 
vision on the consequences of a fundamental change of circumstances, which 
is ‘‘undoubtedly less susceptible to broad interpretation.“ The United 
Kingdom considered it essential that Article 50 be made subject to inde- 
pendent adjudication ; 72 the United States Government wanted the Com- 
mission to reconsider particularly the question as to who would decide 
when the facts justify the application of the rule; "° the Turkish Delegation 
stated that there was an obvious lack of balance between Article 50, on the 
one hand, and the absence of provisions for compulsory judicial pro- 
cedure, on the other.“ The Commission re-examined the question of 
settlement of disputes again in 1966 and concluded that the present 
Article 62, as provisionally adopted in 1963, represented the highest 
measure of common ground that could be found among governments as 
well as in the Commission on this question. Accordingly, Article 62 regu- 
lates the procedure for eases of invalidity and termination, but does not 
provide for compulsory or any other means of third-party adjudication ; it 
says that ‘‘the parties shall seek a solution through the means indicated 
in Article 33 of the Charter of the United Nations.’’ 


Concluding Observations 


1. Whatever the position de lege lata may be, the inclusion in an official 
world-wide codification of the Law of Treaties of provisions or. the effect 
of peremptory norms of international law from which no derogation is 
permitted: is very desirable on grounds of law as well as on grounds of 
international morality. However, the introduction or reaffirmation of the 
concept in the law of treaties requires a provision which would not only 
say what the consequences of a conflict with a norm of jus cogens are, but 
which would define which norms are peremptory and distinguish them 
from those which come within the category of rules of jus dispositivum. 

The many examples of alleged or real rules which it has been claimed 
are jus cogens make it more than desirable for the Conference to make a 


serious attempt at least at an authoritative delimitation of the scope of 


jus cogens. The appointment of an inter-sessional committee which would 
meet between the 1968 and 1969 sessions of the Conference might be a way 


to work out a solution which would be acceptable also to those governments - 


which lay stress on the stability of treaties. 

2. In the memorandum which he submitted in February, 1966,1%° this 
writer commented on the Commission’s 1963 proposals concerning the Py 
cedure for the settlement of disputes. He said then: 


The Commission was led to hold proposals for compulsory judicial 
settlement unrealistic by the fact that the recently concluded interna- 
tional conventions which originated in its own work (the Geneva 
Conventions on the Law of the Sea and the Vienna Conventions on 


111 Sir Humphrey Waldock in 1966 I.L.C. Yearbook (I), Pt. I, p. 85, par. 3. 
- 112 Comments by governments, p. 169. 113 Ibid., p. 178. 

114 907th meeting of the Sixth Committee. 

115 See note on page 946 above. 
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l 
Diplomatic and Consular Relations) did not provide for compulsory 
jurisdiction. However, it is submitted, with respect, that the Com- 
mission may have overestimated the importance of the experience 
with its own drafts and may not have sufficiently taken into account 
instruments prepared by other U.N. organs, agencies, and conferences. 
The Genocide Convention contains a disputes-settlement clause, 
Article IX, (to which, however, reservations were made by some 
States) vesting jurisdiction i ix the I.C.J. So does the Supplementary 
Convention on Slavery ete. of 1956 in its Article 10; it should be 
noted that no reservations may be made to that Convention. (Article 
9). The Forced Labor and Discrimination (Employment and Oc- 
cupation) Conventions of 1957 and 1958 respectively partake of the 
implementation machinery provided by the Constitution of the Inter- 
aCe sill Organization (Commissions of Inquiry; reference to 
the L.C.J.). 


This, writer also referred to the International Convention on the Elimina- 
tion of All Forms of Racial Discrimination unanimously adopted by the 
General Assembly on December 21, 1965. It contains the traditional dis- 
putes-settlement clause under which any dispute shall be referred to the 
International Court of Justice at the request of any of the parties to the 
dispute (Article 22). In committee an amendment to replace the word 
*“fany’’ by the word ‘‘all’’ had been rejected (by 37 votes to 26, with 26 
abstentions) and the article as a whole adopted by 70 votes to 9, with 8 
abstentions.“® He concluded by saying: 


The statement by the I.L.C., which is based on the experience re- 
lating to its own drafts, is therefore not conclusive as to its view 
that it would be unrealistic to put forward a proposal for third-party 
adjudication in regard to the grounds of the alleged nullity of a treaty 
or the grounds for its termination. The adoption of a compulsory 
settlements clause for the draft Converition on the Law of Treaties 
cannot therefore be a priori ruled out as ‘‘unrealistic’’**7 and a 
proposal for such a clause ought to be submitted to the General As- 
sembly or to the Diplomatic Conference in the hope that it might be 
approved. 


He might have added that the Convention on Transit Trade of Land- 
Locked: States, adopted on July 8, 1965, by a United Nations Conference 
convened under the auspices of the United Nations Conference on Trade 
and Development, provides for the settlement of disputes by arbitration. 

However, considering the impact on international opinion of the Judg- 
ment rendered in the South-West Africa Cases on July 18, 1966,"° this 
writer ‘cannot maintain the moderately cptimistic view he expressed in 
February, 1966.12 A proposal to vest in the International Court of Justice 


118 Report of the Third Committee, U.N. Doc. A/6181, par. 200. 
117 The opinion that the newly Independent states are more adverse to adjudication 
by the L.C.J. than older states has not gone unchallenged. See Shihata in 19 Inter- 


national Organization 203 (1965). 118 U.N. Doc. TD/TRANSIT/9, Art. 16. 
119 South- West Africa Cases (Second Phase), [1966] I.C.J. Rep. 6; 61 A.J.I.L. 116 
(1967). | 


120 Tt is believed that no dceumentation in support of this change of view is required. 
By way! of illustration one incident from among many may, however, be recalled. 
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compulsory jurisdiction to decide disputes on the interpretation and ap- 
plication of draft Article 50 is, this writer has unfortunately now to admit, 
indeed unrealistic. A provision for arbitration, if necessary limited to 
problems arising out of Article 50, might have a slightly better chance. 
If incorporation in the convention itself should not receive the necessary 
support, an Optional Protocol might be suggested as the second best 
solution. 

3. While Articles 50 and 61 make it clear that, under the draft, new 
rules of jus cogens will not operate retrospectively, the question whether 
and to what extent Article 50 itself will have retroactive effect is in need 
of clarification. 


When deciding upon the implementation and final clauses of the International Covenant 
on Civil and Political Rights, the General Assembly eliminated from the draft which 
was before it all provisions which conferred upon the I.C.J. funetions in connection 
with the operation of the Covenant: Art. 29 et seg. of the draft Covenant on the election 
of the members of the Human Rights Committee by the I.C.J., draft Art. 44 on requests 
for advisory opinions; draft Art. 46 on adjudication by the L.C.J. (Report of the Tenth 
Session (1954) of the Commission on Human Rights, Economie and Social Council, 
18th Sess., Official Records Supp. No. 7 (H/2573) (Annex I)). The Covenant was 
adopted and opened for signature, ratification and accession by General Assembly 
Res. 2200 (XXI) of Dec. 16, 1966, and will be found in the Annex to the resolution. 
It is also reprinted in 61 A.J.I.L. 870 (1967). 
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PROCEDURES FOR ESTABLISHING THE INVALIDITY OR 
TERMINATION OF TREATIES UNDER THE 
INTERNATIONAL LAW COMMISSION’S 
1966 DRAFT ARTICLES ON THE 
LAW OF TREATIES 


By Herseer W. Brigas * 


! Of the Board of Editors 


The 1966 Draft Articles on the Law of Treaties, drafted over a period 
of five years of intensive work by an official organ of the international 
community—the International Law Commission of the United Nations*— 
is more: comprehensive and more reflective of community consensus than 
any previous draft prepared by international lawyers on the law of 
treaties. In contrast with the excellent Draft Convention on the Law of 
Treaties completed by the Harvard Research in International Law in 
1935,? preparation of the Commission’s draft had the advantage of par- 
ticipation by members representative of all continents and of the views of 
states which were not in existence in 1935. 

It is noteworthy that the Commission’s Draft Articles clearly reflect 
the main lines of the traditional law of treaties, solidly supported by the 
secular practice of states and the jurisprudence of international tribunals. 
Nevertheless, in the codification of international law it is imevitable, as 
well as desirable, that even a mere restatement of the law should be made 
in the light of contemporary conditions; and where a draft combines— 
as do all drafts of the International Law Commission in varying degrees— 
the progressive development of the law as well as its restatement, accept- 
ance of ‘particular proposals and their drafting involves a certain amount 
of compromise. 

Since, by General Assembly Resolution 2166 (XXI) of December 6, 
1966, an international conference of plenipotentiaries on the law of treaties 
is scheduled to meet, in first session in the spring of 1968 and in second 
session in 1969, with the International Law Commission’s 1966 Draft 
Articles on the Law of Treaties ‘‘as the basic proposal for consideration 
by the conference,” the Commission’s draft will require careful examina- 
tion by ‘state officials in order to see what the more precise reformulation 
of existing rules and their development involve in terms of state policy, in 


*In fairness to the reader, it should be stated that the writer served as a member 
of the International Law Commission from 1962 to 1966 and was Chairman of the 
Commission’s Drafting Committee during the session in which the Draft Articles were 
finally adopted. In fairness to the writer, it should be added that he had only one vote 
out of twenty-five on the Commission. 

1 Reports of the International Law Commission ... on its 18th Sess., 1966, General 
Assembly, 21st Sess., Official Records, Supp. No. 9 (A/6309/Rev. 1); 61 A.J.LL. 255- 
463 (1967). 229 A.J.LL. Supp. 653 ff (1935). 
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the way of new obligations, and as regards their procedural operation. 
While the present article is directed towards the last of these points, 
consideration of the procedural operation of the draft requires some ex- 
amination of the substantive rights and obligations it sets forth. 

Some of the provisions of the Commission’s draft appear to be quite 
novel because they propose or assume acceptance of ideas or concepts 
(e.g., Articles 50, 61 and 67 on jus cogens) not traditionally regarded as 
established in international law. The novelty of other provisions comes 
from the formulation in terms of legal right and cbligation of matters like 
rules for the interpretation of treaties. The international lawyer has long 
been familiar with canons or methods of interpretation and with the con- 
siderable jurisprudence of courts, both international and naticnal, in ap- 
plying them; but the novelty lies in the proposal to codify some of these 
rules in the language of obligatory norms. In still a third category of 
provisions, such as in Articles 46 and 47 where fraud or corruption may 
be invoked as a ground for invalidating consent to be bound by a treaty, 
there is either no international practice at all or, as in Article 45 on error 
as a ground of invalidation, so little established practice that the formula- 
tion of a rule of international law on the subject had not hitherto emerged 
with any clarity or precision. 

Without underestimating the many positive contributions which the 
International Law Commission’s Draft Articles make to the codification and 
progressive development of the law of treaties, one should nevertheless 
note the heavy concentration of articles on nullity, invalidity, denuncia- 
tion, withdrawal, suspension or termination of treaty obligations. It is 
in these articles, which do less to reinforce the obligation to observe treaties 
than to provide lawful grounds for invoking their invalidity or denuncia- 
tion, that some of the boldest innovations are proposed with regard to 
matters where there is little state practice or where the rules prcposed have 
not hitherto been clearly established. The necessity for establishing pro- 
cedural safeguards was thus foreseen. 


THE SCOPE OF THE PROCEDURAL REQUIREMENT 


Some of the writer’s distinguished colleagues on the International Law 
Commission were enamored of the superficially not unattractive logie of 
the idea that the rule Pacta sunt servanda (Article 23 of the Ccmmission’s 
Draft) does not apply to treaties which are null, void or invalid; there- 
fore, they argued, the draft’s substantive provisions on nullity or in- 
validity do not release states from binding treaty obligations: the treaties, 
being invalid on one of the grounds set forth in the various articles, 
never were binding. Of course, the assumption here is that fraud or 
error or coercion or a rule of jus cogens exists in a particular, and perhaps 
disputed, case. The starting point of the argument is therefore an as- 
sumption of invalidity ; in other words, an assumption that a treaty is not a 
treaty in the circumstances or, at least, not a binding treaty. It followed, 
according to a view which the Commission nevertheless rejected, that if a 
treaty was invalid, its nullity did not have to be invoked by a party: 
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there would not exist, according to the premise, either a treaty or parties 
bound by it.’ 

It is here that the procedural provisions of the Draft Articles become of 
crucial importance. The International Law Commission, by adopting 
Article 39, unanimously decided that the mere unilateral assertion by a 
state that a treaty is invalid or no longer binding on it does not establish 
the invalidity of the treaty: the procedural provisions of the Draft Articles 
must be applied to all substantive grounds even when the latter are phrased 
in the language of absolute nullity (e.g., Articles 48, 49, 50).* 

Article 39 provides: 


| ARTICLE 39 


Validity and continuance in force of treaties 


1. The validity of a treaty may be impeached only through the ap- 
plication of the present articles. A treaty the invalidity of which is 
established under the present articles is void. 

2, A treaty may be terminated or denounced or withdrawn from 
by ʻa party only as a result of the application of the terms of the 
treaty or of the present articles. The same rule applies to suspension 
of the operation of a treaty. 


The Commission’s Commentary, explaining the meaning of these pro- 
visions, observes, in part: 
| 


(2) Paragraph 1 thus provides that the validity of a treaty may be 
impeached only through the application of the present articles. 


(4) The phrase ‘‘application of the present articles’’ used in both 
paragraphs refers, it needs to be stressed, to the draft articles as a 
whole . . . In other words, it refers not merely to the article dealing 
with the eround of invalidity or termination relevant to the case 
but also to other articles governing the conditions for putting that 
article into effect; for example, Article 4 (treaties which are constitu- 
ent: instruments of international organizations), Article 41 (separabil- 
ity of treaty provisions), Article 42 (loss of a right to invoke a ground 
for. invalidating, terminating, etc.), and, notably, Article 62 (pro- 
cedure to be followed) and 63 (instruments to be used).5 


8It is'not the intention of the writer to pursue the doctrinal problems raised by 
concepts of void, voidable, or inexistent acts. See, e.g., the pleadings of Professors 
Paul Guggenheim (for Honduras) and Gaetano Morelli (for Nicaragua) in the Arbitral 
Award of the King of Spain case, 1960, I.C.J. Pleadings; Hans W. Baade, ‘‘ Nullity 
and Avoidance in Publie International Law,’’ 39 Indiana Law Journal 497-559 (1964), 
and the works there cited. 

4Cf. Shabtai Rosenne, Rapport provisoire, La Terminaison des traités collectifs, 
1966, pars. 42-44, printed by the Institut de Droit International and to be published 
in its 1967 Annuaire. 

5 I.L.C. Rep., 18th Sess., 1966, p. 66; 61 A.J.I.L. 387 (1967). The adoption of Art. 
39 (then, Art. 30) at the 862nd meeting of the Commission on June 2, 1966, was by 
unanimous vote, although one member abstained because of doubts as to the exhaustive- 
ness of the grounds for invalidity or denunciation set forth in the Commission’s Draft 
Articles,'a point which also bothered some other members and is referred to in par. 
(5) of the Commentary. 1966 I.L.C. Yearbook (18th Sess., Vol. I, Pt. II) 140. 
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It is thus made clear that even where a substantive article is phrased 
like Article 49, viz.: 


A treaty is void if its conclusion has been procured by the threat 
or use of force in violation of the principles of the Charter of the 
United Nations 


the validity of the treaty may be impeached only through application of, 
inter alia, the procedural provisions of Article 62. This is an important 
and significant contribution to the development of international law made 
by the Draft Articles. There remains, however, the question of the 
sufficiency of the procedural provisions set forth in Article 62. 


THE SUFFICIENCY OF THE PROCEDURAL REQUIREMENT 


Many provisions of the Draft Articles are so drafted as to appear to 
require preliminary determinations or decisions before invalidity or a 
ground for denunciation of a treaty can be regarded as established. For 
example, to mention only some of the problems raised by the drafting 
of Article 49, above, does the expression ‘‘prinerples of the Charter of 
the United Nations’’ refer to all principles set forth in the Charter, to 
those contained in Article 2 of the Charter, or only to Article 2, paragraph 
4% And even if the reference is merely to the latter, there are still unre- 
solved questions: Does the threat or use of force prohibited include meas- 
ures of economic pressure? The Commission preferred to leave these 
questions open, although, in so doing, it was endorsing a flexibility which, 
if it might be appropriate in the day-to-day activities of a political organ, 
is doubtfully appropriate where a legal ground for invalidity of treaties 
is being formulated. Even more important, perhaps, are other questions 
not answered by this article: Who is to make these determinations, and 
with what conclusive effect on other parties to a dispute? 

The point may be illustrated by the more simple example of fraud. 
Article 46 provides: 


A state which has been induced to conclude a treaty by the fraudu- 
lent conduct of another negotiating state may invoke the fraud as 
invalidating its consent to be bound by the treaty. 


If the mere allegation of fraud entitles a state to invoke it, is that state 
also obligated to establish the fraud before proceeding to denounce the 
treaty? And, if so, how and before what forum? 

Article 43 refers to a ‘‘manifest’’ violation of internal law. Article 
59 refers to a ‘‘fundamental’’ change of circumstances and to an ‘‘ essential 
basis’’ of consent. Articles 50 and 61 refer to ‘‘peremptory norms”’ of 
general international law. Who is to decide whether these conditions or 
rules exist? 

It was considerations of this kind which led the Argentine member of 
the Commission, Ambassador José Maria Ruda, to observe ‘‘that the idea of 
a higher jurisdiction appeared to overhang the entire draft... . Those 
were patently subjective notions on which a ruling could only be given by a 
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third party, not by the parties themselves. ”9 And yet it is precisely 
on this point that the International Law Commission’s Draft Articles are 
most glaringly insufficient. 

Article 62, which (then numbered Article 51) was subjected to severe 
criticism both within the Commission and in the observations of some 
governments, reads as follows: 


, ARTICLE 62 


Procedure to be followed in cases of invalidity, termination, 
| withdrawal from or suspension of the operation of a treaty 


1. A party which claims that a treaty is invalid or which alleges 
a ground for terminating, withdrawing from or suspending the opera- 
tion of a treaty under the provisions of the present articles must 
notify the other parties of its claim. The notification shall indicate the 
measure proposed to be taken with respect to the treaty and the 
grounds therefor. 

2. If, after the expiry of a period which, except in cases of special 
urgency, shall not be less than three months after the receipt of the 
notification, no party has raised any objection, the party making the 
notification may carry out in the manner provided in Article 637 
the measure which it has proposed. 

3. If, however, objection has been raised by any other party, the 
parties ‘shall seek a solution through the means indicated in Article 33 
of the Charter of the United Nations. 

4. Nothing in the foregoing paragraphs shall affect the rights or 
obligations of the parties under any provisions in force binding the 
parties with regard to the settlement of disputes. 

5. Without prejudice to Article 42, the fact that a State has not 
previously made the notification prescribed in paragraph 1 shail not 
prevent it from making such notification in answer to another party 
claiming performance of the treaty or alleging its violation. 

f 


Most: of this article is unexceptionable. In particular, members of the 
Commission see a progressive advance in the requirements of paragraph 1 
for a reasoned notification and of paragraph 2 for a waiting period, 
coupled, in certain circumstances, with the formal requirement of Article 
63. 

It is; of course, paragraph 3 which is inadequate. The argument often 
heard that the compulsory jurisdiction of the International Court of 
J ustice cannot be accepted because of the uncertainty of international law 
progressively loses all significant meaning as international law is codified, 
restated and developed in the light of contemporary conditions and with 
the participation of the newly emerged states along with others. At the 


6 834th meeting, Jan. 19, 1966, par. 9; 1966 I.L.C. Yearbook (17th Sess., 2nd Part, 
Vol. I, Pt. I) 79. 

7 The relevant provision of Art. 63 provides: 

‘t1. Any act declaring invalid, terminating, withdrawing from or suspending the 
operation of a treaty pursuant to the provisions of the treaty or of paragraphs 2 or 
3 of Article 62 shall be carried out through an instrument communicated to the other 
parties. 3’ 
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first United Nations Conference on the Law of the Sea, Geneva, 1958, 
Ambassador Paul Ruegger, speaking for his government observed: ‘‘The 
Swiss delegation was convinced that any codification of international law 
required, as an indispensable corollary, the establishment of a system of 
compulsory arbitration or judicial settlement.’’* This view was strongly 
advocated before the International Law Commission and as strongly 
opposed. 

As originally presented to the International Law Commission, the pro- 
posal of Sir Humphrey Waldock, Special Rapporteur, was not a ‘‘general 
disputes clause’’ applicable to all provisions of the proposed convention ; 
nor did it provide for the compulsory jurisdiction of an international tri- 
bunal over disputes relating to claims of invalidity or allegations of a right 
of denunciation of treaties. After setting forth provisions which corre- 
spond to paragraphs 1 and 2 of the present Article 62, Sir Humphrey pro- 
posed, in an article then numbered Article 25: 


4, If, however, objection has been raised by any party, the claimant 
party shall not be free to carry out the action specified in the notice 
referred to in paragraph 1, but must first— 

(a) seek to arrive at an agreement with the other party or parties 
by negotiation ; 

(b) failing any such agreement, offer to refer the dispute to in- 
quiry, mediation, conciliation, arbitration or judicial settlement by an 
impartial tribunal, organ or authority agreed upon by the States 
concerned. 

5. If the other party rejects the offer provided for in paragraph 4 
(6), or fails within a period of three months to make any reply to 
such offer, it shall be considered to have waived its objection; and 
paragraph 3 shall then apply. 

6. If, on the other hand, the offer provided for in paragraph 4 (b) 
is accepted, the treaty shall continue in force, pending the outcome 
of the mediation, conciliation, arbitration or judicial settlement of the 
dispute ; provided always, however, that the performance of the obli- 
gations of the treaty may be suspended provisionally— 

(a) by agreement of the parties; or 

(6) in pursuance of a decision or recommendation of the tribunal, 
organ or authority to which the mediation, conciliation, arbitration or 
judicial settlement of the dispute has been entrusted.’ 


In paragraph 9 of his commentary on these provisions, Sir Humphrey 
emphasized 


that the basis of the procedural provisions laid down in article 25 is 
not that of imposing a system of compulsory jurisdiction but of fram- 
ing a procedural requirement compliance with which is to be a con- 
dition of a lawful denunciation or suspension of treaty obligations 
without the consent of the other party.?° 


8 United Nations Conference on the Law of the Sea, Official Records, Vol. II: Plenary 
Meetings, 7th Plenary Meeting, April 21, 1958, p. 8, par. 5. 

9 Second Report on the Law of Treaties, by Sir Humphrey Waldock, Special Rap- 
porteur, A/CN.4/156/Add. 2, April 30, 1963; 1963 I.L.C. Yearbook (II) 87. 

10 Ibid. 89. 
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In the debate! which followed the introduction of this proposal, it 
was criticized both for failing to establish compulsory jurisdiction? and, 
on the contrary, as objectionable in ‘‘that it obliged the parties to accept 
a compulsory jurisdiction in every instance” 1 (a conclusion which was 
demonstrably incorrect). Despite lip-service to the principle of com- 
pulsory jurisdiction, the majority of the Commission rejected, on policy 
grounds, incorporation in the Draft Articles of any provision for com- 
pulsory: jurisdiction and adopted the weak provision found in Article 
62, paragraph 3, which does not even go as far as the Special Rapporteur’s 
proposal, 

Of twenty-seven governments which, by January, 1966, had transmitted 
comments to the United Nations Secretariat on aspects of the International 
Law Commission’s Draft Articles, nineteen made no comments on Article 
51 (later 62); Portugal alone specifically judged paragraph 3 acceptable; 
and the article was eriticized by the Governments of Finland, Luxembourg, 
Netherlands, Sweden, Turkey, the United Kingdom and the United States 
because of its failure to provide for compulsory adjudication of disputes 
arising out of the application of the proposed convention.. 

The Swedish Government observed in part: 


The circumstances cannot be disregarded that while the draft sub- 
mitted considerably develops and specifies the grounds on which treaties 
may be claimed to be invalid, it does not similar'y develop the methods 
by which such claims may be examined and authoritatively decided. 
The orderly procedure prescribed in article 51 is thoughtfully drafted 
and useful as far as it goes. It does not, however, offer any safe- 
guards against abusive claims of invalidity that 2 State may be tempted 
to advance on the basis of any one of the many grounds provided in 
the draft. Even more disconcerting is the fact that the article does 
notjappear to answer whether a treaty is subject to unilateral termina- 
tion or remains valid, once the means indicated in Article 33 of the 
Charter have been exhausted without result.27 


The Government of the United Kingdom suggested 


that the draft articles should be subject to interpretation and applica- 
tion by the International Court of Justice or, if such provision is not 
generally acceptable, should only be capable of being invoked against 
a State which has accepted the compulsory jurisdiction of the Court 
if the State relying on the article is willing to submit the issue to the 
Court. 


11 See 1963 LL.C. Yearbook (I) 167-182, 278-280 (debate on Art. 25 at 698th, 
699th, 700th, 714th meetings, June 12-14, July 4, 1963). 


12 Ibid. 167 (Castrén), 176 (Briggs). 13 Ibid. 170 (Tunkin). 
14 Ibid. 167 and 171 (Waldock), 171 (Ago), 171 (Gros), 172 (Verdross), 176 
(Briggs). 


15 See ibid. 171 ff., 278-280 (714th meeting, July 4, 1963) and (debate on Art. 51) 
ibid. 18th Sess., 1966, Vol. I, Pt. II, 3-8 (845th meeting, May 5, 1966), 148-151 (864th 
meeting, June 6, 1966), 157-159 (865th meeting, June 8, 1966). 

16 See 1966 I.L.C, Rep. (U.N. Doe, A/6309/Rev. 1), Annex, pp. 106-185, 

17 Ibid,' 164-165. 18 Ibid. 169. 
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. The United States Government 


regretted that the Commission did not find it possible to incorporate a 
rule subjecting the application of these articles to compulsory judicial 
settlement by the International Court of Justice. It would appear 
that the rule of law—particularly in an area such as the law of treaties 
—argues most strongly for compulsory reference to the Court.!? 


In the light of these official views that paragraph 3 of Article 62 pro- 
vides insufficient protection against vexatious claims for release from treaty 
obligations, what should be proposed to the forthcoming Vienna Confer- 
ence on the Law of Treaties? 


THE Lesson or THE ŪPTIONAL PROTOCOLS 


A summary review of proposals at recent codification conferences may 
be helpful here. 

At the first United Nations Conference on the Law of the Sea, Geneva, 
1958, the basis for discussion was the International Law Commission ’s 1956 
Draft Articles on the Law of the Sea. Although this draft contained no 
general disputes clause providing for compulsory jurisdiction for all dis- 
putes arising out of the application of the convention, Article 73 provided 
such jurisdiction, limited to certain articles relating to the continental 
shelf, in the following terms: 


Any disputes that may arise between States concerning the in- 
terpretation or application of Articles 67—72 [on the continental shelf] 
shall be submitted to the International Court of Justice at the request 
of any of the parties, unless they agree on another method of peace- 
ful settlement.?° 


In the Fourth Committee of the Conference, the requirement of com- 
pulsory jurisdiction was strongly opposed by some states,” Mr. Molodtsov 
(U.S.8.R.) even observing ‘‘that article 73 of the International Law Com- 
mission’s draft had no organic connexion with the other articles [on the 
continental shelf] referred to the Fourth Committee.” By a roll-call 
vote of 33-15, with 14 abstentions, Article 73 was nevertheless adopted 
by the Fourth Committee,” after rejection, by a vote of 30-25-5, of an 
amended Argentine proposal which provided that disputes ‘‘shalt be settled 
in accordance with the principles of the Charter of the United Nations.’’ *4 
It will be noted that the Argentine proposal rejected by the Committee is, 
except for the absence of specific reference to Article 33 of the Charter, 


19 Ibid, 180. 201956 I.L.O. Yearbook (II) 300. 

21 United Nations Conference on the Law of the Sea, Official Records, Vol. VI: 
Fourth Committee (Continental Shelf), Summary Records 99~106 (34th and 35th Meet- 
ings, April 10, 11, 1958). 22 Ibid. 99, par. 6. 

28 Ibid. 106 (35th Meeting, April 10, 1958). 

24 Ibid. 106, 140 (A/CONF. 13/C.4/L.51). The Argentine proposal, ‘‘shall be 
settled by the procedure provided for in the Charter,’’ had been further weakened by 
acceptance of a Ceylonese amendment from the floor just prior to the vate by which 
‘fin accordance with the principles of’’ had been substituted for the words ‘‘by the 
procedure provided for,’’? Ibid, 104, pars. 25, 26. 
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not unlike its weak counterpart embodied in Article 62, paragraph 3, of the 
Draft Articles on the Law of Treaties. In the Fourth Committee, Miss 
Marjorie Whiteman (U.S.) could see ‘‘no point in adopting amendments 
which merely repeated States’ existing obligations.’’ * 

Subsequent to the adoption of Article 73 by the Fourth Committee, 
proposals were made at the Seventh Plenary Meeting on April 21, 1958, to 
incorporate some such provision for compulsory adjudication or arbitration 
in a general disputes clause applicable to all provisions of the proposed 
convention or conventions. These proposals also met determined oppo- 
sition from a minority of delegations.2*° On the proposal of the Drafting 
Committee, the Conference voted on the following suggestion: 


4. ... (a) The Conference should decide, as a matter of principle, 
whether it wishes to include, In one or more of the instruments to be 
adopted by the Conference, as appropriate, provisions involving ac- 
eeptance of the compulsory ‘jurisdiction of the International Court of 
Justice and compulsory arbitration combined... .?7 


Although a majority, on a roll-call vote of 38-29 with 18 abstentions, 
voted in principle for provisions accepting compulsory jurisdiction of the 
International Court of Justice or of arbitral tribunals, the proposal failed 
of adoption for lack of the required two-thirds majority.”® 

The Conference then decided, by a vote of 51-7-14 to consider the Swiss 
proposal for an Optional Protocol concerning the Compulsory Settlement 
of Disputes. The Drafting Committee prepared a text ® closely following 
the Swiss proposal * which had, in turn, been based upon a resolution of 
the Institut de Droit International, adopted by the latter at its Granada 
Session on April 17, 1956.8? At its 17th Plenary Meeting, April 26, 1958, 
the Conference adopted, by a vote of 52-0-13, the Optional Protocol.* 


25 Ibid. 100, par. 21. 

26 Ibid., Official Records, Vol. II, Plenary Meetings, Summary Records 7-10 (7th 
Meeting, April 21, 1958), 30-35 (13th Meeting, April 25, 1958). For the texts of the 
Swiss, Colombian and Netherlands proposals, see ibid. 110-112. 

27 Ibid. 110. 

28 Ibid. 33 (50th Plenary Meeting, April 25, 1958). . 

29 Ibid. 35. 

30 Ibid, 129 (A/CONF. 13/1.40, April 26, 1958). 

31 Ibid. 110 (A/CONF. 13/BUR/L.3, April 12, 1958). 

82 Cf. Annuaire de i’Institut de Droit International, Session de Grenade, 1956, Vol. 
46, pp. 178-264, 360-362, 365-367; text of resolution also in 50 AJ.LL. 645 (1956). 
For an examination of the technical adequacy, rather than the political sufficieney, of 
the Institute proposals and the drafting of the Optional Protocols, see Herbert W. 
Briggs, ‘The Optional Protocols of Geneva (1958) and Vienna (1961, 1963) concerning 
the Compulsory Settlement of Disputes,’’ to be published in Hommage 4 Paul Guggen- 
heim. 

33 Official Reeords, loc. cit., Vol. II, p. 55. For the tex; of the Optional Protocol 
(A/CONF. 13/L.57) see ibid. 145-146; 450 U.N. Treaty Series 169; 52 A.J.I.L. 862- 
863 (1988). By its provisions, stal parties to the Protocol and to any one or more 
of the 1958 Geneva Conventions on the Law of the Sea agreed, unless some other form 
of settlement was provided for in the Convention ‘‘or has been agreed upon by the 
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Opponents of the incorporation of provisions for compulsory jurisdiction 
in the conventions thereupon secured the elimination of Article 74 (for- 
merly 73) ** from the proposed Convention on the Continental Shelf, by a 
vote of 38 in favor of retaining it to 20 in favor of its deletion, with 7 
abstentions, the article having failed to obtain the required two-thirds 
majority.” Although all traces of compulsory jurisdiction had thus been 
removed from the Conventions on the Law of the Sea,” the principle had 
twice been supported by majority votes. 

At the Vienna Conference on Diplomatic Intercourse and Immunities, 
1961, parliamentary maneuvers by opponents of compulsory jurisdiction 
prevented a vote on the issue, despite a plea by Ambassador Paul Ruegger. 
The basis for discussion at this conference was the 1958 Draft Articles on 
Diplomatic Intercourse and Immunities prepared by the International Law 
Commission, Article 45 of which provided: 


Any dispute between states concerning the interpretation and ap- 
plication of this Convention that cannot be settled through diplomatie 
channels shall be referred to conciliation or arbitration or, failing that, 
shall, at the request of either of the parties, be submitted to the Inter- 
national Court of Justice.*’ 


At the 37th and 38th Meetings of the Committee of the Whole on March 
30 and April 4, 1961, a debate on the issue centered around a proposal 
by the United Arab Republic, Iraq, Italy and Poland, to delete Article 
45 of the International Law Commission’s Draft and replace it with an 
Optional Protocol on Compulsory Settlement of Disputes along the lines 
of that adopted by the Geneva Conference on the Law of the Sea.** 
Ambassador Ruegger, observing that ‘‘Compulsory arbitration and juris- 
diction should be the corollary and indispensable complement of any codifi- 
cation,” requested a roll-call vote on Article 45.°° However, the Com- 
mittee Chairman, Mr. Arthur Lall of India, ruled that the proposal for an 
Optional Protocol was furthest removed from the original draft and 
therefore would be put to the vote first.*° The proposal for an Optional 


Parties [sic] within a reasonable period’’: 
Article I 


Disputes arising out of the interpretation or application of any Convention 
on the Law of the Sea shall lie within the compulsory jurisdiction of the Inter- 
national Court of Justice, and may accordingly be brought before the Court by 
an application made by any party to the dispute being a party to this Protocol. 


Art. IIT provided for the alternative possibility of arbitration; and Art. IV, for the 
possibility of conciliation, which latter, if not successful, made possible again unilateral 
reference of the dispute to the Court. 84 Ibid. 92. 

85 Ibid. 55. See also ibid. 15-16, pars. 7-11. 

86 Except for the special provisions of Arts. 9-12 of the Convention on Fishing and 
Conservation of the Living Resources of the High Seas, 1958, T.I.A.S., Nc. 5969. 

87 1958 I.L.C. Yearbook (II) 105. 

88 United Nations Conference on Diplomatic Intercourse and Immunities, Vienna, 
1961, Official Records, Vol. I, pp. 219-225; Vol. TI, pp. 46, 68. 

89 Ibid., Vol. I, 221, pars. 54, 59. 

40 Ibid. 224, pars. 22-30 (38th meeting, April 4, 1961). 
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Protocol was thereupon adopted by the Commission by a vote of 49—T-16," 
with Mr. Ruegger observing that ‘‘the vote had produced an ambiguous 
situation, for the optional protocol had been approved by the States in 
favour, of compulsory jurisdiction and by those opposing it.’’42 At the 
11th Plenary Session on April 14, 1961, Mr. Ruegger again asked for å 
vote which ‘would show which States were ready to accept the principle 
of the ‘compulsory settlement of disputes, at least to the limited extent of 
an arbitration clause in a convention which did not deal with serious 
political issues.’’** However, a proposal by India to vote first on the 
Optional Protocol was adopted, 40-28-7, and the Optional Protocol was 
then adopted by a vote of 63-3-9.*4 

The ‘International Law Commission’s 1961 Draft Articles on Consular 
Relations, which were the basis of discussion for the 1968 Vienna Confer- 
ence on Consular Relations, contzined no provision on compulsory juris- 
diction. The United States Government therefore proposed the insertion 
of a general disputes clause as follows: 


Any dispute arising from the interpretation or application of this 
convention shall be submitted at the request of either of the parties 
to the International Court of Justice unless an alternative method of 
settlement is agreed upon.*® 


The Swiss Government proposed an article indicated to be “‘subsidiary 
to the article proposed by the United States of America,’’ in the following 
terms : 


‘1, Any dispute between contracting parties concerning the interpre- 
tation or application of this convention which cannot be settled by 
négotiation shall be submitted to arbitration at the request of any one 
of the parties. If within the six months which follow the date of the 
request for arbitration the parties do not succeed in agreeing on the 
organization of the arbitration, any one of them may submit the dis- 
pute to the International Court of Justice by making an application 
in conformity with the Statute of the Court. 

2. Any contracting party may, at the time of signing or ratifying 
this convention or of acceding thereto, declare that it does not con- 
sider itself bound by paragraph 1 of this article. The other contract- 
ing parties shall not be bound by the said paragraph with respect to 
any coniracting party which has formulated such a reservation.*’ 


On the basis of these proposals and proposals of Belgium, Ghana and 
India to adopt an Optional Protocol based on that of the 1961 Vienna 
Conference on Diplomatic Relations,** the First Committee of the 1963 
Vienna Conference indulged in an extended debate on compulsory juris- 


41 Ibid. par. 30. 42 Ibid. par. 36. 

43 Ibid. 42, par. 3. 44 Ibid. 45. 

45 1961 I.L.C. Yearbook (II) 92-128. 

46 United Nations Conference on Consular Relations, Vienna, 1963, Official Records, 
Vol. II, p. 61 (A/CONF.25/C.1/L.70, March 8, 1963). 

47 Ibid. 72 (A/CONF.25/0.1/L.161, March 25, 1963). 

48 Ibid. 72 (A/CONF.25/C.1/L.162 and 163, both March 26, 1963). 
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diction.® An Indian motion to vote first on the proposal for an optional 
protocol was rejected by a vote of 33-24-10; and on a roll-call vote, the 
First Committee adopted the United States proposal by a vote of 31-28- 
13.5 Ambassador Ruegger then withdrew paragraph 2 of the Swiss pro- 
. posal, above, by which a state could contract out of the provision for com- 
pulsory adjudication, but it was reintroduced as a Yugoslav proposal by 
Professor Milan Bartoš and adopted by a vote of 27-24-18. The combined 
resolution, consisting of the United States proposal for compulsory juris- 
diction, with the second paragraph permitting a state to contract out of 
the obligation, was then adopted on a roll-call vote by 39-14-15." 

At the 21st Plenary Meeting, April 22, 1968, Mr. Krishna Rao (India) 
introduced a proposal for an Optional Protocol concerning the Compulsory 
Settlement of Disputes, sponsored by nineteen new African and Asian 
states, plus Spain, and requested that it be voted on in priority to the 
article on compulsory jurisdiction adopted by the First Committee.® 
Observing that, of the reasons for the reluctance of states to submit their 
disputes to the International Court of Justice, some were apparent and 
some concealed, he referred to the insufficiency, uncertainty, considerable 
gaps and deficiencies of international law, ‘‘the recent origin of many 
rules,’’ the obsolete character of others, the absence of effective machinery 
to execute the Court’s judgments, lack of confidence in the impartiality 
of its judgments, the danger of judicial legislation and political expedi- 
ency, the unrepresentative character of the Court." Although the rele- 
vance, accuracy or cogency of these arguments was queried by other dele- 
gates," the Conference agreed, by vote of 48-128, to vote first on the 
Optional Protocol, and then adopted the latter by a vote of 79~0-3.°° As 
at the Geneva Conference on the Law of the Sea, 1958, the majority favor- 
ing incorporation in the conventions of provisions for compulsory jurisdic- 
tion was unable to obtain the required two-thirds vote. 

The experience of the three conferences suggests that an Optional 
Protocol for Compulsory Settlement of Disputes arising out of the inter- 
pretation or application of the Draft Articles on the Law of Treaties may 
be obtained with relative ease but that it may be of limited utility. As 


49 Ibid., Vol. I, pp. 249-260 (29th, 30th and 31st Meetings, March 26, 28, 1963). 

50 Ibid. 258, pars. 18, 24. 

61 Ibid. 258-260, pars. 25-55 (31st Meeting, March 28, 1963). 

52 Ibid. 87-88. For the text and its sponsors, ibid., Vol. II, pp. 169-170 (A/ 
CONT .25/1.46). 58 Ibid., Vol. I, pp. 87-88. 

54 Tho discussion of compulsory adjudication in the Geneva and Vienna Confer- 
ences was less systematic and comprehensive than that found in the summary records, 
proposals and reports of the Mexico City (1964) and New York (1966) meetings of 
the Spesial Committee on Principles of International Law concerning Friendly Relations 
and Co-operation among States. Cf. U.N. Does. A/5746, Nov. 16, 1964, pars. 128 ff.; 
A/6230, June 27, 1966, pars. 157 ff., with the relevant summary records. On the 
other hand, the opposition to compulsory jurisdiction expressed in the Mexico City and 
New York meetings was not focused on its relation to codification conventions as such 
or the special considerations which their interpretation and application involve. See 
MeWhinney, at 60 A.J.LL. 16 (1966) and Houben, at 61 ibid. 710 (1967). 

55 Loe. cit., Vol. I, p. 92, par. 51. 
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of the end of 1966, of 45 states parties to one or more of the Geneva 
Conventions on the Law of the Sea, only 19 were bound by the Geneva 
Optional Protocol on Disputes; of 59 states parties to the 1961 Vienna 
Convention on Diplomatie Relations by April, 1967, only 27 were bound 
by the 1961 Vienna Optional Protocol on Disputes; °’ of some 22 parties 
to the 1963 Vienna Convention on Consular Relations by April, 1967, 
only 9 were bound by the 1963 Optional Protocol on Disputes.” 

It thus appears that optional protocols are becoming a facile political 
expedient for avoiding acceptance of compulsory adjudication of disputes 
arising’ out of the interpretation and application of codification conven- 
tions. 


3 À PROPOSAL 

In view oi the exceptional importance which the restated Law of 
Treaties will assume in the daily activities of states, it seems desirable 
to provide for an ultimate means by which authoritative rulings can be 
given by a third party in case of serious disputes as to its interpretation 
and application. .A proposal should therefore be presented to the forth- 
coming: United Nations Conference on the Law of Treaties for the in- 
sertion in the convention of a general disputes article conferring jurisdiction 
on the: International Court of Justice. Not every dispute as to the 
interpretation or application of the convention would or should go to 
the Court. The very existence of such a clause, in reserve for exceptional 
eases, would have a formative and deterrent influence on state conduct 
in relation to treaty practice. 

The drafting of such a clause might, with advantage, be based upon 
Article 1 of the Optional Protocols of Geneva and Vienna concerning the 
Compulsory Settlement of Disputes, and, limited to the parties to the 
Convention on the Law of Treaties, read as follows: 


Disputes arising out of the interpretation or application of the con- 
vention shall lie within “French: relèvent de) the compulsory juris- 
diction of the International Couri of Justice and may accordingly be 
brought before the Court by an application made by any party to the 
dispute. 


The writer has elsewhere ®° discussed the excellence of this formulation 
as compared with those proposed in Article 73 of the International Law 
Commission’s 1956 Draft Articles on the Law of the Sea, Article 45 of the 


66 Australia, Colombia, Dominican Republic, Finland, France, Haiti, Madagascar, 
Malawi, Malaysia, Malta, Nepal, Netherlands, New Zealand, Portugal, Sierra Leone, 
Sweden,' Switzerland, Uganda, United Kingdom. U.N. Doc. ST/LEG/3, Rev. 1, with 
supplements through Dec. 31, 1966. 

8? Austria, Cambodia, Congo (Demoeratie Republic of), Costa Rica, Dominican 
Republie, Ecuador, Gabon, Germany, India, Iran, Iraq, Japan, Kenya, Laos, Liechten- 
stein, Luxembourg, Madagasear, Malaysia, Malta, Niger, Panama, Philippines, Sweden, 
Switzerland, Tanganyika, United Kingdom, Yugoslavia. Jbid., and Department of 
State Bulletin. 

68 Dominican Republic, Gabon, Kenya, Liechtenstein, Madagascar, Philippines, 
Senegal, Switzerland, Upper Volta. Ibid, 59 See note 32 above. 
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Commission’s Draft. Articles on Diplomatic Intercourse and Immunities, 
and the United States proposal at the Vienna Conference on Consular 
Relations. Among other virtues, it leaves discretion to a state whether 
or not to file an application, while imposing an obligation on respondent 
state to accept the Court’s jurisdiction if an application, otherwise ad- 
missible, is filed against it before the Court. This formulation also has 
behind it the weight of the distinguished international lawyers of the 
Institut de Droit International who made a systematic study of such 
clauses. 

The adoption. of such an additional article to the proposed Convention 
on the Law of Treaties would require amendment of Article 62 of the 
present Draft Articles by appropriate cross-reference. The advantages of 
Article 62, except for the conspicuous weakness of paragraph 3, are too 
obvious to be discarded. It would suffice to redraft paragraph 3 along the 
following lines: 


3. If, however, objection has been raised by any other party, 
Article X [the general disputes article] is applicable in the absence 
of a settlement of the dispute by other means. 


The codification of the law of treaties marks an important milestone 
in the history and development of international law; its value would be 
immeasurably enhanced by providing adequate ultimate procedures for its 
interpretation and application. 


ee a 


EDITORIAL COMMENT 
! “LAW OF TREATIES” ISSUE OF THE JOURNAL 

The: present issue of the JOURNAL is devoted chiefly to the law of treaties, 
and in particular to some of ths important and controversial problems 
suggested by current efforts to codify much of that law in treaty form. 
In the summer of 1966 the International Law Commission finally reported 
its Draft Articles on the Law of Treaties, which will play an important 
part in the work of the international conference called by the United 
Nations for 1968 and 1969 to deal with this field.? If substantial agree- 
ment can be reached, a convention on the law of treaties will mark the 
culmination of two decades of United Nations work on this subject. 

There seems little need to emphasize the growing importance of the 
law of treaties. All students of international law are impressed with the 
rapidly increasing number, variety and complexity of international agree- 
ments; both bilateral and among many nations, which in so much of inter- 
national legal relations largely replace custom by more clearly defined rules 
chosen by the parties to meet their needs. Most of the international law 
problems which arise today, whether in private legal practice or between 
national foreign offices or in international organizations, Involve interna- 
tional agreements. As the law contained in treaties has become the pre- 
dominant part of our field, the principles and practices pertaining to the 
making, effect, application, interpretation, modification and termination 
of international agreements become an ever more vital part of international 
customary law. This growth of the “‘written’’ international law, com- 
parable to the great growth of legislation in the internal law of most 
modern states, renders more and more acute the problems of the binding 
force and effect of treaties, of their interpretation, and the possibilities of 
lawfully modifying or terminating obligations under them. 

One might observe that, by and large, we have developed in modern 
times fairly adequate methods of making international agreements to 
register what it is possible for states to agree upon. We are in some areas 
at least at the threshold of machinery for giving consent in advance to be 
bound: by later-adopted rules to which formal assent is not necessary at the 
time when they are adopted, though we are still far from any true legis- 
lative iprocess in which rules are adopted by majority vote or anything 
less than unanimous consent of the parties to be bound. (But one should 
note that the formulation of treaties in international conferences operating 
under a two-thirds vote may well mean that a particular nation will find 
only the choice of accepting a rule which it does not like or not becoming 

1. Contained in the Report of the International Law Commission, published in 61 
ASI, 248, 268-285 (January, 1967). 


2 See! General Assembly Resolution 2166 (XXI), adopted Dec. 5, 1966 and reprinted 
in 61 AJ IL, 656 (April, 1967). 
t 
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a party to the treaty at all.) Problems of interpretation of treaties, 
like problems of interpretation of other legal instruments, are frequently 
present but lend themselves particularly well to arrangements for third- 
party settlement in case the parties to the treaty cannot reach agreement 
upon the meaning and effect of the words used. But it would seem that 
our most serious legal problems with treaties arise today in situations 
where one state wants to escape the obligations of a treaty into which it 
has entered, or at least to be excused from performing some part of them, 
and the other party or parties want to keep the treaty in force and 
demand continuing performance. This may suggest the parts of the 
Draft Articles on the Law of Treaties concerning which the most diffi- 
culties seem likely to arise. 

This ‘‘law of treaties,” or law about treaties, has long received atten- 
tion from writers on international law, while governments and learned 
groups working to codify international law have dealt with it. The 1928 
Pan American Convention on Treaties appears to have been one of the 
earliest efforts which achieved any substantial intergovernmental approval, 
but ratifications were few.? National co-operative efforts of importance 
include the unofficial though influential ‘‘restatements’’ by the Harvard 
Research in International Law in 1935,* and by the American Law Insti- 
tute thirty years later. As is well known, the International Law Commis- 
sion has worked long and hard on the law of treaties, with first Professor 
J. L. Brierly, then Professor (later Judge Sir) Hersch Lauterpacht, then 
Sir Gerald (now Judge) Fitzmaurice, and finally Professor (now Sir) 
Humphrey Waldock as its successive rapporteurs on the subject. As the 
I.L.C. Drafts have become available, the American Society of Interna- 
tional Law has established a Study Group on the Law of Treaties, with 
Professor Oliver Lissitzyn as Chairman and Professor Egon Schwelb as 
Rapporteur.® This issue of the JOURNAL represents a further effort of the 
Society to bring together articles and comments dealing with some of the 
important problems suggested by the 1966 Draft Articles; further relevant 
material is included in the documentary portions. We are fortunate that 
our contributors to this issue include the Chairman and the Rapporteur of 
the Society’s Study Group, as well as one present member of the Interna- 
tional Law Commission (Dr. Shabtai Rosenne), and another (Professor 
Herbert Briggs) who was a member during the time when most of the 
Commission’s work on the law of treaties was in progress. 

It is hoped that this issue of the JOURNAL may, in turn, stimulate others 
to study and comment further upon both the aspects of the law of treaties 


8 Conveniently reprinted in 22 A.J.LL. Supp. 138 (1928), and 29 ibid. 1205 (1935). 

429 A.J.L.L. Supp. 653 (1935). 

5 American Law Institute, Restatement of the Law, Second, Foreign Relations Law 
of the United States (1965), Part ITI. Cf. Covey T. Oliver, ‘‘The American Law 
Institute’s Draft Restatement of the Foreign Relations Law of the United States,’’ 
55 A.J.LL. 428 (1961). © 

6 The documentation of the Study Group remains informal and unpublished, although 
some of the work of the Group contributed to articles and comments in the present 
issue of the JOURNAL. 
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here covered, and upon other treaty questions of similar importance and 
interest. : 

! Wm. W. BISHOP, JR. 

: Editor-in-Chief 


| ‘THE INTERNATIONAL LAW COMMISSION'S DRAFT ARTICLES UPON 
INTERPRETATION : TEXTUALITY REDIVIVUS 


Scire leges non hoc est verba earum tenere, sed 
l vim ac potestatem—Celsus, Dig. 1.8.17 


The great defect, and tragedy, in the International Law Commission’s 
final recommendations about the interpretation of treaties is in their in- 
sistent emphasis upon an impossible, conformity-imposing textuality.* This 
unhappy emphasis makes an appearance in, and dominates, the goal for 
interpretation which the Commission implicitly postulates but never criti- 
cally examines; the deprecatory appraisal which the Commission offers of 
the potentialities that inhere in the rational employment of principles of 
interpretation; and the content and ordering of the particular principles 
which ‘the Commission puts forward for canonization as ‘‘obligatory”’ 
rules of law. 

In explicit rejection of a quest for the “‘intentions of the parties as a 
subjective element distinct from the text,’* the Commission adopts a ‘‘basie 
approach ’? whieh demands merely the ascription of a meaning to a text.? 
The only justification offered, and several times repeated as if in an effort 
to carry conviction, is that ‘‘the text [of a treaty] must be presumed to 
be the authentic expression of the intentions of the parties’? and hence 
that ‘‘the starting point of interpretation is the elucidation of the meaning 
of the: text, not an investigation ab imitio into the intentions of the 
parties: 73 This arbitrary presumption is described as ‘‘established law’’ 
because of approval by the Institute of International Law and pronounee- 
ments by the International Court of Justice. The Court, it is noted, ‘‘has 
more than once stressed that it is not the function of interpretation to revise 
treaties or to read into them what they do not, expressly or by implication, 
contain.” 4 

In justifymg the inclusion within its draft articles of any principles 
of interpretation—principles whose ‘‘utility and even existence’’ have been 


t In the present volume of the JOURNAL one could point, for instance, to K. J. Keith, 
‘‘ Succession to Bilateral Treaties by Seceding States,’? 61 A.J.LL. 521 (April, 1967). 

The JOURNAL expects to prepare a similar collection of articles and comments con- 
cerning ‘various problems of international legal protection of human rights for publica- 
tion as one of its 1968 issues, probably that for October. 

1 The draft articles we criticize appear in Report of the International Law Commis- 
sion, U.N. General Assembly, 21st Sess., Official Records, Supp. No. 9 (U.N. Doc. A/ 
6309/Rev. 1) (1966), hereinafter referred to as ‘‘Report’’; reprinted in 61 A.J.LL. 248 
(1967).! 2 Report at 49. 

3 Ibid. at 51. 

4 Ibid. at 52. What is ignored by the Court and the Commission is that a failure 
to apply an agreement because of some alleged verbal gap or inadequacy in the text 
may be equally a ‘revision’? of the genuine shared expectations of the parties, 
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‘sometimes questioned’’—the Commission makes a distinction between 
“so-called canons”? and ‘‘general rules’’ of interpretation.© The ‘‘so- 
called canons’? are not ‘‘automatic’’ in their application, but depend upon 
discretion : 


They are, for the most part, principles of logie and good sense valuable 
only as guides to assist in appreciating the meaning which the parties 
may have intended to attach to the expressions that they employed in a 
document. Their availability for use in any given case hinges on a 
variety of considerations which have first to be appreciated by the 
interpreter of the document: the particular arrangement of the words 
and sentences, their relation to each other and to other parts of the 
document, the general nature and subject matter of the document, the 
circumstances in which it was drawn up, etc.® 


It would ‘‘clearly be inadvisable,” the Commission insists, to ‘‘attempt 
to codify the conditions of the application of those principles of inter- 
pretation whose appropriateness in any particular case depends on the 
particular context and on a subjective appreciation of varying conse- 
quences.’’* The ‘‘general rules’’ of interpretation are, in contrast, ‘‘obli- 
gatory’’ and presumably ‘‘automatic’’ in their application. As difficult 
as the task may be, ‘‘cogent reasons’’—including promotion of the good 
faith interpretation of treaties, the taking of ‘‘a clear position in regard 
to the role of the text in treaty interpretation,’’ the application of the 
convention itself, and advice to future draftsmen—require the isolation and 
codification of such principles.® 

The framework of particular principles which the Commission in fact 
projects into its draft articles begins with that inevitable twin of textuality: 
‘‘ordinary meaning.’’ The first prescription in Article 27, the key article, 
is that ‘‘A treaty shall be interpreted in good faith and in accordance with 
the ordinary meaning to be given to the terms of the treaty in their con- 
text and in the light of its object and purpose.’’® Lest it be thought that 
the references to ‘‘context’’ and to “object and purpose” are intended to 
remedy the blindness and arbitrariness of ‘‘ordinary meaning,” context 
is immediately defined as including mere text: 


The context for the purpose of the interpretation of a treaty shall 
comprise, in addition to the text, including its preamble and annexes: 


(a) Any agreement relating to the treaty, which was made between 
all the parties in connection with the conclusion of the treaty ; 

(b) Any instrument which was made by one or more parties in 
connexion with the conclusion of the treaty and accepted by the other 
parties as an instrument related to the treaty.?° 


The Commentary makes clear, further, that ‘‘object and purpose’’ do not 
refer to the actual subjectivities of the parties, rejected as the goal of 
interpretation, but rather to the mere words about ‘‘object and purpose’? 


5 Ibid. at 50. 6 Ibid. 
T Ibid. 8 Ibid. 
s Ibid. at 49. ge 10 Ibid. 
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intrinsic to the text. The Commission, in consistent stance, also ex- 
plicitly refuses to recognize the principle of ‘‘effectiveness’’ by which 
decision-makers traditionally have assessed the relevance of many varying 
indices of the parties’ shared purposes.” 
In Subsection 3 of Article 27, the Commission adds three ‘‘elements,’’ 

all ‘‘ extrinsic to the text” and of an ‘‘obligatory character,’’ which ‘‘shall 
be taken into account, together with the context’’ in interpretation.” 
These include: 


(a) Any subsequent agreement between the parties regarding 
the interpretation of the treaty; ; 

: (b) Any subsequent practice in the application of the treaty which 
establishes the understanding of the parties regarding its interpreta- 
tion ; : 

: (e) Any relevant rules of international law applicable in the rela- 
tions between the parties. 


Somewhat curiously, the Commission justifies the importance attached to 
“subsequent practice” by suggesting that ‘‘it constitutes objective evidence 
of the understanding of the parties as to the meaning of the treaty,” 
and notes that ‘‘the value of subsequent practice varies according as it 
shows the common understanding of the parties as to the meaning of the 
terms.’’?5 Even more curious is the consideration of the Commission 
that ‘‘the relevance of rules of international law for the interpretation of 
treaties in any given case was dependent on the intentions of the parties.’’ 7° 

In modest concession to parties of unstandardized demands and expecta- 
tions,.and despite the reluctance of some of its members, the Commission 
provides in the final Subsection 4 of Article 27 that ‘‘A special meaning 
shall be given to a term if it is established that the parties so intended.’’ 2” 
The Commentary emphasizes that ‘‘the burden of proof lies on the party 


11 bid. at 51. Cf. Rosenne, ‘‘Interpretation of Treaties in the Restatement and the 
International Law Commission’s Draft Articles: A Comparison,’’ 5 Columbia Journal of 
Transnational Law 205, at 221 (1966): 

‘‘The way the material is presented in articles 27 and 28 is designed to stress the 
dominant position of the text itself in the interpretation process, the material running 
in sequences from the text to related elements lying outside the text.’’ 

The ' context makes clear that ‘‘object and purpose,’’ mentioned in the very first 
section of Art. 27, are regarded as part of the ‘‘text’’ and not of ‘‘related elements’’ 
lying outside the text. 

It may be recalled that Professor Rosenne is a member of the International Law 
Commission. 

12 Report at 50. 18 Ibid. at 51, 49. 

14 Ibid, at 49. 15 Ibid. at 52, 53. 

16 Ibid. at 53. In a more explicit postulation of the goals of interpretation the 
Commission would have had to consider, beyond responsible effort to ascertain the 
content of the genuine shared expectations of the parties, the necessity, in any particular 
application of an agreement, both for supplementing incomplete and vague expectations 
by recourse to basic community policies and for appraising even genuine expectations for 
their compatibility with such policies. The Commission might have sought a more 
careful correlation of its principles of interpretation with its provision for jus cogens 
in Art. 50. - 17 Ibid. at 49. 
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invoking the special term,’’ but nowhere indicates how, within the compass 
of the rules prescribed by the Commission and its ‘‘basic approach,” such 
a burden is to be discharged and a special meaning established.** 

The rigor of the Commission’s insistency upon the “‘primacy of the 
text’’ is maintained in Article 28, which authorizes a minimum recourse 
to preparatory work and other features of the process of agreement prior 
to its culmination in the sacred words of commitment. This article reads: 


Recourse may be had to supplementary means of interpretation, 
including the preparatory work of the treaty and the circumstances 
of its conclusion, in order to confirm the meaning resulting from the 
application of Article 27, or to determine the meaning when the in- 
terpretation according to Article 27: 

(a) Leaves the meaning ambiguous or obscure; or 

(b) Leads to a result which is manifestly absurd or unreasonable.’® 


The Commission insists that it is establishing a hierarchy among the 
elements to which recourse is authorized in noting that the ‘‘word ‘supple- 
mentary’ emphasizes that Article 28 does not provide for alternative, 
autonomous, means of interpretation but only for means to aid an in- 
terpretation governed by the principles contained in Article 27.’’?° The 
reason given for this creation of a hierarchy of relevance among po- 
tential indices of the parties’ shared expectations is that, while the ‘‘ele- 
ments of interpretation in Article 27 all relate to the agreement between 
the parties at the time when or after it received authentic expression in 
the text,” preparatory work does not, since it comes before the culminating 
moment of text.21 This appears to deprive it of ‘‘authentice character’’ and 
to make it more susceptible of discretion in appraisal. It is nowhere 
explained by what indices ‘‘meanings’’ which are ‘‘ambiguous or obscure” 
or ‘‘ordinary meanings’’ which are ‘‘manifestly absurd or unreasonable”? 
are to be established.”” 

It is difficult to escape the assessment that the International Law Com- 
mission’s entire formulation of principles of interpretation is based upon 
a conception of ‘‘ordinary meaning’’ which is impossible of application. 
Indeed, even with the aid of the travaux préparatoires of the proposed 
convention, it is difficult to ascertain what this conception is. In a very 


18 Ibid. at 53. 19 Ibid. at 49. 

20 Ibid. at 54. 

21 Ibid. at 51. It is difficult to understand why preparatory work is less ‘‘ cbjective 
evidence of the understanding of the parties’? than subsequent practice. 

22 Cf. Rosenne, note 11 above, at 222: 

‘*In particular, it is our view that the formal limitation on the permission to employ 
what the Commission has entitled ‘supplementary means of interpretation’ in article 28 
is artificial and has no basis either in practice or in law, and certainly cannot be sup- 
ported by such international jurisprudence as there is on this question.’? 

23 Cf. Professor Briggs, speaking as a member of the Commission and reecmmending 
deletion of the concept, in 1966 I.L.C. Yearbook (I), Pt. II, at 188: ‘‘Such an approach 
would also have the advantage of deleting all reference to the ‘ordinary’ meaning, a 
term which he found just as objectionable as the former reference to the ‘natural’ 
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recent supplementary report, Sir Humphrey Waldock, the Special Rap- 
porteur, objects to a reconstrtetion of Article 27 suggested by the United 
States upon the ground thet such a reconstruction would ‘“‘seem to 
recognize that terms have an ordinary meaning which is independent of 
their context and of the objects and purposes of the treaty.”’*4 ‘‘This,’’ 
he adds, ‘‘may be true as a matter of pure linguistics but it may be 
doubted whether it is true as a matter of interpretation.” ? Yet, as 
we have seen, the references ascribed by the Commission to ‘‘context’’ and 

“object and purpose,’’ as these words are employed in Article 27, are so 
limited it is difficult to know what ‘‘meanings’’ such words could be given 
apart from linguistics, pure or otherwise. The most ‘‘basic approach’’ 
of the Commission, in all the various articles, would appear to come close 
to Vattel’s assumption that texts can have plain and natural meanings 
which do not require interpretation. Indeed, the Chairman of the Com- 
mission Professor Roberto Ago, has declared, not with whole-hearted 
approval, that ‘‘Vattel’s rule” is ‘‘in fact implicit in the proposed 


articles.’’? Similarly, the suggestion that it is not the function of a 
decision-maker ‘*to revise treaties or to read into them what they do not, 
expressly or by implication, contain” is at least mildly reminiscent of Mr. 
Justice Owle’s insistence in the case of Brigitte Bardot M.P.? that “If 


meaning. Words had no ordinary or natural meaning in isolation from their context 
and the other elements of interpretation.’’ 

The difficulties that other memb2rs of the Commission found with the concept are 
broadcast in the same volume. See, Zor example, pp. 189, 191, 194, 195, 196. Mr. 
Reuter at 194 is especially sharp in reference to the contradictions in the Commission’s 
usage. 

These difficulties were cogently anticipated by Professor Hyde. In 2 International 
Law Chiefly as Interpreted and Applied by the United States at 1470 (1945), he wrote: 

‘¢ Accordingly, one must reject as an unhelpful and unscientific procedure the endeavor 
to test the significance of the words employed in a treaty by reference to their so- 
caled ‘natural meaning’ or any »>ther linguistic standard, and then to attempt to 
reconcile therewith the thought or conduct of the contracting parties. Such a method 
involves the implication that those parties must be deemed to have employed words in a 
sense that usage may have decreed. even though contrary to their common design. It 
transforms the function of the interpreter from a fact-proting endeavor to ascertain the 
actual sense in which the parties used the words of their choice, to an effort to find 
what usage appears to decree as to the significance of those words, and thereupon to 
reconcile the conduct of the parties therewith. In so far as the interpreter essays to 
make that effort he is diverted from tae task of ascertaining the truth concerning the 
design’ of the parties as exemplifiec by the text of their agreement, and endangers the 
success of such an attainment.’? 

24 Sixth Report, U.N. Doe. A/CN.4/186/Add. 6 at 11. 

25 Ybid. 

26 1964 I.L.C. Yearbook (I) at 230. Cf. Rosenne, note 11 above, at 219: 

a Sir Humphrey appears to have regarded ‘interpretation’ as the process by which, 
in cases of doubt only, the correct meaning of the treaty is to be established. For that 
process and having that objective, the text to which the parties had set their hands 
constituted the only point of departure; not an investigation into the objectives which 
prompted them to subscribe to that sext, or more teleological concepts having in mind the 
presumed objectives of the treaty.*’ 
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Parliament does not mean what it says it must say so.’’?? Even if it 
be assumed that by ‘‘ordinary meaning” the Commission refers to linguistic 
usages shared in some community of which the parties are members, it is 
nowhere indicated by what procedures, in aid of clairvoyance, such mean- 
ing is to be ascertained and related to a ‘‘context’’ and to ‘‘cbject and 
purpose’’ which are confined to a text and do not make reference to an 
extrinsic process of agreement, including identifiable particular parties, 
with all their unique demands and expectations and varying modalities 
of expression.”® 

It can scarcely be doubted, further, that the ‘‘basic approach’’ of the 
Commission in generally arrogating to one particular set of signs—the 
text of a document-——-the rôle of serving as the exclusive index of the 
shared expectations of the parties to an agreement is an exercise in 
primitive and potentially destructive formalism. The parties to any par- 
ticular agreement may have sought to communicate their shared expecta- 
tions of commitment by many other signs and acts of collaboration; and it 
is hubris of the highest order to assume that the presence or absence of 
shared subjectivities at the outcome phase of any sequence of communica- 
tions, much less that of an international agreement, can be read off in 
simple fashion from a manifest content or ‘‘ordinary meaning’’ of words 
imprinted or embossed in a document.”® It should be the task o? decision- 
makers, representing a larger community dedicated to the shaping and 
sharing of values by persuasion and agreement with a minimum of co- 
ercion and violence, to honor and promote individuality, inventiveness and 
diversity, and to expand the alternatives in co-operation open to as many 


27 Herbert, Bardot M.P.? and Other Misleading Cases at 167-168 (1964). 

28 Cf. Professor Ago in 1966 I.L.C. Yearbook (1), Pt. II, at 189: ‘*The expression 
‘ordinary meaning’ had been criticized. He agreed that no term had an inherent 
meaning, and that the meaning always depended on usage. That was why it was 
essential to use terms as far as possible in the sense in which they were customarily used, 
which was what was understood by their ‘ordinary meaning’ ”’. 

It may be noted that even this conception is not ‘‘objective’’ in the sense that it 
escapes inquiry about subjectivities. For the subjectivities of the particular parties 
to an agreement, it merely substitutes the subjectivities of the members of the larger 
community. The important question is by what indices inquiry is to be made about 
both kinds of subjectivities; they are not necessarily equivalent in the particular 
instance. 

Despite its emphasis upon the ‘‘ordinary meaning’? of text, the Commission cannot 
of course escape references to the intent of the parties. In addition to the tail-end 
reference in the concluding words of Art. 27 itself, there are many other instances 
in the proposed convention. I am indebted to Professor Frank Newman for the follow- 
ing itemization: Sees. 6 (1) (b), 24, 25, 31-33, 53, 56 (1) (a) and (2); also (in the 
guise of ‘‘object and purpose’’) 16 (e), 17 (2), and 55 (b). Unfortunately, the 
brief flash of insight in the words ‘‘the intention underlying the treaty’’ (Report at 
23) does not seem often to reeur. 

2% This ancient wisdom, confirmed by contemporary communication studies, was put 
into epigrammatie form by Mr. Justice Holmes in Towne v. Eisner, 245 U.S. 418, 425 
(1918): ‘*A word is not a crystal, transparent and unchanged, it is the skin of a 
living thought and may vary greatly in color and content according to the circumstances 
and the time in which it is used.’’ 


998 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 61 


members of the community as possible on as many occasions as possible. 
It can only be a debasement of the basic values of such a community to 
seek to impose upon all parties, whatever their nuances in creativity, the 
lowest common denominator in conformity. To foreclose or impede in- 
quiry about features of the process of making and performing agreements 
which in fact affect the parties’ expectations about commitment, and to 
establish in advance of inquiry fixed hierarchies in significance among 
features of the process whose significance in fact is a function of the 
configuration of all other features in any particular context, may be to 
impose upon one or both of the parties an agreement they never made and 
completely to disrupt that stability in expectation which is indispensable 
to effective co-operation.® The truth is that in the absence of a compre- 
hensive, contextual examination of all the potentially significant features 
of the process of agreement, undertaken without the blinders of advance 
restrictive hierarchies or weightings, no interpreter can be sure that his 
determinations bear any relation to the genuine shared expectations of the 
parties. If it be suggested that the Commiission’s formulations are so 
vague and imprecise and so impossible of effective application that a 
sophisticated decision-maker can easily escape their putative limits, 
surely it must be answered that not all decision-makers are so sophisticated 
and that it is not the expected function of the International Law Commis- 
sion to: create myth for cloaking arbitrary decision." 

The insight had appeared widespread, prior to the appearance cf the 
Commission’s formulations, that the most appropriate function of all 
principles of interpretation, including both ‘‘general rules’’ and ‘‘so- 
called canons,” is that of guiding interpreters to potentially relevant fea- 
tures of the process of agreement and its context and, hence, of assisting 
in the making of that comprehensive and systematic examination regarded 
as indispensable to rational decision.** The great bulk of the principles 

20 The Commission itself purports to reject the notion of a hierarchy among the 
: ‘elements of interpretation’? it itemizes in Art. 27, but it does not carry this insight into 
its presentation of the allegedly *‘supplementary’’ elements in Art. 28, and its per- 
vasive emphasis upon textuality qualifies even the modest insight asserted in relation 
to Art. 27. Report at 51, Cf. the appraisal by Lissitzyn in ‘‘The Law of International 
Agreements in the Restatement,’’? 41 N.Y.U. Law Rev. 96, 108 (1966). 

sı If a dominant policy purpose of the Commission is, as a recurrent reference to 
‘good faith’? and ‘‘Pacta sunt servanda’’ might suggest, to preclude spurious or 
fraudulent interpretation, surely its overwhelming emphasis upon a single variable—the 
text—in the larger factual context is not the best instrumentality to its end. An 
open-eyed, systematic exploration of all relevant features of the context would appear 
to promise much the more effective protection against spurious and fraudulent claims. 

It is ‘entirely gratuitous to assume that a departure in interpretation from some- 
body’s notion of ‘‘ordinary meaning’? is fraud. 

s32 Cf. Waldock, Sixth Report, U.N. Doe. A/CN.4/D.116/Add. 18 at 8: “In a 
sense, all ‘rules’ of interpretation have the character of ‘guide lines’ since their ap- 
plication in a particular case depends so much on the appreciation of the context and 
the circumstances of the point to be interpreted.’’ 

There can of course be no comprehensive presentation or systematic ordering of prin- 
ciples in the absence of a clear postulation of goals for interpretation. The goal of 
‘‘textuality’’—with its deference to mere ‘‘shapes on paper’’—yields no criteria for 
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historically employed by international and national tribunals, as well as by 
other interpreters, has in fact, with the exception of some formulations of 
the travaux préparatotres and the ‘‘ordinary meaning’’ principles, been 
primarily permissive, opening up features for inquiry, rather than re- 
strictive in character; and expositions of relevant principles, whether by 
authoritative decision-makers or private scholars, have largely differed 
only in the comprehensiveness and systematization of their prasentation. 
In such a context, it has made little difference whether principles of in- 
terpretation were regarded as ‘‘obligatory’’ prescriptions or mere optional 
aids; only occasional impediments to inquiry have been imposed by even 
the ‘‘obligatory’’ view.” The International Law Commission, in contrast, 
not only projects the highly restrictive principles which we have noted 
above, but also recommends that these principles be made obligatory pre- 
scription——-which of course they will become if the states of the world accept 
in present form the proposed convention on the law of treaties. A broad 
sampling of past decision, practice and opinion would suggest that the 
Commission’s formulations accurately reflect neither the aggregate flow of 
past decision and practice nor general expectations about the requirements 
of future decision.** Certainly, it would not appear to be in the common 
interest for a community, which depends upon agreement not merely as 
a modality for the peaceful shaping and sharing of values among members 
but even as a principal instrument for establishing its constitution and 
for the prescription of authoritative community policy, deliterately to 
accept and project as authoritative prescription, formulations so esoteric 
and potentially so destructive of the foundations of genuine agreement as 
those put forward by the Commission. 

Fortunately, an excellent model both in statement of appropriate goal 
and in perception of relevant features of the process of agreement and 
its context is readily available for any critic who may choose to seek 
alternatives to the Commission’s formulations. The Harvard Research in 
International Law, more than thirty years ago, put the essential under. 
standing for such a model into black-letter nutshell: 


A treaty is to be interpreted in the light of the general purpose 
which it is intended to serve. The historical background of the treaty, 


either identifying or organizing principles. The goal of seeking to approximate the 
genuine shared expectations of the parties to a particular agreement offers, in contrast, 
the criteria of potential relevance to communication (the factors that are commonly 
found to affect the mediation of subjectivities). 

The differences between a bare textual and a genuinely contextual approach to 
interpretation are, hence, not merely in goals sought but also in the range of factors 
made relevant and the procedures recommended for inquiry. 

33 Cf. Liacouras, ‘‘The International Court of Justice and Development of Useful 
‘Rules of Interpretation’ in the Process of Treaty Interpretation,’’ 1965 Proceedings, 
American Society of International Law 161. 

84 For documentation, see McDougal, Lasswell, and Miller, The Interpretation of 
Agreements and World Publie Order: Principles of Content and Procedure (1967). 

The Commission formulations are based more upon what the International Court of 
Justice has said than upon what it has done, and ignore much other practice and 
opinion. 
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travaux préparatoires, the circumstances of the parties at the time the 
treaty was entered into, the change in these circumstances sought to be 
effected, the subsequent conduct of the parties in applying the pro- 
visions of the treaty, and the conditions prevailing at the time interpre- 
tation is being made, are to be considered in connection with the gen- 
eral purpose which the treaty is intended to serve.” 


What the Harvard Research does not offer, in implementation of its in- 
sight about appropriate goal and necessary context, is a comprehensive 
and systematic set of principles of content and procedure designed ef- 
fectively to assist interpreters in the economic examination of particular 
contexts In pursuit of their appropriate goal. Even the task of fashioning 
such a set of principles should not, however, be beyond the reach of con- 
temporary scholars who enjoy the advantages both of a rich inheritance 
in tested principles and of access tc modern studies in semantics, syntactics, 
and other aspects of communication. 

3 Myres 5. McDovugan 


1 
1 
i 
i 
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THE TERMINATION AND SUSPENSION OF TREATIES 


One very important aspect of treaty law concerns the circumstances 
under which a party is free to regard its obligations under a treaty as 
terminated or suspended, and among such circumstances alleged violation 
by the other party is of major importance. 

The 'United States Department of State in its brief on The Legality 
of United States Participation in the Defense of Vietnam? relied on acts 
of North Viet-Nam which it considered in violation of the Cease-Fire 
Agreement. It sought to justify its augmentation of military personnel 
and equipment in South Viet-Nam beyond that permitted in the Cease- 
Fire Agreement of 1954 by the ‘‘international law principle that a ma- 
terial breach of an agreement by one party entitles the other at least to 
withhold compliance with an equivalent, corresponding, or related pro- 
vision until the defaulting party is prepared to honor its obligation.” ? 

The United States was not a party to the Cease-Fire Agreement which 
was concluded between the Commander-in-Chief of the Peoples’ Army of 
Viet-Nam under Ho Chi Minh and the French Union Forces in Indochina, 
which had supported Bao Dai as President of the Republic of Viet-Nam, 
but which had withdrawn in 1955, leaving the administration of the 


35 Harvard Research in International Law, Law of Treaties, 29 A.J.I.L. Supp. 653 
at 937 (1935), Art. 19. 

The American Law Institute, Restatement cf the Law (Second), The Foreign 
Relations Law of the United States (1965) at 449, Art. 146, builds upon this model: 

The: primary object of interpretation is to ascertain the meaning intended by the 
parties for the terms in which the agreement is expressed, having regard to the context 
in which they occur and the circumstances under which the agreement was made. This 
meaning is determined in the light of all relevant factors.’? 

In the section which follows, a wide range of ‘‘criteria’’ for interpretation is 
itemized, and no advance priorities in relevance are established among such eriteria. 

1 Dept. of State, Office of the Legal Adviser, March 4, 1966, reprinted In 60 A.J.LL, 
565 (1966). 2 Op. cit. 30. 
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southern zone to Diem, who had succeeded to Bao Dai. Nevertheless the 
United States and the Government of South Viet-Nam took the position 
that the cease-fire line was valid and constituted a quasi-international 
boundary, but that North Viet-Nam’s infiltration of forces across it was a 
violation permitting the United States and South Viet-Nam to ignore the 
provisions of the agreement prohibiting augmentation of forces except for 
replacements. 

In my article in this JOURNAL on the Viet-Nam situation ° I raised the 
question whether the principle asserted in the United States brief would 
not justify Ho Chi Minh in considering the agreement as a whole sus- 
pended because of its violation by the South Viet-Nam Government, suc- 
cessor to the French Command, in failing to hold the elections contem- 
plated by the agreement and in making an alliance and augmenting its 
forces, forbidden by the agreement. Such a suspension would permit Ho 
to continue the effort, in which he had been engaged since 1946, to unify 
Viet-Nam by civil strife. 

This controversy might raise issues concerning the initial obligation, 
if any, of the governments of the North Viet-Nam zone, of the South 
Viet-Nam zone, and of the United States under the Cease-Fire Agreement, 
and the importance of the General Act of the Geneva Conference of 1954 
as an interpretation of this agreement. All of these governments, how- 
ever, seem to have assumed the initial validity and effectiveness of the 
Cease-Fire Agreement. Viet-Nam had been considered a single state by 
the Democratie Republic of Viet-Nam (Ho Chi Minh) and by the Republie 
of Viet-Nam (Bao Dai, supported by France) after the surrender of 
Japan, which had occupied the country during World War II. and also 
during the hostilities from 1946 to 1954 on the issue of whether Ho Chi 
Minh or Bao Dai should constitute the Government of Viet-Nam as a whole. 
The Geneva Agreement also recognized one Viet-Nam, but divided it into 
two zones separated by the cease-fire line, to be terminated by elections in 
two years. This temporary division was the basis for the assertion by 
Diem, successor to Bao Dai, and by the United States that South Viet-Nam 
and North Viet-Nam were separate political entities. 

Did that agreement cease to be effective after the French, who signed 
it, had withdrawn from all responsibility in Viet-Nam, after their protégé, 
Bao Dai, his successor, Diem, and the United States had refused to sign 
it, had made reservations on the Final Act of the Geneva Conference, and 
had failed to observe its terms forbidding alliances and the augmentation 
of forces? The United States and the Saigon Government never accepted 
this view, nor did Hanoi in the first four years after the Geneva Confer- 
ence. All accepted the validity of the Cease-Fire Agreement and the 
division of Viet-Nam into two zones, though they differed on whether the 
division was to be temporary or permanent. 

These differences of interpretation, and particularly the significance of 
the Final Act of the Conference calling for an election in July, 1956, to 


860 A.J.LL. 750, 761 (1966). 
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determine the government of Viet-Nam, raise a number of issues of treaty 
law; but the international law principle concerning the effect of violation 
of an agreement by one party seems to have been the main legal issue on 
which the United States has sought to justify its actions, admittedly con- 
trary to the terms of the Cease-Fire Agreement. How does the Draft 
Convention on Treaty Law by the United Nations International Law Com- 
mission express this principle, and how would it apply to the Viet-Nam 
Cease-Fire Agreement? 

The ‘draft includes the general principle of Pacta sunt servanda asserting 
that a'treaty in force is ‘‘binding upon the parties” and ‘‘must be per- 
formed in good faith.” (Article 23.) It ‘‘may be terminated or de- 
nounced or withdrawn from by a party ... or its operation suspended”’ 
only as a result of the ‘‘application of the terms of the treaty or of the 
present articles” (Article 89), and such termination or suspension shall 
not impair obligations ‘‘embodied in the treaty’? under other rules of 
international law (Article 40). 

The'latter provision suggests that if the Cease-Fire Agreement estab- 
lished ‘a vested right in the parties, as would a boundary treaty, these 
rights would continue, even if the treaty as an operative instrument were 
terminated or suspended. The Geneva Agreement, however, by providing 
that the cease-fire line should be temporary and not in any sense an inter- 
national boundary, seems to have precluded such an effect.‘ 

The ‘provision of draft Article 27 that ‘‘ Any subsequent practice in the 
application of the treaty which establishes the understanding of the parties 
regarding its interpretation’? shall be taken into account (par. 3 (b)) 
might, however, suggest that the degree of observance of the cease-fire 
line accorded by the two zones of Viet-Nam and the participants in the 
Geneva Conference for twelve years supports the United States contention 
that it should now be regarded as virtually an international boundary. 
It should be noted, however, that the cease-fire lines in Germany, Korea, 
Palestine, Kashmir, and the Straits of Formosa, although all older than 
that in Viet-Nam, and not explicitly limited to a short duration, have 
not been regarded by the parties on both sides as constituting an interna- 
tional boundary. The conversion of a cease-fire line into an international 
boundary by prescription is not a short or easy process, as witness the 
hostilities in the Middle East in 1967 over a line which had existed for 
eighteen years, and that in Kashmir in 1965 over a line almost as ancient. 

The provision of the draft that termination or suspension of the opera- 
tion of a treaty must, with some exceptions, apply to the whole treaty 
unless: provided otherwise in the treaty itself or by agreement of the 
parties (Article 41) raises the question whether the United States can 
properly claim that the provision of the Cease-Fire Agreement on the 
augmentation of forces in the South Viet-Nam Zone is so separable that 
it ean. be suspended without suspending the agreement as a whole, in- 
cluding the cease-fire line itself. Such separability seems to be possible 


4 Ibid. 757, 781. 
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on the basis of Article 57 of the draft, which states the principle relied 
on by the United States in the following language: 


A material breach of a bilateral treaty by one of the parties entitles 
the other to invoke the breach as a ground for terminating the treaty 
or suspending its operation in whole or in part. (Article 57 (1).) 


‘‘ Material breach’’ includes ‘‘The violation of a provision essential to the 
accomplishment of the object or purpose of the treaty.’’ (Article 57 
(3 b).) Was the ‘‘object or purpose’’ of the Cease-Fire Agreement to 
provide peaceful conditions for unification of Viet-Nam by an election in 
two years or to divide Viet-Nam into two states respectively under Com- 
munist and non-Communist governments? Adopting the first of these 
views, Hanoi says the United States’ alliance and augmentation of forces 
with the object of permanently dividing the country was a major violation, 
while the United States, adopting the second of these views, says infiltration 
of North Vietnamese forces to the South with the object of uniting the two 
zones is a major violation. 

In view of these differences of interpretation, the procedures of the 
draft designed to prevent abuses likely to arise from unilateral termina- 
tion or suspension of a treaty are of major importance. The draft pro- 
vides (Article 62) that a party alleging grounds of termination or sus- 
pension, must notify them to the other party, indicating the measures it 
proposes to take, and it may take these measures only after three months 
‘‘except in cases of special urgency,” and if there has been no objection 
within that period. If there are objections, the parties shall seek a solu- 
tion through the means indicated in Article 33 of the United Nations 
Charter. In any case, the ‘‘act declaring invalid, terminating, withdraw- 
ing from or suspending the operation of a treaty’ pursuant to Article 
62 ‘‘shall be carried out through an instrument communicated to the other 
parties,’’ signed by the Head of State, Head of Government, or Minister 
for Foreign Affairs, or if not so signed, by a representative with full 
powers (Article 63). 

I am not aware that any such formalities were observed by either 
Saigon or Hanoi in justifying suspension of the operation of some or 
all of the Cease-Fire Agreement. 

It is obvious that the issue whether another party to a treaty has 
violated a provision, whether the violation constitutes a ‘‘material breach,’’ 
and whether the breached provision is separable, are generally contro- 
versial, and the freedom of one party to decide unilaterally on these 
questions is likely to lead to abuses. On the other hand, it would seem 
unjust if one party were obliged to continue observance of a treaty, when 
convinced that the other party is grossly violating it, for at least three 
months, and perhaps longer, while negotiations proceed by the means 
suggested in Article 33 of the Charter. This dilemma is recogrized in the 
draft by permitting immediate unilateral action ‘‘in cases of special 
urgency,” but the nature of these circumstances is not explained in the 
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draft or in the Commentary.’ This dilemma, which is discussed in the 
International Law Commission’s Commentary, might be solved if a clear 
distinction were made between a declaration of invalidity or termination 
of, or withdrawal from, a treaty on the one hand, and suspension of its 
operation on the other. Unilateral suspension of the operation of a 
treaty, in whole or in part, might be made permissible on notice charging 
violation, but with the requirement that the treaty obligation cannot be 
terminated or withdrawn from until agreement has been reached or the 
International Court of Justice has supported the claim to terminate. It 
might further be provided that suspension of the operation of a treaty 
could be for a period of no more than a year unless the Court in the 
meantime has supported the claim to terminate or to suspend for a longer 
period. | 

With such an arrangement the vague provision concerning ‘‘eases of 
special urgency’’ could be eliminated, as suspension would always be per- 
missible by unilateral action on grounds recognized by treaty law, but on 
the other hand either party could invoke the jurisdiction of the Interna- 
tional Court if it desired termination or a longer suspension. The Court 
would be given compulsory jurisdiction to determine whether circumstances 
permit ‘invalidation or termination of, or withdrawal from, a treaty. 

The ‘Commentary indicates that the International Law Commission 
discussed such adjudication *® but concluded that such a provision “‘in 
the present state of international practice would not be realistic,’’ especially 
in view of the failure to include a compromissory clause in the Geneva 
Conventions on the Law of the Sea and the Vienna Conventions on Diplo- 
matic and Consular Relations. As a substitute, the procedures of Article 
33 of the United Nations Charter were required. This article leaves it to 
the parties to decide whether to resort to arbitration or judicial settlement 
or to utilize only methods facilitating agreement, such as negotiation, in- 
quiry, mediation, or conciliation. 

My proposal does not envisage a general compromissory clause covering 
all disputes on the interpretation or application of a treaty, but only dis- 
putes on the permissibility of unilateral declarations of invalidity or 
termination of, or withdrawal from, a treaty. It seems that this issue is 
one on which adjudication is particularly applicable and particularly im- 
portant if the principle Pacta sunt servanda is to be honored. On the 
other hand, freedom to suspend the operation of a treaty for a period 
of time by unilateral declaration of a party with due notice of the grounds 
of treaty law permitting such action, including violation by the other 
party, would prevent the injustice of differential observance of a treaty 
by the parties. 

This is the solution of the problem provided in 1935 in the Harvard 
Research Draft Convention on the Law of Treaties (James W. Garner, 


5 Draft, Art. 62, par. 2. Report of the International Law Commission on its 18th 
Session, May 4-July 19, 1966, General Assembly, 21st Sess., Official Records, Supp. No. 
9 (4/6309/Rev. 1), pp. 89-90; 61 A.J.LL. 438, 441 (1967). 

6 Ibid. i 
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Reporter) 7 and might well be considered by the International Conference 
which will consider the International Law Commission’s draft. 


Quincy WRIGHT 


TREATIES AND INTERNATIONAL LEGISLATION 


The vast bulk of relations or relationships among individuals is regu- 
lated, even in the most advanced states, by contract or quési-contract 
rather than by state legislation, constitutional or statutory. Similarly the 
vast majority of relations among states in the international community 
are regulated by treaty agreement or diplomatic arrangements rather 
than by international legislation in the strict sense of that term, namely, 
laws made by less than unanimous consent. For this reason it is quite 
proper to include treaties and treaty-making in a consideration of the 
general field of international organization, in spite of the doubts and 
objections of some who feel that such elements are not sufficiently structural 
or institutional in character to be ranked with international conferences, 
courts, commissions and federal unions. 

It is therefore not entirely surprising that there appear practically no 
traces of a theory of legislation in the Draft Articles on the Law of 
Treaties produced by the International Law Commission of the United 
Nations at its Eighteenth Session (May 4-July 19, 1966).+ It also appears 
from the record that the Commission has never planned to consider the 
problem of international legislation proper, in spite of some indirect 
intimations in the Commentaries on the articles.2 Nevertheless, the prob- 
lem is too important and too pressing to be ignored or negleczed in any 
effort to develop the contemporary juridical framework of international 
relations, international legislation constituting, as it does, one of the three 
or four major elements in potential international organization and govern- 
ment.’ And the relations between treaty-making and international legisla- 
tion must constitute the starting point for any such inquiry. 


TArt, 27. Violation of Treaty Obligations. (a) If a State fails to carry out in 
good faith its obligations under a treaty, any other party to the treaty, acting within 
a reasonable time after the failure, may seek from a competent international tribunal 
or authority a declaration to the effect that the treaty has ceased to be binding upon 
it in the sense of calling for further performance with respect to such State. 

‘*(b) Pending agreement by the parties upon and decision by a competent interna- 
tional tribunal or authority, the party which seeks such a declaration may pro- 
visionally suspend performance of its obligations under the treaty vis-d-cis the State 
charged with failure. 

(e) A provisional suspension of performance by the party seeking such a declara- 
tion will not be justified definitively until a decision to this effect has been rendered by 
the competent international tribunal or authority.’? 29 A.J.LL. Supp. 362 (1935); 
and elaborate commentary setting forth practice and opinion on the subject, ibid. 
1077-1096. 

1 General Assembly, 2lst Sess., Official Records, Supp. No. 9 (A/3609/Rev. 1), p. 
10; 61 A.J.I.L. 263 (1967). 2See Commentary on Art. 8. 

3 See editorial comment in 55 AJ.LL. 122 (1961). 
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As just suggested, the formula ‘‘international legislation’’ should, it 
appears, be confined to the making of international law by some degree of 
majority vote, presumably in an international conference. This might 
exclude the development of international law by practice, although it was 
long ago held that unanimous explicit consent is not needed to establish 
a norm of ‘‘customary’’ international law.* It would also exclude multi- 
partite conventions depending for their authority on consent by all of the 
parties: to be bound thereby, althcugh the latter are at times referred to 
as international legislation or international statutes (against the objec- 
tions of the purists). It is, of course, true that a few international con- 
ferences or assemblies (including the General Assembly of the United 
Nations) have been given limited powers of legislation by some degree of 
majority vote beyond the use of the treaty form; such cases are as yet not 
too numerous, however, and still relate largely to procedural matters, al- 
though at times to substantive matters, as in the European Economic Com- 
munity, at least in the form of administration if not true legislation. 

It is therefore probably not entirely surprising that the International 
Law Commission failed to make any reference to this problem in the Draft 
Articles. On the other hand, the relationship between the two forms of 
international action is so close and the question of relative values so im- 
portant that students of the situation are amply justified in raising the 
question. 

In the first place the development of international legislation through 
or from the multipartite treaty is so very gradual and natural that any 
sharp differentiation between the two forms of action, such as is implied 
in the Draft Articles, seems unrealistic and defective. Short of equating 
multipartite conventions with constitutions or statutes in the strict sense of 
those terms as employed in political science, which would indeed be im- 
proper, it does appear justifiable and desirable to recognize the relationship 
in question. 

This: is not, perhaps, the proper place in which to argue the relative 
values of treaty-making and international legislation. The student of 
political science might be tempted to argue in favor of the latter and to 
regard 'treaty-making an an archaic and mechanically defective form of 
action when applied to general international problems, in spite of the 
empirical evidence of the continuing value of such activity. Also the 
dangers of legislation by some degree of majority vote are well known 
and are rendered still greater in the international sphere today with the 
changing composition of the international community. The only conelu- 
sion to'be drawn, probably, is that full and adequate attention should be 
given to this problem—both the development of international legislation 
in the strict sense of the term and the evolutionary relationship between 
this higher form of action on the one hand and treaties and treaty-making 


4 See line of cases from Exchange v. McFaddon (7 Cranch 116) and United States v. 
La J eune Eugénie (2 Mason 409), to West Rand Central Gold Mining Co. v. the King 
([1905], 2 K. B. 391), in J. B. Seott, Cases on International Law (1922), and M. O. 
Hudson,' Cases and Other Materials on International Law (1929). 
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on the other. Some benefits for both forms of activity might well be reaped 
from such analysis. 
Pitman B. POTTER 


TREATY INTERPRETATION AND THE UNITED STATES—ITALY AIR TRANSPORT ARBITRATION 


Paul B. Larsen’s article on the U.S.-Italy Air Transport Arbitration? 
in the April, 1967, issue of this JOURNAL devoted four pages (pp. 511-514) 
to the interpretative methods used by the majority decision in arriving 
at its conclusion, with which he agrees, compared with those methods which 
he would have preferred. Using dramatic license, he portrayed the ma- 
jority decision as an illustration of the ‘‘narrow textual analysis” in- 
terpretative method, as contrasted with the ‘‘broad contextual analysis”’ 
which he deemed preferable. 

His misjudgment of the interpretative method of the majority decision 
is most baffling. It is explicable only in terms of an apparent desire to 
publicize a different and novel method which can often be unwieldy and un- 
helpful. 

The issue and the decision in the arbitration can be restated quickly: 
‘*Does the Air Transport Agreement between the United States of America 
and Italy of February 6, 1948, as amended, grant the right to a designated 
airline of either party to operate scheduled flights carrying cargo only?”’ 
The majority decision by the German and American arbitrators (the 
Italian arbitrator dissented) answered in the affirmative. 

Under one section (III) of the 1948 Agreement’s Annex, designated 
air carriers of the United States and Italy, respectively, were granted 
‘‘rights of transit and of stops for non-traffic purposes, as well as the 
right of commercial entry and departure for international traffic in 
passengers, cargo and mail at the points enumerated on each of the routes 
specified in the Schedules attached.’’ Other sections of the Annex (I and 
II), however, referred to transport of ‘‘passengers, mail or cargo.’ The 
two countries had treated ‘‘all cargo” flights since 1948 as being covered 
by the Agreement, along with ‘‘mixed’’ flights. This was consistent with 
the predecessor Chicago Convention, and the Bermuda Agreement between 
the United States and the United Kingdom, which were intended to regulate 
all scheduled commercial air services, not to be confined to a particular 
kind of service. 

Whether all-cargo flights were ‘‘covered’’ by the 1948 Agreement was 
important not only to the United States and Italy, but to all countries 
bound by similar agreements, amounting to 50 or 60: if ‘‘covered,’’ fre- 
quencies could be added in the commercial judgment of the airlines with- 
out advance approval of the host government; if not ‘‘covered,’’ they could 
not. Pan American and TWA, possessing jet cargo planes, in 1968 filed 
schedules adding to frequencies. Since Alitalia had no jet cargo planes 


161 AJ.LL. 496 (1967). The text of the majority and minority opinions has been 
reproduced in 4 Int. Legal Materials 974 (1965), and digested in 60 A.J.I.L. 413 
(1966). 
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and was afraid the burgeoning cargo business might be heavily weighted 
toward its competitors unless it could delay matters while it secured jets, 
the Italian Government in that year for the first time argued that the 
Agreement covered only ‘‘mixed fights,” stating that the phrase ‘‘pas- 
sengers,' cargo and mail’’ in Section III of the Annex must be read as so 
limited. ' 

The 43-page majority decision (in the original, mimeographed version) 
consisted of a 7-page introduction, giving the ‘‘formal’’ facts—the 
compromis, the question presented, the composition of the tribunal; a 9- 
page statement of facts, tracing the origins of the 1948 Agreement, the 
1944 Chicago Convention, the U.S.-U.K. Bermuda Agreement of 1946, the 
history of all-cargo services from 1945 to the time of decision, and the 
origins of the dispute; a 4-page summary of the major arguments of the 
parties;:and a 20-page analysis leading to its conclusion. 

As Larsen accurately describes the analysis, 


The U.S.-Italy Arbitration is an example of the way in which a 
tribunal proceeds in treaty interpretation, with textuality as its start- 


t 


ing' point. The Tribunal focuses first on the words ‘‘passengers, 
cargo and mail” [in Section IIIJ, then on Sections I and II, then on 
the entire 1948 Agreement, then on the Bermuda Agreement, then on 
the ' ‘Chicago Convention in increasingly wider rings.” 


This Was of course exactly the obverse of a ‘‘narrow textual analysis.’’ 
In fact it was an exemplification of a method where ‘‘the words become the 
axis around which the whole wheel of language, intent, and subsequent 
events revolves,’’ which is what Larsen said he meant by ‘‘contextual 
analysis’’ (loc. eit. at 512). 

The majority decision did not purport to break new interpretative 
ground.! It used the normal method of interpretation employed by modern 
tribunals, domestic and international. The Restatement of Foreign Re- 
lations Low of the United States (2d ed., 1965) at Section 147 sets out 
these interpretative criteria quite clearly and correctly. 

The task of treaty interpretation, the Restatement avers, is to “‘ascertain 
and give effect to the purpose of the international agreement which, as 
appears'from the terms used by tae parties, it was intended to serve.” 
The factors ‘‘to be taken into account by way of guidance in the in- 
terpretative process include’’ the ‘‘ordinary meaning of the words of the 
agreement in the context in which they are used’’; the title and statements 
of purpose included in the text; the circumstances attending negotiation ; 


261 A. J. LL. at 511 (1967). Larsen was not so accurate in certain subsidiary ob- 
servations. His characterization of the majority deeision’s treatment of ‘‘subse- 
quent conduet’ ? of the parties as ‘‘never having decisive value’’ is erroneous. The 
majority decision actually stated that ‘‘The conduct of the parties in their application 
of the 1948 Agreement is not, of course, in itself decisive for the interpretation of the 
disputed text, ?? and then proceeded to assign great persuasive weight to such practice. 
Again, Larsen states that the Tribunal held that ‘‘only conduct subsequent to the 1948 
Agreement is helpful in interpretation’’; the Tribunal in fact took account of the pre- 
1948 negotiations and events but limited itself to post-1948 conduct only in considering, 
quite literally, the conduct of the parties ‘‘subsequent’’ to the 1948 Agreement. 

} 


! 
| 


| 


1967] EDITORIAL COMMENT 1009 


the negotiating history; the subsequent practice of the parties in perform- 
ance of the agreement; and some other named factors. The Restatement 
adds that the ‘‘ordinary meaning of the words’’ in context ‘‘must always 
be considered as a factor in interpretation,’’ but that ‘‘there is no estab- 
lished priority as between the other factors enumerated, or as between 
them and additional factors not mentioned.’’ 

The Restatement expressly rejected the idea that there are ‘‘rules’’ of 
interpretation. Instead, it drew attention to ‘‘relevant’’ factors, indicat- 
ing, as guidelines, the kinds of evidence which help to identify the mtended 
purposes or expectations of the parties. In so doing, it gave ‘primacy 
without exclusionary effect’’ (Section 147, comment d (a), p. £53) to the 
first listed factor, ‘‘ordinary meaning in context.’’ 

This is precisely the interpretative method employed by the majority 
decision in the U.S.-Italy Aviation Arbitration. Begmning with the text 
of Section III of the Annex, the point of initial reference, the Tribunal 
considered the language in the direct context of that section, then in the 
wider context of other sections, then in the still wider context of the 
setting of the Agreement when negotiated (the Chicago Convention and 
the Bermuda Agreement), and finally in the light of subsequent practice 
under the Agreement, and certain related relevant factors. All were 
specifically considered as pieces of evidence concerning the intention or 
expectations of the parties. The analysis of each piece of evidence sup- 
ported the analysis of the ‘‘ordinary meaning’’ of the language which had 
begun. the process. There was no conflict between any of the pieces of 
evidence ; all were mutually reinforcing. It was not a hard ease. 

Larsen’s real, though not specifically stated, quarrel with the interpreta- 
tive method of the majority decision appears to be a quarrel with the Re- 
statement, and with American and international interpretative practice as 
well. It appears that he does not believe that one should look first, in the 
interpretative process, to the ‘“‘ordinary meaning of the words of the 
agreement in the context in which they are used.”’ 

Thus, mentioning ‘‘economic and sociological elements involved which 
are not stated in the text, such as national air power, distribution and gain 
of wealth, ease of transportation and prestige’’ (some of which one would 
have a hard time unearthing in this case!), he describes these as the ‘‘real 
problems under scrutiny,’’ and considers that as soon as these ‘‘problems 
have been identified, the arbitrators should express their objectives.” 
Interpretation in his view should include ‘‘the entire chain of communica- 
tions, beginning with the first expressed thought of one party to a listener.” 
Implicit in all this seems to be the idea that the decider should not begin 
either thinking about the case or framing his decision with a consideration 
of the words with which the parties attempted to deseribe the relationships 
which resulted in controversy. If Larsen is being misrepresented herein, 
then what in the world is he saying? 

This apparent rejection of ‘‘ordinary meaning in context’’ as the start- 
ing poimt of analysis, is quite unreal and impractical. Normally, legis- 
lators, and at least equally as often diplomats, know what they are saying 
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and know the words to use to say it; they are, like lawyers who are well 
represented in both groups, word merchants. 

So far as legislators are concerned, American courts have long known 
that, as Judge Leventhal put it recently, the ‘‘plain meaning of words 
is generally the most persuasive evidence of the intent of the legislature’; 
courts will ‘‘not upset the balances among interests deliberately arrived 
at by the legislature,” expressed in words which call for a ‘‘logical and 
sensible result.’’® Obviously this means that the point of departure in 
thinking about a case, as almost all with experience will attest, is: ‘‘ What 
is the language of the statute [or treaty] ?”’ 

It isa truism that if domestic courts are chary of upsetting ‘‘balances 
among ‘interests deliberately arrived at’’ through legislative language, 
international tribunals will be even more wary of changing such balances 
of national interests among countries which have negotiated with at least 
as great preparation and attention to detail and language expressive of 
their intentions as legislatures. Since countries are far less accustomed 
to, or sanguine abcut, third-party adjudication of their external disputes, 
if domestic tribunals consider that the point of departure for interpretation 
is the legislative language because it is both right and prudent that the 
interpretative process there begin, it is an @ fortiori case that both domestic 
and international tribunals employ this method for resolving disputes 
concerning agreerments amongst countries which they are asked to decide. 

A recent United States Supreme Court case on treaty interpretation, 
Maximov v. United States, 373 U.S. 49 (1963), could not be more illus- 
trative.. The question was whether an American trust whose beneficiaries 
were British subjects and residents and which retained capital gains im- 
come realized in the United States, was exempt from Federal income tax 
on such gains by virtue of the 1945 Income Tax Convention between the 
United States and the United Kingdom, which exempted capital gains 
of a ‘‘resident of the United Kingdom.’’ The Second and Ninth Federal 
Cireuit' Courts of Appeals had split on the issue, the former denying the 
exemption. The Second Circuit case, the Maximov case, was taken by the 
Supreme Court. 

It is apparent from the question that the threshold inquiry was whether 
an American trust is an entity separate from its beneficiaries within the 
meaning of the convention. The Court, in a unanimous opinion by Mr. 
Justice: Goldberg, immediately wert to the convention’s terms and found 
through analysis of its ‘‘plain language’’ that it afforded no support to 
the argument which would disregard the trust’s separate entity. 

When it was then contended that equality of tax treatment was the ob- 
jective ‘of the treaty and that it would not be served where the United 
Kingdom imposed no tax on capital gains in the reverse situation, Mr. 
Justice |Goldberg’s rejoinder was sharp and clear. The ‘‘immediate and 
compelling answer to this contention is” that the “language of the Con- 


i 
3 District of Columbia National Bank v. District of Columbia, 384 F, 2d 808, 810 
. (1965), 121 App. D.C. 196, 198. 
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vention itself not only fails to support the petitioner’s view but is contrary 
to it.” Moreover, it is 


particularly inappropriate for a court to sanction a deviation from 
the clear import of a solemn treaty between this nation and a foreign 
sovereign, when, as here, there is no indication that application 
of the words of the treaty according to their obvious meaning effects 
a result inconsistent with the intent or expectations of its signa- 
tories. 


The relevant materials concerning the intent of the parties to the con- 
vention showed that the general purpose of the treaty was not to assure 
complete and strict equality of tax treatment-——‘‘a virtually impossible 
task in light of the different tax structures of the two nations’’—but 
rather to ‘‘facilitate commercial exchange through elimination of double 
taxation resulting from both countries levying on the same transaction 
or profit; an additional purpose was the prevention of fiscal evasion.’’ 
Neither of these purposes ‘‘requires the granting of relief in the situa- 
tion here presented.” 

Methods other than that employed by the Court in Maximov, by the 
Circuit Courts as in D.C. National Bank, by the Restatement in Section 
147, and by the majority decision in the U.S.-Italy Aviation Arbitration, 
would be quite unrealistic. Not only does the use of the treaty or legis- 
lative language as the departure point for the interpretative process give 
proper weight to the rôle of the parties at their important point of en- 
gagement. It also saves time and energy, enabling easy cases to be 
handled without turning them into exhaustive and exhausting inquiries 
where every conceivable ‘‘participant,’’ or ‘‘value,’’ or ‘‘interest,’’ or 
“‘objective,’’ or other conceivable checkpoint on a checklist, has to be 
examined minutely, though its relative significance is small or quite obvi- 
ous. At the same time, this common-sense interpretative method which 
starts with the legislative or treaty language but is in no sense limited 
thereto, and which does not consider interpretative guidelines to be rigid 
rules, assists in the task of giving proper weight to all the evidence of the 
intention or expectation of the treaty countries, which is the ultimate task 
of the treaty interpreter. 

STANLEY D. METZGER 


A DECADE OF LEGAL CONSULTATION: ASIAN-AFRICAN COLLABORATION 


While the attention of international legalists in general tends to center 
upon the International Law Commission, and particularly at the present 
time upon that body’s work on the law of treaties, it would seem appropri- 
ate to draw attention to other agencies whose efforts are relatable to such 
work. One such agency is the Asian-African Legal Consultative Com- 
mittee. At first called the Asian Legal Consultative Committee (with 
members nominated by the governments of Burma, Ceylon, India, Iraq, 
Japan and Syria, respectively), it came into existence as from November 
15, 1956. Its statutes were broadened with effect from April 19, 1958, to 


| 
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permit' African states to participate. By 1965 Indonesia, Pakistan and 
Thailand had begun to take part, three African states (Ghana, Morocco 
and Sudan) had joined, and still other entities (Cameroons, Malaysia, 
Tanzania and the Arab League) had observers at the 1965 Session. The 
Secretariat is at New Delhi. At each annual session the Committee elects 
a President from among members attending in a representative capacity. 
The Committee has contacts with, and is reported as receiving documents 
from, various international agencies! Annual meetings take place, by a 
plan of rotation, at the capital cities of the member states. 

The Consultative Committee is still in a relatively early stage of its 
work. ‘Any broad evaluation of its activities would perhaps be premature. 
This need not preclude, however, a general view of its beginnings and the 
directions of its efforts. For purposes of a brief comment it may be ap- 
propriate to consider (1) the Committee’s stated objectives; (2) its work- 
- Ing methods and illustrative topics which have appeared on its agenda; and 
(3) its: liaison with other international bodies. 

The very wide range of subjects which were likely to come before the 
Committee became apparent early in its history. A participating govern- 
ment might refer “‘any legal problem’’ for consideration, together with a 
memorandum setting out the questions on which views of the Committee 
might be sought.? By a separate paragraph of its statutory rules the body 
might ‘‘on the motion of any of the members take up for consideration 
any legal matter of common concern’’ and might express such views or make 
such recommendations as it saw fit. There was a general authorization 
to the Committee to consider, inter alia, matters before the International 
Law Commission of the United Nations. The Committee is not restricted, 
however, to consideration of what may be before that Commission. Among 
the topics to which it has given attention or on which it has received reports 
are those pertaining to diplomatic immunities, extradition, ionospheric 
sovereignty, foreign decrees in matrimonial matters, property rights of 
aliens," and international legality of nuclear tests in time of peace.* Per- 


1 By the time of the 1964 session, the Committee had come to have relations with, 
and was apparently receiving documents from, the United Nations, Specialized Agencies, 
the International Law Commission, the Organization of American States, the Arab 
League and the International Institute for Unification of Private Law. International 
organizations invited to have observers had come to include the Organization of African 
Unity; the Committee authorized its Secretary to invite any agency of the United 
Nations. | Report of Sixth Session (Cairo, 1964), pp. 3, 4. The Committee has also de- 
cided to enter into consultative arrangements with the Hague Conference on Private 
International Law. 

2 Report of the First Session (New Delhi, 1957), p. 11. 

8 See note 5 below. 

4 Factual, scientific and medical aspects of the last-mentioned subject received con- 
sideration, along with the question of whether a state holding territory in trust, or one 
in charge of a non-self-governing territory, had a legal right to use such territories for 
purposes of nuclear tests. Report of Sixth Session (Cairo, 1964), pp. 12, 37-39. The 
report of the Committee, comments and background material comprise 245 pages. The 
eonelusions of the Committee on this general subject (reprinted in 59 A.J.I.L. 721 
(1965) ) are ‘*referable to all test explosions of nuclear weapons other than underground 
test explosions. ra 
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haps one of the most controversial, as it touches the broad prinziple of the 
responsibility of states, has been that relating to compensation for alien- 
owned property that is expropriated.” Other subjects include the law of 
the territorial sea, the law of outer space, and the recognition and enforce- 
ment of foreign judgments.® 

On some of the topics that have engaged the attention of the Committee 
there have been extensive reports, as, for example, that of legal aid to 
nationals of countries co-operating through the Committee.” At the Sixth 
(Cairo) Session the United Arab Republie referred, for preliminary dis- 
cussion, the subject of the rights of refugees *—a subject which seems likely 
to come under further discussion in the light of events in the Middle East 
in 1967. There has been, for the purpose of comparison, consideration of 
matters which touch not only the practice of states that co-operate through 
the Committee, but also that of other countries.® At the 1965 meeting 
there was a listing of nine subjects that had been ‘‘finalized’’ and a listing 
of others in which considerable progress had been made.*° 

The broad wording of the Statutes of the Committee has made it natural 
for the Asian-African body to look to the work of other agencies that have 
for their object the clarification of law and practice on many matters of 
common concern. Realization that these matters present problems for the 
international community in general, and the possibility of mutual benefit 
through interchange of materials and comparison of views have provided 
oceasion for such relations as the Asian-African group has had with out- 
side bodies. Methods of such collaboration have been worked out over 
several years. The means have included, in particular, the serding of ob- 
servers to the meetings of the International Law Commissicn, and the 
Asian-African group’s receiving observers from the International Law 
Commission. This practice has provided opportunity for the Committee’s 
spokesmen to make known its views on matters that are of special concern 
to legalists in Asia and Africa. Illustrative of the general outlook of the 
Committee are the remarks of the observer for the Asian-African Com- 
mittee (Mr. Sabek) at the Sixteenth Session of the International Law 
Commission, as summarized in the Commission’s records: 


... the [Asian-African Legal Consultative] Committee had greatly 
appreciated the presence at its fourth, fifth and sixth sessions of 
observers from the International Law Commission. It had also wel- 
comed the Commission’s discussion at its fifteenth session on co- 


5 Sea ‘Principles Governing Admission and Treatment of Aliens,’’ Report of Fourth 
Session (Tokyo, 1961), pp. 46-180. 

6 Ses ‘‘The Recognition and Enforcement of Foreign Judgments ... Report of the 
Committee and Background Materials.’’ The report was adopted at the 1965 
(Baghdad) session. 

7 Report of the Fourth Session (Tokyo, 1961), Part II, pp. 199-374. 

8 Report of Seventh Session (Baghdad, 1965), pp. 23-31. 

9 See, for example, the attention given to the practice of states other than member 
states of the Committee, as well as to states that are members, in the Final Report of 
the Committee on the Status of Aliens, in Report of Fourth Session (Tokyo, 1961), 
pp. 43-180. 

10 Report of Seventh Session (Baghdad, 1965), p. 10. 


1014 ` THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 61 


operation between the two bodies, which had stressed the need for a 
more regular and complet2 exchange of documents, 

The progressive development of international law was of particular 
interest to Asian and African countries, which in the past had been 
unable to make their views known, having long suffered under im- 
perialism and inequitable treaties concluded without regard to their 
interests and needs. They were anxious to eradicate all vestiges of 
colonialism and foreign domination. One of the reasons for the Asian- 
African Legal Consultative Committee was to consider questions under 
examination ... and to assist in the development of law and. its 
adjustment to the requirements of a world-wide community. The 
Committee appreciated the way in which the Commission took account 
of the views of Asian and African countries. 

At its last session the Committee had held a general discussion on 
the law of treaties and had decided to take up the question of extended 
participation in general multilateral treaties concluded under the 
auspices of the League of Nations. It had also considered the prob- 
Jem:of refugees and hoped that its recommendations would prove to 
be a practical contribution towards the legal protection of their rights. 
That subject was to be taken up again ... together with the right 
of asylum, repatriation and compensation."* 


Continuing, and referring tc broader international matters, the speaker 
noted with satisfaction that there had been a General Assembly resolution 
in 1968 on the maiter of equitable representation in the Security Council 
and in the Economie and Sozial Council. It was believed, he pointed 
out, that the time had come to review the Charter in accordance with its 
Article 109, since many new states had not taken part in its negotiation, 
so that it could not reflect the consensus of opmion of the present Members 
of the United Nations. 

At the same session of the International Law Commission a member of 
that body (Eduardo Jiménez de Aréchaga) who had attended, as an ob- 
server, the Cairo meeting of the Asian-African Committee, made reference 
to the high level of deliberations, the importance of the resolutions adopted, 
and the'expeditious manner in which that Committee had conducted its 
discussions.7% 

Following his attendance at the Baghdad meeting of the Asian-African 
group, the Chairman of the International Law Commission (Roberto Ago) 
reported: that he had been greatly impressed with the Committee’s serious 
approach to its work and had been glad to note that the Committee desired 
to co-operate closely with the International Law Commission. As one of 
the items on the Committee’s agenda was the law of treaties, he had recom- 
mended transmission of comments on that topic to the Commission, since 
the latter had a special interest in knowing the views of the many new 
countries represented on the Committee.” 

Any adequate evaluation of the work of the Asian-African Committee 
must await developments—perhaps effort over many years. From the 
record of the first decade it seems clear that what the agency has undertaken 


11 1964 'LL.C. Yearbook (I) 189-140. 12 Ibid. 
18 1964 L.L.C. Yearbook (II) 122. 141965 ibid. (I) 1. 
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to do, and what it has so far accomplished should be especially useful to the 
principal United Nations body which currently seeks to state and to clarify 
international law on selected subjects. The Committee has not failed to 
note the fact of some divergence in thinking and in practice as between 
the newer states and the older members of the family of nations on certain 
questions,> and some of its records have particularly reflected this fact. 
This, however, has not precluded it, while it gives some priority to matters 
of special concern to Asian and African states, from co-operating con- 
structively, through a system of observers and through exchange of records, 
with world agencies, and especially with the particular one of these agencies 
which currently has principal responsibility for statement of international 
law on such a basic subject as that of treaties.*® 
Rosert R. WILSON 


THE “EFFECTS” DOCTRINE OF JURISDICTION 


As John M. Raymond mentioned in his ‘‘A New Look at the Jurisdiction 
in ALCOA,” in the April, 1967, issue of this JOURNAL! the ALCOA ease 
contains the classic statement of the ‘‘effects’’ doctrine of territorial juris- 
diction of a state. Judge Learned Hand there stated that it was ‘“‘settled 
law” that ‘‘any state may impose liabilities, even upon persons not within 
its allegiance, for conduct outside its borders that has consequences within 
its borders which the state reprehends.’’ ? 

Mr, Raymond acknowledges that this doctrine ‘‘has been religiously 
followed by our courts in antitrust cases’’ (loc. cit. at 559). He believes 
however, that ‘‘sound legal principles”? call for a ‘‘limitation’’ of the 
doctrine, one which he candidly states has ‘‘never been suggested before.”’ 
The limitation he urges is that territorial jurisdiction based upon conduct 


15 On the general subject, see Judge Philip C. Jessup, ‘‘Diversity and Uniformity in 
the Law of Nations,’’ 58 A.J.LL. 341-358, at 357 (1964); R. P. Anand, ‘‘Réle of 
the ‘New’ Asian-African Countries in the Present International Legal Order,’’ 56 ibid. 
883-406 (1962). See also G. M. Abi-Saab, ‘‘The Newly Independent States and the 
Rules of International Law: An Outline,’’ 8 Howard Law Journal 95-121 (1962); 
P. Chandrasekhara Rao, ‘‘Wider Appreciation of International Law,’’ 4 Indian Journal 
of International Law 323-328 (1964). 

16 Sir Humphrey Waldock, who was Special Rapporteur on the Law of Treaties for 
the International Law Commission from 1961 to 1966, has stressed that Commission’s 
search for solutions that would be in the best interest of the international community 
as a whole. ‘‘By 1962,” he points out, ‘‘the Commission had been enlarged to provide 
for a wider representation of the new states, and its constant aim was to find solutions 
which might so far as possible reconcile the points of view, on the one hand, of the old 
states and the new and, on the other, of states of differing political alignments. The 
readiness of members to look for common ground rather than to maintain a national 
point of view or to give up a personal conviction on a point of doctrine in deference to 
the convictions of others unquestionably owed much to their consciousness that the Com- 
mission’s drafts must be such as would have a good prospect of obtaining the general 
assent of world legal opinion at a diplomatie conference.’? ‘‘The International Law 
Commission and the Law of Treaties,’’ 4 UN Monthly Chronicle 69-76, at 72 (1967). 

161 A.J.LL. 558 (1967). 

2 United States v. Aluminum Co. of America, 148 F, 2d 416, 443 (2d Cir., 1945). 
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abroad havin effects on the jurisdiction-asserting state should be im- 
permissible ‘‘where there is no positive effect within the state but on the 
contrary merely a negative one, a failure to create or to continue effects 
within a state.” 3 For a ‘‘failure to achieve a desired effect is at most a 
failure to realize the hopes or expectations of a state.’’ 

There is no doubt that the proposed limitation of the ‘‘effects’’ doctrine 
to ‘ ‘positive’? effects would be novel. The Restatement of Foreign Rela- 
tions Law (2d ed., 1965, Section 18, Reporters Notes, p. 55), in commenting 
upon the effects doctrine which it supported, observed that 


the Permanent Court of International Justice did not suggest [in 
the Lotus case, the leading international law case on the effects doc- 
trine] that the exercise of jurisdiction based on effects in the territory 
of the extraterritorial conduct was limited to certain types of effects. 
The practice of states does not reflect any distinction among the types 
of effects involved. 


Nor has:the suggested ‘‘positive-negative’’ effect distinction been drawn in 
fields outside antitrust. As Justice Holmes observed in a domestic criminal 
fraud case, Strassheim v. Daily, 221 U.S. 280, 285 (1910), the ‘‘usage of 
the civilized world” is that 


Acts done outside a jurisdiction, but mtended to produce and pro- 
ducing detrimental effects within it, justify a State in punishing the 
cause of the harm as if he had been present at the effect if the State 
should succeed in getting him within its power.* 


No differentiation between ‘‘positive’’ or ‘‘negative’’ detrimental effects 
was made by Justice Holmes. The Restatement of Conflicts of Laws 
(Proposed Official Draft, 1967) in Section 37 likewise draws no distinction 
between: ‘‘positive’’ and ‘‘negative’’ effects caused in the jurisdiction- 
exercising state by an act done elsewhere, observing that a ‘‘state has a 
natural interest in the effects of an act within its territory even though 
the act was done elsewhere.” 

The fact that a proposition is novel is of course no fatal defect, though 
it might cause a glimmer of suspicion that perhaps, if after many years 
of experience the idea had not surfaced, something might be wrong with 
it! What is wrong with the suggested limitation, it is submitted, is that 
it is not' based upon sound legal principles, or sound conceptions of public 
welfare. 

The United States attempted earlier than other countries to assist in 
achieving political and economic democracy through fostering competition, 
and protecting against frustration of this effect through applying its anti- 
trust laws to foreign conduct restraining American trade. In recent years, 


3 61 AJL. at 568-569 (1967). 

4See also Bishop, International Law: Cases and Materials 464 (2d ed., 1962), 
where he quotes a long-standing New York penal statute stating that ‘‘A person who 
commits an act without this state which affects persons or property within this state, 
or the public health, morais, or decency cf this state, and which, if committed within 
this state, would be a crime, is punishable as if the act were committed within this 
state.’’ | 


' 
| 
l 
! 
i 
| 


1967] EDITORIAL COMMENT 1017 


a substantial number of foreign countries, including the United Kingdom 
and the major Huropean countries, have made similar efforts. 

Since 1890, under the Sherman Act (15 U.S.C. Sec. I and 2), agreements 
or conspiracies in restraint of trade ‘‘among the several states, or with 
foreign nations’? have been illegal, as well as monopolization of, or at- 
tempts to monopolize, such trade; both have been subjected to criminal and 
civil proceedings. Over the years American courts have identified many 
kinds of agreements as being per se (conclusively presumed) unreasonable 
restraints of trade. Among these are price fixing, division of market 
territories, limitation of production or control of supply, boycotts, allocation 
of customers, and division of fields of production.® 

No distinction has been drawn, from the viewpoint of whether or not 
they are unreasonable restraints of trade, between the act of two persons 
abroad agreeing to fix the prices of goods they ship to the United States; — 
their agreement to curtail sales (by limiting production or controlling of 
supplies) which would result in higher prices depending upon their 
market power; and their agreement not to sell to an American importer 
unless he agrees to limit his imports of a commodity to those sold by the 
two acting abroad. Their agreement to boycott the American importer, or 
to curtail sales in the United States, producing what Mr. Raymond would 
call a ‘‘negative effect’’ in the United States (a “‘failure . . . to continue 
effects within a state’’) is considered to be as unlawful as their act of 
price-fixing which causes a rise in prices—or what he would call a ‘‘ positive 
effect.’’ 

This is as it should be. What is the aim of a collective boycott? 
Through the exercise of market power, the importer is to be forced to 
import exclusively the goods sold by the two or more persons acting abroad, 
which will result in higher prices, or a smaller range of goods sold here, or 
at the very least, a less competitive marketing system in the United States 
—all of this can be termed ‘“‘positive’’ effects caused by ‘‘negative’’ (with- 
holding or curtailing) methods, if one finds these terms helpful. But they 
are not helpful; they are essentially irrelevant. A state has the right to 
require that children not be mistreated by those in whose custody they are 
entrusted. Cannot, indeed, the state reprehend the withholding of food, 
as well as beatings, resulting in mistreatment? The ability to reprehend 
the effect—mistreatment—should not turn on the particular method chosen 
to inflict mistreatment. Withholding food in order to maintain but not 
permit an increase in the growth of a young child is no less mistreatment 
which the state should be able to reprehend if it wishes, and it should 
certainly so wish. 

A state nfay reprehend agreements or conspiracies restraining its trade 
and commerce, whether or not the restraint results from acts dore at home 
or abroad, whether or not the method employed to restrain that trade is 
through a collective withholding of goods, and whether or not the anti- 
competitive effect is reflected in a maintenance or a lessening o? supplies. 


5 Fugate, Foreign Commerce and the Antitrust Laws 12-13 (1958). 
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f 
Persons abroad have long been on notice that such conduct is interdicted. 
To do so is neither unfair to individuals nor unreasonable. Indeed it is 
indispensable as a system of legislation in the public interest which is 
patently within the discretion of a civilized nation to adopt and enforce. 
Any distinction between “‘positive’’ and “‘negative’’ effects would be in- 
consistent with the public interest of all countries and peoples. 


STANLEY D. METZGER 
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NOTES AND COMMENTS 


UNITED STATES RATIFICATION OF THE HAGUE CONVENTION 
ON SERVICE OF DOCUMENTS ABROAD 

On April 14, 1967, the Senate, by a unanimous vote, gave its advice and 
consent to the ratification of the Convention on the Service Abroad of 
Judicial and Hxtrajudicial Documents in Civil or Commercial Matters.’ 
The Foreign Relations Committee had unanimously reported the Conven- 
tion on April 138th.’ 

The Convention was drafted at the Hague Conference on Private Inter- 
national Law at the Tenth Session in October, 1964.3 It was heavily in- 
fiuenced by Public Law 88-619, modernizing international judicial as- 
sistance in the United States, which had been signed on October 3, 1964, 
only a few days prior to the opening of the Conference.* Article 19 of the 
convention protects all the provisions of Public Law 88-619 to the extent 
that they provide procedures more liberal than those of the convention 
itself. 

This ratification by the United States is the first ratification of this con- 
vention by any member of the Conference. The Secretariat of the Hague 
Conference has stated that ratification proceedings are also under way in 
France, Belgium and The Netherlands. The convention has been signed, 
in addition, by the Federal Republic of Germany, Finland, Israel, United 
Arab Republic, and the United Kingdom. It will come into force sixty 
days after it has been ratified by a third signatory. Hopefully, this will 
mean that the convention will be in operation before the end of this year. 

The terms and purposes of the convention have been well documented." 
For the purpose of this note it is sufficient to state that it provides a 
modern and efficient scheme for international judicial assistance in the 
service of documents abroad. It will, in fact, require no modification in 
the United States of the procedures now being followed by the Department 
of State and the Justice Department in administering Public Law 88-619, 
insofar as that law provides international judicial assistance in the service 
of documents originating in foreign countries. 

The significance of the ratification by the Senate is the renewed expres- 
sion of official United States interest in the international unification of 
private law, and the willingness of the Executive Branch and the Congress 
to use the treaty power to accomplish this unification in appropriate fields. 


1 Cong. Rec., April 14, 1967, Senate, pp. $5221-2. 

2 Cong. Ree., April 13, 1967, Senate, pp. 85088-91. 

3See Amram, ‘‘Report on the Tenth Session of the Hague Conference on Private 
International Law,’’ 59 A.J.LL. 87, 90 (1965). 

4 For a discussion of this Act of Congress, See Amram, ‘‘Public Law No. 88-619 
of October 3, 1964—New Developments in International Judicial Assistance in the 
United States of America,’’ 32 Journ. Bar Assn. of Dist. of Col. 24 (1965). 

5 Amram, ‘‘The Proposed International Convention on the Service o3 Documents 
Abroad,’? 52 A.B.A.J. 650 (1965). 
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The United States delegations to the Hague Conference, both the ob- 
server delegations of 1956 and 1960 and the official delegation of 1964, 
explained to the other members of the Conference the desirability of a 
flexible approach to the unification of the rules of private international 
law. The treaty method alone seemed too rigid an approach and the 
alternative method of uniform laws or model laws was proposed. It 
seemed: clear to the members of the Delegation that certain topics would 
lend themselves effectively to the treaty method, while other topics, if 
handled through the treaty form, could raise serious problems in both 
federal’ and non-federal states.® 

It so, happened that the rendering of judicial assistance was a particu- 
larly appropriate subject for the treaty technique. Few countries appear 
to be willing, by internal legislation, to adopt the kind of open and uni- 
lateral system of international judicial assistance evidenced by our Public 
Law 88-619, either for reasons of principle or because they require 
selectivity in the grant of the assistance. In order to permit the latter, 
the convention is not an open convention, and non-members of the Hague 
Conference can only be admitted on application ad hoe and subject to the 
approval of the countries which have already ratified the convention at the 
time of such application (Article 20). The convention was designed to be 
limited to countries whose systems of civil procedure and whose concepts 
of due process conformed to the high standards of the present members 
of the Hague Conference.’ 

This difference between the absolute right of any member of the Con- 
ference to join in the convention and the provisional right of non-members 
would make it difficult, if not impossible, to draft any internal legislation 
setting’ up a government-sponsored ‘‘Central Authority’’ as the general 
administrator of this form of judicial assistance. 

By way of contrast, the problem of uniform conflicts rules governing 
the validity of the form of wills could be effectively handled by internal 
legislation alone. A convention on this topic was approved at the Ninth 


6 See Nadelmann, ‘‘The United States at the Hague Conference on Private Interna- 
tional Law,’’? 51 A.J.IL. 618, 619 (1957); Nadelmann and Reese, ‘‘The American 
Proposal at the Hague Conference to use the Method of Uniform Laws,’ 7 A. J. Comp. 
Law 239 (1958); Nadelmann, ‘‘The Hague Conference on Private International Law 
Ninth Session,’’ 9 A. J. Comp. Law 583, 587 (1960); Amram, ‘‘Uniform Legislation 
as an Effective Alternative to the Treaty Technique,’’ 1960 Proceedings, American 
Society of International Law 62; Nadelmann and Reese, ‘‘The Tenth Session of the 
Hague Conference on Private International Law,’ 13 A. J. Comp. Law 612, 614 
(1964) ;! Nadelmann, ‘‘The United States Joins the Hague Conference on Private 
International Law,’?? 30 Law and Contemporary Problems 291, 302 (1965). 

T See Report of the U. S. Delegation to the Tenth Session of the Hague Conference 
on Private International Law, 52 Dept, of State Bulletin 265, 269 (1965). In the 
matter of the recognition of foreign judgments, the question of selectivity led the 
Hague Conference, at its April, 1966, special session, to prepare a proposed draft of a 
multilateral convention with a ‘‘bilateralization’’ clause. Ibid. at pp. 271-272; Nadel- 
mann and von Mehren, ‘‘The Extraordinary Session of the Hague Goateraace on 
Private International Law,’’ 60 A.J.I.L. 803, 804 (1966). 
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Session in 1960.8 It was ratified by the United Kingdom, Austria and 
Yugoslavia and came into force on January 5, 1964, as between these 
-three countries. But, in addition, the United Kingdom decided to make 
the provisions of the convention part of its domestic law. To accomplish 
this, the Wills Act, 1963 (Chapter 44), was passed. Accordingly, the 
rules of the convention are now both treaty law and internal domestie law. 

As the Senate Foreign Relations Committee stated in its report on 
the Convention on the Service of Documents: 


This convention is an important step toward the international 
codification of a uniform law governing the service of judicial and 
extrajudicial documents abroad. ° 


It is gratifying to see the Foreign Relations Committee, and the entire 
Senate, supporting the efforts of the private lawyers of the United States 
and of the Department of State and the Justice Department in the inter- 
national unification of private law. It is still more gratifying to have 
support for the use of the treaty power for this worthwhile purpose in an 
appropriate case. 

Future delegations to the Hague Conference and to other international 
bodies interested in the international unification of private law will now be 
armed with the knowledge that they can effectively present the special 
problems of the United States federal system ir this field. They can 
independently examine each topie which is presented for consideration, and 
reach a conclusion whether it can be effectively handled by the treaty 
route or whether its objectives can better be realized by the route of uniform 
or model laws. 

Pom W. Amram * 


THE CAPACITY OF STATES OF THE UNION TO CONCLUDE INTERNATIONAL 
AGREEMENTS: THE BACKGROUND AND SOME RECENT DEVELOPMENTS 


The Background 


Prevailing American tradition has been negative towards the 2xercise of 
any capacity of States of the Union to conclude international agreements of 
a public character. An extreme example of this attitude was expressed in 


8 Text in 9 A. J. Comp. Law 705 (1960). Further, the International (Rome) Insti- 
tute for the Unification of Private Law circulated in December, 1966, a draft conven- 
tion previding a uniform law on the form of wills. The foreword says that the purpose 
is to go ‘‘beyond the provisions finally agreed on at The Hague.’’ 

9 Extracts from the Report appear in Cong. Ree., April 13, 1967, Senate, pp. 8 5088- 
91. 

*Mr. Amram was a member of the United States Delegation to the Tenth (1964) 
Session of the Hague Conference and was the Vice Chairman of the Commission which 
drafted the Convention on Service of Documents. He is the Society’s representative 
on the State Department’s Advisory Committee on Private Internationa! Law. The 
views and comments expressed are his personal views only and do not necessarily 
represent the views of the Department of State or of any other member of the United 
States Delegation to the Conference. 
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the context of a 1937 proposal for the promotion of trade between Florida 
and Cuba. The Department of State wrote that it did not ‘‘contemplate 
the conclusion of special agreements or pacts between separate states and 
foreign governments even if the consent of Congress to such special agree- 
ments could be obtained.’’? 

In a simpler age this negative attitude did little to hinder public 
transnational activities. It served to channel such activities through a 
central government which had the time and manpower to conduct them, 
and the power—granted by the Supremacy Clause—to ensure their per- 
formance. The question of State capacity was considered in the context of 
traditional concepts of sovereignty and international legal personality. 
In that context, the States were denied international capacity or assigned 
to a special limbo. Reflecting traditional doctrine, a constitutional lawyer 
is able, within the confines of a single volume, to state on one page that 
‘‘so far as International Law is concerned the states do not exist” and, 
on another, that the States ‘‘retain only a very limited capacity at Interna- 
tional Law... .’?? 

The: expansion of transnationel activity in the contemporary world, 
however, has rendered past attitudes somewhat sterile. The vast scope 
of such activity, reaching deep into the administration of such matters 
as international education, requires the full participation of subordinate 
units of government. International law now reaches down to include 
within its scope certain activites of international organizations, including, 
in a few instances, even non-governmental organizations.” These develop- 
ments ‘have prompted a reconsideration of the capacity of States of the 
Union ' ‘in the international sphere. 

Article 1, Section 10, Clause 1, of the United States Constitution forbids 
States: ‘entering into any ‘treaty, alliance or confederation.” The intent 
was to prevent States establishing political or military relationships with 
foreign Powers.* Clause 3, however, goes on to say that *‘No State shall, 
without the Consent of Congress . . . enter into any Agreement or Com- 
pact with another State, or with a foreign Power. .. .’’ 

These words raise a number of questions: (1) Does the restramt on 
States: extend to their subordinate agencies? (2) What is an ‘‘Agree- 


1 Chi P of the Division of Latin American Affairs (Duggan) to J. M. Carson, Feb. 
10, 1937, MS. Department of State, file 611.3731/1471. Cited in 5 Haekworth, Digest 
of International Law pp. 24-25 (1943). Concerning agreements entered into by 
States of the United States, see 8. B. Crandall, Law of Treaties 141-145 (2nd ed., 
1916); F. L. Zimmermann and Mitchell Wendell, The Interstate Compact since 1925, 
pp. 71-84 (1951). See also Zimmermann and Wendell, The Law and Use of Inter- 
state Compacts (1961); Frankfurter and Landis, ‘‘The Compact Clause of the Consti- 
tution,” 34 Yale Law J. 685 (1925). Cf. 66 Stat. 71; 70 Stat. 701; 71 Stat. 367, 1701. 

2 E. §. Corwin, The Constitution 82, 237 (1954). 

8 See ithe grant of quasi-diplomatic privileges and immunities to certain officials of 
non-governmental organizations, Rodgers, ‘‘The Headquarters Agreement of the 
LA.E.A!, 39 Brit. Yr. Bk. Int. Law 391-395 (1958). See also Rodgers, Facilitation 
Problems of International Associations (1960). 

Corwin, op. cit. 82. 
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ment’? (3) What is a ‘‘foreign Power’? (4) What is the ‘‘Consent”’ 
of Congress? The traditional attitude of the Department of State with 
respect to the first three questions may be seen in an exchange of letters 
during 1936-1938. The Department of Motor Vehicles of the State of 
California asked whether it would be permissible to arrange reciprocal 
exemption of registration and fees with its counterpart in the Mexican 
territory of Baja California. The Department of State said this would 
require the consent of Congress." On the other hand, the Supreme Court 
of North Dakota, as far back in time as 1917, upheld an agreement between 
eounties of North Dakota and a Canadian municipality for construction 
of a drain which crossed the international frontier.® 

When the Constitution was written neither Mexico nor Canada had 
federal constitutions similar to that being provided for the United States. 
It seems more than reasonable to suggest that the concern of the framers 
was directed towards fully sovereign foreign Powers such as the British 
Government. The Supreme Court of North Dakota rightly felt that it 
would be straining reality to place an agreement between subordinate 
units of government across the Canadian border on the same plane as an 
agreement between a State of the Union and a foreign Power. In view 
of the limited powers of subordinate governments in the North American 
federations, and the undoubted supremacy of the federal governments, it 
is difficult to see why agreements between States of the Union and their 
Mexican and Canadian counterparts should even be considered in the con- 
text of Clause 3. Mexican States and Canadian Provinces are ‘‘foreign”’ 
but they are certainly not what the framers of the Constitution would con- 
sider as ‘‘Powers.”’ 

Pursuing another line of thought, however, and one prompted by the 
interpretation of interstate compacts within the United States, the tra- 
ditional Department of State attitude has been questioned with respect to 
the definition of an ‘‘agreement.’’ In Virginia v. Tennessee and subse- 
quent cases, the United States Supreme Court held that the unqualified 
prohibition of compacts between States without consent of Congress does 
not extend to such matters as boundary conservation.’ The contemporary 
doctrine is that an agreement is not a Clause 3 ‘‘agreement’’ unless it tends 
to increase the political powers of the contractant States or to encroach 
upon the just supremacy of the United States. It seems reasonable to 
suggest that this principle is valid for both interstate and transnational 
State agreements. 

A study of the Constitution requisitioned by the Senate explicitly adopts 
this latter viewpoint: 


5 Director of the Department of Motor Vehicles of the State of California (Ingels) 
to the Secretary of State (Hull), Aug. 15, 1936; the Legal Adviser of the Department 
of State (Haeckworth) to Mr. Ingels, Aug. 26, 1938, MS. Department of State, file 
811.79712/2. Cited in Hackworth, op, cit. above. 

8 McHenry County et al. v. Brady, 37 N. Dak. 59, 168 N.W. 540 (1917). 

7148 U. S. 503, 518 (1893). See also Stearns v. Minnesota, 179 U. S. 223, 244 
(1900). 
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The terms ‘‘compact’’ and ‘‘agreement’’ . . . do not apply to every 
possible compact or agreement ... but the prohibition is directed to 
the formation of any combmation tending to increase of political 
power in the States which may encroach upon or interfere with the 
just supremacy of the United States. The terms cover all stipulations 
affecting the conduct or claims of States, whether verbal or written, 
formal or informal, positive or implied, with each other or with 
foreign powers. (Italics supplied.) 8 


It is submitted that neither Congress nor the Supreme Court would likely 
consider an agreement between a State and a Province providing reciprocal 
waiver of automobile license fees to constitute a threat to the just supremacy 
of the United States. Such waivers are permitted among the States as not 
encroaching upon the interstate ecommerce power. A similar waiver on a 
transnational basis would not interfere with the Federal power to exclude 
foreign vehicles. 

Assuming, however, that an international agreement may, by its terms, 
appear to fall within the purview of Clause 3, the question remains as to 
the form and timing of Congressional consent. Neither are specified by the 
Constitution.? Consent may be given subsequent to the conclusion of the 
agreement where it relates to a matter which could only be carefully con- 
sidered in the light of its full development.2® Consent is not necessarily 
explicit. It may be inferred from circumstances.” 

The author of this note submits that the following clause could be said 
to underlie any agreement between a State or its creation, on the one hand, 
and a foreign Power, subordinate political division of that Power, or 
ereation of a political subdivision, on the other: 


Nothing in this agreement shall be construed as derogating from any 
existing or future law of the United States, enacted under the Consti- 
tution of the United States. A copy of this agreement, and any 
supplementary agreements, shall be communicated to the presiding offi- 
cers of the United States Congress and to the Secretary of State of the 
United States. This agreement may be annulled at any time, in whole 
or: in part, by the United States Congress. 


It is submitted an agreement framed on that implicit basis may rightly as- 
sume the tacit consent of Congress. 


Recent Developments 


The formula proposed above is based on the premise that while States of 
the Union may exercise a certain capacity in the international sphere, the 
Department of State must be in a position to exercise the responsibility for 


8 The Constitution of the United States of America, S. Doc. 232, 74th Cong., 2d Bess., 
pp. 866, 368 (Legislative Reference Service, Library of Congress). Substantially the 
same interpretation is upheld in The Constitution of the United States of America, 
S. Doe. 39, 88th Cong., Ist Sess., pp. 416-419 (1964). 

3 Green v. Biddle, 8 Wheat. 1, 85 (1828). 

10 Virginia v. Tennessee, 148 U. S. 503 (1893). 

11 Virginia v, West Virginia, 11 Wall, 89 (1871). See also Dunbar, ‘‘Interstate 
Compacts and Congressional Consent,’’ 36 Va. Law Rev. 753 (1950). 


| 
| 
| 
f 
t 
i 
| 
l 
| 
i 
l 


1967] NOTES AND COMMENTS 1025 


foreign relations granted to it by Congress. An example provided by 
Puerto Rico illustrates this point. The Commonwealth is not a State of 
the Union. Nevertheless, the Department of State is fully responsible for 
foreign relations extending to both the mainland and island physical 
territory? Yet a 1965 Act of the Commonwealth established a Caribbean 
Economie Development Corporation with the power to ‘‘administer pro- 
grams” and enter into ‘‘contracts and whatever other instruments neces- 
sary” to carry out its functions in the United States ‘‘or foreign coun- 
tries... .? 13. The Department of State gives policy guidance to Puerto 
Rico in this respect and could, undoubtedly, cause Congress to annul any 
programs or agreements which contravene fundamental United States 
foreign policy. 

Turning to the mainland, the author has been reliably informed that a 
number of agreements have been concluded by States across the Canadian 
border.1* These have included agreements for the construction of State and 
Provincial roads to meet at the border in equal dimensions as to width. 
For some reason entirely unclear to the author, these agreements have not 
been publically acknowledged or have been explained as of an informal 
nature. Yet inspection of one such exchange of letters mdicated that the 
parties regarded such a mutual commitment to the expenditure of extensive 
sums to be most emphatically binding. Since the road construction in ques- 
tion required minor work on the federal border facilities, it is obvious that 
the federal governments were aware of the agreement. Yet the agreement 
was not explicitly sanctioned by these governments. 

The somewhat bizarre story of the Mexican—Gulf South Association is 
another recent development which may yet prove interesting and, to say 
the least, is instructive as to the present state of confusion in some quarters. 
In April, 1966, a conference was held in Biloxi attended by official and 
a few quasi-official representatives of Mexico, Alabama, Arkansas, Louisi- 
ana, Tennessee, Mississippi, Georgia and Florida. From conference work- 
ing documents it is quite clear that the organizers—primarily officials 
and collaborators of Mississippi—desired to establish an intergovernmental 
organization devoted to education, commerce and tourism. 

The draft organizational agreement was to have been signed by the 
seven governors or their representatives and the President of the National 
Tourist Council of Mexico (N.T.C.) acting on behalf of the Mexican Gov- 
ernment. (The President of the N.T.C. is Lic. Miguel Aleman, former 
President of Mexico.) This Declaration of Principles was to have created 
an “‘organization among the peoples of the Republie of Mexico and the 


12 Office of Commissioner of Puerto Rico, Washington, Documents on the Constitutional 
History of Puerto Rico passim (1964). 13 Act #37, H.B. 335. 

14 In 1924 the Department of State, in reply to an inquiry, stated it had no informa- 
tion on the conclusion of any treaty or agreement between a State of the United States 
and a foreign government. The Under Secretary of State (Phillips) to H. H. Helble, 
March 26, 1924, MS. Department of State, file 711.00/96. Cited in Hackworth, op. cit. 
above. The policy of not noticing such agreements seems to continue to this date and 
the present author is unable to document agreements known to exist. 
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States of the United States comprising the Gulf South.” By Article 1, an 
Executive Committee was to have been formed consisting of the governors 
and the President of the N.T.C. An undated and otherwise unidentified 
conference document, simply titled Fact Sheet, stated that Mexican par- 
ticipation would be on the basis of ‘‘nominations’’ by the ‘‘Government 
of Mexico.” Other references indicate that the agreement was to have 
been ‘“presented to the Mexican Government for approval.’’ + 

From interviews with conference organizers and participants, and from 
a post-conference publication, it is clear that three positions emerged during 
the conference. (1) The organizers and some participants considered 
the expected creation of an intergovernmental organization to be a legiti- 
mate exercise of State power. Regrettably, the Department of State was 
not invited. One organizer said: ‘‘all the State Department does is to 
find reasons why something can’t be done.’’ This remark, even if not 
justified, should give cause for concern as to the image of the Foreign 
Service. 

(2) Some American participants were prepared to establish a quasi- 
official organization but felt constraint along the lines of a restrictive 
understanding of Clause 3 (which is not to say they were explicitly aware 
of this clause in the United States Constitution). (3) The Mexican delega- 
tion was prepared to establish an organization but either prior to, or during, 
the conference they decided against a full-fledged intergovernmental agree- 
ment. ‘As of the writing of this note the Mexican Government had not 
explicitly approved the Declaration of Principles. 

During the conference a representative of Florida ‘‘asked if the associa- 
tion would be a governmental or semi-governmental one.’’ A Mexican dele- 
gate ‘‘ explained’ * that ‘‘it would not be specifically nor strictly govern- 
mental? and suggested that the Declaration of Principles be signed by 
the chairmen of each of the education, commerce and tourism delegations 
of eachiof the States and Mexico (1.e., twenty-four persons) rather than the 
governors and President of the N.T.C.*° This suggestion was followed. 

The draft agreement was to have created a ‘‘permanent and continuing 
organization... .’’ As signed and adopted in conference, however, on 
April 30, 1966, it established a ‘‘private, permanent and continuing organi- 
zation .. (italics supplied). Nevertheless, it went on to stipulate an 
Executive Committee consisting of the governors or their designated repre- 
sentatives and an equal number of Mexican representatives.*7 Even Solomon 


15‘*Mexieo and Six [sic] U. S. States,’’ 27-29, Port of Mobile, July, 1966. 
Published by the State Docks of Alabama, the director of which was present at the 
Biloxi ednference. 

16 Prelude to Progress. This booklet was issued after the conference. It consists 
of 54 pages but lacks date of publicaticn or pagination. It appears to be issued in 
the name of the Director of the Mississippi Agricultural and Industrial Board. 

17 Ibid, At one point in this booklet the Governor of Mississippi refers to the ‘‘ close 
cooperation between the representatives of these Gulf South States and the repre- 
sentatives of the Republie of Mexico.’’? Following the adoption of the Declaration 
of Penns Lie. Aleman mentioned that ‘‘this is not a diplomatic treaty. ...’’ 
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would balk at unraveling the present status, if any, of the Mexican-Gulf 
South Association. 

Another current development in the field of State international activity 
is being conducted in a clearer conceptual framework. For some years 
intermittent negotiations have been conducted with a view to establishing a 
eultural agreement or entente between Louisiana and Quebec. These ne- 
gotiations have prompted considerable correspondence and meetings be- 
tween officials of Louisiana and Quebec.*® There has also been correspond- 
ence between Louisiana and Washington and, since March, 1967, Louisiana 
and Ottawa. 

From 1965 to February, 1967, the principal Louisiana participant in 
these negotiations was the Honorable Wade O. Martin, Jr., Secretary of 
State and then Chairman of the Louisiana Tourist Development Com- 
mission. Since March, 1967, the Commission, following changes in its 
composition, has reflected greater control by the Governor, who is an 
ex officio member. On March 28, 1967, the present writer was appointed 
to carry on negotiations for the drafting of the agreement? (He has 
benefited by the co-operation of Mr. Martin, with whom he had previously 
consulted on an unofficial basis.) 

In the absence of a parliamentary executive, a State such as Louisiana 
may bind itself with other governments only to the extent that a specific 
agency acts within the terms of powers granted to that agency by the State 
Constitution or legislation. If any one office may be said to represent the 
State of Louisiana, however, it is the office of Governor. It seems clear 
that for reasons of prestige and the exercise of executive prerogative, 
a major agreement on the part of Louisiana should be concluded by, or on 
behalf of, the Governor. 

To prepare the way for a Quebec-Louisiana agreement, possibly affecting 
both the office of Governor and other agencies not directly under his control, 
a concurrent resolution was approved by his office and presented to the 
Legislature. Senate Concurrent Resolution 64, unanimously adopted May 
31, 1967, ‘‘endorses and welcomes the establishment of closer relationships 
with Canada and the Provinces thereof” and provides that ‘‘all state and 
local public agencies and institutions in Louisiana are encouraged to estab- 


18 The author is not at liberty to cite official files. There has been press coverage 
however: Le Soleil, Quebec, June 28, 1965. 

19 Louisiana Tourist Development Commission, Minutes, March 7, 1967; Report of 
Meeting, March 28, 1967. The latter report, being a précis, is somewhat inaccurate 
at points. Subsequent to the meeting a Memorandum, March 28, 1967, was circulated 
to Commission members explaining intended procedure and mentioning the possibility 
of negotiations with governments other than Quebec. Subsequent press releases of the 
Commission have referred to its Committee on International Accords, of which the 
writer is chairman. Cf. Letter, Governor of Louisiana to Prime Minister of Quebec, 
Aug. 15, 1967: ‘‘This is to affirm that Professor Raymond S. Rodgers, Ph.D., Aide- 
de-Camp, Governor’s Staff, is authorized to negotiate with your officials the text of 
the proposed Quebec-Louisiana Cultural Agreement. He is not to exceed the terms of 
the 25 May 1967 draft Agreement, which themselves reflect our Senate Concurrent 
Resolution 64 of 80 May 1967. Final conclusion of this negotiated Agreement will be by 
the Governor of Lonisiana.’’ 
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lish programs leading to such closer relationships. . . .’’ Negotiations have 
proceeded on this basic assumption: the subsequent agreement may be 
annulled in whole or in part by the appropriate authorities in either 
Washington or Ottawa.” Since the agreement is being negotiated within 
the terms of the jurisdiction of Quebec and Louisiana, no such disallow- 
ance is expected. 

RAYMOND SPENCER Ropers * 


me 


INTER-AMERICAN COMMERCIAL ARBITRATION 


A reorganized and strengthened system of inter-American commercial 
arbitration is expected to result from two important conferences held dur- 
ing April. The First Conference on Inter-American Commercial Arbitra- 
tion was held in Buenos Aires, Argentina, on April 3-4, and the second, 
a Symposium, was held in San José, Costa Rica, on April 13. Follow-up 
action by the American Arbitration Association has insured a three-year 
program of financial and technical support for these Latin American 
initiatives. The over-all objective will be to create a series of national 
arbitration commissions in each of the Latin American countries with a 
reorganized Inter-American Commercial Arbitration Commission to co- 
ordinate the program on a hemispheric basis. 

Inter-American commercial arbitration became a matter of official inter- 
governmental concern in 1933 when the Seventh International Conference 
of American States, meeting in Montevideo, Uruguay, passed a resolution 
recommending ‘‘to the respective Chambers of Commerce, that they draw 
up and sign a convention on international arbitration’’ and ‘‘that with 
a view to establishing even closer relations among the commercial associ- 
ations of the Americas entirely independent of official control, an inter- 
American commercial agency be appointed in order to represent the com- 
mercial interest of all republics and to assume .. . the responsibility of 
establishing an inter-American system of arbitration.” In 1934, pursuant 
to this! resolution, the American Arbitration Association organized the 
Inter-American Commercial Arbitration Commission and its subsidiary 
activities throughout the Americas. 

Because of the greatly expanding international trade, not only between 
the United States and the Latin Ameriean countries, but, as well, between 
the Latin American countries themselves, together with the accompanying 
increase in the number of trade complaints and trade disputes, it was 


20 See ‘Gerald F. Fitzgerald, ‘‘Educational and Cultural Agreements and Ententes: 
France, Canada, and Quebec—Birth of a New Treaty-Making Technique for Federal 
States?’?’, 60 A.J.LL. 529 (1966). See also Hugh Lawford, ‘‘Canadian Practice in 
International Law during 1964 as Reflected in Publie Statements,’’ 4 Canadian Year- 
book of International Law 220-222 (1966); France-Quebee Educational Entente of 
Feb. 27,'1965, and an exchange of letters between the Canadian Seeretary of State for 
External Affairs and the Chargé d’Affaires of France on that date, ibid. 263-271. 

* Associate Professor of Political Science, University of Southwestern Louisiana, 
Lafayette; and Chairman, Committee on International Accords, Louisiana Tourist 
Development Commission. 
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thought that the Inter-American arbitration system should be reorganized 
to be able to respond better to the need for rapid, effective and inexpensive 
resolution of commercial disputes. Additionally, in view of the difficulties 
created by the systems for economic integration, namely, the Latin Ameri- 
can Free Trade Association and the Central American Common Market, 
special consideration should be given to procedures for resolving com- 
mercial disputes which arise within those two systems. 

At the initiative of interested Latin American groups, the Argentine 
Section of the Inter-American Council of Commerce and Production con- 
vened the First Conference on Inter-American Commercial Arbitration in 
Buenos Aires, in co-operation with the Stock Exchange, the Argentine 
Chamber of Commerce, and the Argentine Federation of Bar Associations, 
and under the auspices of the American Arbitration Association. More 
than 200 participants, organized in three working groups, discussed an 
agenda including the following major points: arbitration from the juridical 
point of view; arbitration as a means for settling conflicts between na- 
tional businessmen; arbitration as a means for settling conflicts between 
international businessmen; arbitration to settle conflicts between a state 
and a private investor; and a program to develop and revitalize the inter- 
American commercial arbitration system in the future. A number of 
resolutions were adopted by the working groups and submitted to the 
plenary session for information. Of particular interest was the resolution 
supporting the World Bank’s newly created International Center for the 
Settlement of Investment Disputes. 

The Symposium on Inter-American Commercial Arbitration, held in 
San José, Costa Rica, on April 13, was organized in co-operation with the 
Special Committee on Arbitration of the Inter-American Bar Association, 
which was then holding its X Vth Conference in San José. The Symposium 
was attended by representatives of Chambers of Commerce or Industry of 
Costa Rica, Nicaragua, Panama and Guatemala; the Central American 
Bank of Economic Integration; the Organization of Central American 
States; the Inter-American Development Bank; the Organization of 
American States; and a number of delegates representing bar associations 
which were members of the Inter-American Bar Association. 

The symposium and subsequently the plenary session of the Inter- 
American Bar Association adopted a number of resolutions. Of particu- 


1 One resclution recommended consideration of the creation of a permarent Central 
American Arbitration Commission to deal with differences arising in transnational 
transactions within the Common Market; and recommended also that the Organization 
of Central American States prepare a draft protocol to the General Treaty of Central 
American Economie Integration ‘‘concerning the use of commercial arbitration as an 
optional method for resolving private controversies arising within the Central American 
Common Market.’’? This should be in accordance with the principles ‘‘(a) That the 
arbitration clause be considered valid in all contracts where it is so agreed; (b) That 
when the contracting parties have not specified the proeedures to be followed, those 
established m the draft uniform law on International Commercial Arbitration approved 
in 1956 by the Inter American Council of Jurists shall govern; (c) That ths competent 
judicial authoritv may be called upon to intervene for the purpose of ensuring the 
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lar importance was the resolution that consideration be given to the — 
advisability of creating a permanent Central American Arbitration Com- 
mission for the purpose of helping to resolve differences arising in trans- 
national transactions within the Common Market. Subsequent to the San 
José theeting copies of the resolutions were transmitted to and discussed 
with the Secretary General of the Organization of Central American 
States'in San Salvador, who offered full co-operation and support in mov- 
ing forward with this new initiative. 

Plans for the future include a meeting in Rio de Janeiro in September, 
1967, in conjunction with a meeting of the Inter-American Council of Com- 
meree:and Production, for the review and approval of a new charter for 
the Inter-American Commercial Arbitration Commission, together with 
revised rules of procedure for conducting inter-American commercial arbi- 
trations. It is also anticipated that a Second Conference on Inter-Ameri- 
ean Commercial Arbitration will be held in Mexico City during the fall 
of 1968. 

CHARLES R. NORBERG 
Vice President, Inter-American Bar Foundation 


` REPORT ON THE MEETING OF THE PANEL ON CAPITAL FORMATION 


A conference on capital formation was held under the sponsorship of 
the American Society of International Law in Washington, D. C., on 
October 28, 1966. The participants were representatives of various gov- 
ernment agencies, the financial community, and university faculties. 
They included attorneys, economists, and investment bankers.* The pur- 





performance of the arbitral clause and the eventual execution of the award, which shall 
have the effeet of res judicata.’’ 

Another resolution declared ‘‘That it would be advisable for all the American States 
to enact the draft uniform law on Inter-American Commercial Arbitration approved 
at the third meeting of the Inter-American Council of Jurists held in Mexico in 1956; 
and to ratify the Convention on Recognition and Execution of Foreign Arbitral Aate 
approved by the U.N. Conference held in New York in 1958,’’ It also recommended 
creation of a permanent commission for Inter-American Commercial Arbitration in each 
of the American states; and -urged all stock exchanges and Chambers of Commerce in 
the American states, as well as the Inter-American Council of Commerce and Production 
and like organizations, to support arbitration and the use of uniform arbitration 
clauses. It further recommended that the ‘‘Inter-American Commercial Arbitration 
Commission be reorganized, having as members one representative from each of the 
National Commissions, and that the Inter-American Commercial Arbitration Commis- 
sion formulate uniform rules and regulations on inter-American commercial arbitra- 

tion.?? | 

= Participants were Peter Bator, of Davis, Polk, Wardwell, Sunderland & Kiendl; 
J effrey | Bauman, Securities and Exchange Commission; Daniel H. Brill, Federal 
Reserve System; Paul A, Conley, of Blyth & Co.; George T. Frampton, University of 
Illinois | ‘College of Law, Erie Hager, of Shearman & Sterling; Richard W. Jennings, 
University of California Law School; Robert L. Knauss, University of Michigan Law 
School (Rapporteur); Harvey M. Krueger, of Kuhn, Loeb & Co.; John E. Leslie, of 
Bache & Co.; Louis Loss, Harvard University Law School; Carlyle E. Maw, of Cravath, 
Swaine: & Moore; Morris Mendelson, Wharton School of Finance and Commerce; 
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pose of the meeting was to provide a preliminary discussion of the research 
project of Professor Robert L. Knauss that is being sponsored jointly by 
the American Society of International Law and the Law School of the 
University of Michigan, and an opportunity for an exchange of information 
on other current research projects involving regulatory aspects of interna- 
tional financing. The following is a brief summary of the conference with 
emphasis on those aspects thought to have general interest. 


I. INTRODUCTORY REMARKS BY JOHN R. STEVENSON, 
CHAIRMAN OF THE CONFERENCE 


Mr. Stevenson described the activities and interests of the American 
Society of International Law. The Society is currently sponsormg a 
variety of projects in the area of the law of international transactions. 
The Society recently has published three volumes on investment and 
trade in India, Colombia, and Nigeria. Volumes in this series are being 
prepared on Mexico and Japan. There is also a project considering the 
regulation of international trade from the institutional standpoint, and a 
proposal to study the ‘‘international corporation.”’ 

Mr. Stevenson stated that he felt the international aspects of securities 
regulation and financing have been neglected in comparison to other areas 
such as anti-trust. Initially there is a need for a descriptive task to be 
performed. There is little good material available on the nature and 
mechanics of capital formation in the various countries. There is practi- 
cally nothing available on regulatory aspects. <A distinction must be 
drawn between a comparative study of the regulation of the various na- 
tional capital markets and a study of regulatory factors influencing the 
international capital markets. Work is needed in both areas. There is 
also the need to identify other factors which affect capital formation, 
such as balance of payments considerations, questions of national advantage, 
and national control of key industries. 


II. RESEARCH STUDY oN THE EFFECT oF SECURITIES REGULATION ON 
CAPITAL FORMATION 


A. Professor Knauss described his project as follows: 


Most of the past writing and research on securities regulation starts from 
the premise that the purpose of securities regulation is to protect the in- 


H. C. L. Merillat, American Society of International Law; Robert H. Mundheim, 
University of Pennsylvania Law School; Lester Nurick, International Bank for Recon- 
struction and Development; Scott E. Pardee, Federal Reserve Bank of New York; 
Charles Partee, Federal Reserve System; Norman S. Poser, Securities and Exchange 
Commission; Bert S. Prunty, Jr., New York University School of Law; R. Duane 
Saunders, Department of the Treasury; Ira O. Scott, Jr., Long Island University; 
Robert Seabeck, Smith, Barney & Co.; John R. Stevenson, of Sullivan & Cromwell 
(Chairman); Arthur R. Taylor, First Boston Corporation; Vance Van Dine, of Morgan 
Stanley & Co.; Edwin D. Zimmerman, Anti-Trust Division, Department of Justice. 
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vestor from fraud. For example, The Special Study of Security Markets 
of the Securities and Exchange Commission approached every problem 
from the viewpoint of investor protection. 

The approach of this study is to look at securities regulation with respect 
to the ways in which it helps companies raise capital and promotes capital 
markets. The underlying hypothesis is based in part on the following: 

(1):A healthy capital market depends on investor confidence. The 
principal requirement to create confidence is the availability of financial 
information. The investor must be able to trust those in whom he invests. 
Once a capital market grows beyond personal relationships, trust and 
confidence can develop only from full disclosure to investors. 

(2)'A critical aspect of investor confidence is the existence of the 
liquidity of the investment. Development of an adequate trading market to 
provide liquidity depends in part on increasing the number of investors, 
but itialso depends on trading mechanisms in which investors have confi- 
dence. Regulation which promotes the disclosure of trading data and 
restricts manipulation helps develop this confidence. 

(8) An important function of a capital market is to provide fair 
competition for capital. It is desirable that the better run, more efficient 
companies have the easier access to new capital, and the less efficient have 
less. Full disclosure by companies promotes this goal, as do fair and honest 
markets, and honest investment advice. The investor should be able to 
compare the merits of companies as investments, and the trading market 
should reflect the supply and demand for securities. 

In the United States investor confidence has been greatly helped by the 
Federal securities laws and the activities of the Securities and Exchange 
Commission. The broad objective of this study is to identify the various 
aspects of securities regulation that have a beneficial effect on capital 
formation in respect to a particular economy, and at the same time to 
identify those aspects that have a detrimental effect. 

The’ cause-and-effect relationship between the development of capital 
markets and securities regulation is difficult to document. One should be 
careful not to overstate the case. Regulation cannot create capital or 
savings where none exists. It is also recognized that there are a variety 
of regulatory factors other than securities regulation, as that term is used 
in the: United States, that affect a company raising capital. Among these 
are: 

1. Direct government contro] and allocation of capital. 

9, . Exchange regulations. 

3. Indirect government control of capital formation: e.g., tax and 
fiscal policy, monetary policy, public spending and subsidies. 

4. Aspects of government promotion of financing by government loan 
and guarantee programs. 

5. Corporate law factors, such as restrictions on capital structure, and 
the use of bearer versus registered securities. 
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6. Restrictions on investors, particularly regulation of the extent and 
type of securities that can be held by institutional investors. 


These items will be examined initially only to attempt to determine their 
relative importance in the particular economy. 

The initial effort will be devoted to examination of the method and 
extent of regulation in the following areas. In every instance the term 
regulation is used in a broad sense, and includes activities of the stock ex- 
changes and other self-regulatory bodies. 


1. Issuance of securities 


(a) Disclosure and prospectus requirements 
(b) Approvals required 

(ec) Obligations of the issuer 

(d) Liabilities of the issuer 


2. Distribution of securities 


(a) Regulation of distribution methods 
(b) Regulation of selling practices 
(e) Advertising restrictions 


3. Security trading and its regulation 
(a) Listing of issues on an exchange 


(1) Criteria 
(2) Obligations of the issuer—disclosures and undertakings required 
(3) Need for sponsor—responsibilities of the broker-dealer or bank 


(b) Nature of trading 


(1) Extent of trading off the floor of the exchange 

(2) Activity of the market-maker, specialist or jobber—how prices 
are determined 

(3) How large blocks of securities are handled 


(ec) Regulation of trading 


(1) Preventing manipulation—extent of stock watch programs, and 
the regulation of market-makers 

(2) Stabilizing activity 

(3) Regulation of broker-dealers and banks 

(4) Disclosure and reporting of individual stock trading data 
volumes, prices, high-low bids 


4. Specific points 


(a) The effect of bearer v. registered shares—the importance of proxy 
regulation, and of the regulation of speculation by insiders 

(b) Accounting problems—the value of disclosure—the extent of uni- 
form accounting standards and practices 
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0. Foreign and international issues 


‘In many countries there are two markets for securities: a local 
market for domestic sezurities and an international market for se- 
curities being sold in several countries. An attempt will be made to 
examine both these markets and to investigate the relationship be- 
tween them. Of particular interest are the following: 


(a) The effect of dollar-bond issues 
{ 


(1) Influence on distribution methods 
(2) Trading 
(3) Influence on disclosures 


(b) Activities of the European Economic Community 
(e) Activities of the Organization for Economie Co-operation and De- 
' velopment 


In general terms the initial project is to make a comparative study of 
the method and extent of securities regulation in Great Britain, Belgium 
and the United States. In connection with this it is intended to examine 
regulatory problems in the issuance and trading of foreign securities and 
international issues. 

Various participants at the meeting expressed the desire that an in- 
depth study be made of the eapital markets of Germany, France, Switzer- 
land, and The Netherlands 2s well as of Great Britain and Belgium. It 
was stressed, particularly by the investment bankers present, that it is 
becoming increasingly difficult to separate the national markets from the 
international capital markets in Europe. Great care must be taken in 
drawing conclusions based on too narrow a perspective. The economists 
present emphasized the importance of capital other than that provided by 
security issues. They also described the difficulty in obtaining accurate 
statistics, and the danger of attempting to compare statistics of different 
countries. There was general agreement that the first and most important 
need is for analytical descriptions of the regulation of the capital markets 
in Great Britain and Europ2. 


i 
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III. Reports on RESEARCH IN PROGRESS 


1.. Securities and Exchange Commission 


Mr. Jeffrey Bauman of the Securities and Exchange Commission reported 
that the principal area of interest of the 8.H.C. in international financing 
during the last two years has been its attempt to formulate rules under 
§12( g) of the Securities Exchange Act in respect to foreign issuers. The 
S.E.C, has undertaken to examine securities regulation abroad to see if 
this regulation could be harmonized with what is demanded in this country. 
One aspect of this study was to determine the extent of information foreign 
issuers were already disclosing to their own shareholders or to foreign stock 
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exchanges on which they were listed. During the past year the Commis- 
sion, under a voluntary program, has asked various foreign issuers to 
supply information of the same type that is supplied to their own share- 
holders. The responses are public documents and are available for inspec- 
tion at the Securities and Exchange Commission. In addition, the 8.E.C., 
in response to a request made in the Fowler Report (Government Task Force 
on Promoting Increased Foreign Investment and Increased Foreign 
Financing—-1964), has been acting as a depositary for information on 
foreign markets. Any material supplied by a third party to the Commis- 
sion is available for inspection. At the present time there is no index or 
catalogue of this material. Hope was expressed that the S.E.C. would take 
a more active rôle as a depositary, and/or in helping to prepare and main- 
tain a current bibliography of available materials on international financing. 


2. New Proposed Security Regulations in Italy and Pakistan 


Professor Louis Loss spoke briefly about his experiences in Italy and 
Pakistan. In Italy there is a proposed draft of a new Companies’ Act. 
Professor Loss attended a conference in September of 1966 to discuss this 
act. In many respects this Italian activity follows in the footsteps of 
the new German Company Act, and a new French Company Act. Pro- 
fessor Loss expressed the view that in Italy and in other parts of Europe 
there is a lack of understanding of the United States experience in securities 
regulation. The same doubts and fears are expressed that were debated 
in the United States in 1938. There is also a need to think through the 
consequences of the various proposed regulations. For example, there is a 
need to understand the effect on tax policy of legislation that recuires full 
disclosure of financial data, including profits. 

Professor Loss spent two weeks in the spring of 1964, and another week in 
the spring of 1965 in Pakistan. As a result of these trips, he prepared a 
report submitted to the Government of Pakistan, and a draft bill for new 
securities regulation. Neither of these documents has been made public. 
The draft bill is a simplified version of a combined 1933 Securities Act and 
the 1984 Exchange Act. Professor Loss stressed the danger of taking a 
relatively intricate regulatory system, such as we have here in the United 
States, and attempting to apply it to other less developed countries. 


3. The International Encyclopedia of Comparative Law 


Professor Richard W. Jennings reported that one of the volumes of the 
new International Encyclopedia of Comparative Lew is to be on business 
organizations. This volume is being edited by Professor Conard of the 
University of Michigan Law School. Professor Jennings is preparing the 
chapter on securities regulation. He intends to deal with the fundamental 
approaches to, and philosophy of, securities regulation, but does not plan 
a specific country-by-country treatment. 
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4. Problems of the Specialist or Market Maker on Foreign Stock 
. Exchanges 


Professor George T. Frampton spent the past year on a research project 
to compare the activities of the specialist or market-maker on the New 
York Stock Exchange with his zounterpart in various other stock ex- 
changes. He visited the exchanges in London, Brussels, Paris, Rome, 
Zurich, and Amsterdam. Professor Frampton intends to write an article 
on the philosophy and workability of the regulation of specialists in the 
United States, and a second article on the results of his comparative study. 
Professor Frampton stressed the difficulty of attempting td cover too wide 
an area in any program of comparative study. He thought it extremely 
important to limit comparative studies both in subject matter and in the 
number of countries studied. 


5. Rôle of Institutional Investors in Corporate Affairs 


Professor Bert S. Prunty has begun research involving the rôle of 
institutional investors in Great Britain in their past investment practices. 
His specific interest is to determine the extent of their management partici- 
pation! The project was started last year when Professor Prunty spent 
a period of time in England. He conducted his project primarily through 
interviews, and in general he found those interviewed tc be candid and 
co-operative. He expects to continue this project in the near future. 


6.: Securities Regulation in Brazil 


Mr. Norman 8. Poser spent about six months in Brazil on a project 
sponsored by the Agency for International Development (A.I.D.). Mr. 
Poser was working with the Central Bank of Brazil, which is responsible 
for administering the securities laws. In August, 1966, Brazil adopted a 
statute that covers material similar to that contained in the 1933 Securities 
Act and the 1934 Exchange Act. The act is in general terms, and most 
of the: actual regulation is left to the rule-making power of the Central 
Bank.* 


B. ECONOMIC STUDIES 


l. Report of the Organizaticn for Economice Co-Opzration and De- 
i velopment 


Mr. Daniel Brill, Mr. Charles Partee, and Mr. Duane Saunders partici- 
pated as United States representatives in a study of the capital markets by 
the O:E.C.D. The project called for investigating three major areas: 
(1) the problems of stimulating savings; (2) the problems of intermedia- 
tion, the rôle of the mechanism in the transfer of savings zo the borrower ; 
and (3) the study of problems that certam types of asers of capital 
funds have in obtaining access to funds. Within each stady group there 


* Mr. Poser has published some of his reactions in a law review article entitled 
‘Securities Regulation in Developing Countries: The Brazilian Experience,’’ 52 Vir- 
ginia Law Review 1283 (1966). 
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were a rapporteur and various technical experts from the different member 
countries. Individual experts have prepared work papers relating to 
specifice countries in the three subject areas mentioned. There also has 
been prepared a separate report on a subject-matter basis in each of the 
three subject areas. In addition there is a statistical compendium. The 
final report includes not only a summary of the factual findings but 
also some policy recommendations. It is hoped that all of this material 
will be made available to the public in the near future. The three par- 
ticipants from the United States believe that the information that has 
been collected represents the most thorough and important study of 
European capital markets that has yet been made. The statistical in- 
formation that has been assembled is the most comprehensive available and 
it is uniform for each country. The bulk of the individual studies and the 
final report concentrate on the individual national capital markets, but 
there is also material dealing with international markets. The representa- 
tives mentioned that many of the conclusions from the statistical data and 
other findings were contrary to popular conceptions relating to European 
financial markets. For example, the statisties reveal a high rate of indi- 
vidual saving in many of the European countries, and also a relatively 
high rate of new primary security issues. 


2. Common Market Prospects for Integration 


Professor Ira Scott is presently completing a book entitled European 
Capital Markets: Present Structure and Prospects for Integration. It 
is expected that this will be published in the summer of 1967. Professor 
Scott devotes a chapter to each of the five Common Market countries and 
in addition compares data drawn from Switzerland, the United Kingdom, 
and the United States. The study contains conclusions about the prospects 
for the freeing and development of national markets and on the prospects 
for integration of the national markets into an international market. 
Professor Scott believes that capital markets will be one of the last areas 
in which there will be a full-fledged amalgamation of the economic system. 
So long as the stabilization policies within the countries must be heavily 
protected, capital will not move freely. The Central Bank feels a responsi- 
bility in the area of balance of payments and international capital flows; 
it must rely upon direct control to regulate these items. 


3. Proposed Study of European New Issue Markets 


Professor Morris Mendelson has a projected study on the investment 
banking machinery and new issue market of the European countries. 
This is planned as an empirical study similar to the Wharton School study 
on the investment banking industry in the United States. Professor 
Mendelson’s study will attempt to determine: (1) the class of buyers 
involved in new securities issues; (2) the structure of syndicates in the 
European markets; (3) the relationship between the underwriting group 
and the selling group; (4) and the kinds of variations and contractual re- 
lationships between these organizations. 
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‘IV. Sources or INFORMATION 


Mr. Scott Pardee of the New York Federal Reserve Bank described the 
kinds of information which are acquired by the bank. The bank attempts 
to keep track of all new securities issues, both domestic and foreign. 
Checks are made with investment bankers, and domestic and foreign 
financial newspapers are followed. The principal current use of this ma- 
terial is to provide the basic statistics for balance-of-payments reports. 
The statistics themselves are not generally made available to the public, 
but periodically the material is compiled in a descriptive article in the 
New York Federal Reserve Bulletin. Much of this material also appears in 
the Treasury Bulletin. 

Mr. Duane Saunders briefly described the wealth of published material 
available in the Treasury Department. A principal source of data on 
security issues is that collected from commercial banks, brokerage houses, 
and other financial institutions. This material is published in the Treasury 
Bulletin as short-term and long-term capital flows. In addition, the 
Commerce Department uses some of the corporate information and pub- 
lishes separate data. Some of this is published in co-operation with the 
Securities and Exchange Commission. The Commerce Department also 
attempts to gather information on direct capital placements, both domestic 
and foreign. The Treasury Department does not obtain data of this type. 

Information on foreign investment and capital markets is also available 
from the International Monetary Fund. The I.M.F. compiles and publishes 
data periodically. The Department of State obtains great quantities of 
information through its ecuntry desks, but there is apparently no 
consolidation or publication of this material. The Weekly Bond Buyer 
is a good readily available source for statistics on both domestic and inter- 
national bond issues. 


V. Inpustry PROBLEMS 


Mr. Robert Seabeck, speaking in his capacity as Chairman of the Foreign 
Investment Committee of the Investment Bankers Association, expressed a 
willingness to co-operate in the various studies that had been discussed. 
He saw a definite need for studies of the type described. 

There was general agreement on the goal to remove controls that impede 
the inflow and outflow of capital. It is in the best interests of the in- 
dustry: to be allowed to compete in foreign and in international markets. 

Some of the participants expressed concern that the United States couid 
not maintain its position of leadership in international financing. Aside 
from the interest equalization tax, the complexity of regulation in the 
United States was said to act as a detriment to both users and suppliers 
of capital. Others, however, commented on the positive aspects of the. 
regulatory process, and felt they could compete if they were given the 
opportunity. 

| Ropert L. KNAUSS 
i Rapporteur 
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LAW AND POLITICS IN THE VIETNAMESE WAR: A RESPONSE TO PROFESSOR FRIEDMANN 


In the last issue of the Journau * Professor Wolfgang Friedmann pub- 
lished a critique of my article on the lawfulness of military assistance to 
South Viet-Nam which appeared in the January, 1967, issue of the 
JOURNAL.2 His reply was welcome both because continuing dialogue has 
proven a helpful method for clarification of the legal issues on Viet-Nam 
and because it was particularly gratifying, following our debate at the 1966 
Annual Meeting of the Society, to have an opportunity to clarify the issues 
separating us. Nevertheless, Professor Friedmann’s reply was disappoint- 
ing: disappointing partly because of his misunderstanding of my position 
but principally because he failed to develop any substantive position on 
Viet-Nam. 

Before responding to the three points which he makes to support his 
criticism it may be helpful to elaborate on the principal reason for dis- 
appointment at his reply and to briefly evaluate the assumptions under- 
lying what seems to be his position on the legal issues of the Viet-Nam 
conflict. 

Despite the fact that Professor Friedmann has debated the subject on a 
number of occasions, his position is unclear. Apart from short references 
in articles devoted to other subjects è he seems to have developed no analy- 
sis of his own. His earlier endorsement of the ‘‘Lawyers Committee 
Memorandum’’* would lead one to conclude that he regards military as- 
sistance te Viet-Nam as unlawful, were it not for his repudiaticn of some 
(which ones and why he does not clarify) of the conclusions of the 
‘‘Memorandum.’’*> His reply does not say whether he regards such 
assistance as lawful or unlawful, and is stated in such equivocal terms as 


the refusal to accept the claim of the United States to be acting in 
Viet-Nam in defense of international law and the U.N. Charter does 
not necessarily lead to the conclusion that the United States is an 
aggressor.’ 


1 Friedmann, ‘‘Law and Politics in the Vietnamese War: A Comment,’’ 61 A.J.LL. 
776 (1967). 

2 Moore, ‘‘The Lawfulness of Military Assistance to the Republie of Viet-Nam,’’ 
61 A.J.I.L. 1 (1967). 

My own views are further elaborated in ‘‘International Law and the United States 
Role in Viet Nam: A Reply,’’ 76 Yale Law J. 1051 (1967), and ‘‘The Role of Law 
in the Viet Nam Debate,’’ 41 Connecticut Bar J. 389 (1967). Addi-ional back- 
ground documentation supporting this view may be found in Moore and Underwood, 
‘The Lawfulness of United States Assistance to the Republic of Viet-Nam,’’ 112 Cong. 
Rec. 14943 (daily ed., July 14, 1966), reprinted in 5 Duquesne Law Rev, 235 (1967). 

8 See Friedmann, ‘‘United States Policy and the Crisis of International Law,’’ 59 
A.J.LL. 857, 865-66 (1965); idem, ‘Intervention, Civil War and the Réle of Inter- 
national Law,’’ 1965 Proceedings, American Society of International Law 67. 

4See the letter from the Lawyers Committee on American Policy Toward Vietnam 
to President Johnson, Jan. 25, 1966, in 112 Cong. Rec. 2551 (daily ed., Feb. 9, 1966). 

5 Friedmann, note 1 above, at 778-779. Professor Friedmann has informed me that 
his endorsement of the ‘‘ Lawyers Committee Memorandum’’ was qualified but that his 
reservations were not published. By way of further clarification of his reservations, 
however, he indicates only that he does ‘‘not agree with some of their [the Lawyers 
Committee] statements, e.g., on U.S. aggression and the de facto status of South 
Vietnam.?? 8 Ibid. at 779. 
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But other than this equivocal statement, and the statement that South 
Viet-Nam is today a de facto state,’ one looks in vain for discussion sup- 
porting any aspect of the South Vietnamese position or questioning any 
aspect of the North Vietnamese resort to force—a surprising position for 
one who condemns as ‘‘scholarly indefensible’’ writers who assertedly fail 
to advert to both sides. 

Although there is some risk of error in defining it, his position seems to 
be that the conflict within South Viet-Nam is primarily a ‘civil war,” 
that therefore the United States is prohibited from rendering assistance 
to the recognized government, and that the United States intervened ‘‘in 
violation of the Geneva Accords by the establishment of the state of South 
Viet-Nam and the refusal to contemplate elections.’’ ° 

There are a number of difficulties with this position. In the first place, 
it assumes as ‘‘objective fact” a simplified version of the Geneva settle- 
ment, the failure to hold elections, and the evolution of the Republic of 
Viet-Nam as a state, and places undue emphasis on United States support 
to South Viet-Nam after the ‘‘Accords,’’ without offering any evidence 
or even adverting to the serious ambiguities and shortcomings of the 
Geneva settlement. 

There is substantial evidence that the Geneva settlement was a power 
compromise between bitter and powerful protagonists, that it suffered from 
substantial ambiguity because of an inability of all of the participants to 
agree, and that it may have created contradictory expectations in the major 
participants in the negotiations. The central feature of the settlement was 
the division of Viet-Nam between two already existing political rivals. 
This division, coupled with the weakness of the political settlement pro- 
visions, suggests that the parties were aware of the possibility of an ex- 
tended | partition. The later Soviet attempt to admit both North and 
South to the United Nations re-enforces the suggestion that partition was 
the major reality of the settlement. 

The settlement in its total context was laudatory in effectively halting 
the immediate fighting, but beyond that, its major outlines were contra- 
dictory and ambiguous, its peacekeeping and political settlement provisions 
were weak, and it is a mistake to idealize it as a starting point for con- 
demnation of the lawfulness of United States assistance. Most import- 


`I 

7 Ibid. 8 Friedmann, note 1 above, at 783. 

9 The evidence is developed in Moore, ‘‘International Law and the United States 
Role in Viet Nam: A Reply,’’ 76 Yale Law J. 1051 (1967). By way of illustration, 
Ellen Hammer writes that: 

‘In contrast to the detailed implementation provided for ending hostilities and for 
the de facto partition of the country (including the right of each Vietnamese to decide 
whether he wished to live north or south of the seventeenth parallel), the Final Declara- 
tion offered no long-term perspective for a definitive settlement of the Vietnamese 
question. The method by which the desirable conditions laid down in Article 7 were to 
þe achieyed, was not explained. ... 

<‘ Thus, although the Franco-Vietminh war was ended at Geneva in July 1954, a po- 
litical solution for Vietnam was postponed to some unspecified future date, 


! 
| 


1967] NOTES AND COMMENTS 1041 


antly, regardless of interpretation of the Geneva settlement, the grievances 
of the North with respect to implementation of the ‘‘Accords’’ are of a 
qualitatively different order than Hanoi’s resort to force. 

Secondly, it is highly questionable, in the light of the whole background 
of the conflict and the relationship and objectives of the North with 
respect to the fighting, whether ‘‘civil war’’ non-intervention norms pro- 
vide the most useful structure for analysis of the conflict. 

Critical models of the Viet-Nam conflict which picture it as ‘‘sivil war” 
and the White Paper models which picture it as ‘‘aggression from the 
North” oversimplify the reality. Real-world Viet-Nam comkines some 
elements of civil strife (both within the South and between North and 
South) with elements of the cold-war divided-nation problem and ‘‘aggres- 
sion from the North’’; all complicated by an uncertain international settle- 
ment. North Viet-Nam is one half of an at least de facte divided nation 
rendering assistance across an international cease-fire line to an armed 
insurgency in the other half whose leadership is significantly interrelated 
with leadership in Hanoi. It is generally believed that one of the ob- 
jectives of that assistance is more or less long-run unification of Viet-Nam 
under the hegemony of Hanoi, an objective which Hanoi says is justified 
by the Geneva settlement. This context suggests that the conflict is not 
most usefully characterized as an internal struggle for control of the 
South Vietnamese Government. Features which make the application of 
non-intervention norms particularly questionable include the acutely dan- 
gerous cold-war divided-nation element, an international cease-fire line 
separating North and South, the historical interrelation between Hanoi 
and the Viet-Minh-Viet-Cong, and the objectives of Hanoi in sustaining. 
the conflict. In these circumstances, assistance from Hanoi is considerably 
more serious than third-party assistance to insurgents to influence a 
struggle for internal control. 

Community concern about the use of force, particularly the acutely 
dangerous use of force across de facto cold-war boundaries and cease-fire 
lines, suggests that in this context the Charter proscription outlawing the 
use of force as a modality of major change is the most crucial norm for 
appraisal of the war. 

But though Professor Friedmann acknowledges that North and South 
Viet-Nam are separate de facto states, he ignores discussion of the legal 
consequences flowing from this characterization and the surrounding con- 
text and fails to apply the principle of Article 2 (4) of the Charter to 
the relations between the two states. The facts that he stresses, such as the 
failure to hold the 1956 elections, United States assistance to the South 
after Geneva, and the range of non-forceful violations recorded by the 
International Control Commission against both North and South, seem to 
focus more on considerations suggesting the 19th-century concept of ‘‘just 

‘*The agreements outlined af Geneva .. . contained few if any provisions for their 


long-term execution. They were a series of desires for the future, drawn up by the 
conference participants.’’ Hammer, Vietnam Yesterday and Today 144, 247 (1966). 
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war’’ than contemporary Charter proscriptions outlawing the use of force 
except, in defense against armed attack. 

Under the Charter the central focus for analysis of the lawfulness of the 
use of ‘force in Viet-Nam must be whether one of the international entities 
that Professor Friedmann acknowledges are separate de facto states made 
an armed attack on the other. The historical process by which North and 
South ‘became separate states and their non-forceful grievances against 
each other are no more the central issues than focus in the recent Arab- 
Israeli conflict on how Israel became a state. 

Thirdly, even if it is accepted that the conflict is best characterized as 
a ‘‘eivil war’’ within the South, and that non-intervention norms provide 
the best normative framework, the most reliable evidence of what has been 
happening in Viet-Nam, as set out in the writings of Fall, Lacouture, 
Schlesinger, Crozier, Warner, Zasloff, Pike and many others, some of whom 
are critical of United States policy, indicates that substantial North 
Vietnamese assistance and direction to the Insurgents preceded the first 
significant United States increase in military assistance over pre-insurgency 
levels.2° Although scholars differ about the degree of control exercised by 
Hanoi, and whether in its initial stages the insurgency within the South 
was an indigenous reaction to the oppressive measures of the Diem regime, 
the evidence from all sources strongly supports the conclusion that the 
North was rendering substantial assistance and direction to the insurgency 
prior to the first major military response from the United States—which 
took place in late 1961 as a partial implementation of the Taylor-Rostow 
Report. Though this crucial chronology has been largely overlooked, an 
examination of any of the scholarly treatments of the subject indicates that 
the United States military build-up was a reluctant response to an in- 
creasingly deteriorating military posture caused at least in part by increas- 
ing assistance and direction from Hanoi. 

There is almost unanimous agreement among international law scholars 
that assistance provided to a widely recognized government is a lawful 
response to offset assistance provided to insurgents. Since one of the major 
policies of the non-intervention norms is to ensure self-determination, a 
“neutral non-intervention’’ norm that neither side can be aided in a ‘‘civil | 
war’’ is much too suspect as a general prophylactic rule after msurgents 
have begun to receive substantial external assistance. So even if non- 
intervention norms did provide the best normative framework for appraisal 
of the conflict, the facts of the struggle in Viet-Nam would still strongly 
support the conclusion that assistance to South Viet-Nam is lawful. 

Lastly, the ‘‘neutral non-intervention’’ norm which Professor Friedmann 
relies on, is itself controversial.* It may be that In some contexts such a 
rule will better effectuate community goals, but for reasons that this writer 
has outlined elsewhere,” and which are partly developed in reply to Pro- 
fessor Friedmann ’s third point, there are some reasons for suggesting that 


10 Theievidence is developed in Moore, note 9 above. 
11 See, for example, Farer, ‘‘Intervention in Civil Wars: A Modest Proposal,’’ 67 
Columbia Law Rev. 256 (1967). 12 See Moore, note 9 above. 
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a norm allowing assistance only to the widely recognized government may 
be more realistic in the inter-bloe conflicts such as Viet-Nam. 

Professor Friedmann’s own position with respect to the legal issues of 
the Viet-Nam conflict is not clear. The position which he seems to adopt 
is questionable in relying on a ‘‘model’’ which oversimplifies the conflict, in 
failing to focus on the differences between the use of force and grievances 
not involving use of force, in relying on a ‘‘neutral non-intervention’’ norm 
without analysis of impact on applicable community policies, anc in failing 
to apply his own legal assumptions to a widely held view of the facts. 

Though these assumptions seem to implicitly underlie much of Professor 
Friedmann’s criticism of my article, he offers three specific aspects of the 
presentation to support his eriticism. 

He first criticizes: 


. . . the selection of official statements and documents purporting to 
prove that North Viet-Nam but not South Viet-Nam or the United 
States had violated international agreements before the United States 
resorted to direct military action... .*% 


There are a number of reasons why this criticism is unpersuasive. First, 
the documentation referred to was cited as evidence of fact that North 
Viet-Nam had rendered substantial military assistance and direction to 
the conflict within the South, and the text makes this clear. It was not 
offered to prove the conclusion of law ‘‘that North Viet-Nam but not South 
Viet-Nam or the United States had violated international agreements before 
the United States resorted to direct military action.” As evidence of this 
use of the military instrument by the North the article relied on: the find- 
ings of the International Control Commission in its 1962 Special Report, a 
dissenting statement (labeled as such) of the Canadian representative in a 
February, 1965, 1.C.C. Report, a short excerpt from a State Department 
memorandum, the articles of two highly regarded journalists, Neil Sheehan 
and Takashi Oka, one a reporter for the New York Times and the other a 
former Far East correspondent for the Christian Science Monitor, and the 
Mansfield Report, which is generally regarded as a reasonably objective 
treatment. The presentation of this evidence commences with the state- 
ment ‘‘among other evidence of this ‘armed attack,’’’ and concludes with 
the statement that: 


Although there is certainly evidence that the conflict in the R.V.N. 
also has internal support, the totality of evidence—whether or not the 
above evidence 1s accepted in tts entirety—strongly indicates that the 
campaign to overthrow the recognized government of the R.V.N. by 
intense coercion receives at least substantial military assistance and di- 
rection from the D.R.V. and suggests that prior to any significant 
increase in United States assistance, D.R.V. initiative was a critical 
element in the conflict. . . .14 


Secondly, Professor Friedmann offers no evidence of any kind to contra- 
dict any of the factual conclusions, and contents himself with the charge 


13 Friedmann, note 1 above, at 779, 
14 See Moore, note 2 above, 8-11, at 11 (emphasis added). 
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that the sources are one-sided official statements and that ‘‘The statements 
in the State Department’s brief of March, 1966, and in other U.S. pro- 
nouncements, are taken as objective facts... .’’?® But neither the State 
Department brief of March, 1966, nor the White Papers are mentioned or 
cited in the article. And although not developed in the article, the writ- 
ings of Fall, Lacouture, Schlesinger, Warner, Crozier, Pike and Zasloff 
among others, provide evidence that this summary is a minimum statement 
of North Viet-Nam’s involvement. Since the evidence has been developed 
in greater detail in a recent Yale Law Journalis article, there would be 
little point in repeating it here. 

Lastly, and most impcrtantly, Professor Friedmann’s criticism suggests 
that he missed the major thrust of the argument regarding the fundamental 
limitation on the use of force as an instrument of national policy. For 
it is not of great significance whether North Viet-Nam or South Viet-Nam 
first violated the Accords. The crucial questions are what kinds of ‘‘viola- 
tions’? ‘were indicated and who resorted to the military instrument as a 
modality of major change? The implication of Professor Friedmann’s 
statement that the United States first resorted to ‘‘direct military action’’ 
is unsupported. 

Professor Friedmann purports to show bias in fact selection in the choice 
of ‘‘highly selective quotations’’1* from I.C.C. Reports and in the discus- 
sion of I.C.C. findings. He states that ‘‘The impression given by the quo- 
tations (on pages 8 and 9 of his article) is that the Commission allotted all 
or most of the blame for violations of the Geneva Accords to North Viet- 
Nam,’’** but he fails to reveal that in a note to this quotation on page 
nine it'is said: 

. .. The Commission also found after recording this armed aggression 
from the D.R.V. that the R.V.N. had violated Arts. 16, 17 and 19 of the 
Geneva Agreements by receiving military assistance.... It is er- 
roneous to merely ‘‘balance’’ the violations recorded against both sides 


in this report. The kinds of violations recorded against the two sides 
are crucially different. .. .7° 


Professor Friedmann does not deal with the point that the kinds of viola- 
tion are crucially different but instead proceeds to take the writer to task 
for not'ineluding all of the I.C.C. findings of ‘‘violations’’ of the Accords 
against: both sides from 1956 until about 1959. He asserts “‘the reports 
of the International Control Commission . . . date from 1956, and even 
the most superficial study will reveal that until about 1959 the Commission, 
while acknowledging violations of the demilitarization provisions by both 
sides, attributed at least equal and more serious violations of the obligations 
to South Viet-Nam.’’24_ Professor Friedmann fails to note that my article 


15 Friedmann, note 1 above, at 779. 16 See Moore, note 9 above. 
i7 Friedmann, note 1 above, at 780. 18 Ibid. at 779-780. 


19 Moore, note 2 above, at 9, note 20. 

20 This is inaceurate. The Commission issued in 1954 and 1955 four reports which, 
among other things, indicate the serious concern of the Commission with Northern 
implementation of Art. 14(e), the provision allowing persons to choose zones. 

21 Friedmann, note 1 above, at 780. 
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lists all of the principal grievances of the North against the South which 
are evident in a complete reading of the I.C.C. Reports.” They ere: failure 
to consult on the holding of elections in 1956, reprisals against resistance 
leaders, inadequate co-operation with I.C.C. controls, and entering into a 
military alliance with and receiving military assistance from the United 
States. 

None of these grievances constitute justification under Article 51 of the 
Charter for military attack on the South or for substantial military as- 
sistance to insurgents in the South across a cease-fire line. Perhaps the 
major point of my article is that there is a major difference in kind be- 
tween these North and South grievances under the settlement. The South, 
which Professor Friedmann concedes is a de facto state separate from the 
North, did not institute a major military attack on the territorial and 
political integrity of North Viet-Nam. North Viet-Nam did use the mili- 
tary instrument against the South, seriously threatening its political and 
territorial integrity. Even if all North Viet-Nam’s grievances were ac- 
cepted as legally justified, an attack by North Viet-Nam against the South 
is a violation of Article 2 (4) of the Charter, and the South and its allies 
may lawfully defend against it. 

At Potsdam Stalin promised that Korea would be divided only tem- 
porarily; but when temporary occupation turned into permament com- 
munization, South Korea did not militarily attack across a major cold-war 
dividing line, despite United Nations support for a unified Korea. Such 
an attack from South Korea, like military assistance from North Viet-Nam, 
could have been expected to trigger major conflict and must be regarded 
as outlawed by Article 2 (4). Such disputes which do not involve major 
military threats to fundamental values do not justify resort to force. 
This conclusion re-enforces a broad rather than a narrow intarpretation 
of the Charter and substantially strengthens applicability of the prohibition 
of force as an instrument of national policy. 

This is perhaps the single most crucial norm of contemporary interna- 
tional law—that resort may not be had to the use of the military instrument 
as a modality of major change or as an instrument of national policy for 
dispute-settlement. Surely Professor Friedmann, who is deeply committed 
to strengthening international law as an effective force for peace, should 
recognize the fallacy of trying to justify use of the military instrument 
by reference to grievances which do not remotely constitute an armed at- 
tack. That is what is meant by the reference to North Viet-Nam’s 
grievances, which do not involve a military threat to its political and 
territorial integrity, as ‘‘political grievances’’ not justifying resort to the 
use of force. Since the major issue is the lawfulness of military assistance 
to South Viet-Nam, it is the fundamental normative structure restricting 
the use of force which is most important to this determination. Emphasis 
on the kinds of non-forceful ‘‘violations’’ indicated by the I.C.C. Reports 
from 1956 to 1959 is misleading. 


22 Moore, note 2 above, at 12. 
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A reading of the first ten Interim Reports of the I.C.C. supports Pro- 
fessor Friedmann’s statement that the Commission attributed ‘‘more 
serious violations” to South Viet-Nam, but the statement fails to take into 
account the over-all judgment of the Commission itself expressed in its 
11th Interim Report. In this Report the Commission stated: 


The Indian and Canadian Delegations are convinced that there have 
been many instances of non-co-operation by both Parties which have 
impeded the work of the Commission and its Teams. These have not 
in all cases reached the stage of formal citations because of evasions 
and lack of co-operation on the part of the Party concerned. For 
this reason the two Delegations agree that, in the experience of the 
Commission, the number of formal citations in itself is no fair 
measure of the degree of co-operation received from either party.” 


Professor Friedmann’s discussion also fails to note that the consistent 
South Vietnamese position was to deny that they were bound by other 
than the cease-fire provisions of the Accords and that as a result they 
submitted fewer formal complaints of violation than did the D.R.V.2* And 
he fails to note that in 1958 the Commission found Hanoi so ‘‘incongenial”’ 
for its effective functioning that it transferred its headquarters from Hanoi 
to Saigon. 

Undoubtedly the South did not live up to the text of the Accords in a 
number of ways. Their record is poor, as a study of the I.C.C. Reports 
during the Diem period demonstrates. But these ‘‘violations,’’ in large 
part procedural violations for failure to co-operate with 1.C.C. controls, 
should be read in the broader context of the ambiguous Geneva settlement, 
increasing militarization of the North, an on-going insurgency in the 
South, and South Viet-Nam’s refusal to be bound by other than the cease- 
fire provisions. Most importantly, a complete reading of the Commission 
Reports from 1954 through the Special Report of 1962 indicates that 
no complaint of the North qualitatively approaches the complaint of the 
South of armed aggression by the North against the South. The major 
use of force is the one asserted violation by both sides that is crucially 


28 Eleventh Interim Report of the International Commission for Supervision and Con- 
trol in ‘Vietnam (Vietnam No. 1 [1961], Command Paper 1551). Great Britain 
Parliamentary Sessional Papers XXXIX (1961/62), at 25. 

24 See the articles from the Indian daily, The Hindustan Times, and the New Delhi 
periodical, Thought, discussing the operation and reports of the Commission, collected 
in Ngo Ton Dat, ‘‘The Geneva Partition of Vietnam and the Question of Reunification 
During the First Two Years,’’ pp. 481-487, Appendix U (Unpublished Ph.D. disserta- 
tion, Cornell University, 1963). On December 16, 1961, the Hindustan Times wrote: 
¿On the whole ,.. the non-co-operation of the North seems more ominously purpose- 
ful than’ the non-co-operation of the South.’’? Ibid. at 485. 

25 Ngo Ton Dat, ibid. at 419, note 4. Dat adds that ‘‘the members of the com- 
mission were constantly denied freedom of circulation and investigation by the Viet- 
Minh.’? : Ibid. 

26 Citations for all of the Commission reports and a summary of the principal griev- 
ances asserted against both sides may be found in Moore and Underwood, note 2 above, 
at note 285 and accompanying text. See also Dai, ‘‘Canada’s Role in the International 
Commission for Supervision and Control in Vietnam,’’ 4 Canadian Yr. Bk. Int. Law 
161 (1966). 
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different in kind and much more serious if the issue is the lawfulness of 
the use of foree. 

It was the use of force by the North that directly precipitated the danger- 
ous military confrontation, and on this question of which side initiated 
and sustained the use of foree—which was the purpose of relying on the 
I.C.C. Reports—there was no ‘‘fact selection.” The Reports indicate a 
serious use of the military instrument by the North against the South but 
not vice versa. In short, Professor Friedmann’s criticism for not placing 
equal emphasis on the charges and procedural violations recorded against 
the South from 1956 to 1959 is neither wholly informed nor responsive 
to the purpose in emphasis of facts most pertinent to conclusion about 
the lawfulness of military assistance to the South. 

Professor Friedmann also charges that the I.C.C. Reports are cited as 
“authoritative proof of North Vietnamese aggression,’’?? but when ‘‘ref- 
erence is made to observations of the I.C.C. that diverge from the U.S. 
viewpoint, its status is deprecated.’’** Since, as has been previously 
pointed out, the I.C.C. Reports were cited as evidence of fact of North 
Vietnamese use of the military instrument against the South, evidence 
that is not contradicted elsewhere in the Reports, Professor Friedmann’s 
statement that the article relied on it as ‘‘authoritative proof of North 
Vietnamese aggression,” a conclusion of law, is inaccurate. As in Pro- 
fessor Wright’s article, the point is made that the I.C.C. has only limited 
responsibility.” It is not-‘‘an international tribunal which either has 
authority, or which has attempted, to evaluate the over-all lawfulness of 
the actions of the participants in the Viet-Nam conflict.” ° My article 
indicates, however, that its Report is authoritative ‘‘as a factual report 
and an interpretation of the text of the Accords,” and it explicitly accepts 
the factual findings of the I.C.C. and its interpretation of the text that 
‘*the D.R.V. was using force against the R.V.N., the United States was 
providing defensive assistance to meet that attack, and both actions were 
interpreted by the Commission as ‘violations’ of the text of the Accords.’’ ** 
There is nothing inconsistent in using the Reports as evidence of what 
happened but not as authoritative determinations of the lawfulness of 
those actions and this same standard is applied to both U.S. and North 
Vietnamese actions. 

Professor Friedmann’s second criticism is: 


... the differential treatment of the North Vietnamese complaints 
about the violation of the Geneva Accord provisions for elections to be 
held in 1956, as ‘‘politieal grievances whether they be legitimate or 
illegitimate,” not justifying ‘‘unilateral action,” as compared with 
the practically ignored intervention of the United States immediately 
after the Geneva Accord in the establishment of a separate and fully 
recognized state of South Viet-Nam .. .®* 


27 Friedmann, note 1 above, at 780. 28 Ibid. 
29 Wright, ‘‘Legal Aspects of the Viet-Nam Situation,’’ 50 A.J.I.L. 750, 763 (1966). 
80 Moore, note 2 above, at 27, 81 Ibid. 


32 Friedmann, note 1 above, at 779. 
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Nowhere does Professor Friedmann demonstrate more clearly his failure 
to deal with the major argument. The ‘differential treatment’’ of North 
Vietnamese actions against South Viet-Nam and U.S. action with respect 
to South Viet-Narm results from the fact that their actions are crucially 
different. The fundamental question is whether these indicated actions 
should be treated alike for purposes of community policy about restrictions 
on the use of force. The clear answer is no. North Viet-Nam’s grievance 
with regard to the failure to hold elections was ‘‘politieal’’ in the sense 
that Article 2 (4) of the Charter outlaws the use of force except in defense 
against a major military attack threatening fundamental values. South 
Viet-Nam’s grievance with respect to North Viet-Nam’s use of the military 
instrument was not at all ‘‘political’’ in this sense. It constituted a serious 
threat ‘to the political and territorial integrity of South Viet-Nam and 
could lawfully be met with the use of defensive force and military as- 
sistance from its allies. Any other result would tie the hands of South 
Viet-Nam while allowing North Viet-Nam to pursue its objectives by force. 
And if we are talking about appraisal of the lawfulness of the use of 
force, it is not at all anomalous in this context, as Professor Friedmann 
contends,®* to assert that the norm—-material breach of agreement justifies 
suspension of corresponding obligations—is available as a defense to the 
South but not to the North. The major coneern, of course, is the use of 
force, not material breach of agreement. 

It is one of the tasks of the writer to focus on differences which are 
erucial for the legal determinations being made and to select and develop 
questions which are most pertinent to decision. Such fact selection is a 
necessary task of decision and Professor Friedmann’s failure to even note 
these crucial differences is a fundamental error in his position. 

This' second criticism also reflects Professor Friedmann’s acceptance, 
without discussion, of a simplified version of the Geneva settlement which 
pictures the United States as upsetting the expectations created at Geneva. 
This assumption is also questionable. 

The object of Professor Friedmann’s third criticism is 


. .. the contention that ‘‘the requirements of minimum world publie 
order, that is, the avoidance of unilateral coercion as a modality of 
major change, would in most contexts seem more strongly applicable to 
insurgent groups than to assistance to the recognized government.’’ ** 


In elaborating this criticism he summarizes my analysis of the non-inter- 
vention norms as a ‘‘Metternich doctrine of legitimacy.” But, as was 
emphasized in the article, it is doubtful that ‘‘civil war’’ norms even 
provide the most useful analytic framework for appraisal of the Viet-Nam 
conflict. The substantial assistance provided by the North across a con- 
tinuing de facto boundary separating the major ccld-war camps, in viola- 
tion of the major purpose of the 1954 Agreement on the Cessation of 
Hostilities, and provided with a more or less long-run objective of terri- 


38 Ibid. at 780-781. 84 Ibid. at 779. 
35 Ibid. at 782. 
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torial and political absorption of the South, involves features which dis- 
tinguish the Viet-Nam conflict from a ‘‘civil war.” Even if the norms 
regarding intervention in intra-state conflict were applicable to Viet-Nam, 
it was pointed out that essentially all scholars are in agreement that as- 
sistance provided to a widely recognized government is at least legitimate 
to offset substantial assistance provided to the insurgents, as is the case in 
Viet-Nam. If the North is privileged to use force to aid the Insurgency 
in the South, it is difficult to see why South Viet-Nam’s allies are not 
privileged to assist her against this use of force. 

These principal contentions do not even raise the question of non-inter- 
vention in situations of purely intra-state conflict. But Professor Fried- 
mann does not even advert to these principal points.. Instead, he proceeds 
to focus on the policy critique of the intervention norms themselves, char- 
acterizing my views as ‘‘Professor Moore’s legitimacy doctrine.” 38 This 
is a misnomer of my position. As even the passage which Professor Fried-- 
mann quotes makes clear, my article questions the traditional approach 
which lays down a single rule that only the widely recognized government 
can be aided or a ‘‘neutral non-intervention’’ rule that neither side can 
be aided. Neither rule is exclusively supported by state practice and 
there is reason to suggest that both greatly oversimplify the range of 
intra-state conflict and, when mechanically applied, may be ccunter-pro- 
ductive. As a preliminary alternative the article calls for examination 
of the policies underlying the purpose of restrictions on intervention and 
their application to more precisely differentiated contexts. 

My analysis tentatively identified self-determination and minimum public 
order as the principal policies applicable (although there may be others 
which will more clearly emerge in other contexts), and concluded that both 
policies supported defensive assistance to South Viet-Nam considerably 
more than they supported North Viet-Nam’s assistance to insurgents in 
the South. In the analysis of minimum public order as a policy, it was 
stated that 


The requirements of minimum world public order, that is, the avoidance. 
of unilateral coercion as a modality of major change, would in most 
contexts seem more strongly applicable to assistance to insurgent 
groups than to assistance to the recognized government.®’ 
It is apparently this statement on which Professor Friedmann relies 
as indicative of ‘‘Professor Moore’s legitimacy doctrine.” The statement 
calls attention within the over-all policy discussion to the real differences 
in probable consequences for minimization of coercion when military as- 
sistance is provided to insurgents rather than to a widely recognized 
government. Among other reasons for these differences: widely recog- 
nized governments generally control the organized military apparatus 
making military opposition to them likely to result in prolonged conflict; 
86 Ibid. at 783. 


87 Moore, note 2 above, at 31. This statement is part of the over-all discussion of 
‘civil war’? non-intervention norms, ibid, at 28-32, 
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recognized governments may be incorporated in a world order bloe that 
views their overthrow as an unacceptable impairment of bloc power or 
security ; recognized governments may have defensive arrangements with 
third Powers which will be triggered by the conflict; and recognized 
governments as the representative of the state may be receiving continuing 
military assistance from external Powers commenced prior to insurgency. 
Analysis is Incomplete which fails to take account of these and other real 
differerices between the widely recognized government and insurgents 
which affect the consequences of rendering assistance to the two sides. 

And although both the traditional ‘‘legitimacy doctrine’’ and the ‘‘neu- 
tral non-intervention’’ norm are questionable as absolutes, both are sup- 
ported by distinguished contemporary scholars, and there is reason to 
suggest that, at least in the inter-bloe context, the ‘‘aid to widely recognized 
government only’’ doctrine has as much reason to support it in real-world 
application as the ‘‘neutral non-intervention’’ norm. Considerations which 
suggest: this conclusion are the desirability of focusing on the great threat 
to peace in providing sustained assistance to insurgents across cold-war 
boundaries, the difficulty of appraising covert assistance in externally spon- 
sored ‘‘wars of national liberation,” and realism about constraints felt by 
opposing bloc Powers to support existing friendly regimes, as evidenced 
by the events in Hungary, East Germany, Malaysia, Korea, Greece, and 
now Viet-Nam. 

Having elsewhere attempted a more detailed preliminary policy analysis 
with respect to non-intervention norms,’ I will merely point out here the 
importance of continuing analysis of the whole non-intervention area, both 
with respect to the normative and process sides of the problem. The most 
profitable direction for study on the normative side may be careful analysis 
of goals to be served, greater breakdown of the diverse types of intra-state 
conflict. with more precise recommendation for each major type, and ex- 
ploration of a range of alternatives to total prohibition of assistance.*? 

Professor Friedmann’s three points, which must bear the burden of his 
criticism, do not show that there is anything ‘‘scholarly indefensible’? 4° 
in my analysis, and he fails to show that military assistance to South Viet- 
Nam is not a lawful policy alternative. 

As a'unifying theme, Professor Friedmann criticizes what he says is a 
dangerous use of international law norms professedly as objective standards 


88 Moore, note 9 above. See also my brief recommendation of a framework for in- 
quiry about non-intervention norms in 1967 Proceedings, American Society of Inter- 
national. Law 75. 

38 Professor Farer’s recent suggestion of a prohibition on tactical support is the 
kind of alternative which breaks new ground and which should be explored. See Farer, 
note 11 above. Though this writer doubts that this alternative, which focuses solely 
on the modalities of assistance, is realistic for all contexts, for example, the inter-bloc 
conflict, it may be a useful alternative for some types of intra-state conflict. The im- 
portant point is that alternatives other than either/or should be explored and that the 
modalities of assistance, objectives of the participants, arenas of fighting, and outcomes 
(supervised elections, perhaps), are highly relevant. 

40 Friedmann, note 1 above, at 781. 
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but actually as rationalizations of national policy.“ He further implies 
that the differences between us with regard to the legal issues of the 
Viet-Nam conflict are not based on the inevitable discrepancies in legal 
interpretation but rather exist because he takes international law seriously 
while I merely rationalize government policy. 

It is true that blind loyalty to one’s country will neither move the world 
toward a more civilized state of international relations nor serve the na- 
tional interest. This is true but is also largely non-controversial. This 
universal agreement makes it tempting to brand scholars who support the 
lawfulness of a particular national action as seeking only to serve a 
nationalistic bias. But a coincidence of national policy and the norms of 
international law does not prove guilt by association. And preoccupation 
with this theme is a form of tilting at windmills which can result in as 
serious an impairment of meaningful communication as the labeling and 
dismissing of dissenters.*? 

The most useful dialogue requires presentation of the conclusions which 
the author thinks correct and reply to the substantive arguments made by 
others. And particularly on an emotional and divisive issue such as Viet- 
Nam, it is imperative to keep in mind that it is an issue on which reason- 
able men do differ. Professor Friedmann’s reply is disappointing in each 
of these respects. 

The general tone of much of Professor Friedmann’s critique suggests a 
jurisprudential ambivalence which may be partly responsible for his con- 
cern about rationalization of national policy. Though his discussion of 
non-intervention norms indicates a jurisprudence sensitive to policy argu- 
ment, he seems uncomfortable when confronted with more explicit policy 
analysis. This takes the form of his damning without explanation or 
illustration my ‘‘method of thinking’’ and my ‘‘ambiguous use of termi- 
nology.” € Later he elaborates on this theme: 


Time and again Professor Moore invokes ‘‘minimum world public 
order,’’ a formula made familiar by Professor McDougal’s many writ- 
ings. This goes together with the rejection of ‘‘black letter rules,’’ 
and contempt for ‘‘ Alice-in-Wonderland search for neutral prin- 
ciples.’ This is ominously reminiscent of the similar formulas used 
by the Lord Chancellor in Britain during the Suez Canal crisis in 
order to justify the Franco-British intervention and, almost a decade 
later, by the Legal Adviser of the State Department in justification 
of the U.S. intervention in the Dominican Republic. ... [I]n the 
absence of third-party determination, ‘‘minimum world public order’’ 
means, Humpty-Dumpty-like, what the policy-maker wants it to mean, 
a catch-all phrase to justify whatever action the writer wishes to 
justify... .4 


No formula or approach, whether policy-oriented or the most pedantie 


41 Ibid, at 778. 

42 Professor Friedmann reiterates this theme in a debate with Professors A. J. 
Thomas and A. A. Berle on the Dominiean Republie crisis. See The Deminican Re- 
public Crisis 1965: The Ninth Hammarskjöld Forum 112-113 (1967). 

43 Friedmann, note 1 above, at 779. 44 Ibid. at 783. 
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search for ‘‘black and white’’ rules, guarantees ‘‘correct’’ results in 
analysis of complex issues of international law or the same result when 
applied by different scholars. Al suffer alike from the absence of third- 
party determination. Yet Professor Friedmann’s suspicion of policy 
analysis suggests both that he believes that a search for ‘‘black and white” 
rules offers greater certainty of ‘‘correct’’ results and that he thinks 
consciously or unconsciously that policy justification is unnecessary and 
even dangerous. But there are strong reasons for suggesting that the 
available range of complementary norms of international law makes a 
simplistic rule application a more dangerous exercise (dangerous in the 
sense of ease of manipulation of result) when dealing with complex major 
issues than the conscious application of norms in the light of their function. 

It is’ a mistake to read the Charter as if it were a municipal traffic 
ordinance. The ‘‘Lawyers Committee Memorandum’’ is a prime example 
of pseudo-scholarship anchored in this ‘‘red and green” approach. Such 
simplistic approaches are frequently characterized by over-concern for 
literal meaning such as the now discredited ‘‘non-member’’ argument and 
by single-factor analysis such as the argument that the Viet-Nam war is a 
‘‘eivil war’’ because the Geneva Accords indicated that the military de- 
mareation line was provisional, This kind of preoccupation with a single 
feature’ fails to take into account the total manifold of events which are 
important for determination about the aggression-defense abstractions of 
the Charter. 

The check on policy argument, like that on any other kind of legal 
argument, is scholars willing to reply to it; to point out why a particular 
policy is not applicable, or why there are overriding policy considerations 
against’ its application, or to show why an argument represents a personal 
recommendation and does not reflect existing norms. There is nothing 
mysterious or subject to greater abuse in such analysis. And in the long 
run those methods of analysis which seek not only the ‘‘identification’’ of 
norms but also the appraisal of their application by some kind of widely 
shared community values provide greater hope for reaching satisfactory 
decision. Legal scholarship must be concerned not only with rules and 
principles but also with purpose and values. 

Norms of international law provide standards of conduct for the United 
States and all other national actors. But a purely ‘‘legalistic’’ approach 
to international law is as deficient as a raw realpolitik approach. The 
former emphasizes rules without consideration of function or context and 
ignores the problem of control in an imperfect world; and the latter ig- 
nores, among other things, the importance of perspectives of authority as 
an influence on international affairs. The theory of international law 
exhibited by both of these schools is incomplete. 

International law is vital in innumerable ways, not the least of which 
are to provide norms of conduet for national and international decision- 
makers, to provide guides to the reasonable expectations of other actors 
in the international arena, and to clarify, through emphasis on dialogue 
about community common interest, a different range of policies. 


| 
| 
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Because of this relevance of international law to problems of con- 
temporary foreign relations Professor Friedmann’s seemingly realistic 
statement that the Viet-Nam conflict ‘‘moves in a legal vacuum’’* is not 
the most useful appraisal. The question is not simpy whether the decisions 
taken on both sides leading to the Viet-Nam conflict were ‘‘motivated’’ by 
international law, or whether international law ‘‘controls’’ the conflict, but 
is also what international law has to say about those decisions today. The 
structure embodied in the United Nations Charter regarding the law- 
fulness of the use of force has a great deal to say about them and is es- 
sential for balanced appraisal of the conflict. 

The Vietnamese war is as ambiguous and difficult a conflict as this 
century has seen. Politically, the alternatives and the national mterest 
are heatedly, honestly and sometimes irrationally argued. Debated are 
interests in credibility of commitments, containmenz of Communism, effects 
on the domestic order and the morality of the use of force. Legal dialogue 
adds a unique dimension to this debate—the focus on the regulation of 
coercion in international affairs. In this normative structure the Clause- 
witzian pursuit of war as an instrument of national policy and the ‘“‘just 
war’’ concept have been scrapped. In their place the Charter proseribes all 
use of the military instrument as a modality of major change im interna- 
tional affairs. If this is a rigidity of international law, it is a rigidity well 
founded in the danger of a nuclear Dunkirk and the bitter experience of 
two world wars. The more recent tragedies of Korea, Kashmir, the Sino- 
Indian border dispute, Viet-Nam and lately Palestine, for the third time 
in twenty years, are testimony to the vital truth of this principle. Political 
disputes, black, white or grey, provide no justification for major resort 
to force. There 7s a South Viet-Nam and its neighbors must learn to live 


m peace with it. 
i JOEN NorTON MOORE 


THE SOCIETY’S REGIONAL MEETING ON SOUTH WEST AFRICA AT 
UNIVERSITY OF CALIFORNIA AT LOS ANGELES 

Amidst continuing interest in the International Court of Justice’s recent 
decision? in the South West Africa Cases (Ethiopia v. South Africa; 
Liberia v. South Africa) and current international speculation about the 
action of the United Nations General Assembly ? in terminating the League 
of Nations’ Mandate to South Africa for the Territory of South West 
Africa and assuming direct responsibility for the Territory, a Regional 
Meeting of the American Society of International Law was convened re- 
cently to focus on these issues. 


45 Ibid. at 785. This statement is difficult to reconcile with Professor Friedmann’s 
earlier endorsement of the ‘‘Lawyer’s Committee Memorandum,’’ whick eondemned 
United States assistance as illegal. 

1 The Judgment of Dec. 21, 1962, dealing with the first phase of the case regarding 
certain ‘‘preliminary objections’? may be found in [1962] I.C.J. Rep. 319, which is 
digested in 57 A.J.I.L. 640 (1963); the second phase of the case, the Judgment of 
July 18, 1966, may be found at [1966] I.C.J. Rep. 6, and 61 A.J.I.L. 116 (1967). 

2 U.N. General Assembly Res. 2145 (XXI), Oct. 28, 1966; 61 A.J.I.L. 649 (1967). 
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The meeting was held on Saturday, May 13, 1967, at the School of Law 
of the University of California at Los Angeles, and the general subject was 
‘The South West Africa Cases and the Future of International Law.” 
Planned and co-ordinated by Professor Paul O. Proehl, Professor of Law 
and Director of the UCLA African Studies Center, the meeting was co- 
sponsored with the Society by both the UCLA School of Law and the 
African Studies Center. Assistance in the way of publicity and mailing 
lists was graciously provided by the Foreign Law Association of Southern 
California and the Los Angeles County Bar Association, in addition to 
that provided by the Society. 

Beginning at 9:30 a.m., the morning session of the meeting was opened 
by Dean Richard C. Maxwell of the UCLA School of Law, who welcomed 
the audience and gave a general outline of the topic of the meeting. Mr. 
Stephen M. Schwebel, Executive Director of the Society, then added his 
welcome and briefly charted future plans of the Society and the ever- 
increasing benefits of membership in it. The chairman of the morning 
session was Carl M. Franklin, Professor of Law and Vice President of the 
University of Southern California, who introduced the principal advocates 
before the International Court in the South West Africa Cases proceedings. 

The first speaker was Mr. Ernest A. Gross of the New York Bar, who 
served as Agent and leading counsel for Ethiopia and Liberia during the 
proceedings at The Hague, who spoke on the topic: ‘‘The South West 
Africa ‘Cases: An Essay on Judicial Outlook.’’ Building upon an analy- 
sis of the 1966 decision by a distinguished South African scholar, Professor 
C. J. R. Dugard of the University of Witwatersrand at J ohannesburg,’ Mr. 
Gross gave a brief résumé of the history of the litigation, and proceeded 
to discuss the 1962 and 1966 Judgments of the Court in terms of the 
‘‘judicial outlook’’ of the judges who produced these decisions. He con- 
cluded 'that a classical reflection of opposing judicial philosophies re- 
garding the function of judicial interpretation of instruments—the ‘‘re- 
strictive’’ versus the ‘‘teleological’’ approach—could be found in both 
decisions, the successive judgments moving ‘‘from one Judicial outlook to 
its exact opposite’’; and that the repercussions of the 1966 Judgment, as a 
result of this switch in judicial outlook, ‘‘were freighted with frustration, 
if not a sense of justice denied.’’ This difference in approach, Mr. Gross 
stated, is not unlike that displayed in the conflicting views of the Justices 
in the United States Supreme Court case of Dred Scott v. Sandford (1856) .* 
Such divergent outlooks, he said, regarding great social and humanitarian 
issues, and the rôle of courts in helping to resolve them, reflect the spirit of 
the age as revealed to each individual. 

Each of the four speakers in the morning and afternoon sessions was 
exposed to vigorous questioning by a separate panel of questioners. Mr. 
Gross was questioned by a panel consisting of the following persons: 
Professor L. F. E. Goldie, Loyola University School of Law; Professor 


3‘*The South West Africa Cases, Second Phase, 1966,’’ 83 South African Law 
Journal 429 (1966). 
460 U. S. 398, 15 L.Ed. 191 (1856). 
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Ake Sandler, California State College at Los Angeles; and two members 
of the Los Angeles Bar, Mr. Richard H. Keatinge and Mr. David F. Morgan. 

Vice President Franklin then introduced Mr. Gross’ counterpart at the 
International Court, Mr. D. P. de Villiers, S.C., member of the South 
African Bar and leader of the South African legal team at The Hague, 
whose talk was entitled ‘‘The South West Africa Cases: The Moment of 
Truth.” Mr. De Villiers spoke of the accusations which had teen made 
against South Africa, both at the United Nations and in the ellegations 
of the Applicants’ Memorials to the Court, with regard to their administra- 
tion of the Mandate in South West Africa, and, after reviewing certain 
events before the Court, stated that Ethiopia and Liberia had been ‘‘forced 
to retreat’’ from their allegations of oppression and Injustice when con- 
fronted by a 2000-plus page Counter-Memorial, which refuted these allega- 
tions, a list of 38 potential witnesses and experts who would testify in 
further refutation of the charges, and an invitation by South Africa to 
the Court to visit South West Africa and view conditions for itself. 
(This was, as it turned out, a very controversial statement, to which Mr. 
Gross took strong issue later in the meeting.) In concluding his remarks, 
Mr. De Villiers urged great caution in applying ‘‘dynamic law-creating 
processes’? which would generate new international law through resolu- 
tions of international organizations, applauded the courage of judges and 
expert witnesses who took positions contrary to those espoused by their 
home countries, and said that the ultimate ends which South Africa is 
pursuing in South West Africa are in accordance with those of enlightened 
and liberal opinion (such as that of the United States), the only problem 
being one of method. | 

Following his speech, Mr. De Villiers was questioned by Mr. David B. 
Toy of the Los Angeles Bar; the Honorable Macklin Fleming, Judge of the 
District Court of Appeal, Los Angeles; Dr. William B. Stern, Foreign 
Law Librarian at the Los Angeles County Law Library; and Mr. H. Gary 
Knight, also of the Los Angeles Bar. A luncheon then followed in the 
UCLA Faculty Center. 

Chairing the afternoon session was Professor L. F. E. Goldie of the 
Loyola University School of Law, and the first speaker was His Excellency 
Ambassador Hndalkachew Makonnen, Permanent Delegate of Ethiopia to 
the United Nations. Speaking on the topic, ‘‘South West Atrica—The 
Case for Rectification,” Ambassador Makonnen examined the reaction to 
the 1966 Judgment from various quarters and noted that there could be 
‘neither victory or defeat, let alone defeatism, on account of a purely 
technical ruling which amounted to nothing more than a decision not to 
decide.” Tracing the history of the Mandate governing South West 
Africa, the resolutions passed by the United Nations, and the three ad- 
visory opinions sought by the United Nations in the International Court, 
Ambassador Makonnen concluded that there was sufficient justification for 
the General Assembly to take political action toward creating an inde- 
pendent South West Africa, but that the Organization of African Unity 
had chosen to make one last good-faith effort in seeking a binding judg- 
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ment from the International Court. The 1966 decision, m which judges, 
who were for differing reasons pro-South African, decided not to decide, 
was ‘‘outrageous behavior,’’ and this, together with ‘‘South Africa’s ceon- 
tinued rebellion and defiance,’’ led to General Assembly Resolution 2145 
(XXI), ending the Mandate, which is the appropriate rectification, ac- 
cording to the Ambassador. 

Assistant Professor Lynn H. Miller of the UCLA Department of Po- 
litical Science; Mr. Schwebel; Professor Winberg Chai, University of Red- 
lands; and Mr. Edward Mosk of the Los Angeles Bar then questioned 
Ara bassador Makonnen. 

Professor Richard A. Falk, Milbank Professor of International Law at 
Princeton University and counsel for Ethiopia and Liberia at the Interna- 
tional Court, was the final speaker in the afternoon session, discussing the 
topic of ‘‘The South West Africa Cases and the Limits of Adjudication. ”’? 
Turning initially to Mr. De Villiers’ remarks earlier in the cay, Professor 
Falk denied that the Applicants had abandoned their position regarding 
the oppressiveness of the racial policies of apartheid, but rather had placed 
their charge in ‘‘a setting appropriate for judicial settlement,’’ especially 
with regard to a Court which has a conservative tradition as to what con- 
stitutes a legal issue. He also stated that the Applicants’ theory of the 
existence of an International norm and/or standard of non-discrimination 
and non-separation was a reasonable, albeit an admittedly novel suggestion, 
which was ‘‘in keeping with the evolving character of international 
society.”’ 

Speaking of the réle of international adjudication in situations such 
as that involved in the South West Africa Cases, Professor Falk mentioned 
the problem of getting a sovereign state, which has ‘‘refused to accommo- 
date the will of the international ecommunity,’’ to do so. A policy choice 
in the case of South West Africa was presented, he said, between tolerating 
acquiescence in the continuation of apartheid or mobilizing an effective 
capability (t.e., the consensus of the principal states) within international 
society to bring leverage to bear on South Africa. What is really at issue, 
said Professor Falk, is the relationship between international law, organ- 
ized in the international community, and the sovereign state. Where 
should the rights of the sovereign state end and the claims of the interna- 
tional community begin ? 

Questioning of Professor Falk followed, in which participants were Miss 
Irene Blumenthal, Lecturer in International Law at UCLA; Associate Dean 
Murray L. Schwartz of the UCLA Law School; Mr. James T. Haight, 
General Counsel of Thrifty Drug Stores Co., Inc.; and Professor Kenneth 
Karst, Associate Director of the UCLA Latin American Center. 

The working sessions were then concluded, and a cocktail party and 
dinner meeting were held later that evening at the Sunset Canyon Recrea- 
tion Center on the UCLA campus. Professor Paul O. Proehl was the 
Master of Ceremonies, and Homer D. Crotty, Esq., of Gibson, Dunn, and 
Crutcher in Los Angeles, introduced the guest speaker, Professor Julius 
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Stone, Challis Professor of Jurisprudence at the University of Sydney, and 
currently a visiting professor at the University of Washington Lew School. 

Professor Stone spoke on the subject, ‘‘Reflections on Apartheid After 
the South West African Cases,’’ and elaborated on three principal values 
which he felt were at stake in the aftermath of the South West Africa 
Cases: (1) the welfare of the inhabitants of South West Africa; (2) the 
abatement of international tensions; and (3) the ancouragement of state 
acceptance of thitd-party judgments and the strengthening of the Interna- 
tional Court of Justice. In this context, Professor Stone observed that it 
seemed highly unlikely that even successful litigation would have provided 
the stimulus for more effective political action by the United Nations, both 
because of the record of reluctance and vetoes displayed by the permanent 
members of the Security Council in regard to invoking Article 94(2) of the 
United Nations Charter in order to adopt sufficient measures giving effect 
to a binding judgment of the International Court, and because of the 
potential ineffectiveness of a U.N. military contingent of a Congo or 
Cyprus type against the powerful army of South Africa. 

Professor Stone does not believe that a judgment against South Africa 
would have relaxed tensions in the area, but rather hardened them, and does 
not see that the general acceptability of the International Court of Justice 
to the African states would have been increased by such a judgment because 
of the problem of enforcement. He stated his belie= that the major Powers 
of the world had a moral duty to use every means at hand to secure South 
African co-operation in the material, social, educational and orgénizational 
advancement of the indigenous peoples of South West Africa. 

An audience of approximately 120 lawyers, judges, scholars, and students 
attended the working sessions during the day, and some 70 individuals 
attended the dinner meeting. The general reaction to the Conference has 
been quite favorable, and is another indication cf the growing interest 
in international law and in the Society in Southern California. 


LESLIE RoTHENBERG 
UCLA School of Law 


REGIONAL MEETING OF THE SOCIETY AT GREENVILLE, NORTH CAROLINA 


An April 25, 1967, a Southeast Regional meeting was held at East 
Carolina University under the sponsorship of the Society and the Uni- 
versity. There were two afternoon sessions, a reception and a banquet 
meeting. 

At the first session, chaired by Professor Hans W. Baade of the Duke 
University School of Law, Professor Hugh Lawford of the Queen’s Uni- 
versity Faculty of Law presented a paper on ‘‘Problems of Treaty Succes- 
sion in the Commonwealth.” Dr. Robert E. Clute, University of Georgia 
Professor of Political Science, and Mr. Gary Davenport, Duke University 
law student, led the discussion. 

Professor Jung-Gun Kim of the East Carolina Department of Political 
Science presided at the second session, when Don C. Piper, Professor of 
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Government and Politics at the University of Maryland, read a paper. 
on “‘International Enforcement of the Human Rights Covenants.’’ Pro- >° 
fessor Samir N. Saliba of Emory and Henry College and Mr. Ronald 
Shearin, Duke University law student, served as commentators. . 

Following the reception, conferees were guests of the University at a 
banquet presided over by John M. Howell, Dean of the College of Arts and’: 
Sciences at East Carolina, and chairman of local arrangements for the 
meeting. Dean David R. Deener of the Graduate School of Tulane Uni- 
versity spoke after dinner on ‘‘Problems of Treaty Implementation in 
Commonwealth Federal Systems.” 

JOHN M. HOWELL 


THE GROTIAN SOCIETY 

In 1960 a team of international lawyers came together to form a society 
for the revival of the much neglected study of the history of the law of 
nations. It was decided to call it ‘‘The Grotian Society” to give expres- 
sion to the Grotian ideology with its equal emphasis on the positivist and 
naturalist outlook. In course of time the Society formed three groups, 
one in England, one in India and one in Australia. The most active of 
these, the Indian group, directed its efforts towards research into inter- 
state relations between European and South Asian Powers prior to the 
19th century. As a result of this research, a number of papers were 
published in the Indian Year Book of International Affairs. A study 
on ‘‘The History of the Law of Nations in the East Indies,’’ written by 
the Chairman of the Society, has now been published by Clarendon Press 
(Oxford). 

At the same time a number of prominent international lawyers were 
invited to contribute articles on the history of the law of nations to a joint 
publication proposed by the Society. The papers written by them have 
been brought out in a special Supplement to the Indian Year Book of 
International Afairs 19641 Among the contributors to this volume are 
Professor Gesina van der Molen (Amsterdam), Dr. K. R. Simmonds (Di- 
rector of the British Institute of International Law), Dr. P. O’Higgins 
(Cambridge), Professor D. P. O’Connell (University of Adelaide), J. G. 
Starke, Q.C., ete. 

The Hon. President of the Society is Lord McNair (Cambridge) ; Chair- 
man and Director of Studies is Professor Charles Henry Alexandrowicz; 
and Secretary General is Mr. G. Goddard, Solicitor, London. 

The Society has established the Grotian Library and has held a number 
of meetings in which selected problems of the history of the law of nations 
(with special reference to contemporary problems) were discussed. 


C. H. ALEXANDROWICZ 
University of Sydney Faculty of Law 


1 Reviewed below, p. 1081. 
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ASIAN INSTITUTE OF INTERNATIONAL STUDIES 


The Asian Institute of International Studies held its second session dur- 
ing the four-week period from June 5 to June 30, 1967, at the College of 
Law of the University of the Philippines, Quezon City. Like the first one 
which was held last year at the same place, the second session of the Insti- 
tute was a great success. 

The lecturers this year were Professor Richard R. Baxter of the Harvard 
University School of Law; Professor Serge Lazareff, Legal Adviser, NATO 
Headquarters, Central Europe, and a lecturer at the Institut des Hautes 
Etudes Internationales, University of Paris Law School; and Professor 
J. J. Q. Syatauw, an Indonesian scholar who is presently the Faculty 
Chairman of the International Relations Course at the Institute of Social 
Studies, The Hague, Netherlands. 

Professor Baxter delivered the main course which consisted of a series 
of lectures on ‘‘Contemporary Problems in International Law.’’ Among 
other things, he examined (1) the sources of international law as found in 
state practice and, to a tremendous extent today, in treaties and in the 
resolutions of the General Assembly of the United Nations; (2) questions 
of jurisdiction, with particular reference to Jurisdiction at sea and to the 
extraterritorial reach of economic regulatory legislation; (3) the relation- 
ship between internal strife and international condict, with special focus 
on Viet-Nam; and (4) contemporary problems respecting the application 
of the laws of war (e.g., treatment of prisoners of war and use of modern 
weapons) in the context of the Viet-Nam war. 

Professor Lazareff discussed ‘‘Status of Forces Reece! He ana- 
lyzed about a hundred multilateral and bilateral agreements to define the 
general trends in each specific problem arising from the existence of such 
agreements. He paid particular attention to the NATO Status o? Forces 
Agreement, to the SEATO, and to the U.S.-Philippines Bases Agreement, 
with emphasis on the thorny issue of jurisdiction which naturally inspired 
an intensely open and frank discussion. 

Professor Syatauw dealt with ‘‘The New States and International Law.’’ 
He expressed the view that the emergence after World War II of a great 
number of states belonging mainly to Asia and Africa calls for a renewed 
appraisal of the attitudes of these new states with regard to international 
law in the light of more recent developments and situations. He was 
most concerned with the view expressed by some international experts on 
this matter to the effect that new states lacking the Western cultural back- 
ground in which international law was ‘‘created’’ would reject or at least 
resent certain parts of traditional international law and might thus cause 
a crisis in the field of international law. 

The lectures were attended by two staff members of the Directorate of 
Legal Services of the Air Department of Australia; a law lecturer at the 
University of Hong Kong; a public prosecutor from Singapore; a professor 
at the National Institute of Administration, Saigon, Viet-Nam; a graduate 
student from Japan; and two Koreans, one a lieutenant colonel in the Re- 
publie of Korea Air Force and the other the Secretary of the Korean As- 
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sociation of International Law. The participants from the Philippines in- 
cluded the Assistant Solicitor General, one Solicitor from the Department 
of Justice, four officers from the Department of Foreign Affairs, an As- 
sistant City Fiscal, a number of military lawyers, a dean of the graduate 
school of a private university and several practicing lawyers. 

Ceremonies were held at the closing of the session at which addresses 
were delivered by the Chairman of the Governing Body of the Institute, 
General Carlos P. Romulo, President of the University of the Philippines, 
and the Institute Director, Dean Vicente Abad Santos of the University of 
the Philippines College of Law. 

The session was held with the financial assistance of the Asia Foundation 
and under the auspices of the Philippine Society of International Law and 
the Law Center of the University of the Philippines. 


VICENTE ABAD SANTOS 


YOUNG LAWYERS’ INTERNATIONAL ASSOCIATION 


The Young Lawyers’ International Association held its annual congress 
in London, England, from July 24 through July 27, 1967, as guests of the 
English Young Bar Association. One of the highlights of the four-day 
conference was an address by Mr. Justice Scarman, Chairman of the Law 
Commission which keeps English law under review. The three main topics 
under study and discussion were the following: divorce in international 
law, international taxation of company distributions, and recognition and 
enforcement of foreign judgments. 

The Young Lawyers’ International Association is an association com- 
posed of young attorneys from some 34 different countries. The aims of 
this association are to familiarize the members with the laws of other 
countries and the problems of young attorneys in their own countries. 
The Association’s annual congress provides a forum for discussing and 
studying these questions, as well as an opportunity for the members to 
meet their fellow attorneys on a first-hand basis. 

Anyone interested in this association should write to Edward F. Farrell, 
American Vice President, Young Lawyers’ International Association, 
Claudio Coello 126, Madrid 6, Spain, or Rue de Prony 103, Paris 17, France. 


E. H. F. 


JUDICIAL DECISIONS 
By Arona E. Evans 
Of the Board of Editors 


War—vesting assets of enemy aliens under municipal legislation— 
recovery of property vested after Dec. 31, 1946—effect of treaty- 
waiver clause—Convention on Settlement of Matters Arising out of 
the War and the Occupation, 1952—determination of interest of - 
enemy aliens in assets of non-enemy alien company—the law of the . 
United States 


Guo. Nrmxaus & Co. v. Unrrep Srates. 378 F. 2d 944. 
Court of Claims, March 17, 1967. 


The plaintiffs, a Costa Rican company, together with five natural persons 
who were German nationals, brought an action for compensation for eash 
and negotiable securities which were vested in 1951 by the Attorney Gen- 
eral, acting in. pursuance of the Trading with the Enemy Act as amended.* 
The cash amounted to $76,535.83, and the market value of the securities 
on the date of vesting was estimated at more than $500,000; both cash and 
securities were on deposit in the name of the company in the National City 
Bank and the Chase National Bank of New York. The property was vested 
on grounds that it was located in the United States and belonged to, or 
was otherwise in the control of, residents of Germany, hence of nationals 
of a designated enemy country. The German plaintiffs contended that the 
company was the absolute owner of the property until they began to acquire 
beneficial interests in the assets, initially as of December, 1948,:and finally, 
as of January, 1951; consequently, they did not have any beneficial interest 
in the property on December 31, 1946, the date upon which the vesting 
power with respect to German property terminated, so that the vesting 
order of 1951 was unlawful. They maintained that they were entitled to 
recover the value of the property as of the date of vesting as well as the 
expected increment in value of the securities, had these not been sold by 
the Attorney General in 1951, which amounted to a total claim of more than 
$2,000,000. The defendant’s motion to dismiss the action and a later 
motion for summary Judgment were denied.2 The Court of Claims held 
per curiam that the vesting order was unlawful, as the Alien Property 
Custodian or his successor, the Attorney General, had no power in 1951 to 
vest property located in the United States and acquired by German na- 
tionals after December 31, 1946. 

It was shown that Gmo. Niehaus & Co. was established in Costa Rica in 
1925 by Wilhelm Niehaus as a sociedad en comandita por acciones, or kind 


150 U.S.C. App. §§1~40. 
2157 F. Supp. 428 (Ct. CL, 1957); 170 F. Supp. 419 (Ct. OL, 1959), 53 A.J.I.L. 962 
(1959). 
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of joint-stock company, with shares held by him and by his descendants in 
Costa Rica and in Germany. During the Second World War the assets 
in the United States belonging to the company and the personal accounts 
here of the Costa Rican members of the family were blocked, and the com- 
pany was listed in the Proclaimed List of Certain Blocked Nationals; the 
Costa Rican shareholders, following their deportation from Costa Rica, 
were interned in the United States during the war. The company’s assets 
were unblocked by December 14, 1948, so that transfer of these assets to 
German stockholders then became possible and was partly effected as of 
that date, the balance as of January 8, 1951. It was clear, in the opinion 
_ of the court, that the Costa Rican company and not the German nationals 
had possession of the assets at issus on December 31, 1946, when the vesting 
power relating to German assets in the United States terminated. 

Some four months after the formal closing of the proof, the defendant 
attempted to introduce another affirmative defense to the effect that, even 
if the vesting order of 1951 were unlawful, the Court of Claims had no juris- 
diction over the plaintiff’s action by reason of the provision of Article 
3(2) of Chapter 9 of the Convention on the Settlement of Matters Arising 
out of the War and the Occupation, signed by the United States, the United 
Kingdom, and France with the Federal Republie of Germany on May 26, 
1952: 


The Federal Republic recognizes that no claims of any kind arising 
out of acts or omissions of the Three Powers or any one of them, or of 
organizations or persons who have acted on their behalf or under their 
authority, which took place in respect of Germany, German nationals 
or German property, or in Germany, between 5 June 1945 and the entry 
into force of the present Convention, may be asserted by the Federal 
Republie or by persons subject to its jurisdiction against the Three 
Powers or any one of them or against organizations or persons who have 
acted on their behalf or under their authority.® 


The trial commissioner sustained che plaintiff’s objection that this defense 
came too late in the proceedings to be considered. The defendant argued, 
however, that, as this defense thrust to the jurisdiction of the court, it could 
be raised at any time in the proceedings. Concluding that the jurisdiction 
of the court was not affected by the provision of the convention, the 
Court of Claims said: 


We do not think that this Convention provision is Jurisdictional in 
the sense that it narrowed the pre-existing power of this court. A 
treaty, can, of course, limit the court’s jurisdiction (Hannevig v. 
United States, 84 F. Supp. 743, 114 Ct. Cl. 410 (1949)), but the issue 
always is whether the particular treaty-provision had that effect or 
merely established a substantive rule to be applied by the couris like 
other substantive legislation is applied. Hannevig dealt with a treaty 
which provided specifically for international arbitration of the very 
claim on which suit had been filed in this court; naturally, the court 
concluded ‘‘that our jurisdiction of plaintiff’s claim has been effectu- 
ally withdrawn.” Id. 84 F. Supp. at 745, 114 Ct. Cl. at 415. See 
Seery v. United States, 180 Ct. Cl. 481, 490 (1955). 


86 U. 8. Treaties 4411; 332 U.N. Treaty Series 219; 49 A.J.I.L. Supp. 100 (1955). 
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The Bonn Convention, on the other hand, is more easily read as 
doing away with certain rights Germany and its nationals might 
otherwise have had—rather than as affecting this court’s jurisdiction 
under 28 U.S.C. §1491, or any other court’s jurisdiction (including 
that of international tribunals). The treaty is framed in terms of 
personal and national rights and claims, not in terms of judicial power 
or authority. It does not seem to speak any differently than a sub- 
stantive Congressional statute which rearranges rights and cuts off 
possible claims without affecting judicial power or repealing pro 
tanto a general grant of jurisdiction like 28 U.S.C. §1491. . . . So far 
as we can see, the objectives of the treaty-waiver will be adequately 
served by interpreting the provision as substantive and not juris- 
dictional.* 


Practice indicated that ‘‘the courts do not appear to have treated interna- 
tional post-war waivers (comparable to the Bonn Convention) as juris- 
dictional clauses, but simply as substantive provisions of law depriving 
the claimant of possible rights.’?> The court also noted that the ‘‘treaty- 
waiver” in the Bonn Convention only concerned cleims connected with the 
Second World War or the military occupation thereafter and could not be 
extended to rights in property located in the United States which rights 
were not acquired by plaintiffs until two or more years after the termina- 
tion of the vesting power as to German assets. 

The defendant then attempted to advance as another jurisdictional de- 
fense the argument that the 1941 amendments to the Trading with the 
Enemy Act had the effect of giving the German shareholders a ‘‘severable 
interest’’ in the assets of the company in proportion to the actual number 
of shares held by them and that such interest, having been acquired before 
December 31, 1946, could be vested until the termination of the general 
vesting power in 1953. Although the court was of the opinion that this 
defense should have been raised when the suit was brought in November, 
1956, rather than ten years later, it had to be considered because it involved 
the question of the court’s jurisdiction. If this defense had merit, then the 
property was lawfully vested In 1951, and no suit to recover compensation 
could be entertained by the court. With regard to this point, the court 
said: 

Under the far-reaching terms of Section 5(b) of the Trading With 
the Enemy Act, 50 U.S.C. App. §5(b), as added in 1941, the President 
probably could have directed, if he had thought it wise, that the pro- 
portionate ‘‘interest’’ of enemy stockholders in the assets of a non- 
enemy corporation could or would be deemed their own ‘‘property’’ 
and subject to separate vesting and seizure, just as he authorized the 
vesting of the enemies’ shares of stocks in these corporations. . . . For 
us the crucial fact is that he gave no such direction or authorization, 
and the Government did not—except in special circumstances (not 
pertinent here)—treat an enemy shareholder’s ‘‘proportionate inter- 
est’’ in such corporate property as a ‘‘severable interest’’ or separate 
property which was itself subject to vesting and was to be considered 
for the Act’s purposes as enemy-owned property. 


The power to vest enemy property was given in Executive Order No. 
9095, March 11, 1942, as amended from time to time (see 50 U.S.C. 


4373 F. 2d 944 at 957. 5 Ibid. 
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App. §6, note). This directive permitted the seizure of all the United 
States assets of foreign non-enemy corporations as to which certain 
determinations were made; enemy-owned shares of stock could also be 
seized; but no provision was made for separately seizing the ‘‘pro- 
portionate’’ or ‘‘severable’’ ‘‘interest’’ of the enemy shareholders in 
the company’s assets. Defendant would apparently have us find this 
authority in the catch-all authority to vest ‘‘any other property or 
interest within the United States of any nature whatsoever owned or 
controlled by, payable or deliverable to, held on behalf of or on ac- 
count of, or owing to, or which is evidence of ownership or control by, 
a designated enemy country or national thereof.’’ The difficulty is that 
this provision was not interpreted, so far as we are informed, to cover 
a shareholder’s ‘‘proportionate interest’’ in the corporate assets. De- 
fendant is unable to point to any compulsory vesting orders seizing 
such a ‘‘proportionate interest’’ and we know of none.® The position 
of the Alien Property Custodian and his successor, the Attorney Gen- 
eral, seems to have been that these undifferentiated ‘‘shares’’ of assets 
should not normally be considered enemy property or interests. Con- 
sistently with that position, the terms of the vesting order in this case 
give no indication of reflecting the view that shareholders’ ‘‘pro- 
portionate interests’’ were being vested. On the contrary, the order 
is phrased as if the vested property was owned outright, in the ordi- 
nary sense, by the German plaintiffs.’ 


An examination of the cases cited by the defendant in support of the 
theory of ‘‘severable interest’’ did not support this argument, according 
to the eourt. 

With regard to the amount of recovery available to the plaintiffs, the 
court held that the German nationals (the company was not found to have 
a beneficial interest in the vested property) should be allowed the value 
of the cash and the value of the securities at the time of their sale following 
the vesting order, or a total of $602,862.95, with no allowance for possible 
post-sale increment in value of the securities or for interest. The value 
of 190 shares of common stock issued by International Nickel Co., which 
had not been sold by the Attorney General in 1951 because the Canadian 
Alien Property Custodian had a prior claim to them, was held recoverable 
to the German plaintiffs in the amount of $6,770.21, but subject to pay- 
ment and collection upon the authorization of the Canadian Alien Property 
Custodian.® 


War claims—statute of imitations—Treaty of Peace with Japan, 1951 
JAPANESE War Notes CLAIMANTS ASSOCIATION OF THE PHILIPPINES 
Inc. (JAPWANCAP, Inc.) v. Untrep Staves. 373 F. 2d 356. 

Court of Claims, February 17, 1967. 


The plainiiff, a Philippine corporation of 180,000 to 150,000 members, 
owned three and a half-billion pesos in real and counterfeit Japanese 


6 United States v. Algemene Kunstzijde Unie, 226 F.2d 115, 118 (C.A. 4, 1955), 
cert. denied, 350 U.S. 969, 76 S.Ct. 433, 100 L.Ed. 841 (1956), involved a vesting order 
entered, into by agreement, and the decision was limited to that special circumstance 
[Footnote by the Court, 373 F. 2d 944, at 960]. 

7373. BF. 2d 944 at 959-960 (emphasis supplied by Court). 

8 50 U.S.C. App. $$7(e), 9(a), 23. 


1967] JUDICIAL DECISIONS 1065 


currency. The corporation petitioned the Court of Claims for (1) re- 
imbursement for the counterfeit Japanese currency in its possession, which 
had been issued by United States military forces during the Second World 
War for use in the Philippines; (2) redemption of currency in its posses- 
sion issued by Japanese military occupation forces for use in the Philip- 
pines; and (3) payment of its claims against Japan for the loss of human 
life and for physical damage. The total claim against the United States 
amounted to about $10,000,000,000. The court dismissed the petition for 
want of jurisdiction over the claim, as the six-year statute of limitations 
had run before the suit was instituted. 

The plaintiff based its claim for indemnification by the United States 
of its rights against Japan upon the Treaty of Peace between the Allied 
Powers and Japan of 1951, which provided in Article 14(b) that 


Except as otherwise provided in the present Treaty, the Allied 
Powers waive all reparation claims of the Allied Powers, other claims 
of the Allied Powers and their nationals arising out of any actions 
taken by Japan and its nationals in the course of the prosecution of 
the war, and claims of the Allied Powers for direct military costs of 
oceupation.? 


Judge Durfee stated that the plaintiff’s rights under the treaty were fixed, 
for purposes of bringing the claim, on the date of proclamation, April 28, 
1952, ‘f. . . as there existed only an indefinite possibility that events would 
take place which would alter the treaty and concomitantly plaintiff’s rights 
under it.’’? To the plaintiff’s contention that the defendant had con- 
cealed the fact that the currency was counterfeit and that the plaintiff 
became aware of it only in 1964, so that the running of the statute was 
affected thereby, Judge Durfee stated that the statute of limitations was 
toed once the plaintiff became aware of its potential claim. The eourt was 
satisfied that the printing of ‘‘Mickey Mouse Currency” by United States 
and Australian military forces for use in the Philippines and the circula- 
tion of worthless currency by Japan there were well-known facts by 1946. 


Jurisdiction over aliens—international criminal. jurisdiction—ob jective 
territorial principle —jurisdiction over extraterritorial conspiracy to 
commit and commission of offense within United States—the law of 
the United States 

Rivarp v. Unirep States. 375 F. 2d 882. 

U.S. Ct. App., 5th Cir., April 18, 1967. 


Lucien Rivard and three other appellants, Canadian nationals, were 
extradited from Canada to the United States on charges of conspiracy to 
smuggle heroin into the United States in violation of 21 U.S.C. §174. 
Rivard was also charged with the substantive offense of causing seventy- 
six pounds of heroin to be smuggled into the United States. The appel- 
lants appealed their convictions on these charges on grounds, inter alia, 
that the trial court did not have jurisdiction to try an alien for con- 


13 U. 8. Treaties 3169; 136 U.N. Treaty Series 45; 46 A.J.I.L. Supp. 78 (1952). 
2373 F. 2d 356 at 358. 
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spiring outside the United States to commit a crime against the United 
States in which several of the overt acts were committed within the United 
States by a co-conspirator. The Court of Appeals affirmed the convictions. 

With respect to the matter of jurisdiction, Judge Dyer noted that ‘‘the 
mere physical presence of the four alien appellants before the court did 
not give the District Court jurisdiction. The question remains whether 
their conduct without the United States had such a deleterious effect within 
the United States [as] to justify this country in prohibiting the con- 
duct.’’+ Pointing out that there are five principles of international erimi- 
nal jurisdiction, he observed that the territorial principle was commonly 
used and that the trial court’s jurisdiction was based upon this principle. 
It remained to be shown, however, whether the subjective or objective views 
of the territorial principle applied in this case. Judge Dyer found that 
the instant case closely paralleled the situation in Ford v. United States 
in which the Supreme Court subscribed to the objective view of the terri- 
torial principle.? It was clear that the extraterritorial conspiracy had been 
designed to have its effect within the United States. 

As for the substantive count against Rivard of causing heroin to be 
smuggled into the United States, the court concluded that the trial court’s 
jurisdiction to try him for conspiracy to smuggle narcotics of necessity 
extended to the act of smuggling. The court said: 


There is nothing in the objective territorial principle announced 
in Strassheim, Ford and Marin® which creates a jurisdictional distine- 
tion between a substantive offense and a conspiracy. International law 
did not prohibit the District Court from assuming jurisdiction over 
all defendants and offenses alleged in this case and the jurisdictional 
principles of the United States announced in Strassheim, Ford and 
Marin permitted the Court to do so. We conclude that, when a 
substantive offense is committed within the territorial limits of the 
United States, as the smuggling of the 76 pounds of heroin was here, 
the Court has jurisdiction over an alien principal whose participation 
was all without those territorial limits.4 


Confiscation of property of American nationals abroad—denial of in- 

come tax deduction for loss thereof—the law of the United States 
SCHWEITZER V. COMMISSIONER OF INTERNAL REVENUE. 376 F. 2d 30. 
U.S. Ct. App., 8rd Cir., April 14, 1967. 


The petitioners, Paul and Friedel Schweitzer, sought to claim a deduc- 
tion on their joint income tax in 1959 for the loss of property, owned by 
Paul Schweitzer, by confiscation in 1949 and 1952 pursuant to decrees 
issued by the Presidium of the Hungarian People’s Republic. The claim 
was based on Section 165(a) of the Internal Revenue Code, 1954.4 They 


1375 F.2d 882 at 885, citing American Law Institute, Restatement, Second, Foreign 
Relations Law of the United States, $18. 2273 U.S. 593 (1927). 

8 Strassheim v. Daily, 221 U.S. 280 (1911); Ford v. United States, 273 U.S. 593 
(1927); Marin v. United States, 352 F.2d 174 (U.S. Ct. App, 5th Cir., 1965). 

4375 F.2d 882 at 887-888. 

1 See. 165(2) GENERAL Rutz: There shall be allowed as a deduction any loss sus- 
tained during the taxable year and not compensated for by insurance or otherwise. 
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argued that until the Foreign Claims Settlement Commission? paid Paul 
Schweitzer the amount of $1,069.42 in 1959, in settlement of this claim, the 
petitioners had no reason to assume that there was no prospect for re- 
covery of the losses brought about by confiscatory decrees. 

The Court of Appeals in a per curiam opinion affirmed the finding of the 
Tax Court of the United States that the petitioners had no reasonable 
prospect of future recovery for said losses prior to 1959, and were, conse- 
quently, not justified in filing for such deduction in 1959. 


Inheritance by non-resident aliens—requirement of reciprecity—the 
law of Califorma 

In RE Estate or ČHICHERNEA. 57 Calif. Reporter 185, 424 Pac. 2d 
687. 

Supreme Court of California, March 8, 1967. 


A California decedent left her estate to heirs in Rumania. Arguing 
that Rumanian law did not give United States nationals the rigkt to take 
property by inheritance on the same terms as Rumanian nationals, Cali- 
fornia sought to escheat the estate under Section 259 of the Probate Code.* 

The California Supreme Court held that Rumania allows “f... our 
eitizens to inherit economically significant property interests on terms of 
full equality with its own citizens and residents,’’* and that the court 
below had erred in finding that there was no reciprocity in terms of Section 
259. Noting that a similar problem was at issue with regard to inheritance 
by Soviet nationals in Estate of Larkin Justice Tobriner reviewed the 
record of Rumanian statutes and opinions of experts on Rumanian law 
which was before the trial court and concluded that, although Rumanian 
law is not geared to the concept of ‘‘inherent’’ or ‘‘natural rights,’’ never- 
theless it did not discriminate against American nationals in regard to 
inheritance. An extensive examination of practice between the two states 
in the matter of inheritance indicated that nationals of the United States 
and other aliens enjoyed inheritance rights on an equal basis with Ru- 
manian nationals. California also contended that, at the time of decedent’s 
death in 1958, the Rumanian Disposition Law of 1941 forbade the 
disposition of proceeds of estates without prior official approval, thereby 


2 International Claims Settlement Act of 1949 as amended, 22 U.S.C. $1621 et seq. 
(Supp., 1964). 

1 Sec. 259 conditions the validity of testamentary gifts to nonresident aliens ‘‘upon 
the existence of a reciprocal right upon the part of citizens of the United States to 
take ... property upon the same terms and conditions as residents and citizens of the 
respective countries of which such aliens are residents. ...’’ 

The statute contains two parts, identically worded but for the fact that one refers 
to personal property and the other to realty. 

The nonresident aliens bear the burden of establishing reciprocity (Frob. Code 
$259.1) 5; if they fail to do so, and if there are no qualified takers, then the State may 
claim the property by escheat. (Prob. Code §259.2) [Note by Court, 57 Calif. Reporter 
135 at 137]. 2 Ibid. 

8 52 Calif. Reporter 441, 416 Pac. 2d 473 (Sup. Ct. Calif., 1966); Dist. Ct. App. 
decision, 44 Calif. Reporter 731, digested in 60 A.J.LL. 128 (1966). 
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setting up a legal barrier to freedom of enjoyment of such property by 
American nationals. Justice Tobriner found, however, that this law, 
which was repealed in 1959, had been designed as an exchange control 
measure for the control of the export of currency and that it had not 
affected the use of property within the country. 


Nationality—conditions of naturalization of aliens—burden of proof 
of good character on alien—the law of the United States 

PETITION oF Mitan. 266 F. Supp. 545. 

US. Dist. Ct., C.D. Calif., April 18, 1967. 


Millan, a Mexican national, filed a petition for naturalization following 
the suspension of deportation proceedings against him.t Preliminary hear- 
ings on the petition were held by an officer of the Immigration and 
Naturalization Service, who then recommended to the District Court that 
the petition be denied. The court ordered that the petition for naturaliza- 
tion be denied on the ground that the petitioner had failed to carry the 
burden of showing that he was eligible for citizenship. 

The record before the court included, inter alia, the transcript of the 
deportation proceedings in which the petitioner had admitted his involve- 
ment with the Fair Play for Cuba Committee, the July 26th Movement and 
similar groups, and association with known or suspected affiliates of the 
Communist Party. The transcript of the hearings on the petition brought 
out the point that the petitioner had been involved in a movement which 
sought to obtain military matériel for the purpose of overthrowing the 
Government of Nicaragua. Although Millan stated to the court that he had 
changed his views with regard to these matters, Judge Ferguson held that 
the record of the five years preceding the filing of the petition did not 
demonstrate that Millan had fulfilled the requirements of Section 316 (a) 
(3) of the Immigration and Nationality Act of 1952, 8 U.S.C. §1427 


(a) (3)? 


1 Millan entered the United States in 1949, but was not admitted for permanent 
residence. His deportation was ordered in 1965; the order was affirmed by the Court 
of Appeals. Millan-Garcia v. Immigration and Naturalization Service, 343 F.2d 825 
(U.S. Ct. App., 9th Cir., 1965). Millan then petitioned for a writ of certiorari to the 
Supreme Court which in a per curiam opinion directed that the judgment below be 
vacated and the case remanded to the Court of Appeals ‘upon examination of the entire 
record and in light of the representations of the Solicitor General that the petitioner 
will be afforded an opportunity to apply for citizenship and that there will be no de- 
portation proceedings until such determination.’’? 382 U.S. 69 (1965). In January, 
1966, the Court of Appeals directed that Millan be allowed to file a petition for 
naturalization. 266 F. Supp. 545 at 546. 

2‘*No person... shall be naturalized unless such petitioner ... (3) during all 
the periods referred to in this subsection has been and still is a person of good moral 
character, attached to the principles of the Constitution of the United States, and well 
disposed to the good order and happiness of the United States.’’? 66 Stat. 242; 47 
A.J.I.L. Supp. 29 at 37 (1953). 
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Nationality—neutral ahen—eligibility for naturalization after volun- 
tariy refusing military service—the law of the United States 

PETITION or Giz. 264 F. Supp. 262. 

U.S. Dist. Ct., C. D. Calif., Feb. 8, 1967. 


In seeking naturalization, the petitioner, a Turkish national, tried to 
establish that he was not permanently barred from naturalization under 
8 U.S.C. §1426, by reason of his having been exempted from service in the 
United States armed forces in 1942 at his request. He argued that he had 
been advised by Turkish officials to retain his nationality, that as a student 
he would not have received further support for his education from Turkey 
if he had joined the American forces, and that in freely signing the waiver, 
he had not acted intelligently. In a memorandum opinion, Judge Fergu- 
son held that the petitioner had voluntarily waived military service and that 
his status as a neutral alien did not mitigate this act.* 


FOREIAN CLAIMS SETTLEMENT COMMISSION OF THE UNITED STATES 


Claim for loss of ship under Title II of War Claims Act of 1948 as 
amended—establishment of title to assets forcibly transferred to 
trustee under Nazi law—award limited to velue of ship on date of 
loss less partial compensation under Settlement Agreement 

In THE MATTER OF THE LAIM of ARNOLD BERNSTEIN. Claim No. 
W-4502. 

Decision No. W-21545, April 12, 1967; Final Decision, May 17, 1967. 


Arnold Bernstein, a naturalized American national, sought to recover 
$2,257,492.00, under Title II of the War Claims Act of 1948, as amended,” 
for the loss of the ship, S.S. Pennland, as a direct consequence of military 
action during the Second World War. The ship belonged to the Red 
Star Line, a limited liability company organized under German law, in 
which Bernstein had acquired 98% of the stock in 1935. In January, 
1937, the claimant was arrested in Germany on charges of treason and 
violations of foreign exchange laws. He was convicted and sentenced to 
three and a half-years’ imprisonment. While serving his sentence, Bern- 
stein was forced to transfer his assets im Red Star Line, Ltd., to Marius 
Boeger as trustee. Subsequently, Boeger turned the two vessels owned by 
the Line over to the Chemical Bank New York Trust Co. in order to 
liquidate mortgages on them which were held by the Chemical Bank. The 
Bank then sold the ships to the Holland-America Line. The Red Star Line 
was liquidated in June, 1939; Bernstein was released from prisor in July, 
1939; the S.S. Pennland was sunk by German action on April 25, 1941. 

After the war Bernstein sought to re-establish his interests in the ship- 
ping business, claiming that he had been deprived of same by duress. He 
was unsuccessful in his claim to assets of the Arnold Bernstein Line which 


1 An earlier phase of this case was heard in Giz v. Brownell, 240 F. 24 25 (U.S. Ct. 
App., D.C. Cir, 1956). 
276 Stat. 1108, 1109, 1110 (1962); 50 U.S.C. App. §§2017a(b), 2017c, 2017d (1964). 
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he had transferred on similar terms to the Red Star Line. The Court of 
Appeals for the Second Circuit, invoking the act of state doctrine, refused 
to rule upon the validity of the acts of the Nazi Government. Bernstein 
was more successful in his attempt to recover the assets of the Red Star 
Line, as the Court of Appeals took cognizance of a ‘‘ ‘supervening expres- 
sion of Executive Policy’,’’ enunciated in April, 1949, whereby the act 
of state doctrine was suspended with regard to forcible transfers of prop- 
erty under Nazi law. The fourth action brought by Bernstein in con- 
nection with his claim to the Red Star Line assets was settled out of court 
in 1955.5 He received $103,500.00 on behalf of his claim to the SW. 
Pennland. 

The claimant contended before the Commission that the courts had not 
determined the issue of duress and that he had reserved the right to bring 
a claim under the War Claims Act for his losses, despite the 1955 settle- 
ment. In a decision of April 12, 1967, the Commission denied Bernstein’s 
claim on grounds that he had not shown whether the 1955 settlement fully 
compensated him for the loss of the S.S. Pennland nor whether he had 
actually reserved any claim under that settlement for future adjudication 
under the War Claims Act. 

At a hearing on May 9, 1967, the claimant submitted to the Commission 
the Settlement Agreement of March, 1955, releases executed in pursuance 
thereof, and a Stipulation of Discontinuance. The Commission also re- 
viewed the litigation involving the claimant. On the basis of the entire 
record, the Commission found that the 1938 transfer of the claimant’s 
interest in the Red Star Line to a German trustee did not divest him of 
title in the assets thereof, including the 8.8. Pennland. The Commission 
also held that the Settlement Agreement did not affect claimant’s rights 
respecting war losses and that he could be said to have reserved his right 
to bring a claim under the War Claims Act for the loss of the ship. 
Estimating the value of The Pennland at $1,181,005.02, as of April 25, 
1941, the Commission awarded this sum to Bernstein less the $103,500.00 
which he received in partial compensation under the Settlement Agree- 
ment. No interest was allowed on the claim. 


3 Bernstein v. Van Heyghen Frères Société Anonyme, 163 F. 2d 246 (U.S. Ct. App., 
2d Cir., 1947), cert. den., 332 U.S. 772 (1947); digested in 42 A.J.I.L. 217 (1948). 

4 Bernstein v. Nederlandsche-Amerikaansche Stoomvaart-Maatschappij, 210 F. 2d 
375 (U.S. Ct. App, 2d Cir., 1954), digested in 48 A.J.I.L. 499 (1954); Department of 
State Press Release, No. 296, April 27, 1949, ‘‘ Jurisdiction of United States Courts re 
Suits for Identifiable Property Involved in Nazi Foreed Transfers.’’ 

5 Other actions included Bernstein ~v., Nederlandsche-Amerikaansche Stoomvaart- 
Maatschappij, 76 F. Supp. 335 (U.S. Dist. Ct., S.D.N.Y., 1948), digested in 42 A.J.LL. 
726 (1948); aff’d. in part, modified in part, 173 F. 2d 71 (U.S. Ct. App., 2d Cir., 1949), 
digested in 44 A.J.1.L. 182 (1950); and Bernstein v. Nederlandsche-Amerikaansche 
Stoomvaart-Maatsehappij, also known as Holland-America Line v, Chemical Bank and 
Trust Company, Civ. 31-555, which was settled out of court. 
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INTERNATIONAL ÅRBITRATION 


Boundary dispute—interpretation of 1902 Award in Argentina-Chile 
boundary dispute—estoppel in international lutigation—interpreta- 
tion of critical date—walidity of evidence of occupation of territory 
—principles of interpretation of arbitral award—scope of function 
of arbitral tribunal called upon to interpret earlier arbitral award— 
determination of riwer boundary as following major channel 


AWARD OF HER MAJESTY QUEEN ELIZABETH JJ For THE ARBITRATION 
OF A CONTROVERSY BETWEEN THE ARGENTINE REPUBLIC AND THE 
REPUBLIC OF CHILE CONCERNING CERTAIN PARTS OF THE BOUNDARY 
BETWEEN THEIR TERRITORIES. 


Court of Arbitration, November 24, 1966.1 


In 1902 King Edward VII made an award with respect to a section of the 
southern boundary between Argentina and Chile.” In 1964 Chile invited 
the United Kingdom to intervene as arbitrator with respect to certain 
questions in dispute with Argentina as to the interpretation and fulfillment 
of part of this award. Argentina pointed out that the Argentina-Chile 
Mixed Boundary Commission in a decision of 1955 had delimited some of 
the disputed area but agreed to British arbitration of the remaining area 
under dispute. The arbitration was to be conducted under the terms of 
the Argentina-Chile General Treaty of Arbitration of 1902 £ and the agree- 
ment of April 1, 1965, for arbitration (compromiso) between the United 
Kingdom and the two parties.‘ A Court of Arbitration was appointed, 
composed of Lord McNair, President, Mr. L. P. Kirwan, Brigadier K. M. 
Papworth, and Professor D. H. N. Johnson, Registrar. 

The Court was faced with the following question: 


To the extent, if any, that the course of the boundary between the 
territories of the Parties in the Sector between boundary posts 16 and 
17 has remained unsettled since the 1902 Award, what, on the proper 
interpretation and fulfilment of that Award, is the course of the 
boundary in that Sector ? 5 


There was little doubt on the part of either party that a geographical error 
had been made in the demarcation of the boundary in 1903, and that the 
course of the River Encuentro was not clearly identified. Argentina con- 
tended that any such error did not necessitate the Court’s reinterpretation 
of the Award as a whole, whereas Chile took the position that only the 
two extremes of the boundary as laid down in the Award should be re- 
garded as fixed and that the sections in between should be open to re- 
consideration. The disputed area itself consisted of relatively sparsely 
settled mountain valleys given over to cattle and sheep grazing. 

Before treating the main questions, the Court dealt with the questions 
of ‘‘estoppel’’ and ‘‘eritical date.’ Chile argued that Argentina, having 

1 London, H.M. Stationery Office, 1966. 295 Brit. & For. State Papers 162. 


395 Brit. & For. State Papers 759; 1 A.J.I.L. Supp. 292 (1907), 6 ibid. 79 (1912). 
4 Award 14~16. 5 Art. I(1), Compromiso, ibid. 14. 
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made certain representations to Chile in 1918-15 about part of the dis- 
puted boundary, was now estopped from denying this position. In reply 
Argentina noted that Chile had issued a series of official maps between 
1918 and 1952 which showed Chilean acceptance of a line different from 
that now contended for, so that Chile was estopped from changing its 
earlier position. The Court, citing the decision of the International Court 
of Justice in the Case concerning the Temple of Preah Vihear (Cambodia 
v. Thailand), Merits ({1962] I.C.J. Rep. 6), and in particular the separate 
opinion of Vice President Alfaro, at p. 39 of the report, said that 


... there is in international law a principle, which is moreover a 
principle of substantive law and not just a technical rule of evidence, 
according to which ‘‘a State party to an international litigation is 
bound by its previous acts or attitude when they are in contradiction 
with its claims in the litigation.” ... This principle is designated 
by a number of different terms, of which ‘‘estoppel’’ and ‘‘preelu- 
sion’’ are the most common. But it is also clear that these terms are 
not to be understood in quite the same sense as they are in municipal 
law.... That this principle can operate with decisive effect in 
international litigation, and especially in a boundary dispute, is clear 
from the Temple case itself. . . .° 


The Court found that ‘‘. .. no claim of estoppel is made out by either 
Party against the other, and that therefore both Parties are free without 
preclusion of any kind to put forward their respective contentions as re- 
gards the course of the boundary.’’* The Court added that ‘‘. . . neither in 
the correspondence of 1913-15 nor in that of 1952 does the Court find any 
evidence—as has at times been asserted by Chile—of any common under- 
standing, express or implied, between the Parties that the boundary should 
follow the line now contended for by Chile.” 3 

With regard to the ‘‘critical date’’ or date after which the Court would 
be precluded from hearing evidence of the parties’ activities, ‘‘. . . the 
Court has considered the notion of the critical date to be of little value 
in the present litigation and has examined all the evidence submitted to it, 
irrespective of the date of the acts to which such evidence relates.” ® 

The Court rejected the Chilean contention that the 1902 Award only 
determined the positions of the two extremes of the disputed boundary, 4.e. 
the locations of Boundary Posts 16 and 17, and that any challenge to the 
intervening boundary area meant that the present Court should disregard 
the 1902 Award and draw a new boundary line in the disputed area. 


Without even considering the question whether such a view is con- 
sistent with the validity of the Award, the Chilean thesis is defective 
in so far as it implies that the 1902 Award settled not so much a line 
as the principles aceording to which a line might be drawn. The 
Chilean thesis also seems to regard the boundary laid down by the 
Award as made up of a number of self-contained sectors rather than 
(as in fact it was) a continuous line. Although sectors ean be said 
to ‘have come into existence as a matter of fact with the erection of 


e Ibid. 66. 7 Ibid. 68. 
8 Ibid, ə» bid. 69. 
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boundary posts by the Demarcation Commission in 1903, the sector 
between Boundary Posts 16 and 17 had no separate juridical existence 
until it became necessary to define the area in dispute for the purposes 
of the present arbitration. It is significant that, for the purpose of its 
operations, the Mixed Boundary Commission divided the boundary line 
not into sectors between boundary posts but into Sections of 2 degrees 
of latitude each. Moreover, the very form of the Question in Article 
I(1) of the Compromiso— ‘To the extent, if any, that the course of 
the boundary between the territories of the Parties in the Sector 
between boundary posts 16 and 17 has remained unsettled since 
the 1902 Award’’—expressly envisages the possibility that a rupture 
of the line between these two posts need not be a ‘‘total rupture.’’*° 


The Court found that the disputed area was a stretch of territory between 
Boundary Post 16 and the Confluence and Boundary Post 17 and Cerro 
de la Virgen, and that the Mixed Boundary Commission had confirmed this 
line in 1955. The boundary in these two areas was Boundary Post 16 
on the north bank of the River Palena, across the Palena to the mouth of 
the River Encuentro, thence along the Encuentro to the Confluence, and 
Cerro de la Virgen along the local water-parting south to the northern 
shore of Lake General Paz at Boundary Post 17. The disputec area was 
thus confined to the territory between the Confluence and Cerro de la 
Virgen. p 

Chile endeavored to show its effective occupation of the disputed area, 
especially between 1928 and 1952, by offering extensive ‘‘fulfilment ma- 
terial,’’ inter alia, registration of land titles, imposition of land tax, regis- 
tration of births, electoral rolls. Argentina, while countering with its own 
‘fulfilment material,” argued that such evidence was immaterial as the 
‘interpretation and fulfilment of the Award’’ within the terms of the 
compromiso was a matter for the Court’s consideration only. In regard 
to the function of the ‘‘fulfilment material,” the Court said: 


The evidence is more fully documented as regards some parts of the 
disputed zone than as regards others. But, taken as a whole, the 
evidence is just what one would expect im any disputed zone. It 
shows settlers not surprisingly turning to the authorities of both 
countries in case of need and doing their best to keep on good terms 
with both sides. The evidence is quite insufficient to establish any 
abandonment by Argentina of her rights under the 1902 Award or 
any acquisition of title by Chile through adverse possession of 
territory adjacent to those parts of the boundary line settled in 1902- 
08. No more, in the Court’s view, does the evidence establish that the 
parts of the line remaining unsettled in 1908 have subsequently become 
settled in the sense now contended for by Chile. 


The Court then turned to the task of determining the ‘‘interpretation 
and fulfilment’’ of the 1902 Award with regard to the disputed part of 
the boundary : 


The Parties have a very different approach to the phrase ‘‘interpre- 
tation and fulfilment.” While both sides agree that there are certain 


10 Ibid, 72-73 (emphasis supplied by Court). 
11 Ibid. 76. 
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principles of interpretation which apply to an Award just as much 
as to any other instrument, including in particular a treaty, Argentina 
considers that there are certain features about an Award which render 
it inappropriate to apply to such an instrument all the principles of 
interpretation which may properly be used in the case of a treaty. 
For example, Argentina adopts a reserved attitude towards the use 
of preparatory work and the subsequent practice of the Parties as 
aids to the interpretation of an Award. Chile, on the other hand, 
thinks that in interpreting the 1902 Award the Court should take into 
account the circumstances surrounding the Award, including especially 
various reports and letters of Sir Thomas Holdich,? and also the 
manner in which the Award has subsequently been interpreted by 
the Parties. Under this latter heading she includes even the attitude 
and conduct of both the inhabitants of the disputed area and the local 
Chilean authorities. 

The Court is of the view that it is proper to apply stricter rules to 
the interpretation of an Award determined by an Arbitrator than to a 
treaty which results from negotiation between two or more Parties, 
where the process of interpretation may involve endeavouring to 
ascertain the common will of those Parties. In such cases it may be 
be helpful to seek evidence of that common will either in preparatory 
documents or even in subsequent actions of the Parties. But with 
regard to the 1902 Award, the Court is satisfied that, in order to 
determine the intention of the Arbitrator, it is not necessary to look 
outside the three documents of which the Award consists, namely the 
Award itself and the Report and Maps referred to in Article V of 
the Award. It is not so much a question of the Arbitrator’s intention 
as of that intention being frustrated by an incorrect appreciation of 
the geography. As for the subsequent conduct of the Parties, in- 
eluding also the conduct of private individuals and local authorities, 
the Court fails to see how that can throw any light on the Arbitrator’s 
intention.7% 


The Court eontinued: 


Having regard to the place of the expression ‘‘ proper interpretation 
and fulfilment of that Award’’ (2e., the 1902 Award) in the Question 
put in the Compromiso, the Court is satisfied that the task of interpre- 
tation and fulfilment is one mainly for the Court, although naturally 
it will expect to derive some assistance in its task from the manner in 
which the Parties have attempted to interpret and fulfil the Award. 
But the whole purport of the Compromiso is that, the Parties having 
failed to interpret and fulfil the Award themselves, have now through 
the bringing into operation of the General Treaty of Arbitration of 
1902 turned that task over to the Court. For these reasons the Court 
finds itself in general agreement with the Argentine approach to the 
question of ‘‘interpretation and fulfilment.’’ Whether, however, the 
boundary line contended for by Argentina is a ‘‘proper interpretation 
and fulfilment’’ of the 1902 Award is another matter, to be con- 
sidered presently.*4 


The nub of the controversy was uncertainty as to the exact identification 
of the River Encuentro as used in the 1902 Award. The river had two 
watercourses, the Eastern and Southern Channels, each called ‘Encuentro’? 


12 Col. Sir Thomas Holdich was head of the Demarcation Commission of 1903. 
18 Award 77. 14 Ibid. 78-79. 
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by each party; the Encuentro of the 1903 demarcation was noz the river 
which the Arbitrator apparently had in mind, nor was it the river shown 
on the Award Map. It was clear, however, that the river oppcsite Boun- 
dary Post 16 as established in 1903 was the Encuentro, for the purpose 
of interpreting and fulfilling the Award. 


In the view of the Court two principles must dominate its approach 
to the problem now before it. The first is the general principle that 
where an instrument (for example, a treaty or an award) has laid 
down that a boundary must follow a river, and that river divides into 
two or more channels, and nothing is specified in that instrument as 
to which channel the boundary shall follow, the boundary must nor- 
mally follow the major channel... . 

The second principle governing the Court in its approach to the 
problem now before it is that, whichever channel is followed—and this 
must normally be the major channel—the Court must never lose sight 
of the fact that it was the intention of the Arbitrator to make the 
boundary follow a river as far as Cerro de la Virgen. 


In determining which of the two channels of the Eneuentro was the major 
channel, the Court considered ‘‘the three principal criteria to be applied 
in a problem of this kind . . . [as] length, size of drainage area, and dis- 
charge, preferably in terms of annual volume.’’*® Having due regard to 
historical evidence in the form of official surveys, maps, and other docu- 
ments representing Argentine explorations in the area (there being no 
Chilean evidence of this sort before 1955), the Court was satisfied that the 
weight of evidence pointed to the Eastern Channel, which would accord- 
ingly be treated as the major channel for the purpose of demarcation of 
the boundary. The boundary line was determined to follow the thalweg 
of the Eastern Channel to the point at which the ‘‘course of the river begins 
to deviate from the direction of Cerro de la Virgen, which is a natural 
boundary mark.’’ }" 


EUROPEAN Court oF Human RIGETS 


Convention for the Protection of Human Rights and Fundamental 
Freedoms, 1950-—righis of linguistic minority under Convention— 
preliminary objection to jurisdiction of European Court of Human 
Rights over matter—concept of “reserved domain”? 

Case RELATING TO CERTAIN ASPECTS OF THE LAWS ON THE USE oF 
LANGUAGES In EDUCATION IN BELGIUM (PRELIMINARY OBJECTION). 

European Court of Human Rights, February $, 1967.1 


The applicants, French-speaking Belgian nationals living in Alsemberg, 
Beersel, Antwerp, Ghent, Louvain, and Vilvorde, waich are Dutch-speaking 
sections of Belgium,? filed complaints with the European Commission of 


15 Ibid. 80. 18 Ibid. 82. 

17 Ibid. 84. 

1 Council of Europe, Directorate of Information, C(67) 4 9.2.1967. 

2Some applicants lived in Kraainem, which is ‘‘part o2 a separate administrative 
district with a ‘special status.’ >°? Judgment 6. 
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Human Rights, on their own behalf and that of their 800 children, to the 
effect that Belgian legislation regarding education in the Dutch-speaking 
areas did not make French-language education available to them. They 
contended that this legislation withheld grants from institutions in these 
areas which did not conform to the provisions for Dutch-language training 
and denied validation of school-leaving certificates issued by such institu- 
tions, denied the applicants’ children the right to attend such French classes 
as existed in parts of the areas, and forced the applicants to engage in 
‘* *scholastie emigration’,’’ that is, to send their children to schools outside 
these areas in order to obtain French-language training. The applicants 
maintained that this interference with their linguistic rights violated 
Articles 8, 9, 10, and 14 of the European Convention for the Protection of 
Human Rights and Fundamental Freedoms of 1950, and Article 2 of the 
Protocol of 1952.8 

The Belgian Government denied that the linguistic legislation could be 
considered violative of these articles of the Convention and Protocol and 
argued that the petitions were ‘‘manifestly ill-founded’’ (Art. 27(2) of 
Convention). The Commission rejected the complaints directed to Articles 
9 and 10, but held that the complaints based upon Articles 8 and 14 of 
the Convention and Article 2 of the Protocol were admissible. The Com- 
mission joined the six applications and then endeavored to bring about a 
friendly settlement between the parties but without success. The case 
was then referred to the European Court of Human Rights. 

In its preliminary objections, the Belgian Government argued that the 
concept of ‘‘national minority’’ in Article 14 of the Convention * did not 
guarantee a right to education in one’s own language nor subsidization 
thereof; furthermore, it questioned whether the applicants constituted a 
‘‘national minority’’ within the meaning of this article. The Government 
contended that the rights and freedoms in the Convention are enumerated 
in Articles 2-18 of the Convention and in Articles 1-8 of the Protocol, 
whereas Article 14 simply prohibits discriminatory interference with such 
rights and freedoms and is not a source of same. As for rights with 
respect to education, the Government maintained that Article 8 of the 
Convention only concerned the protection of family and that Article 2 
of the Protocol guarantees respect for parents’ ‘‘religious and philosophi- 
cal convictions, 7? in the matter of education but not their ‘‘eultural or lin- 
guistic preferences or opinions.” * Finally, the Government argued that 
the complaints concerned matters within “‘the reserved domain of the Bel- 
gjan legal order” and, consequently, outside the competence of the Court.® 
The Government asked that the complaints be rejected, and, subsidiarily, 


8213 U.N. Treaty Series 221; 45 A.J.I.L. Supp. 24 (1951), 48 A.J.I.L. 301 (1954). 

4 Art. 14: ‘‘The enjoyment of the rights and freedoms set forth in this Convention 
shall be secured without discrimination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a national 
minority, property, birth, or other status.’’ 5 Judgment 13. 

8 Ibid. 14. 
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that its preliminary objection be joined to the merits. The Commission, 
in turn, asked the Court to reject the Belgian objection. 

In a judgment of February 9, 1967, the Court rejected the principal 
and alternative submissions of the Belgian Government and decided to 
proceed to the examination of the merits of the case. The Court held that, 
as its jurisdiction ‘‘shall extend to all cases concerning the interpretation 
and application of the present Convention .. .’’ (Art.45) and as the appli- 
cants had invoked rights under the Convention and Protocol, the questions 
raised concerned the merits of the case and could not be disposed of on 
a preliminary examination. The Court’s jurisdiction ratione materiae was 
clearly established in the case. With regard to the Belgian argument of 
the ‘‘reserved domain,’’ the Court said: 


whereas the Convention and the Protocol, which relate to matters 
normally falling within the domestic legal order of the Contracting 
States, are international instruments whose main purpose is to lay 
down certain international standards to be observed by the Contracting 
States in their relations with persons under their jurisdiction (Article 
1 of the Convention); whereas the jurisdiction of the Court extends 
to all cases concerning the interpretation and application of those 
instruments (Article 45 of the Convention); whereas, as explained 
above, the present case concerns the interpretation and application of 
those instruments; whereas, therefore, the Court cannot in the circum- 
stances regard the plea based upon the notion of reserved domain as 
possessing the character of a preliminary objection of imcompe- 
tence. .. .? 


Unrrep Kinapom Case NOTE 


Jurisdiction over territorial waters—definition of territorial waters— 
baseline theory—radao ‘‘piracy’’—Geneva Convention on the Terri- 
torial Sea and the Contiguous Zone, 1958—the law of the United 
Kangdom 

REGINA v. Kent Justices, Ex PARTE LYE ET apn. [1967] 2 W.L.R. 765. 

Queen’s Bench Division, December 13, 1966. Lord Parker, C.J. 


The applicants, Estuary Radio, Ltd., a British company, and two of its 
directors, David Lye and Theodore Allbeury, were convicted by the justices 
of the peace for the County of Kent on charges of violating the Wireless 
Telegraphy Act of 1949+ by operating a transmitter without a license 
from the Postmaster General. They applied for an order of certiorari to 
quash their convictions on the grounds that, as the disused fort, known as 
Red Sands Tower, from which they had been broadcasting was located 4.9 
nautical miles from the nearest low-water mark of the coast of Kent, it was 
outside the territorial jurisdiction of the United Kingdom; or, in the alter- 
native, that the offense charged was a summary offense and that the Wire- 
less Telegraphy Act did not give the justices jurisdiction over summary 
offenses allegedly committed within the territorial waters of the United 
Kingdom. The court held that the application for certiorari must be 


7 Ibid. 17. 112 & 13 Geo. 6, c. 54. 
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denied. In the absence of the definition of ‘‘territorial waters’’ in the 
Wireless Telegraphy Act of 1949, the term must be taken to mean waters 
over which the Crown might declare sovereignty from time to time, the 
definition in the present case being provided by the Order in Council of 
1964, implementing the Geneva Convention on the Territorial Sea and 
Contiguous Zone of 1958. 

It was argued on behalf of the applicants with regard to the definition of 
territorial waters that, according to international law, jurisdiction over the 
territorial sea was defined as extending three nautical miles from the low- 
water mark, and that this rule which was incorporated into the municipal 
law of the United Kingdom by the Territorial Waters Jurisdiction Act 
of 1878,? was in effect when the Wireless Telegraphy Act was passed in 
1949. The 1878 Act provided for jurisdiction over certain indictable 
offenses committed within one marine league of the coast measured from 
low-water mark. The prosecution contended that the territorial sea was 
to be measured from baselines, including any ‘‘low tide elevation’’ within 
the three-mile limit, according to the definition established by the Order 
in Council of September 25, 1964, implementing the Geneva Convention 
on the Territorial Sea and the Contiguous Zone of 1958.5 Consequently, 
it could be shown that Red Sands Tower was within the territorial juris- 
diction of the United Kingdom because it lay within three nautical miles 
of Middle Sand, a sand bank which constituted a ‘‘low tide elevation,’’ 
in turn, within three nautical miles of the Kent coast. The applicants 
‘ questioned whether Middle Sand was ever dry enough as to constitute a 
‘Jow tide elevation.’ The thrust of their argument, however, was to the 
validity of the Order in Council of 1964 which they contended was «lira 
vires on grounds that the ‘‘Crown must be taken to have abrogated the 
exercise of the prerogative powers within this field in entrusting to Parlia- 
ment by the Act of 1878 the right to define territorial waters.’’* 

Lord Parker, C.J., saw the issue as the understanding of the term ‘‘ter- 
ritorial waters” as used in the Wireless Telegraphy Act of 1949. He said: 


Does it mean ‘‘territorial waters’’ as, to put it quite generally, accepted 
by this country at that time, or does it mean territorial waters from 
time to time according to international law, or according to the exercise 
of sovereignty by the Crown. In the absence of a definition, and there 
is none in the Act, I have come to the conclusion that the expression 
‘‘territorial waters” must mean waters over which from time to time 
the Crown may declare sovereignty. No doubt any declaration of 
sovereignty will in general, if not always, be made within the inter- 
national law current at the time, though, if the Crown did exercise 
sovereignty over a greater area, these courts would have to enforce it; 
in general, however, the exercise by the Sovereign will not be over an 
area greater than is permitted under international law. 
I have come to that conclusion in the first place because, as it seems 

to me, if it was intended that territorial waters were to be confined to a 
precise limit then known, it would have been perfectly easy to pro- 

241 & 42 Vict., c. 73. 

8 Cmnd. 2511; 516 U.N. Treaty Series 205; 52 A.J.IL. 884 (1958). 

4 [1967] 2 W.L.R. 765 at 772. 
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vide, as indeed was provided in the Act of 1878, for an express limita- 
tion of territorial waters. There is no such limitation in the Act of 
1949, 

Secondly, as it seems to me, although it is open to the Sovereign to 
declare sovereignty over an area greater than is strictly permitted by 
international law, international law will be the framework within 
which that declaration of sovereignty will in general be made, and it 
is well known that international law on this matter has been through- 
out in a state of flux. This country has in general proceeded on the 
basis that territorial waters are limited to three nautical miles from 
low-water mark, but other countries have taken different views. In- 
deed, as I understand it, this country itself Las on a number of occa- 
sions not limited territorial waters to three nautical miles from low- 
water mark. Accordingly, the boundaries o2 territorial waters must 
inevitably have been expected to change frora time to time, and may 
do so in the future, although at the moment they are crystallised by 
the Convention of 1964 [1958] to which I have referred. 

Thirdly, as it seems to me, this is a matter of sovereignty; it is a 
matter of an extension of sovereignty over the open seas, and as such 
is peculiarly a matter for the Crown from time to time under the 
prerogative to determine. One would expect that to be done from 
time to time without the need for specific legislation.® 


To the applicants’ argument that the Wireless Telegraphy Act’s use of 
“‘territorial waters’’ was controlled by the definition stated In the 1878 
Act, Lord Parker stated that the definition of ‘‘tarritorial waters’’ in the 
latter Act was confined to the purposes of that Act which was concerned 
with jurisdiction over certain indictable offenses and not with summary 
offenses. 


... I can see no reason for saying that, by the Act of 1878, the 
Crown has abrogated the prerogative right to lay down limits of terri- 
torial waters for purposes other than those set out in that Act. In- 
deed, with regard to matters of international law covered by con- 
ventions, or with regard to treaties, or with regard to agreements 
between nations, the natural mode of confirming those conventions, 
treaties or agreements as part of the municipal law of this country 
is by Order in Council.® 


Referring to The Fagernes" in which the court had requested a definition 
from the Attorney General of the limits of territorial sovereignty over a 
position in the Bristol Channel at which a collision had taken place, Lord 
Parker continued: ‘‘.. . if it is proper for this court to treat itself as 
bound by any advice so tendered, as in The Fagernes, it seems to me that 
the court is equally bound to pay attention and regard to the declaration 
of sovereignty which is to be found in the Order in Council in the present 
case.’’ 8 

The applicants also contended that, even if Red Sands Tower were within 
the territorial waters of the United Kingdom, the Kent justices had no 
jurisdiction over the offense charged, as the Wireless Telegraphy Act made 
no mention of it. Lord Parker observed that this lacuna could be filled 


5 Ibid. 772-773. 8 Ibid. 774-775. 
7 [1927] P. 311.. 8 [1967] 2 W.L.. 765 at 775. 


1080 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 61 


by implication, for otherwise the application of the Wireless Telegraphy 
Act to territorial waters would be rendered nugatory. 

Justice Blaine concurred with Lord Parker in a separate opinion. Jus- 
tice Salmon dissented on the grounds that ‘‘territorial waters” as used in 
the Wireless Telegraphy Act of 1949 should be controlled by the definition 
in force at the time of passage of that Act, for otherwise, the principle of 
certainty in the criminal law would be undermined. Leave was given by 
the court to appeal to the House of Lords. 


BOOK REVIEWS AND NOTES 


Lro GROSS 
Book Review Editor 


Studies in the History of the Law of Nations (Grotian Society Papers). 
The Indian Year Book of International Affairs, 1964. Vol. XITI, Part 
II. Edited by Charles Henry Alexandrowicz. Madras: University of 
Madras, Indian Study Group of International Law and Affairs, 1964. 
pp. viii, 261. Index. 


Studies in the History of the Law of Nations (Grotian Society Papers) 
has been published as Part II of The Indian Year Book of International 
Affairs, Vol. XII (1964). The Editor, Professcr Charles Henry Alex- 
androwicz, formerly Professor of Law at the University of Madras, is 
Chairman of the Grotian Society —‘‘a small team of international lawyers’’ 
as he explains in the introduction, who in 1960 ‘‘came together to form a 
society for the revival of the much neglected study of the history of 
the law of nations.’’+ The Society formed three groups—in Australia, 
England, and India. The Indian publishing connection might lead one 
to expect major attention to the distinctive contributions of Indian and 
Asian thought and historical development. The articles in this volume in 
fact concern almost entirely European history and thought. Nevertheless, 
the appearance of a scholarly group concentrating on the history of inter- 
national law will be welcomed by international lawyers the world over, 
and this first collection of Grotian Society Papers deserves a wide audience. 

D. P. O’Connell has contributed an article on ‘‘Rationalism end Volun- 
tarism in the Fathers of International Law.’’ To readers of his recent 
major treatise, his conclusions will not be unexpected. After reviewing 
the contributions of the Roman jurists, Aquinas, the later Scholastics, 
Suárez, Grotius, Pufendorf, to the long and continuing debate over the 
respective rôles of Divine guidance and reason on the one hand, and the 
consensus of states on the other, as the basis of international law, he 
sums up: 


the ‘‘practice’’ of States is largely . . . an illusion and the attempt 
to found a legal system on what States do and have agreed to is to a 
great extent profitless....If customary international law were 
really limited to what the bulk of States have assented to there would 
be precious little of it. In fact, most international law is to be 
found in writings and in decisions of tribunals, and it is the cogency 
of the juristic or judicial reasoning, and not the agreement of State 
officers, that compels intellectual assent. . . . The conclusion is clear 
and inescapable, that international law is nct, as the 17th Century 
writers would have put it, a matter of will, even if it is not entirely 
a matter of pure reason. The point of commencement is the assertion 


1 See note above, p. 1058. 
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that the international community, like any community, requires the 
governance of principle. 


Professor Alexandrowicz, in ‘‘G. F. de Martens on Asian Treaty Prac- 
tice,’’ has searched the treatise of the 18th-century jurist for references 
to Asian treaty practice, finding a ‘‘dilemma which must have confronted 
the writers of the eighteenth century positivist schoo] and indeed remains 
a problem even to present day positivists in international law.” How can 
European positivists, who formulate principles of international law on the 
basis of treaty material and custom, accommodate within their Europe- 
centered system the considerable volume of treaties with Asian Powers? 
For example, he suggests that de Martens, who found substantial Asian 
material, 


could have welcomed the availability of this material, for it tended 
to point to the possibility of conceiving a universal positive law of 
civilised nations and thus could have helped to salvage the idea cf the 
universality of the law which was rendered preearious by the decline 
of the naturalist conception. 


But de Martens did not in fact address himself to the problem of reconciling 
European state-centered positivism with universalism, and merely quoted 
Asian treaty material without drawing conclusions. 

Drawing upon de Martens’ materials, Alexandrowicz points to several 
interesting facets of Asian treaty practice: the unique legal status of the 
great colonial companies like the English East India Company (semi- 
sovereign agent of its own sovereign in Europe, de jure vassal of the 
Moghul Empire, de facto sovereign in relation to other local de facto 
sovereigns) ; the prominence of suzerain-vassal relationships; and the extent 
of capitulations as an Asian tradition, recognizing the special needs and 
interests of foreign groups within a sovereign’s borders, only later dis- 
torted into instruments and symbols of colonial domination., Alexandro- 
wicz seeks to ‘‘universalize’’ international law, rid it of parochial posi- 
tivism, and in the process to draw much more fully than Western jurists 
have so far done on the experience and institutions and principles to be 
found in Asian history. 

Bruno Paradisi has contributed an interesting article on ‘‘ International 
Law and Social Structure in the Middle Ages,’’ drawing on medieval 
treaties and the writings of the Glossators to demonstrate the interaction 
and mixture of feudal law with international law, the gradual emergence of 
the city states and major feudal units as states, separate from the Empire 
in law long after they had become so in fact. F. J. Berber, in ‘‘Inter- 
national Aspects of the Holy Roman Empire after the Treaty of West- 
phalia,’’ examines the Reich, as it persisted in Germany for a century and 
a half after the Thirty Years’ War, a shadow of the once mighty Holy 
Roman Empire. The Reich provided an example of nearly 30) political 
entities living more or less at peace (apart from the conflicts caused by 
the ambitions of its two largest members, Prussia and Austria). in newly 
achieved conditions of religious toleration (compare the ‘‘peaceful co- 
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existence’’ of ideological rivals today), developing the institution of bloc 
negotiations and compromise between the Corpus Hvangelicorum and the 
Corpus Catholicorum, and recognizing the jurisdiction of an international 
court (the Reichskammergericht) to settle disputes among the German 
States, which even had some ‘‘human rights’’ jurisdiction to hear certain 
complaints by subjects against their own princes. 

Paul O’Higgins has contributed an article on ‘‘The History of Extradi- 
tion in British Practice, 1174-1794,’’ concluding that only at the end 
of this six-century period was it established, at least in the practice of. 
the Crown, that there can be no extradition from the United Kingdom 
without statutory authorization. An essay by Quincy Wright on the 
‘History of the Concept of War” draws upon and summarizes many of 
of the points made in his major Study of War, first published in 1942. 

Henry Strakosch writes on ‘‘The Place of the Congress of Vienna 
in the Growth of International Law and Organisation,” concluding that 
the most significant legal development from the efforts to re-establish peace 
and maintain stability in the post-Napoleonic period was the emergence 
of the Concert of Europe and other machinery of consultation as pre- 
cursors of community institutions stating and epplying rules of inter- 
national conduct. J. G. Starke has written on ‘‘The Contribution of the 
League of Nations to the Evolution of International Law,’’ and Ilmar 
Tammelo, an essay on ‘‘The Law of Nations and the Rhetorical Tradition 
of Legal Reasoning.’ Starting from the Greek and Roman notions of the 
bases and modes of rhetorical reasoning (in the sense of serious efforts 
to be rational about matters of value and judgment, not in the pejorative 
sense of mere oratorical persuasiveness), he points out that principles of 
international law 


direct the mind to the kind of law to be sought, they may even provide 
certain guide lines and footholds towards reaching it. But the path 
which starts from them is not one of logical deduction but of rhetorical 
reasoning. They are really topot or seats of argument, which are 
likely to provide clear guidance not singly but by the cumulative 
effect of several of them. Only a number of ‘‘legs’’ will usually 
stabilise this in any case shaky seat. 
H. ©. L. Mermuar 


Civil War. By Erik Castrén. Helsinki: Suómalainen Tiedeakatemia, 
1966. pp. 244. Index. F.Mk. 17. 


In 1954 the Finnish Academy of Science and Letters sponsored the 
publication of Erik Castrén’s contribution to the study of the law of war, 
The Present Law of War and Neutrality* The year 1966 saw the 
Academy sponsor the publication of an addendum to the earlier work, this 
one succinctly titled Civil War. 

In his preface the author states that the book ‘‘does not pretend to 
be an exhaustive treatment’’ of the subject. The material covered in- 


1 Reviewed by Josef L. Kunz at 49 A.J.LL. 274 (1955), 
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cludes: definitions, a general survey, and an historical survey; the problems 
involved, prior to any recognition of the insurgents as belligerents, in 
relations between the parties to the civil war, between the lawful govern- 
ment and third states, and between the insurgents and third states; the 
legal status when the insurgents have been given recognition as belligerents 
by the lawful government, or, alternatively, by third states; the modern- 
day problem of the ‘‘recognition of insurgeney’’; and, finally, the legal 
situation after the war has ended, either in a victory for the lawful 
government or for the insurgents. This brief summary of the contents 
clearly indicates unwarranted modesty in characterizing the book as not 
even pretending to be an exhaustive treatment of the legal problems in- 
herent in a civil war for the lawful government, for the insurgents, and 
for the rest of the world.’ 

The author states that his book contains little discussion of the more 
recent civil wars which have plagued the post-World-War II world. Cer- 
tainly, no author can be expected to have a complete discussion of every 
relevant event which had occurred up to the day of publication. However, 
this reviewer does confess to one disappointment in this regard. Inasmuch 
as there are references to numerous events which occurred throughout 1965, 
it is somewhat difficult to understand why the legal problems created by 
the present conflict in Viet-Nam were disposed of with the considerable 
understatement (at p. 73) that ‘‘internal disturbanées still continue in 
South Vietnam, often creating international conflicts.” In view of the 
heated controversy which has long raged in the United States and else- 
where concerning the legal nature and status of the Vietnamese hostilities, 
it would have been extremely helpful to have the reasoned views of a dis- 
interested expert of the stature of Dr. Castrén. 

As he points out, civil wars are frequently characterized by intense 
bitterness and hatred which result in the disregard of many of the purely 
humanitarian rules of war and in the occurrence of extreme acts of cruelty. 
It is, therefore, particularly unfortunate that Dr. Castrén found himself 
compelled to reach the conclusion that acts such as the exchange of 
prisoners of war, and the informal treatment of the insurgents as belliger- 
ents in other respects, automatically constitute ‘‘tacit recognition” of a 
state of belligerency. Such a conclusion is probably the basic reason why 
governments are frequently reluctant to apply the law of war generally in a 
civil war. It was, of course, this problem which had to be solved in 
the drafting of common Article 3 of the four 1949 Geneva Conventions 
for the ‘Protection of War Victims. This article regulates, in a very 
limited manner, the conduct of parties to ‘‘an armed conflict not of an 


2 The lectures by Gerald Draper, ‘‘The Geneva Conventions of 1949,’’ 114 Hague 
Academy, Recueil des Cours 59 (1965, I), Ch. IT of which is entitled ‘‘Internal Con- 
flicts,’’ and by Roger Pinto, ‘‘Les Règles du Droit International Concernant la Guerre 
Civile,’’ ibid. at 451, appeared in 1967 and could not be considered by Professor Cas- 
trén. ‘Civil wars’? was the subject of two sessions of the 1967 Annual Meeting of 
the Society. 

875 U. N. Treaty Series 31 (I, 970-973). 
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international character.’ The author discusses it at some length (at pp. 
84-89), analyzing its binding effect, its humanitarian provisions, and its 
legal effect on the status of the parties. He points to the specific pro- 
vision of the article which states that its application ‘‘shall not affect the 
legal status of the Parties to the conflict’’ and properly emphasizes that 
compliance with its provisions ‘‘in no way implies actual recognition of 
the insurgents as belligerents.’? By such assurances lawful governments 
confronted with revolt will be less reluctant to comply with the humani- 
tarian provisions of the article. 
As Professor Kunz said in his review of the earlier book, ‘‘it is not 
possible, within the framework of a book review, to point out or to 
criticize all the hundreds of problems dealt with in this book.” Suffice 
it to say that Erik Castrén has made another landmark contribution to the 
law in an important area, one which well warrants intensive study and 
expression of opinion by a student of the law of his knowledge and per- 
ception. 
Howard S. Levis 
Saint Louis Umversity 


The Soviet Impact on International Law. Edited by Hans W. Baade. 
Dobbs Ferry, N.Y.: Oceana Publications, 1965. pp. xi, 174. $6.00. 


The Duke International Law Society, in conjunction with the American 
Society of International Law and the Association of Student Irternational 
Law Societies, held a joint conference on the subject of the Soviet impact 
on international law, in February, 1964. The present volume is the 
product, essentially, of that conference, for the original papers have been 
reproduced more or less as they were delivered, with the addition, es- 
sentially, only of some minor footnoting and documentation. 

The period when the conference was held at Duke University was one 
of some decline—as it now appears, a relatively short-lived decline—in the 
concretization and extension of that Soviet-Western détente that was 
inaugurated with the Kennedy-Khruschev peaceful settlement of the Cuban 
missile crisis in October, 1962, and that was certainly highlighted by the 
effectuation of the Moscow Partial Test Ban Treaty in August, 1963. 
By February, 1964, with President Kennedy’s assassination ard the com- 
mencement of the undermining of Premier Khrushchev’s leadership in 
the Soviet Union, Soviet-Western relations were under strain again, with 
the battle in the 19th U.N. General Assembly over the U.N. Expenses issue 
and the Soviet (and French) failure to pay their assessments for purposes 
of U.N. peacekeeping operations already shaping up. The Duke confer- 
ence clearly suffered from the Sturm und Drang of these international po- 
litical events. For one thing, no major Soviet juristic figure turned up, 
though it is understood they were invited: instead the then First Secretary 
of the Soviet Embassy in Washington, Victor Karpov, was left to carry 
the ball alone, and his very brief report reads, understandably enough, 
like a governmental release and not a scientific paper. Again, though 
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a certain range of intellectual attitudes and opinions on the Soviet Union 
is represented among the legal establishments in the American universities, 
none of the better known exponents of the more optimistic or, if you wish, 
more ‘‘moderate’’ interpretations of Soviet international law doctrines and 
practice were apparently invited to take part in the Duke Conference. 
This was perhaps a pity, both because it tends to give a greater degree 
of emphasis, in the volume, to the several very well-written ‘‘hard line” 
essays than their general representativeness in terms of American Soviet 
studies as a whole, would necessarily warrant; and also because it tends to 
make the volume as a whole seem a little dated today, when the U.N. ex- 
penses crisis of 1964-1965 is only a memory and the détente appears to 
have been firmly reinstated once more. Soviet juristic reviewers are 
themselves all too frequently polemical vis-à-vis Western jurists and their 
writings, the present reviewer having been used as a whipping boy for 
some specialized Soviet viewpoint on more than one occasion. All the 
same, Talalayev is one of the more sober Soviet legal writers, and so his 
entitling of his own review of this volume as ‘‘The Falsification of the 
Soviet Theory of International Law and of the Principle of Peaceful 
Coexistence’? (in [1966] Sovetskoe Gosudarstve i Pravo (No. 11) at p. 
104) is some indication of the extent to which Soviet jurists have, quite 
mistakenly, viewed the Duke Conference as an attempt at reversion to 
older intellectual attitudes from the Cold-War era. 

Among the papers in the volume that are likely to stand the test of time 
because of the quality of their research and analysis, one might single out 
Jan Triska’s paper, ‘“‘Soviet Treaty Law: a Quantitative Analysis’’; 
Stanley Metzger’s ‘‘Federal Regulation and Prohibition of Trade with 
Iron Curtain Countries’*; and Kazimierz Grzybowski’s ‘‘ International 
Organizations from the Soviet Point of View.’’ Richard Gardner’s and 
Leon Lipson’s essays are perhaps a little too rooted in then current (1964) 
Western political attitudes to the Soviet Union; but their trenchant dis- 
cussion and marshaling of arguments ensure continuing interest and value, 
nevertheless, at the present time. 

Epwarp McWHINNEY 


A Diplomáciai Kapcsolatok Joga [The Law of Diplomatic Relations]. By 
Endre Ustor. Budapest: Közgazdasági és Jogi Könyvkiadó, 1965. pp. 
567. Index. 72.00 Forints. 


This monograph is an annotated commentary in Hungarian of the 1961 
Vienna Convention on Diplomatic Relations. Except for the Introduction 
and the first section (pp. 17-50)—-which is a survey of past codification 
efforts in general and of past attempts to codify diplcmatie law prior to the 
adoption of the Vienna Convention—the book consists of extensive and 
generally thoughtful analyses of and comments on the text of the conven- 
tion article by article. The convention is examined under four main 
headings: General rules of diplomatic relations (the Preamble and 
Articles 1-19) ; immunities and privileges of the mission itself (Articles 
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20-28); personal immunities and privileges of the diplomatic staff 
(Articles 29-42) ; and provisions relating to the termination of diplomatic 
missions (Articles 43-47). The convention does not exactly fit the logical 
pattern adopted by the author, but the overlappings of provisions are 
properly indicated by him (see pp. 297, 465-466). 

The book doubtless will serve as a useful guide for Hungarian scholars, 
students and government officials concerned wita contemporary interna- 
tional law governing diplomatic relations and immunities. Besides sup- 
plying an authoritative Hungarian version of the text of the convention, 
the author’s articulate analysis of the background, evolution and import 
of the convention provisions and their relation to customary international 
law should contribute to the better comprehension of this subject by 
readers of this book. The author’s treatment of the subject reflects a 
thorough grasp of both theory and practice. It is to be regretted that, 
because of the language barrier, few scholars outside Hungary can become 
acquainted with the author’s interpretation of the Vienna Convention. Of 
particular interest would be Dr. Ustor’s numerous references io largely 
unknown experiences and practices of Hungarian diplomacy in the distant 
past (e.g., the procedure for serving summons, p. 255; the laws governing 
communications to and from diplomatic missions and officers, pp. 291-293; 
the protection of foreign diplomats, pp. 310-811; regulations concerning the 
immunity of diplomats from the exercise of local jurisdiction, pp. 251 ff.; 
their exemption from taxation, pp. 377-380; and customs duties, pp. 391 
ff.). Although, understandably, the author relies heavily on works of 
Soviet scholars, citations in support of the text and the select bibliography 
evidence a far-above-average acquaintance with the relevant ‘‘bourgeois’’ 
literature. 

Compared with most other books by ‘‘Socialist’’ scholars, one finds less 
frequent resort to Marxist-Leninist shibboleths. Yet Dr. Ustor has not 
quite succeeded in freeing himself from the compulsion of ideological 
pressures to which scholars in the East European countries apparently 
continue to be subjected. Dr. Ustor sometimes uses different standards 
in measuring conduct of capitalist states on the one hand, and socialist 
states on the other hand. For instance, he refers to Hungary’s unhappy 
experiences with unnamed Western Powers waose diplomats allegedly 
engaged in improper activities (espionage), but fails to mention similar 
experiences of Western countries with diplomats of Socialist governments 
(p. 117). The statement that espionage by military attachés is confined 
to those of the “‘imperialist’’ countries and that military attachés of 
‘*Soceialist’’ countries ‘‘need not engage in such adventures” (pp. 141-142) 
strains credulity. And one cannot help but wonder why violations of the 
immunity of mission premises (a well-established rule of customary inter- 
national law long before its codification in Article 22 of the Vienna Con- 
vention) are illustrated exclusively with incidents that involved missions 
of Socialist countries in Western capitals (pp. 269-262), without referring 
to numerous attacks on missions of ‘‘imperialist’’ embassies in ‘‘Socialist’’ 
countries. 
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The assertion that the armament race was ‘‘forced’’ on the world by the 
‘imperialist’? Powers (p. 119), besides being irrelevant to the subject, 
is contrary to facts. The record shows that one of these ‘‘imperialist’’ 
Powers—the United States—speedily dismantled in 1945-1946 the greatest 
military establishment theretofore known, and offered to place its then 
nuclear monopoly under international control—an offer rejected by the 
leader of the ‘‘Socialist’’ camp. 

Despite occasional uses of Marxist-Leninist stock phrases, the book must 
be deemed a significant contribution to contemporary international law 
literature in Hungarian. Dr. Ustor’s qualifications are indeed exceptional. 
He has served for a number of years as Legal Adviser to the Hungarian 
Foreign Ministry; he represented his country at the Vienna Conference 
and was a member of the Conference Drafting Committee. His recent 
election to the United Nations International Law Commission refiects rec- 
ognition of his expertise in the field. Perhaps the time will come when 
international law scholars on both sides of the fence can communicate with 
each other, if not necessarily in identical terms, at least without becloud- 
ing the issues with meaningless words that have become accepted in some 
parts of the world by virtue of constant repetition. 

Francis Drak 


The Defence of ‘‘Obedience to Superior Orders”? in International Law. 
By Yoram Dinstein. Introduction by Shabtai Rosenne. Leyden: A. W. 
Sijthoff, 1965. pp. xvi, 278. Fl. 28. 


L’Ordre Supérieure Militaire et la Responsabilité Pénale du Subordonné. 
By Ekkehard Miiller-Rappard. Foreword by Jean Graven. Paris: 
Editions A. Pedone, 1965. pp. viii, 281. 


Here are two excellent, carefully reasoned books by two bicontinentally 
trained scholars of the pcost-Niirnberg generation. Both wear their eru- 
dition well, and help significantly in clarifying what Professor Graven 
(University of Geneva), in a masterful essay foreword to the second, calls 
an ‘‘old’’ problem. 

Some of the confusion surrounding the problem of illegal orders is dis- 
pelled by the recognition that neither the question of the duty (and right) 
to obey such orders, nor the separate (!) question of the punishability of 
deeds done pursuant to them, was faced at Nürnberg for the first time. 
Both authors remind us that these questions were dealt with by Roman 
slave law, and that scholastics disputed the binding effect of illegal orders, 
including especially a prince’s order to participate in unjust war. Whereas 
Dinstein is technically correct in saying that superior orders as a shield 
against criminal prosecution under international law is a ‘‘modern 
phenomenon’’ (p. 25), Graven and Miiller-Rappard point out that, con- 
trary to. the ‘‘subordinates-cannot-be-held-responsible’’ doctrines which 
essentially go back to Hobbes, Grotius emphasized the subordinate’s duty 
to examine the material legality of orders and to resist injustice (pp. vi, 6); 
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and that Locke took a middle view, denying any duty to obey manifestly 
illegal orders of the sovereign. 

Both authors perform a service by elucidating, in different ways, four 
interrelated considerations: (a) discipline, especially in wartime, is es- 
sential; (b) the extent of exculpation for illegalities committed under orders 
varies from country to country; (c) the doctrine that individuals are in 
principle bound by the international law of warfare is generally accepted ; 
as is (d) the right of states to punish foreigners for acts which are illegal 
under the international rules of warfare, even if committed under superior 
orders. 

The problem, then, consists in squaring the need. for discipline with the 
demands of national and international legality if these demands are at odds 
with the superior order; and to find solutions which are not irtrinsically 
unfair to the recipient of the order or to the victims of the deed ordered. 
Both studies here discussed show that the most sensitive area of the 
problem lies at the intersection of national and international law, but they 
ascend to the problem from different sides. 

Dinstein starts out—after rejecting the respondeat superior principle— 
by analyzing three main doctrines: that the recipient is absolutely re- 
sponsible; that he is responsible only if carrying out manifestly illegal 
orders; or that his own criminal intent (mens rea) is the main criterion for 
his culpability. He then examines what impact the threat or assumption of 
dire consequences (coercion)—-which straddles all these doctrines—may 
have on the illegality, justifiability, excusability, and punishability of the 
recipient’s deed. 

Armed with these well-known concepts, he analyzes the international 
efforts and events from the 1919 Peace Conference to the work of the U.N. 
International Law Commission. He argues convincingly that for top 
policy-makers, the ‘‘absolute responsibility doctrine’’ is the fair and ac- 
cepted one, intended by the London Charter and implied in the famous 
formula of the Niirnberg International Military Tribunal that ‘‘the true 
test is .. . whether moral choice was in fact possible.’”? However, ac- 
cording also to Dinstein, absolute responsibility can be mitigated to the 
point of exclusion of punishment, although never of criminality per se. 
His main positive contribution is in his insistence or. the mens rea principle, 
where he is on safe criminological grounds. He notes with concern that 
since 1946 there have been doubts and vacillations about the most basie 
axiom of international criminal law, namely, that in and of themselves, 
superior orders are not an absolute defense. Yet, that extreme re- 
spondeat superior doctrine can be considered dead: every superior is also 
a ‘‘subordinate’’ unless he is on the top of the pyramid; and the propo- 
sition, indignantly rejected in the Nürnberg judgments, that ultimately 
only a Führer or Commander-in-Chief can do wrong, is furthermore re- 
jected in contemporary national law, as shown in detail by Miiller-Rappard. 

The latter’s study is based on a comparative approach. Its bulk is 
devoted to the analysis of ‘‘Anglo-American,’’ French, (West) German, 
and Swiss law. He correctly emphasizes that the topic of superior orders 
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is factually, legally and morally much wider than the question of the 
punishability or not of recipients of illegal orders. In his discussion 
of ‘‘the suppression of international war crimes since 1918,” and the 
developments since Niirnberg, he notes especially the distinction between 
‘‘erave’’—or what he calls ‘‘odious’’—-and lesser illegalities to be found 

in the great 1949 Geneva Conventions. Limitation of space prevents dis- 
= cussion of the differences of the two authors in their views of the U.N. 
efforts at codification of the Niirnberg principles. 

Miller-Rappard stresses (e.g., pp. 165, 214-215, 262) that internationally 
illegal orders cannot be legitimized on the ground that they were permitted 
or even demanded by national law. He accepts the apt phrase of Sack 
(1944) that ‘‘lawless law” can never be claimed in excuse or attenuation. 
But he would go further than does Dinstein in accepting ‘‘coercion’’ or 
‘‘ecompulsion*’ as excluding punishment (although not illegality). Like 
Dinstein, he insists that ‘‘military necessity’? (or ‘‘national interest’’) 
can never be pleaded in defense of war crimes (¢.g., p. 219, quoting the 
U.S. Nürnberg case of Freldmarshal Inst et al.)—a view expressly con- 
firmed in the U.S. Army Field Manual 27-10 of July 18, 1956.* He 
agrees (p. 221) with Kuhn (41 A.J.I.L. 430, 431 (1947)) that “‘the great 
advance in international jurisdiction of the post-war period is the recog- 
nition of the principle that certain behavior of individuals violates the 
common conscience of mankind.” 

On the other hand, his suggestions (p. 208) that Nürnberg was based 
on ‘‘bon sens et equité’’? and implies ‘‘a renaissance of natural law’’ are 
at least open to misunderstandings: Rather than a renaissance of natural 
law, Niirnberg constitutes a reaffirmation of the positive law, for example, 
of Hague Convention No. IV (1907), which, as the U.S. Field Manual 
27-10 also stresses, makes ‘‘the laws of humanity and the postulates of 
publie conscience’? part of the positive law binding upon the belligerents. 
This is a legislative technique frequently also found, mutatis mutandis, 
in domestic law, when, for example, commercial codes prescribe behavior 
of an ‘‘honorable merchant’’ or when family law requires the husband 
to provide ‘‘properly’’ for his wife. 

The question is sometimes asked whether the Niirnberg principles are 
of current or future significance. The question is strange in this age, 
when a single illicit order—even one ‘‘only’’ jurisdictionally improper—- 
can have unpredictable consequences. Indeed, we must ask: Where are the 
lawyers? They should constantly bring these grave matters before the 
community, underscoring, not primarily the penal aspects, but the need 
for clarification and greater legal safeguards. They should be preoccupied 
with the lex lata, the lex ferenda, and the lex lata et ferenda propaganda 
—the spreading of knowledge about the law on these crucial issues. 

As it is, the power to push the button and to delegate this power is 
shrouded in secrecy. By the same token, illicit orders merely pointing 


*<*Military necessity has been generally rejected as a defense for acts forbidden 
by the eustomary and conventional laws of war inasmuch as the latter have been de- 
veloped and framed with consideration for the econeept of military necessity.’’ (p. 4.) 
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in the direction of illegal war and of war crimes acquire weight inconceiv- 
able even in World War II. It cannot be over-emphasized that the first 
task of international and national law is to prevent the giving and the exe- 
cution of illegal orders: once the very question of penalties arises, the 
tragedy has already occurred, and no penalty can undo it. Exactly be- 
cause military life is not a law school seminar, and because portentous 
decisions may be taken in emergency situations, the primary effort should 
be to clarify the substantive and jurisdictional limits of the order-issuing 
authorities. As Miiller-Rappard concludes, all law must become personal- 
ized as moral motivation; and to achieve this, all recipients of orders, 
from the general and cabinet minister down, must first of all know what 
acts are illegal, because ‘‘esse est percipi.” 

These two books shed much light on a matter of top priority. What 
is required is no less than a thorough re-thinking of concepts of consti- 
tutional powers, of military secrecy, of patriotic obedience, in the highest 
national and international interest. These two studies should alert those 
who should alert the community. 

JoHN H. E. FRED 


La Responsabilité Internationale de VEtat pour les Fautes Personnelles 
de ses Agents. By Jean-Pierre Queneudec. Preface by Charles Rous- 
seau. (Bibliothèque de Droit International, Vol. 32.) Paris: Librairie 
Générale de Droit et de Jurisprudence, R. Pichon et R. Durand-Auzias, 
1966. pp. ii, 275. Fr. 36.30. 


The ever-growing internationalization of the world inereases the possi- 
bility of ‘‘faulty personnel acts’’ by agents of states towards foreigners 
both within and outside the agent’s country. The question of the re- 
sponsibility of states towards other states and their nationals for such 
acts therefore deserves comparative study and constructive solutions. 

The book by Dr. Queneudee, Professor of Law at the University of Dakar, 
deals with this relatively neglected topic in an impezcably juridical and yet 
refreshingly realistic manner, never losing sight of major policy con- 
siderations. Using as background for his canvas a good number of de- 
cisions of the Courts at The Hague, some seven scores of decisions by 
mixed arbitration and conciliation commissions (more than half of them 
involving the U.S.A.) and numerous judicial and administrative decisions 
of individual nations, he detects and analyzes a variety of criteria for the 
acceptance or rejection of state responsibility for their agents’ acts. In 
general, he finds that, even if the fault is not imputable to the state, it is 
still responsible, in principle, for its agent’s fault, even if such redress 
is not open to the agent’s co-nationals, whether or not the doctrine, ‘‘the 
king (State) can do no wrong,” holds sway. 

Regarding damages caused by illegal acts of military forces in time 
of war, he points out that Hague Convention IV (1907) established the 
states’ absolute responsibility, including obligation to pay indemnity, 
for ‘‘all’’ acts committed by their armed forces (quoting in support, inter 
alia, the Harvard Research in International Law)—a principle ‘‘easily 
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extended’’ to civil war situations, as, for example, determined by a French- 
Mexican Commission in 1929 (Caire case, p. 187). 

The problem has acquired new dimensions by the stationing of large 
forces on foreign soil in peacetime. The author accepts Jchn Whitton’s 
figure of 700,000 U.S. forces in 70 countries in 1959. He believes he 
perceives a U.S. practice, over and above treaty obligations, of indemnify- 
ing foreigners for acts committed by the military in their private capacity, 
as a matter of ‘‘international courtesy’’—except in paternity cases, be- 
cause, he informs us, claims for support of illegitimate children result 
from ‘‘acts essentially and by their nature private” (p. 197). 

A comparative examination of state practices regarding diplomats, 
consuls and their staffs, and of the 1963 United Nations Vienna Conven- 
tions leads Queneudec to suggest cautiously that states should be open- 
minded in waiving immunity and in accepting responsibility. 

Altogether, the book makes a good case for states’ accepting responsi- 
bility for their agents’ faults. It shows that such criteria as the agent’s 
acting without or contrary to orders, or examination of diligence in choosing 
and supervising him, are awkward, not conducive to international harmony, 
and often unfair to the damaged party. The author marshals a good deal 
of evidence from writers and decisions to support his view that this is the 
trend, and that the trend is to be welcomed. 

Perhaps he unnecessarily complicates his task by positing the existence 
of a principle that state responsibility cannot, in theory, exist without 
fault by the state. This begs the question, and his own narration shows 
this alleged principle to be very much punctured. On the other hand, 
so fully does he accept the principle of personal responsibility of officials, 
at least for acts ultra vires or done with criminal intent, that he adduces 
as a principal reason for the state assuming at least co-responsibility, the 
predicament of the damaged party in case of officials’ financial incapability 
(p. 109). Elsewhere, however, in the spirit of Duguit, Anzilotti and 
Max Huber, inter alia, and, in the opinion of this reader, more cogently, 
he raises the problem to the higher plane of the interest of the interna- 
tional community. JOAN H. E. FreD 


Éléments d'une Bibliographie Mondiale du Droit Pénal Militaire: Des 
Crimes et Délits contre la Sûreté de VÉtat et du Droit Pénal Interna- 
ational (Crimes de Guerre—Genocide—Crimes contre l'Humanité}. By 
Michel Gendrel and Philippe LaFarge. Paris: Libraire Générale de 
Droit et de Jurisprudence, R. Pichon et R. Durand-Auzias, 19651 pp. 
216. Index. Fr. 29.30. 


Originally conceived as a bibliography of works on military justice, 
the editors state in their foreword that they found it necessary to cover 
collateral subjects and to eliminate many citations in the major area which 


1 Although published in 1965, the cut-off date for works listed is Dezember 31, 1961. 
The foreword and a flyer advise of the intention of the editors and the publisher to 
bring out supplements covering five-year periods, with the volume for 1962-1966 
already. in preparation. 
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would otherwise have been included. This reviewer regrets that decision, 
which has resulted in the inclusion of areas almost completely foreign to 
the original project, and at its expense. In its final form, the Bibli- 
ographie contains a section dealing with military justice in which 34 pages 
are devoted to publications on French military justice and 84 pages are 
devoted to publications on military justice in some 75 other countries (a 
number of these countries, such as Costa Rica, Cuba, Hungary, Iceland, 
Kenya, etc., having little or no documentation), with one annex listing 
works on comparative military justice and one on international law (mili- 
tary occupation and foreign military bases); a section on offenses against 
the security of the state, French and foreign, again with comparative and 
international law annexes; and a section on international criminal law 
which includes an annex on piracy and terrorism, and a separate part de- 
voted to war crimes, genocide, crimes against humanity, and the ‘‘ Hich- 
mann Affair.” 

On the whole, the selection of publications on military justice in the 
United States armed forces is at least adequate. (The editors complain 
of lack of co-operation from the British military authorities; apparently 
the American military authorities were much more co-operative, although 
the surveys in Volumes 6 and 12 of the Vanderbilt Law Review could well 
have been the major source of this portion of the Bibliographie.) Court- 
Martial Reports are included and the official reports of the United States 
Court of Military Appeals are omitted; but the former are probably much 
more readily available to the average researcher, American or foreign; and 
that classic of American military law, Winthrop’s Military Law and Prece- 
dents, is unaccountably missing. 

As the editors point out in an introductory footnote to the section on 
war crimes, some years ago this reviewer referred to the ‘‘flood of learned 
books and articles’’ on that subject.? This ‘‘flood’’ makes it imperative 
that any bibliographer working in this area either attempt to list every- 
thing, or be extremely selective in his choices. Unfortunataly, these 
editors have not opted for either of these procedures. For example, there 
are certain major publications which are almost classics and which must 
be included in any bibliography on the subject. Thus, when such a 
bibliography includes reports of proceedings, it is a must that it contain 
the multi-volume report on Nuremberg. This one does contain a 41- 
volume set published in French by the Imprimerie Nationale; but not the 
parallel 42-volume set published in English by the Allied Control Authority 
for Germany.* Even stranger omissions are the 10-volume set entitled 
Nazi Conspiracy and Aggression* and the 15-volume set of Subsequent 
Proceedings.” Also missing is the very fine article written some years 
ago by the Book Review Editor of this Journau.® All in all, the work in 


256 AJLL. 433 (1962). 

8 Trial of the Major War Criminals (1947-1949). 

4 United States Government Printing Office, 1946-1948. 

6 Trials of War Criminals (United States Government Printing Office, 1952). 

6 Gross, ‘‘The Punishment of War Criminals: The Nuremberg Trial,’’ 2 Nederlands 
Tijdschrift voor Internationaal Recht 356 (1955), and 3 ibid. 10 (1956). 
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this area done by Leguey-Feilleux* will probably be much more helpful 
to the researcher. 

Elements of a World Bibliography will, undoubtedly, prove of value as 
an opening gambit for any researcher who is just beginning to work in one 
of the areas of its coverage, but he must use it with the knowledge that 
it admittedly does not purport to be definitive in those areas. 


Howard S. Levis 
Sant Louis University 


Internationales Luftiransportrecht. Kommentar zu den Abkommen von 
Warschau 1929/55 und Guadalajara 1961. By Werner Guldimann. 
Zürich: Schulthess & Co. A.G., 1965. pp. xii, 268. Index. Sw. Fr. 30. 


This book is a comprehensive and meticulous commentary on the Con- 
vention for the Unification of Certain Rules Relating to International 
Carriage by Air, signed at Warsaw in 1929, amended at The Hague in 
1955, and supplemented by the Guadalajara Convention in 1961. One 
of the earliest and most successful treaties for the unification of private 
law rules, the Warsaw Convention, in its original text or as amended at 
The Hague, and the Guadalajara Convention, now in force, govern pres- 
ently the liability of international air carriers in over 80 countries. Since 
it preceded much national air legislation, its rules have also been adopted 
in a number of countries with respect to the liability of the domestic 
earrier. Hundreds of court decisions over the last 36 years have dealt with 
the interpretation of the original Warsaw Convention. However, a 
systematic and up-to-date presentation of the convention law as applied 
by the courts has been lacking for a long time. 

Since the basie works published by Professor D. Goedhuis in French 
and English in 1983 and 1987, respectively, there has been to our knowl- 
edge only one other commentary on that important convention; it was 
written in German by a Professor Abraham in 1952. Needless to say that 
under these conditions Dr. Guldimann’s Commentary is a most welcome 
contribution to the literature of private International air law. Even 
more so, since it is the only one to take into account the amendments 
to the, Warsaw Convention made by the Hague Protocol. 

A very informative brief introduction on the history of the Warsaw 
Convention and the Hague Protocol precedes the detailed commentary, 
article by article, where frequent references are made to the travaur 
préparatoires to underline and explain the meaning of the more obseure 
international provisions. The history and main features of the Guadala- 
jara Convention are given in a special chapter of the book. The study 
of the background of the various provisions of the three Acts is, moreover, 
facilitated by synoptic tables giving the numbers of the various draft 
articles and of their final texts. 

The, commentary itself follows the German tradition by commenting 
on each provision and all technical terms. Where problems of interpreta- 
tion have been dealt with by national courts, all relevant decisions are 


z2 World Polity 387-407 (1960). 
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reported, analyzed and, if appropriate, commented on by the author. 
In addition, the author gives evidence of extensive knowledge of the cur- 
rent literature on the Warsaw Convention and refers to it with critical 
comments whenever appropriate. 

For convenience, relevant legal writings and judicial decisions are listed 
together under the text of each article of the Warsaw/Hague Acts; ad- 
ditional references are given to the drafts and travaux préparatoires of the 
article in question, as well as to the provisions of other international 
conventions on related matters, e.g., the Bern Railroad Conventions. The 
book is thus a very valuable source of information, both coraplete and 
concise, for any lawyer, scholar or student who wants to acquaint himself 
with the present state of liability for damage occurring during international 
air carriage under the Warsaw Convention, as amended at The Hague 
and construed by judicial decisions and legal writings. An exhaustive 
bibliography, systematic and analytical indexes, and the lists of the parties 
to the Acts concerned increase the usefulness of the book. A transla-' 
tion of this work into English would certainly be welcomed by Anglo- 
American lawyers. 

R. H. Manxgrewioz 


Chung-hua jên-min kung-ho-kuo t’iao yüeh chi [Compilation of Treaties 
of the People’s Republic of China.| Vols. I-XIII. Chung-hua jén-min 
kung-ho-kuo wai-chiao pu [Ministry of Foreign Affairs of the People’s Re- 
public of China] (ed.). Peking: Fa-lii ch’u pan shé, 1957-1965. Vol. I: 
pp. 5, 187; Vol. II: pp. 9, 414; Vol. IIT: pp. 8, 207; Vol. IV: pp. 8, 288; 
Vol. V: pp. 12, 422; Vol. VI: pp. 18, 8342; Vol. VIL: pp. 8, 208; Vol. VIII: 
pp. 8, 184; Vol. IX: pp. 8, 160; Vol. X: pp. 11, 481; Vol. XT: pp. 8, 284; 
Vol. XII: pp. 12, 279; Vol. XIII: pp. 11, 398. 


In 1957, Communist China’s Ministry of Foreign Affairs published 
its first volume of Compilation of Treaties of the People’s Republic of 
China (hereinafter referred to as Compilation). Up to 1965, thirteen 
volumes of Compilations have been published which contain almost all 
treaties (in the broad sense, t.e., treaties, agreements, protocols, exchanges 
of notes, joint communiqués or announcements, ete.) concluded by Com- 
munist China between 1949 and 1964. Except for Volumes 1 and 2, 
which contain treaties concluded in 1949-1951 and 1952-1953, respectively, 
each volume is comprised of treaties concluded in one year only. In 
each volume treaties (bilateral and multilateral) are classified under 
different categories such as political, economic, cultural, scientific, fishery 
treaties, ete. Some important agreements concluded by Communist China’s 
state trading corporations or non-official organizations (such as the Chinese 
Fishery Association) are also included in the appendix of the Compilation 
(such agreements will hereinafter be referred to as ‘‘semi-official agree- 
ments’’). At the end of each volume there is a chronological index of all 
the treaties contained in that volume. A cumulative index is available 
at the end of Volume 11 (pp. 167-284) for treaties concluded between 
1949 and 1961. The index is divided into two parts: The first part is 


1096 — THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 61 


called the ‘‘state index,’’ in which all treaties are listed according to the 
states with which the treaties were concluded. For instance, under the 

heading of ‘‘Soviet Union,’ all treaties concluded between Communist 
= China and the Soviet Union between 1949 and 1961 were chronologically 
arranged. The second part is called the ‘‘subject index,’’ in which 
treaties are classified into 14 categories (in five categories, treaties are 
further classified under several sub-categories), and in each category 
treaties are chronologically arranged. 

The number of treaties included in the 13 volumes of the Compilations 
is very impressive: 734 bilateral treaties, 26 multilateral treaties, and 37 
semi-official agreements. The following two tables will further illustrate 
the range of Communist China’s treaty activities between 1949 and 1964 
(*indicates semi-official agreements) : 


TABLE 1 


TYPES or Treaties CONCLUDED BY Communist CHINA BETWEEN 1949 
AND 1964 (BILATERAL AND MULTILATERAL TREATIES) 
(The following classification is the same as the classification used 
in the Compilation) 


Political 

(1) Friendship 15 

(2) Joint announcement, communique, or declaration 102 

(8) Others 15 
Legal 

(1) Consular relations 3 

(2) Nationality 3 
Boundary 17 
Boundary problems (use of boundary river, etc.) 4 
Economic 

(1) Commerce and navigation 11 

(2) Economic aid, loan, and technical cooperation 20 

(8) Trade and payment 249; 19* 

(4) General conditions for delivery of goods 85; 2* 

(5) Registration of trade mark 4 

(6) Others 15; 2* 
Cultural 

(1) Cultural cooperation 30 

(2) Broadcasting and TY cooperation 30 

(3) Exchange of students 3 

(4) Others ea ba 
Science and technology 37 
Agriculture and forest 9 
Fishery 3; 12* 
Health and sanitation 5 
Post and telecommunication 44 
Communication and transportation 

(1) Railways 10 

(2) Air transportation 12 

(3) Water transportation 12 

(4) Highway 1 
Law of war 5 


Military’ 1? 


1967] BOOK REVIEWS AND NOTES 1097 


TABLE 2 


NUMBER or BILATERAL Treaties CONCLUDED By Communist CHINA 
BETWEEN 1949 anp 1964 





Afghanistan 11 Germany (West) 4* Romania 36 
Albania 22 Ghana 11 Singapore and 
Algeria 8 Guinea 8 Malaya i* 
Austria 2* Hungary 40 Somalia 4 
Bulgaria 30 India 10 Soviet Union 40 
Burma 31 Indonesia 21 Sudan 6 
Burundi 1 Traq 6 Sweden 2 
Cambodia - 26 Japan 24* Switzerland 1 
Central African Korea (North) 39 Syria 4 
Republic 3 Laos 7 Tanzania 2 
Ceylon 20 Lebanon 1 Tunisia 2 
Congo (B) 4 Mali 2 United Arab 
Cuba 11 Mongolia 32 Republic 23 
Czechoslovakia 37 Morocco 1 United Kingdom | 1; 1* 
Denmark. 4 Nepal 18 United Nations 1» 
Ethiopia 2 Nigeria 1 United States 1 
Finland 19; 2* || Norway 2 Vietnam (North) | 47 
France 3* Pakistan 9 Yeman 7 
Germany (East) 23 Poland 35 Yugoslavia 15 


The treaty character of some treaties included in the Compilation is, 
however, doubtful. For example, the Compilation comprises 102 joint 
announcements, communiqués or declarations which in Western treaty 
practice would not be considered as treaties or be included in the official 
treaty series. A further example is the ‘‘agreed measures’’ on the return 
of civilians reached in 1955 between the United States and the Communist 
Chinese Ambassadors in Geneva (4 Compilation 1; 32 Dept. of State Bul- 
letin 456 (1955)). As the United States does not include the ‘‘agreed 
measures’’ either in the U.S. Treaties or in the Treaties in Force published 
by the United States Department of State, it appears that the United 
States does not consider the ‘‘agreed measures’’ as a ‘‘treaty’’ or an ‘‘ex- 
ecutive agreement.’’ 

Moreover, Communist China’s status as a contracting party to the 1948 
International Regulations for Preventing Collisions at Sea (191 U.N. 
Treaty Series 20), is doubtful. Communist China’s acceptance of the 
Regulations (6 Compilation 294, 313) was deposited with the British Gov- 
ernment on January 27, 1958. But the depositary function of the British 
Government was transferred to the Intergovernmental Maritime Consulta- 
tive Organization (IMCO) on July 13, 1959, and China has bzen repre- 
sented in the IMCO by the Nationalist Government. Thus, in a table 
listing states accepting the 1948 Regulations published by the IMCO in 
November, 1959, Communist China was not listed. On November 21, 1966, 
a Nationalist Chinese acceptance of the 1948 Regulations was deposited 
with the IMCO. In view of this, it appears that the 1958 Communist 
Chinese acceptance of the 1948 Regulations was invalid and Communist 
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China should not be considered as a contracting party to the 1948 Regu- 
lations. 

It should be pointed out that some semi-official agreements included in 
the Compilation are of considerable importance. One of those semi-official 
agreements is the 1953 Korean Armistice Agreement concluded between 
the Supreme Commander of the Korean People’s Army and the Com- 
mander-in-Chief of the Chinese People’s Volunteers, on one side, and the 
Commander-in-Chief of the United Nations Command, on the other (2 
Compilation 882; 4 U.S. Treaties 234; T.I.A.S8., No. 2782). Several agree- 
ments concluded between the Chinese Fishery Association and the Japa- 
nese Sino-Japanese Fishery Association (4 Compilation 265, 276, 280; 5 
ibid. 411, 413; 6 ibid. 330, 331, 333) are in fact, if not in law, governmental 
agreements, for they prescribe such important matters as salvage of fishing 
boats at sea, conservation of fishing resources, demarcation of fishing zones 
on the high seas, allocation of the number of fishing boats each side can 
send to those zones, ete. 

The 13 volumes of Compilations will be useful to those with an interest 
in Communist China’s foreign policy and its treaty practices. 


Hunepsan CHIU 


Trade Regulation Overseas. The National Laws. By Corwin D. Edwards. 
Dobbs Ferry, N. Y.: Oceana Publications, 1966. pp. xvi, 752. Indexes. 
$25.00. 

Supplement to Foreign Enterprise in India. Laws and Policies. By 
Matthew J. Kust. Chapel Hill: University of North Carolina Press, 
1966. pp. ix, 108. Index. $5.00. 


The entry into business and industry in a country, and the rules (to 
the extent that they exist) by which an enterprise is regulated, are estab- 
lished by each country for itself. Since each country is largely untram- 
meled ‘by international law rules (even bilateral treaties being few in 
number and modest in requirements), one must look to national laws for 
an appreciation of the legal climate in which business is carried on. These 
books are examples of, and attest to, the soundness of looking hard at the 
local law for answers to the important questions about business regulation, 
though their approaches differ. 

Corwin Edwards, a life-long cultivator of the antitrust vineyard, has 
taken one aspect of business regulation—policies toward monopolies, re- 
strictive agreements, and restrictive business practices—and examined it 
in a series of thirteen essays, each dealing with a single country. The 
countries chosen are all relatively developed eccnomically, most being 
highly developed: France, The Netherlands, Belgium, Federal Republic 
of Germany, Denmark, Norway, Sweden, Austria, United Kingdom, Ire- 
land, South Africa, New Zealand, and Japan. 

Each essay is a substantial summary of the history of the legal treat- 
ment of restrictive business practices, with major emphasis on description 
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of laws and regulations enacted since the close of World War II, which 
are the most significant. In each essay, most of which run from 50 to 75 
pages, there is an appraisal, either in explicit or implicit form, of the 
efficacy of the country’s regulations in creating or maintaining competition 
as a business way of life, though this volume is stated by Professor Ed- 
wards to be the ‘‘basic material”? from which he is currently writing an 
analytical volume ‘‘concerned with the problems end possibilities of na- 
tional policy toward monopolies and cartels and with the experiments in 
international cooperation in this field of policy’’ (p. iii). Incidentally, all 
will welcome the new book. 

What can be said of Professor Edwards’ ‘‘basic material’? First, it 
is the richest foreign antitrust vein which has yet been struck for the 
American student, teacher and practitioner. By bringing together mean- 
ingful, detailed topographical maps of the antitrus: landscape of thirteen 
important countries, the author has performed a most valuable service for 
which we are all in his debt. 

Secondly, there is, as Professor Edwards sees only too clearly, a ‘‘great 
weakness” in this method of approaching business regulation in thirteen 
countries. As he so ably points out, 


[since] the relation of business to government is deeply rooted in 
political, constitutional, and legal traditions, in traditions as to struc- 
ture and relation of economic classes . . . in traditions of social and 
religious ethics . . . an analysis of national policies [toward restrictive 
business practices] must be defective if it is made without a compre- 
hensive knowledge of each country’s political, legal, econcmic, and 
cultural history. (p. iv.) 


Obviously, no single book can do this job for thirteen countries. Hence, 
it is not surprising that one’s understanding of a country’s antitrust poli- 
cies has not been enriched by an appreciation of the significance of those 
policies in terms of the economic, political and social life of the people. 
There tends inevitably to be a black-letter quality to the work. 

Thirdly, and partly contradictorily in view of what has just been said, 
it might have been interesting and instructive to see the author tackle a 
few less developed countries, so many of which have been having difficulties 
in experimenting among government ownership, government regulation 
of a sort, and plain anarchy in “‘public’”’ and ‘‘private’’ sectors. 

Finally, while the net of Professor Edwards’ account of these thirteen 
national efforts to enforce some kind of competition is disheartening— 
with much effort devoted to ‘‘abuses of power” where no countervailing 
social benefits can be plausibly argued, and ineffective or non-existent 
efforts to curb concentrations of economic power—this should rot neces- 
sarily lead to one’s throwing in the towel. For, just as the Irishman found 
that he could not be too critical concerning the shape of the giraffe, con- 
sidering that he existed at all, so the economic and political history of the 
countries studied has been so unfavorable to the enforcement of competi- 
tion that one is at least entitled to hope that, despite the current strong 
trend toward mergers to stave off giant American companies, the present 
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state of their efforts represents a faltering beginning rather than an in- 
effectual conclusion. 

Mr. Kust’s supplement to his fine book on Foreign Enterprise in India, 
published in 1964,1 illustrates a different approach to business regulation. 
While it deals with restrictive business practices—the 1965 report of the 
new Monopolies Inquiry Commission—in one chapter (Chapter VI, Licens- 
ing and Regulation of Industry, pp. 28-81), and thus partly fills a gap in 
Professor Edwards’ presentation, it does so as only a small portion of its 
description of a wide range of legal and economic factors affecting the con- 
duct of business in India. This is the ‘‘one country’ comprehensive 
approach, as distinct from the one-subject treatment in many countries. 

While both have their places and uses, I believe that for the less de- 
veloped country the Kust approach is a sound one—there is so little ma- 
terial on antitrust in those non-competitive countries! Repeating the 
organization of his 1964 book, and maintaining its high standard, this 
supplement contains a description of what has happened in the past three 
years in licensing and regulation of industry, taxation, labor laws, corpora- 
tion law, foreign exchange control, etc. One hopes that Mr. Kust can 
produce a completely new edition three years hence, and that others will 
emulate him for other countries. One on Singapore, for example, might 
be fascinating, if one could really run to ground how that most resourceful 
of businessmen, the overseas Chinese merchant, really operates! 


STANLEY D. METZGER 


International Trade, Investment, and Organization. Edited by Wayne R. 
LaFave and Peter Hay. Urbana, Chicago and London: University of 
Illinois Press, 1967. pp. x, 506. $7.50. 


In 1959 the University of Illinois Law Forum published a large issue in 
honor of the opening of the St. Lawrence Seaway called ‘‘Legal Problems 
of International Trade,’’ ably edited by the energetic and enterprising Paul 
O. Proehl. It proved to be very useful and successful, partly because it 
filled a then-existent void. For at that time, despite the growing need, 
there had been no systematic, and few enough sporadic, efforts to create 
a legal-economiec literature on international economic relations. While 
in no sense a text but rather a collection of individual contributions which 
ranged as usual from fair to excellent, the 1959 volume was welcomed as 
a major contribution to a thin shelf of informative works which enabled 
the American law student, teacher, and practitioner better to understand 
and cope with the growing complexity of international trade and financial 
problems. 

As so often happens when it is decided to repsat a successful format, 
the Son of Don Quixote doesn’t quite capture the spirit of the Old Man. 
The present 1966 Illinois Law Forum volume comes at a different time. 
Casebooks, organized volumes of documents and readings, a large and 


1 Reviewed in 59 A.J.LL. 963 (1965). 
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growing law review literature, and good books by lawyers and economists 
in the intervening seven years have filled a number of shelves. This is 
not to say that there is no need for more, for there is, especially for treatise- 
type works, and of course continuing sharp commentary and critical analy- 
sis of current proposals in the international economie relations area. 

The 1966 Forum’s effort, now put between hard covers, does not fulfill 
these needs, however, but rather consists of a potpourri of articles with 
little organic relationship, dealing with a wide range of subject matter 
from American strategic controls over trade to the H.H.C.’s Common Agri- 
cultural Policy ; from the American foreign tax credit to the Latin Ameri- 
can Free Trade Area; from the problems of licensing abroad to the draft 
E.E.C. Treaty on Execution of Judgments. Their quality, of course, 
varies. Some, such as Professor Riesenfeld’s article on the H.E.C.’s Com- 
mon Agricultural Policy, James Haight’s piece on American strategic con- 
trols, and Slowinski and Haderlein’s clear analysis of recent changes in the 
foreign tax credit, are particularly helpful, admirably filling in gaps in 
legal literature. 

The idea is not at all to discourage symposia. It is simply to suggest 
that the next time round, the editor might make much stronger efforts to 
relate his contributions to a particular theme, be it development of less 
developed countries, or tariff policy, or tax systems. There would be a 
better chance to come on target. 

STANLEY D. METZGER 


Conférence de La Haye de Droit International Privé, Actes et Documents 
de la Dixieme Sesston—7 au 28 octobre 1964. Vol. I: Séances Plémeéres 
—Dworee. pp. 341; Vol. II: Adoption. pp. 439; Vol. III: Notification. 
pp. 392; Vol. IV: For Contraciuel. pp. 231. La Haye: Imprimerie 
Nationale, 1965, 1966. 


The four volumes under review contain most—but not all—of the mate- 
rials of the Tenth Session of the Hague Conference on Private Inter- 
national Law. Jacking is the part on ‘‘Recognition of Foreign Money- 
Judgments,” on which topic discussion was begun but not completed. The 
materials will be in the volume on the Extraordinary Session of the Con- 
ference held in April, 1966, at which a draft of a Convention on Recogni- 
tion and Enforcement of Foreign Judgments in Civil and Commercial 
Matters was produced.’ 

The contents of the volumes are of more than academic interest. The 
Tenth Session of the Conference was the first attended by a United States 
Delegation since the United States became a member of the Conference.’ 


1 Bee Nadelmann and von Mehren, ‘‘The Extraordinary Session of the Hague Con- 
ference on Private International Law,’’ 60 A.J.I.L. 803 (1966). 

2 Text in 15 A.J.Comp. Law 361 (1967); 5 Int. Legal Materials 636 (1966). 

3 See Amram, ‘‘Report on the Tenth Session of the Hague Conference on Private 
International Law,’? 59 A.J.1.L. 87 (1965); Nadelmann, ‘‘The United States Joins 
the Hague Conference on Private International Law,’? 30 Law and Contemporary 
Problems 291, 308 (1965). 
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One of the conventions draftec at the session, the Convention on the Service 
Abroad of Judicial and Extrajudicial Documents in Civil and Commercial 
Matters,t has been signed and ratified by the United States Government.® 
Another draft, the Convention on Choice of Court, is being considered by 
the National Conference of Commissioners on Uniform State Laws in its 
work on a Uniform Law regarding the Effect of Choice of Forum Agree- 
ments.® : 

The first velume of the set contzins the minutes of the full sessions, as 
well as'the Final Act with tke text of some administrative decisions and 
the three draft conventions produced at the session. Also included in the 
volume 'is the discussion of ‘‘Recognition of Foreign Divorce Decrees.’’ 
This topic was on the agenéa for preliminary consideration. The dis- 
cussion ended with a decision to appoint a drafting committee, which has 
since met” and will meet again in advance of the Eleventh Session sehed- 
uled for October, 1968. 

Volumes II, III, and IV have, respectively, the materials on the three 
subjects for which draft conventions were prepared: ‘‘Recognition of 
Foreign Adoptions’’; ‘‘Service of Documents Abroad’’; ‘‘Choice of Court 
Agreements.” The pattern of the volumes is that Wey begin with the 
questionnaire prepared by the Conference’s Permanent Bureau and the 
answers received from governments, followed by the draft prepared by a 
committee In advance of the session, and accompanied by the observations 
filed by: governments; next ecme the minutes of the meetings devoted to 
the discussion of the particular draft, together with the working papers 
prepared and used at these meetings; and the volume closes with the text 
of the draft convention as approved, together with the explanatory report 
written by the delegate who had served as Reporter. 

The minutes of the meetings are not verbatim reports of the discussion. 
The interventions appear as taken down in summary form by members of 
the staff (and thereafter approved by the speaker). Production of the 
Proceedings thus is a major enterprise. The series’ last volume to appear 
was Volume III, which, notwithstanding the 1965 date, became available 
only late in 1966.2 Qualitatively, the volumes live up to the high reputa- 
tion which the work of the Permanent Bureau has long enjoyed. 

The tradition of the Hague Conference has been to produce the Pro- 
ceedings in French. The only change in language decided on at the Tenth 
Session (and only after some struggle with the French) was that the new 
conventions would be in French and English, both texts being equally 
authentic. Actually, English has keen used increasingly by the delegates, 
and simultaneous translation in both languages is available at the sessions. 
Production of the Proceedings in French and English should perhaps have 

4 Text in 60 A.J.LL. 464 (1966); 4 Irt. Legal Materials 341 (1965). 

5 See note by Amram, above, p. 1019. 

e See 1965 Handbook of the National Conference of Commissioners on Uniform State 
Laws 112, 179; 1966 ibid. 130. 

7 The text of a first draft of the Committee is in 14 A.J.Comp. Law 697 (1966); 5 
Int. Legal Materials 389 (1966). 

8 The Explanatory Report has the dateline ‘‘February 1966.’’ 
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been proposed. The United States became a member of the Conference, 
however, only when the session opened, and a switch to a new system 
would not have been feasible without advance agreement and preparation. 

The unavailability of the Proceedings in English creates numerous prob- 
lems. The Proceedings are the primary basis for mterpreting the con- 
ventions. The conventions being in two languages, poor Judgment was 
exercised by the Permanent Bureau in not producing at least the Explana- 
tory Report in French and English. The time for remedial action has 
passed. 

In what language or languages should the Proceedings be in the future? 
Obviously, a change has to be made. Presently, from one third to one 
half of the delegates use English at the session. Most, if not all, of the 
preliminary materials and working papers are made available in both lan- 
guages. At the Extraordinary Session of the Conference held in April, 
1966, a naw system was tried for the minutes. The interventions were 
taken down in summary form in the language (French or English) used 
by the individual speaker. The intention seems to be to have the minutes 
partly in French and partly in English. This method has been used by 
the International Law Association for the reports of its biannual confer- 
ences. The result has been far from satisfactory. The non-linguist con- 
sults what he can read and overlooks easily that he has read only one part 
of the story. If no better solution is available for the International Law 
Association, the contrary is the case for the Hague Conference on Private 
International Law. With the technical apparatus assembled for the quad- 
rennial sessions, production of the entire Proceedings in both languages 
creates no problem. The question is the additional expense. The im- 
portance of the work of the Hague Conference is obvious. The language 
barrier is still the great enemy of progress. The additional expense in- 
volved in production of two sets will not ruin the member governments. It 
will be money well spent. 

Kort H. NapELMANN 


Progress in Nuclear Energy. Series X. Law and Administration. Vol. 
4, Edited by Jerry L. Weinstein. New York: Pergamon Press, 1966. 
pp. xxiv, 898. Index. $15.00. 


Nuclear capabilities are sure to spread around the world, in the context 
of civil nuclear power programs if not weapons programs. Moreover, 
existing nuclear capabilities in the military field are sure to Increase, and 
perhaps take on costly new dimensions, especially in the field of anti- 
missile defense. Therefore, continuation of the process of scientific dis- 
covery, technological innovation and application in the nuclear deld will 
confront the institutional and policy framework for handling the global 
dimensions of nuclear energy with even more serious challenges in the 
future than in the past. 

In this context, the fourth volume dealing with Law and Administration 
in the ‘‘Progress in Nuclear Energy Series’’ makes its appearance. The 
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book is advertised as discussing ‘‘the ways in which the challenging prob- 
lems of law and administration in the atomic age are being faced at the 
international and national level.’’ In light of its contents, this reviewer 
believes the claim is extravagant. 

The ‘book consists of a collection of articles by eminently qualified ex- 
perts concerning the legal and administrative aspects of the peaceful 
uses of nuclear energy. Certain recent international agreements and 
national legislation are compiled in a series of appendices which com- 
_ prise the second half of the volume. Five out of nine major articles and 
eleven. ‘out of thirteen appendices deal with various aspects of the problem 
of third-party liability for nuclear damage. Of the remaining four 
articles, two discuss health and safety problems, one considers recent 
United: States legislation which permits private ownership of fissionable 
materials, and one is devoted to the International Atomic Energy Agency 
system of safeguards to prevent materials used in peaceful development of 
nuclear energy from being diverted to military ends. The emphasis and 
rather narrow coverage illustrate the difficulty of breaking out of the mold 
established by previous volumes in a series of this nature. Rather than 
re-evaluate the approach to an entire field between volumes in a Series, 
the tendency to bring up to date what has been previously covered is fre- 
quently irresistible. 

Therefore, the contents of the bock should be viewed largely as mile- 
stones.’ As such the volume has undcubted utility. The following articles 
deal with various problems of third-party liability for the potentially 
catastrophic damage that could result from an accident during the opera- 
tion of a nuclear power reactor: ‘‘The Vienna International Conference 
on Civil Liability for Nuclear Damage” by Karlfritz Wolff; ‘‘The Paris 
Supplementary Convention” by Raffaello Fornasier; ‘‘International Con- 
ventions on Civil Liability and Latin American Legislations’? by Enrique 
Zaldivar; ‘‘Liability Legislation in Japan” by Shunji Shimoyama; and 
‘‘Liability of Operators of Nuclear Ships: The 1962 Brussels Convention 
and its Alternatives”? by Peider Kénz. While each of these articles con- 
tains useful expositions of the legal subject matter, contextual analysis is 
sparse in all of them. 

The two articles dealing with nuclear safety, ‘‘Some Factors Influencing 
the Regulation of Nuclear Health and Safety” by Ian Williams, and ‘‘Re- 
actor Sites and Safety’’ by C. Rogers McCullough, do concern themselves 
with the context in which the legal and administrative problems are im- 
bedded. The Williams article is particularly rewarding in this respect. 
A clear and concise statement of the major economic issues underlying the 
recent move from government toward private ownership of fissionable ma- 
terials is contained in ‘‘Private Ownership of Special Nuclear Material 
in the United States’? by Gerald Charnoff. 

‘‘Legal and Administrative Problems Arising from the Implementation 
of International Atomic Energy Agency Safeguards’ by Paul C. Szasz 
is a thorough and lucid exposition of the I.A.H.A. system. However, the 
reader searches in vain for an indication of the practical political and tech- 
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nical dimensions of the problem of ensuring that materials and 2quipment 
intended for the peaceful uses of nuclear energy are not diverted to any 
military purpose. The fact that civil nuclear power reactors will be 
producing the plutonium equivalent of thousands of nuclear bombs per 
year by 1970 and tens of thousands of bombs by 1980 is left unstated. 
The political and security implications of this fact are not discussed. 
Without analysis in these respects, the legal foundations of the LA.H.A. 
safeguards system may appear to the reader to be deceptively firm. 


Mason WILLRICH 


Expérimentation des Armes Nucléaires et Droit International Public. 
By Marie-Françoise Furet. Paris: Editions A. Pedone, 1966. pp. vi, 
228. Index. 


One of the two main conclusions which Madame Furet reaches in her 
exhaustive analysis of the implications in international law of nuclear 
weapons tests is that the entire problem of weapons testing—both the 
extent of permitted tests and damages—should be the subject of multi- 
lateral conventions. This same conclusion is inherent in the positions 
taken by the nuclear Powers, both in the United Nations and elsewhere in 
connection with their tests. The United States, United Kingdom, and 
France have conducted tests within their own territories and on the high 
seas with little attempt at legal justification beyond the obvious fact that 
the development of nuclear weapons resulted in a novel situation not cov- 
ered by previous agreements restricting or regulating the use of armaments. 
In effect, the Soviet Union has taken the same position concerning its own 
tests, but has on occasion denounced as illegal the tests by the West. 

While Madame Furet arrives at the same conclusion as the nuclear 
Powers concerning the best remedy for abuses of nuclear testing, her reason- 
ing in reaching that conclusion is most complex. She is a strong supporter 
of the rôle of the natural law in establishing international law. She finds 
that the principles underlying the limitations of chemical and bacterio- 
logical warfare contained in the series of agreements culminating in the 
Geneva Protocols of 1925 would make the use of nuclear weapons illegal 
under international law. She likewise recognizes the line of analysis con- 
tained in Professor McDougal’s essay justifying nuclear tests in the in- 
terests of world security, despite infringements on territorial rights and 
navigation and fishing on the high seas. However, she differs from Pro- 
fessor McDougal in contending that some of the U. S. tests wera an abuse 
of this right. With this premise, Madame Furet goes on to develop stan- 
dards and to consider possible remedies for such abuses, including damages 
and criminal responsibility. 

This scanty outline of the thread of Madame Furet’s analysis In no way 
does justice to the vast amount of thought and research which she has given 
to the subject, resulting in keen analyses of the relation of nuclear tests to 
an extremely large number of diverse areas of international law; for 
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example, the law of the sea, the arms limitations ın various peace treaties 
at the end of the Second World War, hot pursuit and piracy, the use of 
the atmosphere and the stratosphere, the legal implications of the lim- 
ited test ban, and many others. Because of this acute and subtle analysis, 
Madame Furet’s book is a ‘‘must’’ for students confronted with the legal 
problems related to nuclear testing. 

It should be noted at this point that, unlike a number of recent French 
publications related to arms control, Madame Furet’s conclusions fre- 
quently do not support official French positions concerning nuclear testing. 
Madame Furet would unquestionably oppose the type of reasoning con- 
tained'in a recent article in this Journa which suggests reasons for dif- 
ferentiating between the legality of the American nuclear tests in the 
Pacific and the French tests: However, Madame Furet’s reasoning could 
easily lead to the conclusion that nuclear testing by France was contrary 
to the'doctrines of international law arising from the limited Test Ban 
Treaty, even though France had failed to sign the treaty. 

In short, Madame Furet has produced an interesting and stimulating 
book developing tenets of international law largely on the basis of prece- 
nents and analogies existing prior to the nuclear age. However, it is 
probable that international Jaw concerning nuclear weapons testing is 
more likely to develop through multilateral conventions, as Madame Furet 
suggests, than through past legal precedents. 


BERNHARD Q. BECHHOEPER 


World Politics in the General Assembly. By Hayward R. Alker, Jr., and 
Bruce M. Russett. New Haven and London: Yale University Press, 
1965. pp. xxvi, 826. Index. $7.50; 56 s. 


Using more sophisticated statistical techniques and more carefully con- 
structed criteria than any employed by earlier students of United Nations’ 
voting patterns, Professors Alker and Russett have analyzed 281 roll-call 
votes in four General Assembly sessions (the Second, Seventh, Twelfth, 
and Sixteenth). These votes include thirteen roll calls on legal issues: 


1947 : two votes on Soviet resolutions on prosecuting war criminals; 
and four small-Power attempts to speed up the work of the Economic 
and Social Council in drawing up the Genocide Convention ; 

1952: a Czech amendment in the Sixth Committee providing that 
Assembly Committees may (rather than should) eonsult the Legal 
Committee on important legal aspects of questions before the United 
Nations; and two Sixth Committee votes on defining aggression; 

1957: British failures i in the Sixth Committee to delete an expression 
of gratitude for the prior work of the Special Committee on De- 
fining Aggression and to prevent the Committee from proposing that 
the Assembly re-establish an expanded Special Committee; and an 
Assembly resolution taking rote of the earlier Special Committee’s 
report and asking new Members to submit their views on defining 
aggression; and in 


1 Deant; ‘Legal Aspects of the French Nuclear Tests,’? 61 A.J.LL. 66 (1967). 
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1961: the failure of the Assembly to adopt a resolution to invite 
‘fall countries’ (presumably including th: People’s Republic of 
China) to the 1963 Conference on Consular Relations. 


Only this meager selection of legal questions apparently qualified under 
the authors’ criteria for key issues; that is to say, these were the only 
legal questions in the sessions examined that were the subject of (1) 
substantive votes in plenary sessions or of ‘‘key votes” on resolutions 
voted upon paragraph-by-paragraph and overwhelmingly passed or de- 
feated in either committee or plenary meetings; (2) ‘‘key’’ substantive 
committee votes that did not appear in plenary roll calls (especially com- 
mittee roll calls on which sizable shifts occurred before plenary meetings) ; 
or (3) important procedural roll calls; but were (4) not the subject of 
virtually unanimous roll calls. Entirely justifiable statistically, as nearly 
as a layman can judge, these criteria inadvertently demonstrate the weak- 
ness of the method, for some of the most relevant questions and more 
significant work of the United Nations may just not meet these criteria 
and may not even present themselves in the form of Assembly or com- 
mittee votes. (An even greater limitation on the author’s approach 
appeared after they completed their investigation, when the 19th Assembly 
did not vote at all—a circumstance which must have struck terror into 
the hearts of all those wedded to voting studies.) 

Although the authors themselves, in refreshing and modest disclaimers, 
acknowledge the limits of their formidable apparatus, they nonetheless be- 
lieve that ‘‘the most controversial and important [decisions] ... will 
probably be reflected in roll-call voting’’ (p. 19). To that generalization, 
groups like international lawyers, interested in special aspects of the 
Assembly’s work, may simply have to take exception. 

To the extent that the authors’ discussion of other substantive issues 
does bear on the law, their analysis may still have some interest. They 
give statistical evidence of state alignment on two ‘‘super-issues’’ that 
they find have persisted and, in fact, increased in importance, throughout 
the life of the United Nations—self-determination and supranationalism. 
It will take a most perceptive reader, however, to discover, in the con- 
clusions the authors draw from their painstaking investigaticns, insights 
that are either different from or more profound than those of close ob- 
servers of the United Nations like Lincoln Bloomfield, I. L. Claude, Ernst 
Haas, John Stoessinger, and others, whose non-statistical inferences Messrs. 
Alker and Russett quote approvingly throughout. 

For instance, one is not overwhelmed when reading that ‘‘the most 
arresting and least expected finding of this study is the continuity of the 
main super-issues revealed in Assembly voting’’ (p. 126). It is hard, 
moreover, to see how such a statistically verifiable finding by itself invali- 
dates, as the authors maintain that it does, U Thant’s observation that ‘‘the 
simple formula of Hast-West confrontation, which was replaced by the 
East-Neutral-West confrontation, has been superseded by a complex and 
fiuid pattern in imternational relations’’ (lec. cit.). They themselves 
later (p. 280) speculate about the rôles China and France may play in 
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international polities in such a way as to indicate that they are by no 
means insensitive to the complexity and fluidity of contemporary inter- 
national politics, regardless of the way it may or may not show up in 
voting patterns. 

The limits of statistical investigation make one doubt the authors’ con- 
tention that ‘‘eontent analysis of Assembly debates and further inter- 
viewing of Assembly delegates, together with further roll-call analysis 
similar to those presented [in this took] . . . should prove useful in ascer- 
taining ‘diplomatic perceptions as well as ways to predict what [one diplo- 
mat] .. . calls the ‘impossible’’’ (p. 131). Sometimes, in fact, votes 
ean be, downright misleading, as Messrs. Alker and Russett indicate: 
‘t American aloofness from the Genocide Convention. . . suggests that 
the American vote for speeding up its discussion is not good evidence of 
commitment to small power supranationalism’’ (p. 129), and require 
further investigation. (In this case, the authors look to Inis Claude for 
an explanation.) 

One hesitates to suggest about a book so heavily laden with figures that 
it needs a few more; but it would have been useful to others equally com- 
mitted to the ‘ cience” of politics if the authors had given citations to 
specific pages in the United Nations Oficial Records whence they drew their 
data. 

RicHarD N. Swirt 


BRIEFER NOTICES 


The Enforcement of International Judicial Decisions and Arbitral 
Awards in Public International Law. By E. K. Nantwi. (Leyden: A. 
W. Sijthoff, 1966. pp. xv, 209. Table of cases. Index. FI. 17.50.) 
The record of compliance with international Judicial decisions and awards 
in the last hundred years is a very mixed one. The most useful part of 
this monograph is a case-by-case summary of twenty-three instances of 
non-compliance with such decisions. The author has also taken pains 
with the logical framework of his study, which is essentially an historical- 
legal analysis, with careful attention to decisions of the Permanent Court 
of International Justice and the International Court dealing with juris- 
diction, ; summarizing each case discussed and describing the relevant 
treaty or international organization framework. However, it is only after 
long chapters on the historical evolution of arbitration, plus a discussion 
of legal principles, such as the notion of consent as the basis of jurisdiction 
in international adjudication, that the author in his next-to-last chapter 
reaches the topic of current and future importance: enforcement through 
international organization. He concentrates on an interpretive considera- 
tion of Articles 94(2) and 10 of the United Nations Charter. He only 
touches on enforcement by the various specialized agencies. For example, 
he discusses at some length the Anglo-Iraman Oil Co. case in the Inter- 
national Court, involving the question of the enforceability of an interim 
order. In this context, as at varicus other points when discussing legal 
principle, he opens his text freely to the views of other commentators. 
Here he does not formulate his own conclusion on the point. At the end of 
the volume he summarizes his general conclusions as to the potentialities of 
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United Nations specialized agencies for developing methods of enforce- 
ment, and does not go beyond expressing the hope that they may prove 
to be important machineries for enforcement. 

This volume reflects the author’s careful research in the cases collected 
and in the attention given to the structure of his outline. It is, however, 
diffuse. While it notes, it does not concentrate on the problem areas for 
the future. Its usefulness lies in the assembling of materials which would 
be helpful especially to one approaching the topic for the first time, and 
in providing historical background and, by its format, a chack list of 
relevant questions involving treaty and United Nations organizational 
structure. That seems to this reviewer to be the place of this monograph 
in the literature on this important but infrequently discussed topic. 


JAMES N. HYDE 


Curso de Derecho Internacional Público. 2nd ed. By César Sepúlveda. 
(Mexico, D.F.: Editorial Porrua, S. A., 1964. pp. xxiv, 405. Index.) It 
is a difficult task to write a meaningful introduction to international law 
comprising only 320 pages and to solve the problems of selection and 
emphasis. Professor Sepúlveda of the University of Mexico Law School 
has solved them well. Part I of the book includes a chapter on the classical 
writers on international law (which is usually not found in works of 
similar size and which is much more comprehensive than, e.g., the corre- 
sponding section in Brierly’s classic). A succeeding chapter on the 
nature and essence of international law brings this historical survey up to 
date. Part II is entitled ‘‘Common International Law.’’ The author 
does not make clear how this concept relates to those of universal and of 
general international law which he has distinguished earlier. The topics 
treated under this title include international legal negotiations, the organs 
of international relations, state territory, state responsibility, recognition, 
and state succession. Part III on the organization of the international 
community deals mainly with the United Nations, the inter-American 
system and the regional organizations of Europe. It contams a very 
interesting excursus on ‘‘the new law of international organizations.’’ 
Among the European organizations the author discusses briefly the Or- 
ganization for European Economic Co-operation without mentioning its 
successor, the Organization for Economie Co-operation and Development. 
Part IV, finally, is devoted to the pacific settlement of internetional dis- 
putes. The laws of war are not dealt with, nor is there any discussion 
of the problem of the use of force in international law. On the other 
hand, there are welcome references to Mexican law. The Appendices 
(pp. 321-897) include the Charters of the United Nations and of the Or- 
ganization of American States, the Universal Declaration of Human Rights 
and extracts from treaties concerning Mexico’s boundaries. The book is 
clearly and concisely written and serves well its purpose of a good intro- 
duction to international law. Judging from the short interval between 
the first (1960) and second editions, a third one is hopefully to be ex- 
pected soon. l 

Sako ENGEL 


Staatliche Immunität. By M. M. Boguslavskij. Translated from the 
Russian by Wera Rathfelder. (West Berlin: Berlin Verlag, 1965. pp. 
270. Table of cases. DM. 22.50.) Soviet sociological and psychological 
works often present valuable findings in the form of the meat of a sand- 
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wich made with slices of Marxist bread. Such an accomplishment is much 
more difficult in the case of a legal topic that lies close to, or rests upon, 
political polemics. Sovereign immunity being such a topic, it is to be 
expected that the author of the volume under consideration, first pub- 
lished in Russian in 1962, should have produced not a sandwich with a 
solid slice of meat but a salad in which the official doctrines cf national 
sovereignty and of the unity of the political and the economic in the 
Soviet state are the main Ingredients. Fortunately, the author’s careful 
uses of cases chiefly from the courts of sixteen non-Communist nations, 
of state practice reflected in treaties, and of the writings of Western as 
well as: Soviet international lawyers, mitigate much of the polemic character 
that has too often dominated in objectionable manner Soviet books and 
articles on international law. Hence, one must welcome the translation of 
Boguslavskij’s study of sovereign immunity into a Western language. 
Perhaps the greatest merit of the volume is less its discussion of the 
substance of such issues as functional immunity, the impact of nationaliza- 
tion, and the status of state trading agencies and government-owned com- 
mercial ships than its methodology. For, as Wilhelm Wengler suggests 
in his Foreword, Boguslavskij’s method could well serve as an instructive 
example of technique for Soviet argumentation in the field of inter- 
national law. 

. WESLEY L. GOULD 


Grenzen der richterlichen Verantwortung: Die Political-Question-Doktrin 
in der kechtssprechung des Amerikanischen Supreme Court. By Fritz 
Wilhelm Scharpf. (Karlsruhe: C. F. Miiller, GmbH., 1965. pp. xvi, 
462. DM. 38.) This volume, which was submitted as the author’s dis- 
sertation, represents a substantial piece of work. In presenting those 
decisions in which the doctrine of the political question has played a part, 
Dr. Scharpf has properly placed them in three major categories: the 
foreign relations area, the war and emergency fields, and the domestic 
sphere. During the course of this factual and theoretical analysis the 
observation is drawn that the doctrine cannot be regarded as the basis 
of a general theory of judicial self-limitation. Rather, it is employed in 
those narrowly circumseribed instances in which the Court cannot or need 
not justify its decision; holdings in which the constitutional issues remain 
undecided. To reach this conclusion Dr. Scharpf has not only relied upon 
those cases in which the political question has assumed an affirmative 
role, but has also examined those in which this has not oceurred. And 
to clarify the doctrine and to emphasize its difference from other instances 
of judicial non-intervention or abstinence, he has devoted part of his 
thesis to those rulings in which the Court did not interfere with legislation 
because of its interpretation of the Constitution, or did not render a 
decision because the litigants had failed to meet certain procedural 
standards. 

Such views are, of course, subject to considerable debate and the reader 
must form his own judgment. But insofar as specific international legal 
considerations are concerned, it should be noted that some of the state- 
ments, for example, those listing the eriteria for the act-of-state doctrine, 
and certain of the interpretations of the cases, such as Pink and Sabbatino, 
in connection with which no mention is made of the Congressional amend- 
ment, are subject to lively controversies of their own. 


GUENTER WEISSBERG 
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Bibliographie des deutschen Schrifttums zum Völkerrecht 1945-1964. 
Edited by Dietrich Rauschning. (Hamburg: Hansischer Gildenverlag, - 
1966. pp. xlii, 569. Index. DM. 40.) This is the first of a series of 
bibliographies to be published by the Institute for International Law at 
Kiel University. Future publications will cover private international 
law, comparative law and special branches of public international law. 
The Director of the Institute, Dr. Eberhard Menzel, in his Preface, indi- 
cates the possibility of publishing bibliographies on special topics which 
would include foreign literature. 

The present volume includes books, articles, judgments and other mate- 
rials relating to international law and organization published in Germany, 
which for this purpose includes the Federal Republic and the German 
Democratie Republic. It thus excludes German publications in Austria, 
Switzerland and elsewhere, in the expectation that these countries will 
eventually publish bibliographies which will include publications by Ger- 
man authors. But it includes German translations of foreign works and 
articles in foreign languages published in German periodicals or symposia. 
Doctoral dissertations are included, as are 63 Festschriften. Articles which 
appeared in the Strupp-Schlochauer Wörterbuch des Vélkerrechis are 
listed separately. 

The articles are systematically and chronologically arranged. Under 
major headings there are copious references to related subject headings. - 
This, along with an index of authors, will greatly facilitate the use of this 
important reference work. The Bibliography is further evidence of Ger- 
man interest, productivity and industry in international law. 


LEO Gross 


Proceedings of the Eighth Colloquium on the Law of Outer Space, 
International Institute of Space Law of the International Astronautical 
Federation (September 14-15, 1965, Athens, Greece). Edited by An- 
drew G. Haley and Mortimer D. Schwartz. (South Hackensack, N. J.: 
Fred B. Rothman & Co. (distributors) ; University of Oklahoma Research 
Institute, 1966. pp. ix, 475. $6.50.) Space law is still & somewhat 
yeasty subject in which it is possible to generalize without too meny limiting 
footnotes or references to past authorities. For in spite of the recent 
United Nations-based Treaty on the Peaceful Uses of Outer Space, signed 
in January, 1967, and various U.N. General Assembly resolutions on outer 
space, the stuff of space law is still to a considerable extent provided by 
analogical extension from internal, municipal law or from more traditional 
areas of international law (the law of the sea, for example), preferably, 
of course, on a comparative, intersystems basis. The International Astro- 
nautical Federation chooses its meeting places well, with an eye on 
Baedeker, and so it has always had a distinguished group of professional 
and lay camp-followers, much on the basis of that other, but much broader, 
transnational private legal reunion, the International Law Association. 
Again, like the International Law Association, it has been a forum—one 
of the few available to lawyers on a regular, continuing basis—where 
Communist and Western lawyers can meet relatively unhindered or un- 
constricted by Soviet-Western ideological conflicts or differences. This 
reviewer counted no less than fifty-five papers in the scant 475 pages of this 
volume, most of these papers being, necessarily, rasher light and superficial, 
even popular, in the brief space allotted to them, but nevertheless including 
several well-known Eastern European lawyers as authors. It is perhaps a 
pity, therefore, that the academic community in the West has not taken a 
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more see part in the proceedings up to date, for too much of the burden 
has fallen on one or two yeomen space lawyers like John Cobb Cooper, 
Eugène. Pépin, Cari Christol, and finally the late Andrew Haley, to whom 
in many respects the present volume, with five essays from his pen, serves 
as a sort of monument. 
} Epwarp McWHiInnery 
Constitutions of Nations. Rev. 3rd ed. Vol. I: Africa. Edited by 
Amos J. Peaslee. Prepared by Dorothy Peaslee Xydis. (The Hague: 
Martinus Nijhoff, 1965. pp. xiv, 1108. Gld. 90.) It is ironic that the 
first volume of the third edition of Peaslee’s valuable series of constitutions 
should be devoted to Africa, for the relevance and utility of this particular 
effort are somewhat doubtful. The editor has assembled the constitutions 
of 36 out of the 39 independent African states. However, of these, more 
than half have either been suspended, as in the case of those numerous 
states where military take-overs have occurred, or have been so critically 
amended or otherwise modified as to render the published texts of but 
slight reliability. Moreover, it frequently happens that a constitution is 
retained precisely because it is of far less importance than the instruments 
and understandings governing the organization and operations of the 
Single Party under an untrammeled Executive. Often, as in the case of 
Guinea,. the Party is declared to be the state itself. Constitutional tra- 
ditions in Africa are too frail and the internal struggles too acute to warrant 
confidence that a published text could long retain its relevancy. If the 
program of publication must, nevertheless, be pursued, then it could be 
useful to abandon the usual brief summary of texts in favor of a critical 
analysis, of the origins and the réle of the constitution in the political and 
juridical life of the state concerned. Such an attempt has already been 
made in the series of African constitutions published by Lavroff and 
Peiser,’:and is now being pursued at the Paris Law Faculty under the 
direction of Professor Gonidee with the assistance of leading authorities on 
Anglophone and Francophone Africa. The same critical effort might well 
be brought to the preparation of the fourth edition of the Peasilee series. 
JOHN H. SPENCER 


i 
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International Orgamzation. By Donald C. Blaisdell, (New York: The 
Ronald -Press Co., 1966. pp. vi, 531, Index. $7.50.) In the author’s 
words, international organizations ‘ ‘ean be viewed not only as structures 
and procedures but also as platforms for political maneuvering, as places 
for promoting international agreement or for advancing national interests.”’ 
His endeavor has been to supply ‘‘instructors and students, both graduate 
and undergraduate,’’ with a textbook that throws light on all of these 
aspects,’ but stops short of technical and specialized treatment. The em- 
phasis is not so much ‘‘on history or ideologies or politics as on procedures 
—on how international organizations work, more than on what they do or 
why they do it.’ In scope, the book covers not only the general inter- 
national organizations—the League of Nations and the United Nations— 
but also the specialized agencies and the regional organizations. And in 
a concluding chapter the author takes a look at ‘‘The Future of Interna- 
tional Organization.’’ 

Though the author expressed the hope that the book, in addition to 
being used as a textbook, ‘‘may be of interest to a wider public,’’ its 


1 Previously reviewed in 59 A.J.LL. 429 (1965). 
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worth must be judged primarily by the extent to which it serves its primary 
purpose. Unquestionably, it provides a great deal of detailed information 
invaluable for the serious student. Furthermore, it is much more than a 
reference book; it contains some very informed descriptions of how things 
are actually done. At the end of chapters the reader is presented with 
some very searching and thought-provoking questions as well as with some 
that only call for the repeating of factual information contained in the 
text. The book is not easy reading, the style being rather pedestrian, 
and for that reason it is not likely to have much appeal to a reader whose 
motivation needs to be stimulated. 

In sum, this book provides a comprehensive, detailed and systematic 
coverage of the subject, useful for undergraduate courses, but of limited 
value to the graduate student, who needs stimulation to engage in further 
inguiry and particularly to move beyond the factual and descriptive into 
the realm of scientific analysis and theory. 

LELAND M. GoopRiIcH ~ 


The Evolution of International Organizations. Edited by Evan Luard. 
(Studies in International Order. New York and Washington: Frederick 
A. Praeger, 1966. pp. 342. Index. $9.00.) This collection of essays is 
the first in a series of six volumes, Studies in International Order, under 
the over-all editorship of Evan Luard, MP and Supernumerary Fellow 
of St. Antony’s College, Oxford. The present volume combines the best 
thought and analysis of a number of British and American scholars and 
international civil servants on topies ranging from the beginnings in the 
League of Nations to surveys of selected units and agencies of the United 
Nations and including the European Economie Community. 

As Evan Luard indicates in his introduction, the overriding emphasis is 
on a ‘‘study of the mechanics of change within international organiza- 
tions” (p. 8). This emphasis is sustained throughout and serves as the 
logical cement that holds together essays by eleven individuals of widely 
disparate backgrounds and interests. This is not to say that there is 
unanimity in interpretation, but there is internal evidence of agreement 
among the essayists to be aware of each other’s efforts and te avoid un- 
necessary repetition of basic data and observations. 

Although the nature of change in international organizations is the 
central theme throughout this volume, a secondary, almost peripheral 
point, is made so often that the very frequency of the observation finally 
adds up to a point of major significance. This has to do with the in- 
creasingly positive contribution of the Secretary General in terms of 
personal Jeadership and the imperative requirement for certain decisions 
n þe a which in the last analysis seem possible for formulation only by 

is office. 

A great deal of what has been expressed in this volume is a clarification 
and review of the historical record of change made more vital by a re- 
strained and disciplined attempt at projection of future trends at ap- 
propriate points in the text. In this matter one reviewer at least (perhaps 
others) might have wished that an attempt had also been made to con- 
sider the pace or the dynamics of acceleration of future change and to 
indicate something of the timetable by which future change must be ac- 
complished to meet emerging and urgent needs. 

Evan Luard is to be congratulated upon editing a book whick will be of 
unique value to students and general readers alike as a basie or supple- 
mentary text. However, it may be of even greater significance to the 
specialist in the field by virtue of its presentation of positive and carefully 
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defined viewpoints of major developmental problems in the United Nations 
situation. 
JOHN S. GmuLESPIE 


The Rule of Law in European Integration. The Path of the Schuman 
Plan. By Stuart A. Scheingold. (New Haven and London: Yale Uni- 
versity Press, 1965. pp. xiv, 881. Index. $7.50; 56 s.) The founding 
of the European Coal and Steel Community fourteen years ago and the 
subsequent establishment of the Economic Community and the Atomic 
Energy, Community have transformed both the polities and laws of the 
six member states under the organs of the High Authority, the Council 
of Ministers, the Assembly, and the Court of Justice of the European 
Communities. In this book the author notes that the Court has made over 
a hundred binding decisions during the first ten years of its existence, 
and he sets out to appraise, by examination of Coal and Steel Community 
experience, the work of the Court m the light of the goals expressed by the 
basie treaty. 

Clues to his conclusions are liberally interspersed throughout the ensuing 
chapters, for he postulates that the ‘‘ Court has used functional methods to 
impose normative rules on the integrative process.” Carefully examining 
the High Authority’s endeavor to limit deviations in published steel prices, 
the issue of subsidies to inefficient, high-cost Belgian coal mines, and the 
effect of High Authority advice or rulings on investment decisions, the 
author ‘keeps asking: What is the proper relationship between law and 
polities? Is the rule of law compatible with the integrative process of the 
Community? And what contribution, if any, can the Court make to inte- 
gration? He finds that the Court has trod a difficult path, reluctaat to 
develop and articulate bold Community norms, ever conscious of the frailty 
of judicial review in the face of powerful political and economic forces, 
yet gaining respect for establishing a firm foundation of rules for the 
Community and influencing out-of-court bargaining between the High 
Authority and enterprises or governments with the threat of litigation to 
uphold ‘the letter of the treaty. 

! GERARD J. MANGONE 


4 
4 


Organisations Européennes. Vol. I. By W. J. Ganshof van der 
Meersch. (Brussels: Etablissements Emile Bruylant; Paris: Editions 
Sirey, 1966. pp. 580. Index. B. Fr. 1,320.) This is the first volume of a 
work which, the author states, is neither a treatise nor a précis, but a 
textbook of the law of European organizations. The term ‘‘Huropean’’ 
is used'in a wide sense. It includes also organizations the membership 
of which is not exclusively European, e.g., NATO and COMECON (of 
which Mongolia is a member). 

European intergovernmental organizations are of a bewildering number 
and variety. A short book note cannot even list all of them. They range 
from the doyenne of international organizations, the Central Commission 
of the Rhine, in existence since 1816, to the International Bank for Eco- 
nomic Co-operation (among the states of Eastern Europe), which has been 
operating since 1964, and those devoted to scientific research (¢.g., the 
European Organization for Nuclear Research (C.E.R.N.)). The book 
contains a very informative description of the various Eastern European 
intergovernmental organizations, including the Council on Mutual Eco- 
nomic Aid (COMECON) and the Warsaw Treaty and a series of technical 
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and functional organizations in that part of the world. The author ab- 
stains from evaluating the operation and impact of the Eastern European 
groupings because the available material is not sufficient for value judg- 
ments. More than 200 pages are devoted to the Council of Eurcpe; in the 
author’s opinion it has not fulfilled the hopes which accompanied its birth. 

The part of the volume that is devoted to the Council of Europe com- 
prises a self-contained textbook (pages 247-375) on the European Conven- 
tion on Human Rights. It presents a valuable anzlysis of the substantive 
and procedural provisions of the convention, of the case law of the Euro- 
pean Commission on Human Rights and of the European Court of Human 
Rights, and a survey of the impact of the convention on the municipal 
law of states parties. The author emphasizes the fact that the recognition 
in 1966 by the United Kingdom of the right of individual petition and of 
the compulsory jurisdiction of the European Court of Human Rights has 
reversed a centuries-old British tradition (p. 332). 

Professor Ganshof van der Meersch’s analyses of the Belgium-Luxem- 
bourg Economie Union and of BENELUX. carry particular authority. 
The Western European economic organizations from the Marshall Plan and 
the Convention for European Economic Co-operation to the European 
Free Trade Association (B.F.T.A.) are admirably described. The Europe 
of the Six, the European Steel and Coal Community, the European Eco- 
nomic Community and the European Atomic Energy Community 
(EURATOM) will, however, be dealt with in Vol. JI of the work. 

Volume I represents an invaluable contribution to the literature on the 
subject, a masterly introduction to the law and a unique up-to-date collec- 
tion of the relevant materials. 

EGON SCHWELB 


I Regolamenti delle Comunità Europee. By Gian Luigi Tosato. 
(Milan: Dott. A. Giuffrè, 1965. pp. vii, 336. L. 2,800.) The European 
Economie Community, the European Coal and Steel Community and 
EURATOM were created to meet certain particular needs and were struc- 
tured to perform the functions required by such needs. However, no 
particular consideration was given to their respective juridical status, as 
is evidenced by the French memorandum of August 10, 1950, regarding 
the Treaty establishing the Coal and Steel Community: ‘‘L’ensemble des 
organes ainsi prévu n’entre pas dans un cadre théorique concu à priori. Il 
a pour objet de répondre des nécessités pratiques.” As a consequence, 
legal doctrine has been struggling ever since to catch up with the reality 
of the Communities, their powers and their functions. 

Dr. Tosato has made a substantial contribution in attempting to relate 
the European Communities, both in their organization and in their opera- 
tions, to traditional concepts of international law. His excellent work 
collects the numerous, and to date somewhat fragmentary, comments which 
have been made on the subject (notably by Reuter, Anzilotti, Anducci, 
Monaco, De Visscher, and Balladore Pallieri). The author does not at- 
tempt to reconcile the widely diverging views which have been advanced, 
but rather propounds his own, which are moderate, practical, and quite 
convineing to this reviewer. As an example, Dr. Tosato concludes that 
with reference to the regulatory authority of any of the three Communities 
and the exercise of such authority, the relationship between the Com- 
munity and the member states is best understood if such member states 
are viewed as the executive agents of the Community, which is itself a 
creature of international law. Dr. Tosato rejects those theories which 
would found such regulatory powers on a body oz internal law common 
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to the member states, or on an original body of laws unique to each 
Community. 

It would be absurd to believe that a mere 331 pages of text, much de- 
pleted by abundant footnotes, could do more than serve as a starting point 
for the extremely difficult theoretical and practical problems which the 
European Communities present in ever accelerating quantity. But an 
excellent starting point is made and subsequent authors will be hard put 
to avoid treating Dr. Tosato’s text as a basic reference tool. 


| GEoRGE M. Pavia 


Essays on Private Law. Foreign Law and Foreign Judgments. By 
Jan F. Q. Baxter. (Toronto: University of Toronto Press, 1966. pp. 
viii, 210. Indexes. $8.50.) This book’s unfortunate title (only in- 
effectively explained by a more descripti tive subtitle) may deprive it of much 
of the wide distribution and attention that it deserves. The title disguises 
the fact that the book deals exclusively with private international law. 
Indeed; despite an all too modest disclaimer, we have here a near-complete 
blueprint for a rational conflicts law of the future. We begin with the 
basic question: ‘‘Why should the forum not accept jurisdiction?” and 
we proceed to the equally basic question: ‘‘Why should the lex fori not 
be applied?’’ We are thus enabled to dispose of renvoz and of the alleged 
problems of contractual interpretation. With an excursus on foreign 
judgments, the final chapters exemplify the remaining narrow areas of 

‘choice’? by discussing the (modified) regimes of the lex situs and of 
personal law. 

The American reader may regret the virtual limitation of the case law 
to the Commonwealth, but he will welcome the pervasive attempt to estab- 
lish bridges with Continental doctrine. And he will envy a clarity of 
style and thought that presents a subject encumbered by five centuries 
of academic artifice as a common law of common sense for the common man. 


. A, A. E. 


The Philosophy of Freedom. By Robert K. Woetzel. (Dobbs Ferry, 
N. Y.: Oceana Publications, 1966. pp. xviii, 200. Index. $6.00.) The 
term ‘‘philosophy’’ in the title of this book is not used in the sense of 
denoting a particular philosophical school. The author’s ‘‘approach is 
more political science, government, and public law than philosophy in the 
narrow sense.” (p. 135.) The book is an outline of decent behavior and 
of institutions and procedures making such behavior possible on the na- 
tional and on the international plane. The book’s themes are human dig- 
nity, human rights and justice. 

While Professor Woetzel disclaims the intention to present a blueprint 
for action or to provide exact guidelines, he does aim at influencing atti- 
tudes which determine action. The scope of his analysis is not limited 
either geographically or in regard to ideologies. He deals with freedom 
in the Western-type presidential and parliamentary democracies, with free- 
dom in a Socialist society and with freedom in an imaginary (Gaullist?) 
‘Roman Republie.’’ 

For the international lawyer the author’s observations on interdepend- 
ence and international peace and on ‘‘power for peace and the struggle 
for freedom” are of interest. In one respect this reviewer would like to 
record ‘his dissent from Woetzel’s conclusions: when (on pp. 69-70) he 
adds to the two situations in which according to present-day international 
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law the use of force is permissible, i.e., self-defense (Article 51) and en- 
forcement measures (Article 42), a third situation, admittedly a ‘‘contro- 
versial’’ one: the (alleged) right of an individual state to use force to 
deal with any ‘‘threat to the peace, breach of the peace, or act of aggres- 
sion” not involving armed attack, if the United Nations is unable to act 
and there is an instant and overwhelming need for such action. Article 
2(2) of the Charter is supposed to be the basis for this right to use armed 
force. (‘‘All Members . . . shall fulfill in good faith the obligations as- 
sumed by them in accordance with the Charter.’’) He also invokes in 
support of his argument Oliver Wendell Holmes’s standard of ‘clear 
and present danger.’ This reviewer does not believe that this doctrine 
was meant to authorize the individual citizen to set aside the United States 
Constitution. : 

The transcript of an interesting discussion of ‘‘the philosophy of free- 
dom’’ held in 1965 at the Center for the Study of Democratic Institutions 
in Santa Barbara, California, is reprinted on pages 185 to 165. The texts 
of the Universal Declaration of Human Rights of 1948 and of the Euro- 
pean Convention on Human Rights of 1950 (the latter without the ad- 
ditional Protocols, the first of which, of 1952, would appear to be of par- 
ticular relevance to the subject of the book) are reproduced in appendices. 


Econ SCHWELB 


Cold War Diplomacy: The Impact of International Conflicts on Diplo- 
matic Communications and Travel. By Clifton E. Wilson. (Tucson, 
Arizona: The University of Arizona Press, 1966. pp. viii, 67. $1.50.) 
This is the first of a series of international studies to be published by the 
Institute of Government Research of the University of Arizona. It con- 
tains an interesting collection of information on recent restrictions and 
incidents concerning diplomatic communications and travel, not necessarily 
limited to the eold-war category. Occasionally it treats consular cases as 
diplomatic (pp. 37, 38), although the pattern here is not uniform. 

A few factual errors exist. Thus, the right of diplomatic travel is 
provided in Article 26, not Article 25, of the 1961 Vienna Convention 
on Diplomatic Relations (pp. 41-42). In deliberating on diplomatic 
intercourse and immunities, members of the International Law Commission 
spoke in their individual or, at best, semi-official capacity, but not on 
behalf of their states (p. 11). And the United States Military Attaché, 
Brigadier General Robert N. Soule, could not have been pravented by 
Communist authorities from leaving ‘‘Hong Kong’’ in 1949, which was 
and still is a British Crown Colony (p. 37). 

To those who attach an ideological connotation to the term ‘Cold War’’ 
and are therefore anxious to detect the existence of significant differences 
between those diplomatic restrictions and incidents which are a unique 
product of East-West ideological cleavage, on the one hand, and those 
which merely reflect centuries-old national, rather than ideological, con- 
fliets—albeit on a more sophisticated level in line with modern technological 
development—on the other, the book may come somewhat as a disappoint- 
ment because of the absence of such discussion. Perhaps the difference is 
only one of degree, as, according to the book, restrictions that the Soviet 
Union or the United States may adopt against each other’s diplomats (e.g. 
surveillance of persons and premises, travel bans, wire-tapping, etc.) 
may as well be resorted to between states belonging to the same political 
or ideological grouping. Nevertheless, a systematic treatment of this ques- 
tion, implied in the book’s title, would have been welcome. 


Luxs T. Lee 
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The United States in a Disarmed World. A Study of the U. 8. Outline 
for General and Complete Disarmament. By Arnold Wolfers, Robert E. 
Osgood, Paul Y. Hammond, Laurence W. Martin, Robert W. Tucker, 
Charles Burton Marshall and Livingston T. Merchant. (Baltimore: The 
Johns Hopkins Press, 1966. pp. xii, 236. Index. $8.50; 68 s.) The ne- 
gotiation of disarmament agreements among the major states appears to be 
the leading preoccupation of present-day diplomacy. This study was un- 
dertaken, at the request of the United States Arms Control and Dis- 
armament Agency, by the Washington Center of Foreign Policy Research 
of the Johns Hopkins University School of Advanced International Studies, 
and seven distinguished members of the Center have contributed their in- 
dividual views on the different but related issues raised by the United 
States for a treaty on general and complete disarmament. 

The first three essays, by Messrs. Wolfers, Osgood and Hammond, cover: 
(1) Disarmament, peacekeeping in the national interest; (2) Military 
power in a disarming and disarmed world; (8) Non-military instruments 
of policy in a disarming and disarmed world. These, in effect, deal with 
the interests of the United States that require protection, and outline the 
existing defense resources which, of course, must be separate and distinct 
from whatever peacekeeping possibilities are available as part of a gen- 
eral over-all disarmament plan. Messrs. Martin, Tucker, Marshall and 
Merchant analyze the peacekeeping measures in the process of disarmament 
and evaluate their practicability and effectiveness as supplements to, or 
substitutes for, the armaments that would be eliminated. 

The United States draft treaty provides that disarmament must be 
carried out in such a balanced manner that no single state could obtain 
military advantages during the interval until complete disarmament is 
reached. Compliance would be ensured by effective verification. As na- 
tional armaments were reduced, the peacekeeping possibilities of the United 
Nations would be progressively developed. However, a troublesome ques- 
tion still remains for the United States, Great Britain and Russia, the 
three Powers which, at the moment, seem most interested in concluding 
disarmament treaty arrangements, before nirvana can be reached. France, 
West Germany and the BENELUX countries, in particular, are fearful that 
such a treaty might hamper their scientific development of the peaceful 
uses of atomic energy on which Europe relies to such a great extent for 
its future economic and social existence. 

Any disarmament treaty would be as strong as its enforcement and 
verification provisions. Herein lies the difficulty which, in the reviewer’s 
opinion, reaches out to the very root of the problem. Is it possible, with 
modern, scientific and nuclear developments, to effectively control and 
police disarmament measures ? 

L. M. BLOOMFIELD 


Admisión y Exclusión de Miembros de la O.E.A. By Hugo J. Gobbi. 
(Buenos Aires: Bibliografica Omeba, 1966. pp. 217.) The problem of 
the admission of new states into the Organization of American States 
(O.A.8.) would seem at first sight very simple. The framers of the 
Charter, full of enthusiasm for the new regional group they had estab- 
lished, provided in the briefest terms: ‘‘All American States that ratify 
the present Charter are Members of the Organization.’’ Obviously the 
brief terms of Article 2 of the Charter would in any case call for analysis: 
the applicant for membership clearly must be a ‘‘state’’ as understood 
in general international law, not a self-governing colony or other de- 
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pendency; it must be an American state, that is, located in the Western 
Hemisphere; and it must ratify the Charter of the Organization. 

Simple as these terms would seem to be, Professor Gobbi examines the 
problem with the skill of a trained inter-American jurist and finds that 
the nature of the Charter, a treaty creating an international organization 
of a unique character, with definite legal objectives and specific obligations, 
ealls for more than automatic membership by the mere decision of the 
applicant, and justifies the adoption of a formal procedure of admission. 
In other words the new Member must be voted in, and the existing Members 
of the Organization are entitled to ask: Does the applicant possess the 
necessary qualifications of membership; is it in a position to fulfill the 
obligations of the Charter and of the Rio Treaty; and what body should 
decide, and by what majority, whether the applicant meets the tests? 

Supplementing his study of the admission of new Members, the author 
analyzes the problem of the expulsion of Members, for which no provision 
exists in the Charter, and he finds no difficulty in justifying it from the 
very nature of the Organization, which, in view of its objectives, must 
be in a position to deny participation to a state which has openly re- 
pudiated them. 

The author, as a scholar, quotes freely from the various writers who 
have studied the legal nature of the Organization, and it is of interest to 
note their divergent points of view. His knowledge of inter-American 
literature is impressive, and his experience as a delegate to the Conference 
in Washington in 1964 which established the procedure of admission only 
gives added authority to his study. The volume concludes with a brief 
study of the reform of the Charter discussed at Panama and now drafted 
in treaty form at the recent Conference in Buenos Aires. 


C. Q. FENWICK 
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OFFICIAL DOCUMENTS 


COMMENTS BY GOVERNMENT OF THE UNITED STATES 
OF AMERICA ON PARTS I, II AND III OF THE DRAFT 
ARTICLES ON THE LAW OF TREATIES DRAWN UP 
BY THE INTERNATIONAL LAW COMMISSION 
AT ITS FOURTEENTH, FIFTEENTH AND 
SIXTEENTH SESSIONS? 


[Parr I] 


Transmitted by a note verbale of 17 February 1964 from the 
Permanent Representatwe to the Umted Nations 


(Original: English] 


The Government of the United States of America commends the Inter- 
national Law Commission and expresses appreciation for the Commission’s 
efforts and contributions in the development of the law of treaties. 

The following comments are submitted by the United States Government 
on the group of draft articles (1-29) ? on the conclusion, entry into force 
and registration of treaties submitted by the Commission in its report to 
the General Assembly. These comments are submitted with the under- 
standing that they do not express the final views of the United States 
Government regarding the articles involved. 


ARTICLE 1 


The only parts of this article about which any immediate suggestions 
are made are paragraph 1 (6) and paragraph 2. 

The provisions of paragraph 1 (b), when considered in conjunction 
with the provisions of Article 4, paragraph 4 (b), give rise to the question 
whether the definition should be based upon and limited to form only. 
If paragraph 1 (b) is retained as now drafted the result of the application 
of paragraph 4 (b) of Article 4 will be to require full powers in connexion 
with many informal agreements which at present are signed without any 
requirement of full powers. Many such informal agreements have the 
appearance of a formal treaty so far as form is concerned but are not sub- 
ject to ratification or other subsequent approval. On the other hand, 
it would seem that agreements which require ratification or other subse- 
quent acceptance, even though in one of the forms specified in the definition, 
should be exeluded from the definition. 


1 Reprinted from pp. 170-183 of Annex to Reports of the International Law Com- 
mission on the Second Part of Its Seventeenth Session, January 3-28, 1966, and on Its 
Eighteenth Session, May 4-July 19, 1966; General Assembly, 21st Sess., Offieilal Records, 
Supp. No. 9 (A/6309/Rev. 1). 

2 For these articles, see 57 AJIT. 197 (1963). 
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In view of the foregoing it is suggested that consideration be given to 
replacing the definition in paragraph 1 (b) of Article 1 by a definition 
reading somewhat as follows: 


(b) ‘Informal treaty’ means a treaty not subject to ratification or 
other subsequent approval that is concluded by an exchange of notes, 
exchange of letters, agreed minutes, memorandum of agreement, joint 
declaration or other instrument.’’ 


The disclaimer in paragraph 2 seems to be satisfactory as far as it goes. 
The characterizations and classifications given in paragraph 1 are un- 
doubtedly useful in international law but they may be misleading in that 
they might be understood by some as a part of international Jaw that had 
the effect of modifying internal law. For example, the characterization, or 
designation, or even the form given an international agreement is often 
of little legal significance. In many instances the name given an agreement 
or the form in which it is cast is purely a matter of convenience rather 
than one of legal significance. 

In view of this the suggestion is made that paragraph 2 be expanded to 
read as follows: 


‘2. Nothing contained in the present articles shall affect in any way 
the characterization or classification of international agreements under 
the internal law of any state or affect the requirements of that law 
regarding the negotiation, signature, and entry into force of such agree- 
ments. ’”’ 


ARTICLE 2 


This article is useful in calling attention to the necessity of considering 
the articles in their context. It is also useful in avoiding a question whether 
the absence of a written text affects the legal force of an international 
agreement. 


ARTICLE 3 
Paragraph 1 


It would appear that unless the provisions of the paragraph are given a 
broader meaning than that assigned it in the Commission’s commentary, 
it would constitute a narrow limitation on areas emerging to independence. 
The reference to ‘‘other subjects of international law’’ is so general that it 
may be of little value. On the other hand, to limit its scope to interna- 
tional organizations, the Holy See, and cases such as an insurgent com- 
munity is too limiting. Colonies and similar entities given some measure 
of authority in foreign relations, especially when approaching statehood, 
should not have to be in a state of insurgency to conclude a valid interna- 
tional agreement. Where the parent state has entrusted a colony or other 
subordinate jurisdiction with authority to conduct its foreign relations with 
respect to certain matters, or specifically authorized it to conclude a par- 
ticular agreement, the new law of treaties should not preclude commitments 
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entered into in such circumstances from constituting valid international 
agreements. So far as such colony or entity is entrusted with a measure 
of authority by the parent state- in the conduct of its foreign relations it 
necessarily becomes a ‘‘subject of international law’’ for the purposes of 
Article 8, paragraph 1. It would be a cruel paradox if, in the face of the 
existing movement of new entities toward full independence, areas ap- 
proaching independence could not be encouraged by the parent state 
giving them authority to conclude agreements in their own names. 


Paragraph 2 


No objection is perceived to this paragraph. 


Paragraph 3 


The use of the word ‘‘constitution’’ in this paragraph may be too limit- 
ing, especially in view of the use of the word ‘‘constitution’’ m an ap- 
parently different sense in paragraph 2 in connexion with a federal state 
and the statement in the Commission’s commentary that ‘‘. . . the treaty- 
making capacity of an international organization does not depend ex- 
clusively on the terms of the constituent instrument of the organization 
but also on the decisions and rules of its competent organs. Comparatively 
few constituent treaties of international organizations contain provisions 
concerning the conclusion of treaties by the organization; nevertheless the 
great majority of organizations have considered themselves competent to 
enter into treaties for the purpose of furthering the aims of the organi- 
zation.’’ 

The reference in the commentary to the dictum of the International 
Court of Justice in its opinion on ‘‘ Reparation for Injuries Suffered in the 
Service of the United Nations’’ would seem to serve as a good measure of 
the authority of an international organization to conclude international. 
agreements. The statement in the dictum, which refers to the Charter of 
the United Nations, reads: 


‘‘Under international law, the organization must be deemed to have 
those powers which, though not expressly provided for in the Charter, 
are conferred upon it by necessary implication as being essential to 
to the performance of its duties.’’ 


The word ‘‘authority’’ would seem to be less likely to create confusion 
than the word ‘‘constitution’’ which is generally understood to be a written 
document. 

Considerable further attention should be given to the wording of this 
paragraph so that its meaning would be clear without reference to the 
commentary. It would be desirable, for example, to be more specific 
as to what ‘‘international organizations’’ are being referred to. It is 
assumed that the intention is to limit the phrase to organizations estab- 
lished by governments, normally by some form of international agreement, 
and intended to constitute an international entity between the govern- 
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ments as such rather than merely a forum for exchange of information 
or discussion by informal groups. 


ARTICLE 4 
Paragraph 1 


The provisions of paragraph 1 seem to be highly desirable. So far as 
they apply to Heads of State and Heads of Government those provisions 
are fully consistent with long established practice in relations between 
nations. The practice is not as fully developed and wide-spread so far as 
Foreign Ministers are concerned but no objection is seen to applying the 
provisions to them. 


Paragraph 2 


This paragraph reflects wide-spread practice and its inclusion should 
help to clarify those cases where some question may exist particularly in 
international organizations where treaties are formulated. 


Paragraph 3 


The requirement imposed ty the phrase ‘“‘shall be required” may be too 
strong in this provision. In some cases very high-level delegations are sent 
from one state to another to negotiate or draw up a treaty and the insistence 
upon any particular credentials may in certain circumstances be cut of 
place and perhaps viewed as a discourtesy, particularly in view of the 
efficiency of modern communications which make it possible to check upon 
the authority of any given individual. In view of this it may be desirable 
to replace the phrase ‘‘shall be required” by ‘‘may be required.” 


Paragraph 4 
Sub-paragraph (a) 


This provision is simply declaratory of wide-spread practice and it may 
be helpful in resolving any questions that arise, even though such ques- 
tions may seem unlikely. 


Sub-paragraph (b) 


This sub-paragraph, when applied in conjunction with paragraph 1 (b) 
of Article 1, could, as stated above in the comment on Article 1, result 
in full powers being required for many informal agreements that are now 
signed without any requirement of documentary evidence of authority. 
Adoption of the revision of paragraph 1 (b) of Article 1 as suggested in 
the comment on Article 1 would avoid such a result. If that revision 
is adopted the phrase ‘‘treaties in simplified form’’ in sub-paragraph (b) 
should be replaced by ‘‘informal treaties.’’ 


— a con - 
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Paragraph 5 


This paragraph may have the effect of encouraging the preparation in 
the field of many instruments of ratification, accession, approval or ac- 
ceptance that have long been prepared in foreign ministries. Whether this 
would be desirable may be questionable because o2 the likelihood of con- 
siderably more mistakes being made in such documents when they are drawn 
up in the field than when they are prepared in a foreign ministry. 


Paragraph 6 (a) 


The recognition in this provision of full powers of a general or ‘‘blanket’’ 
character may be very helpful in relieving the pressure imposed upon 
Heads of State and others by the issuance of numerous full powers. 
There may be instances, however, where, because of the importance of a 
particular treaty, a state would wish to see a speciic authorization. Such 
special eases could be handled by a request by the state desiring the evi- 
dence of specific authorization, a procedure that would not be precluded by 
paragraph 6 (a). 


Paragraph 6 (b) 


The word ‘‘shall’? in the phrase ‘‘shall be provisionally accepted” 
should be replaced by ‘‘may.’’ The acceptance of a letter or telegram 
pending the receipt of full powers is a relatively recent innovation based 
purely upon convenience and courtesy and should not be made a require- 
ment of international law. 


ARTICLE 5 


This article is more in the nature of a statement of existing practices. 
It is purely informative rather than rule-making im its substance. No 
objection. is perceived to the article other than that it may unnecessarily 
contribute to the length of the convention in whick it is included. 


ARTICLE 6 


No objection is perceived to this article. It would seem to serve a useful 
purpose by stating general rules that may be helpful guidelines and con- 
trolling in the absence of agreement upon some cther procedure as pro- 
vided in paragraph (a). 


ARTICLE 7 


It seems questionable whether this article is at all necessary or useful. 
In its present wording the article is more confusing than helpful. 

Placing the imitialling as the first of the procedures for authentication 
seems to overemphasize that procedure far beyond the importance here- 
tofore given it. In most instances the initialling procedure is not used 
at all. Placing the initialling procedure first would have the effect of 
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adding an additional procedure that is usually dispensed with but which 
would be considered necessary in many more cases simply because it 
was included in a convention on treaties. Initialling a text does not always 
have the effect of making a given text the definitive text of a treaty. In 
some instances initialling merely constitutes agreement by the representa- 
tives negotiating the treaty that they have reached agreement upon a par- 
ticular: text to refer to their respective governments for consideration. 
At the same time it may be understood that the governments concerned 
may decide whether that particular text shall be the definitive text of a 
treaty to be signed, whether it may be modified before it is signed, or 
whether any treaty will be concluded at all. In making a determination 
as to which alternative will be adcpted, the governments may decide that 
further negotiations will be necessary before a definitive text can be 
agreed upon (Paragraph (4) of tae Commission’s commentary on Article 
10 states, in part, ‘‘Initiallmg is employed for various purposes. One 
is to authenticate a text at a certain stage of the negotiations, pending 
further consideration by the governments concerned.’’) 


ARTICLE 8 


Paragraph 1 of Article 8 seems to contemplate that a general multilateral 
treaty would be open to all states even though it contained no provision 
for such—that the terms of the treaty or the established rules of an inter- 
national organization would have to specifically preclude participation by 
other states. 

Such'a provision as that in paragraph 1 of Article 8 may not come into 
play very often because most multilateral treaties as such permit additional 
states to become parties by signature, signature and ratification, or acces- 
sion. However, the existing rule, and it is one of the fundamental rules 
_of treaty law, is that in the absence of provision for additional parties to 
participate it is wnpossible for them to do so in the absence of agreement 
by the parties. 

It is recognized, of course, that the emergence of many new states to 
independence requires attentive consideration to the matter of opening 
many existing treaties to their participation. It is believed, however, that 
such participation can be accomplished just as effectively and in a more 
orderly manner by procedures more in keeping with established treaty 
law. 

Paragraph 2 (a) of Article 8 is equally unacceptable. The mere fact 
that a state participated in formulating and adopting a particular treaty 
may not necessarily entitle it to become a party. After a considerable pe- 
riod of years has elapsed following the entry into force of a given treaty 
the parties may find it necessary to make some adjustments with respect 
to states desiring to become parties. There may be circumstances justifying 
or requiring such adjustments and it would seem to be a backward step 
to preclude the parties from taking such action. It may not always be 
possible, to anticipate what change in cireumstances may justify a new 
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look at a treaty in connexion with participation by a state that stood idly 
by for years while the parties, through their initiative, co-operation and 
forbearance, brought a particular organization or subject of international 
law to a fruitful state. Inclusion of such a provision as paragraph 2 (a) 
in a general convention on treaties may have exactly the reverse effect of the 
apparent intention of the provision. It may result in states entering into 
certain new multilateral treaties including specific provisions limiting the 
states that may actually become parties. It may also result in some states 
approving the treaty with reservations to assure that it would have a voice 
in later participation by states that did not join in the actual development 
of the application of the treaty. 

No objection is perceived to paragraph 2 (6) since it merely states that 
the intention of the parties is to be given effect. Inclusion of such an 
obvious rule in a convention on the law of treaties could, however, have the 
effect of establishing a strong presumption that every possible international 
problem that could arise in connexion with treaties had been anticipated 
by the formulators of the convention and covered by the convention. The 
difficulty of any such farsighted anticipation is well evidenced by the de- 
velopments that have taken place in the law of treaties during the past two 
decades. These developments were not anticipated—they were brought 
about by changing circumstances. 

Paragraph 2 (c) would be subject to all the comments made with respect 
to paragraph 2 (a) above. 


! ARTICLE 9 


The comments regarding paragraphs 1 and 2 (a) of Article 8 apply 
equally to paragraph I of Article 9. 

There are, however, additional objections to Article 9, paragraph 1. 

The use of the phrase ‘‘multilateral treaty” in paragraph 1 is too in- 
definite to serve as a descriptive term in any rule of law having such new 
and broad effects as those contemplated by that paragraph. Apparently 
the words ‘‘multilateral treaty’’ are intended to include ‘‘general multi- | 
lateral treaty’’ as defined in Article 1, paragraph 1 (c) and any group 
of states other than ‘‘a small group of states.’ How small must a group 
be to constitute ‘‘a small group’’? Are the members of the Organization 
of American States, the parties to the Antarctic Treaty, or the parties to 
the North Atlantic Treaty a ‘‘small group” of states? If not, then the 
provisions of those treaties as to what states could participate would ‘be 
rendered meaningless by the provisions of Article 9, paragraph 1 (a). 

Sub-paragraphs (a) and (b) of paragraph 1 of Article 9 would not only 
permit—even necessitate—the amendment of a treaty without concurrence 
of all the parties but would involve another new concept. Sub-paragraph 
(b) would, in effect, permit the amendment of treaties by international 
organizations. This new concept, rather than providing flexibility in the 
negotiation and application of treaties, might have the reverse effect of 
eliciting reservations by many states in approving a conventicn on the 
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law of treaties and on other new treaties to be concluded, particularly 
states' whose legislatures must approve treaties before they can become 
binding. 

Paragraph 2 has the obvious defect of uncertainty as to what is meant 
by the phrase ‘‘a small group of states.’’ 

Paragraph 3 is consequential upon paragraphs 1 and 2 and procedural 
for the application of those earlier paragraphs, and could stand as written 
if the, substantive paragraphs were adopted. 

Paragraph 4 of Article 9 assumes that all treaties are divisible as to 
parties and can be applied between some of the parties while certain other 
parties are not in treaty relations with each other. This is not the case 
in many instances, such as treaties establishing international organizations 
and treaties for defence. The Charter of the United Nations is a prime 
example of a treaty where all Members must be in treaty relations with 
each other. 


ARTICLE 10 


It is assumed that the provisions of paragraph 1 of this article are not 
intended to exclude the possibility of a treaty being adopted by an inter- 
national body, authenticated by its officers and opened to ratification with- 
out any procedure or requirement for signature, such as the International 
Labour Organisation Conventions. However, even though the provisions 
of paragraph 1 are permissive, they might give rise in some instances to a 
question whether they exclude the procedure of bringing the treaty into 
force without signature. Such a question could be avoided by imserting 
the phrase ‘‘but with respect to which signature is contemplated’’ between 
the words ‘‘adopted’’ and ‘‘the states.” 

Sub-paragraph (c) of paragraph 2 of Article 10 may cause some diff- 
culty, particularly if signature alone can bring the treaty into force. A 
state may have to satisfy certain national requirements before it can agree 
to be bound by a particular treaty and it may find it undesirable or im- 
possible to have its obligations date from the time of signature ad refer- 
endum rather than from the date when its national requirements are 
satisfied. This difficulty could be overcome by adding after the word 
‘‘treaty’’ at the end of the present wording the phrase ‘‘unless the state 
concerned specifies a later date when it confirms its signature.’’ 

Paragraph 3 (a) of Article 1¢ may give rise to some question in con- 
nexion with certain documents, such as memorandums or minutes of in- 
terpretation that are intended to be binding solely on the basis of initialling. 
Such documents sometimes accompany a more formal document that 
is signed and brought into force by signature. 

Although the article addresses itself to the procedures by which a state 
becomes a signatory to a treaty, it may be advisable to include a disclaimer 
in a fourth paragraph in the article reading somewhat as follows: 


‘tA, Nothing in this article shall prevent the initialling of any docu- 
ment, particularly a subsidiary one, from having a final effect when the 
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parties intend that such initialling completes the document without any 
signature.’’ 


ARTICLE 11 


All of the provisions of this article appear to be in conformity with long 
and widely accepted practices and procedures on treaty making. The 
provisions serve a useful purpose in crystallizing principles that are now 
being followed. 


ARTICLE 12 


As the principal effeet of this article is that treaties require ratification 
in the absence of certain circumstances, it may bé more appropriate to list 
first the requirement for ratification than to begin by enumerating the ex- 
ceptions. Furthermore, the phrase in paragraph 3 (b) reading ‘‘other 
circumstances evidencing such intenticn’’ might well be clarified by im- 
cluding as an example the fact that similar treaties ecneluded by the parties 
with each other or by either with third states have been subject to ratifica- 
tion. It is suggested, accordingly, that the second and third paragraphs of 
Article 12 be rearranged and revised to read somewhat as follows: 


“2. Ratification of a treaty is necessary where: 


‘*(a) The treaty itself expressly contemplates that it shall be subject 
to ratification by the signatory states; 

‘‘(b) The intention that the treaty shall be subject to ratification 
clearly appears from statements made in the course of negotiations or 
from other circumstances evidencing such an intention, including, but 
not limited to, the practice of either or both of the states concerned to 
ratify similar treaties previously concluded between them or concluded 
by one of them with a third state; 

‘*(¢) The representative of the state in question has expressly signed 
‘subject to ratification’ or his credentials, full powers or other instruments 
duly exhibited by him to the representatives of the other negotiating 
states expressly limit the authority conferred upon him to signing 
‘subject to ratification.’ 

3. A treaty shall be presumed not to be subject to ratification by a 
signatory state where: 


““(a) The treaty itself provides that it shall come into force on signa- 
ture and the treaty does not fall under any of the cases provided for 
in paragraph 1 above; 

‘(b) The credentials, full powers, or other instruments issu2d to the 
representative of the state in question authorize him by his signature 
alone to establish the consent of the state to be bound by the treaty, 
without ratification ; 

‘‘(c) The intention to dispense with ratification clearly appears from 
statements made in the course of the negotiations or from other circum- 
stances evidencing such an intention, including in the case of a bilateral 
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treaty, but not Limited to, the practice of either or both states concerned 
to conclude similar treaties previously concluded between them, or with 
third states, without ratification ; 

‘(d) The treaty is informal.”’ 


| ARTICLE 13 


The final determination on the wording and acceptability of this article 
is dependent upon the acceptability of Articles 8 and 9 to which it refers. 
A question may arise under the provisions of Article 18 as now written 
whether Article 11 would permit the admission of new states to member- 
ship in the United Nations contrary to the provisions of the Charter, 
particularly under the provisions of Article 9 which may be somewhat 
broader than, and possibly in conflict in some respects with, Article 8. 
Article 8 appears to be fully in conformity with the Charter of the United 
Nations. The first paragraph of that article appears to make participation 
subject to the terms of the Charter. However, paragraph 1 (a) of Article 
9 seems to permit the admission of additional states to participation in a 
multilateral treaty without regard to the provisions of that treaty. The 
two-thirds rule in paragraph 1 (a) would appear to be in conflict with the 
provisions of Article 4 of the Charter of the United Nations. 


ARTICLE 14 


The acceptability of this article, like Article 18, is dependent upon the 
acceptability of Articles 8 and 9 to which it refers. Like Article 18, it is 
completely silent as to the requirements of the particular treaty involved 
and makes the rules to be established in a convention on the law of treaties 
paramount. 


ARTICLE 15 


This article as a whole is a very desirable one that would clarify and 
erystallize international practices and procedures to a great extent but a 
few changes seem necessary for achieving that objective. 


Paragraph 1 (a) 


The phrase ‘‘a written instrument’’ in paragraph 1 (a) of Article 15 
should be expanded to read ‘‘a signed written instrument’’ or “‘a written 
instrument signed by an appropriate authority.’’ The phrase as written 
would, seem to condone an infrequent practice of submitting a written 
instrument that merely bears a stamped seal. Such instruments do not 
appear to be sufficient evidence of a state’s intention to become bound 
by an international agreement that requires an instrument of ratification, 
acceptance or approval. 

Paragraph 3 omits any reference to the date of deposit, a detail some- 
times ‘omitted in a depositary’s notification to other governments, and 
would seem to impose an unnecessary burden on a depositary by the phrase 
‘Cand the terms of the instrument.’’ 
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Although the phrase ‘‘shall be notified promptly ... of the fact of 
such deposit’’ might well be understood by many as necessarily including 
the date, the failure of some depositaries to mention the date of deposit and 
the importance of the date justifies a specific reference to the date in the 
requirement on notification. 

The requirement that the depositary shall notify ‘‘the terms of the in- 
strument’’ would seem to require that the depositary transmit to each of 
the many states concerned a copy of the instrument received or at least a 
- statement of its terms. Such a requirement would seem not only unneces- 
sary but could become quite burdensome to the depositary and delay trans- 
mission of the notification. 

The practice that appears to be most generally followed by depositaries 
at the present time is to give the states concerned a notification that a given 
state deposited its instrument of ratification or accession on a certain date. 
The text of any reservation or understanding included in or accompanying 
the instrument when it is deposited is included in the notifieation. Such 
a notification seems to be acceptable to most states and no need for any 
change is perceived. 

It is suggested, accordingly, that the final clause of paragraph 3 of Article 
15 be revised to read somewhat as follows: ‘‘shall be notified promptly 
both of the fact and of the date of such deposit.’’ 


ARTICLE 16 


This provision is declaratory of existing international practices and un- 
derstandings. It appears to be fully in keeping with the requirements of 
orderly treaty making. It appears, however, that the reference to ‘‘ Article 
13” should be replaced by a reference to ‘‘ Article 15.” 


ARTICLE 17 


This appears to be a highly desirable provision. So far as it pertains to. 
action following signature or deposit of an instrument of ratification, 
accession or approval, it reflects generally accepted norms of international 
law. Moving the obligation back to cover the period of negotiation and 
drawing up to the time of adoption appears to be ar. addition not generally 
considered. Such additional coverage would, however, seem to be an 
improvement that would permit the states participating in a given ne- 
gotiation or drawing up to proceed with confidence that their efforts would 
not be frustrated without some advance warning. 


ARTICLE 18 


Section III at the outset should specify that it applies to multilateral 
treaties. The introduction to the commentary on Articles 18, 19 and 20 
shows clearly that the articles are intended for application only with re- 
spect to multilateral treaties. Articles 21 and 22 are equally limited to 
multilateral treaties. However, if let stand in the general terms in which 
it is written, it may be misleading and become a source of confusion so far 
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as bilateral treaties are concerned. Accordingly, Section III should be 
entitled not merely ‘‘Reservations’’ but ‘‘Reservations to multilateral 
treaties.’’ | 

The use of the word ‘‘formulate”’ in the introductory clause in paragraph 
1 of Article 18 is not clear. The word ‘‘formulate’’ normally means, ac- 
cording to the Webster’s New International Dictionary, ‘‘To reduce to, 
or express in or as in a formula; to put in a systematized statement or ex- 
pression.” However, from the provisions that follow the initial clause in 
Article 18 the word ‘‘formulate’’ in paragraph 1 seems to be intended to ` 
permit .a state to propose a reservation and to become a party to a treaty 
with that reservation. This meaning is supported especially by the four 
exceptions, (a)-(d), enumerated in paragraph 1. Viewed in this sense 
Article: 18 is intended to specify that a state has the right to become a party 
to any multilateral treaty with a reservation provided none of the first three 
of the exceptions in paragraph 1 apply. Paragaph 1 (d), the fourth of 
the exceptions, appears from the commentary to be completely subject to 
the provisions of Article 20. The last sentence of paragraph (15) of the 
commentary in the Commission’s report reads: 


‘Paragraph 1 (d) has to be read in conjunction with Article 20 which 
deals with the effect of a reservation formulated in cases where the 
treaty contains no provisions concerning reservations.’’ 


Under such a construction any state could become a party to a multilateral 
treaty under the provisions of Article 20, paragraphs 2 (a) and 2 (b), 
if any state party to that treaty accepts the reservation, regardless of ob- 
jection: by other parties and regardless of the ‘‘object and purpose of the 
treaty.” Under such provisions many states could have become parties 
to the Charter of the United Nations with reservations that could have 
seriously weakened its structure and created chaos on matters of voting, 
planning, and similar matters requiring co-operative action based upon each 
Member being in treaty relations with all the other Members. 

Ths provisions of paragraph 1 (d) do not seem to take into account 
the nature or character of a multilateral treaty which in itself would pre- 
elude ratification with a reservation that was not accepted by all or at 
least a large majority of the parties. 

Consideration should be given to the inclusion in Article 18, paragraph 
1 (d' of a reference to the character of the treaty involved. This could 
be accomplished by revising paragraph 1 (d) to read somewhat as follows: 


-tí (d) In the case where the treaty is silent concerning the making of 
reservations, the reservation is incompatible with the object and purpose 
of the treaty, or the treaty is of such a character that each party to it 
must be in treaty relations with every other party.’’ 


: ARTICLE 19 


The provisions of paragraph 3 of Article 19 regarding tacit acceptance 
of reservations is of considerable merit so far as concerns admission to a 


1 
1 
í 


| 
i 
| 
| 


1967] OFFICIAL DOCUMENTS f 1135 


treaty of states making reservations to the treaty. It is questionable, 
however, whether a state should be presumed to be bound by a new treaty 
relation that it never expressly approves. At most the state failing to 
object should be precluded from preventing participation in the treaty 
by the reserving state but should not be presumed to be in treaty relations 
with the reserving state unless the specific treaty involved contains pro- 
visions on which such an assumption could be based. 


ARTICLE 20 


The provisions of paragraph 1 (a) do not clearly take into account the 
provisions in some treaties that specifically permit reservations and re- 
quire acceptance by a given number or fraction of the parties. Perhaps the 
provisions assume that the requirements of the terms of the treaty are to 
be fulfilled. It would seem desirable to make the provisions more specific 
by adding to paragraph 1 (a) the phrase ‘‘unless required by the terms 
of the treaty.” 


Paragraph 2 


In paragraph (15) of the Commission’s commentary on Article 18 the 
following statement is made: 


‘Paragraph 1 (d) has to be read in conjunction with Article 20 which 
deals with the effect of a reservation formulated im cases where the 
treaty contains no provisions concerning reservations.” 


Under such a construction the provisions of paragraph 1 (d) of Article 
18 could be rendered almost meaningless. For example, if such a rule had 
been in force when the Charter of the United Nations was being ratified, 
any state ratifying with a reservation would have become a Member of the 
United Nations with that reservation if at least one party had accepted 
that reservation. In this connexion consideration could be given to the 
relation of such a rule to the ratification of amendments to the Charter of 
the United Nations adopted under Article 108 thereof. 


Sub-paragraph (a) 


The phrase ‘‘any state to which it is open to become a party to the 
treaty’’ would include a state which, although having the right to become 
a party, never becomes a party. In such circumstances, acceptance of a 
reservation by a non-contracting state could not bring the treaty into force 
between that state and the reserving state. Perhaps the phrase ‘‘as soon 
as the treaty is in force” may have been intended to mean when the treaty 
is in force between the two states referred to as well as the normal connota- 
tion that the treaty has become a binding instrument with respect to any 
two or more states. In its present wording, however, the intended effect 
of the provision is not clear. 


1136 ` THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 61 


Sub-paragraph (b) 


These provisions imply that a state may not object to a reservation on 
any ground other than that it is ‘‘incompatible with the object and purpose 
of the treaty.” Such an implication could lead to endless disagreement 
and confusion. For example, the reserving state might insist that its 
reservation was compatible with ths object and purpose of the treaty and the 
objecting state would insist that it was not so. The ‘‘incompatibility’’ 
eriteria might well be employed in connexion with determinations whether 
a state may be considered a party to a treaty with a given reservation but 
it seems to be an unnecessarily limited basis for objecting to treaty relations 
with the reserving state. A state may feel that, because of the type of 
treaty and the circumstances, a given reservation by another state would 
render relations under the treaty between the two states inequitable. If 
each state were not free to decide which reservations it will accept and 
which ‘reservations it will reject, on such bases as it considers appropriate 
in its national interest, it would have to accept all reservations except those 
‘‘incompatible . . . with the treaty. If the criteria for objecting to a 
reservation is limited to ‘‘incompatibility’’ the treaty rights expected by a 
state under a multilateral treaty it ratified with respect to other ratifying 
states could be changed considerably by reservations without that state’s 
consent. It is doubted that the authors of the provision intend any such 
result. Such a result would be in serious conflict with the statement 
in paragraph (4) of the introduction to the Commission’s commentary on 
Articlés 18, 19 and 20 quoting from the opinion of the International Court 
of Justice concerning the Genocide Convention, and reading ‘‘... no 
reservation can be effective ageinst any state without its agreement 
thereto.” 


Paragraph 4 


The phrase ‘‘the effect of the reservation” is not clear. It is assumed 
that the phrase, as well as the paragraph as a whole, is Intended to refer 
to the bearing of the reservation upon the question whether or not the state 
involved shall be considered as a contracting party to the constituent 
instrument of the international organization and a member and not to 
relations between the reserving state and states which object to the 
reservation. 

Tf it is intended that the paragraph shall mean that the organization 
shall decide all legal aspects of the reservation and determine what legal 
relationships shall be established, it would be in conflict with the above- 
quoted phrase that ‘‘. . . no reservation can be effective against any state 
without its agreement thereto.” When paragraph 4 is read in conjunction 
with Article 21 it would be clear that the rights of the objecting state 
would be preserved but diffieulties may arise and it would be well to avoid 
them by casting paragraph 4 in more precise terms. 

Even. if the intention of paragraph 4 were limited to admitting the re- 
serving state to membership in the organization it could create difficulties 
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and confusion. States which objected to the reservation may feel that 
they should in no manner be bound nor their interests affected by the vote 
of the reserving state in the making of decisions by the organization. 

The example, given in paragraph (25) of the Commission’s commentary 
to Article 20, of the handling of the ‘‘alleged reservation’’ to the IMCO 
Convention appears to be taken as the basis for suggesting the rule of 
international law proposed in Article 20, paragraph 4. The commentary 
in paragraph (25) concludes: 


‘The Commission considers that in the case of instruments which form 
the constitutions of international organizations, the integrity of the 
instrument is a consideration which outweighs other considerations and 
that it must be for the members of the organization, acting through its 
competent organ, to determine how far any relaxation of the integrity 
of the instrument is acceptable,’’ 


Four questions arise in connexion with the example given and the 
conclusion reached by the Commission, namely: 


1. Was the ‘‘reservation’’ involved in the IMCO ease an appropriate one 
on which to base a rule of international law? 

2. In view of the essentially consultative character of the IMCO organi- 
zation, can an example of a case involving its membership be considered 
applicable to other international organizations whose character may be 
considerably different, such as the Statute of the International Atomic 
Energy Agency, or the Constitution of the International Labour Organisa- 
tion? 

3. As the effect of a reservation is essentially a legal matter, doesn’t the 
rule in paragraph 4 assign to an international organization juridical func- 
tions that should more properly be handled by the International Court of 
Justice? 

4. Is it proper to assume that ‘‘integrity of the instrument’’ involves 
not only the integrity of the organizational structure but also the integrity 
of commitments by states that ratify without reservations and that the latter 
is not normally a matter for determination by a body constituted for other 
than juridical purposes ? 


ARTICLE 21 


The acceptability of this article is dependent, at least in part, on the ac- 
ceptability of the provisions of Article 20 to which it refers. 

On the assumption that a satisfactory text can be agreed upon for Article 
20 and Articles 18 and 19 to which Article 20 is closely related, the follow- 
ing comments are offered on Article 21: 


Paragraph 1 (a) 


Sub-paragraph (a) reflects a long recognized and widely accepted prin- 
ciple of international law. In this connexion an interesting question would 
exist where, in the case of a bilateral treaty, one of the parties in giving the 
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approval required by the treaty does so with a condition or reservation 
that is not expressly accepted or rejected by the other party. The two 
parties proceed with the application of the treaty but one subsequently 
asserts that the condition or reservation is of no effect. Should such a 
condition or reservation be considered as having been accepted by implica- 
tion? If the entire group of articles under Section III is limited to multi- 
lateral treaties such a case would not need to be taken into account in 
Articles 19 and 20. However, if Section III is not limited to multilateral 
treaties, consideration should be given to the question of what, if anything, 
should be provided in Articles 19 and 20 with respect to implications arising 
from acts taken by the parties other than a specific statement of acceptance 
or objection. 


Paragraph 1 (b) 


The phrase ‘‘to claim’’ in the context of paragraph 1 (b) is ambiguous. 
It is assumed that the phrase ‘‘to claim’’ is intended to permit any state 
to apply ‘‘the same modification . . . in its relations with the reserving 
state.” However, without the Commission’s commentary, the phrase may 
be understood as implying that the first state must notify the reserving 
state of an intention to invoke the reservation before the former could take 
advantage of the reservation in its relations with the reserving state. The 
Commission’s commentary to Article 21 states that ‘‘a reservation operates 
reciprocally between the reserving state and any other party, so that it 
modifies the application of the treaty for both of them in their mutual. 
relations... .’’ 

In view of the lack of clarity in the phrase ‘‘to claim’’ and the purpose 
of the provision as stated in the commentary, the article would be made 
clearer and more acceptable if the phrase ‘‘to applv’’ were substituted in 
place of ‘‘to claim.”’ 


Paragraph 2 


In some instances states have objected to or refused to accept a reserva- 
tion but have nevertheless considered themselves in treaty relations with 
the reserving state. Such a situation is unusual but the present wording 
of paragraph 2 not only makes no allowance for but appears to preclude 
such a situation. Perhaps such a situation could be more properly re- 
ferred to as one in which the provisions to which the reservation applies 
are rendered inoperative between the reserving state and the state objecting 
to the reservations but nevertheless accepting treaty relations. This could 
be provided for by a third paragraph to Article 21 reading somewhat as 
follows: 


“3. Where a state rejects or objects to a reservation but considers 
itself: in treaty relations with the reserving state, the provisions to 
which the reservation applies shall not apply between the two states.’’ 
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ARTICLE 22 


This article has considerable merit. It may have the efect of en- 
couraging the withdrawal of reservations and thereby contribute to uni- 
formity in treaty relations among the parties. Its principal merit is the 
clarification afforded by the provision that ‘‘Such withdrawal takes effect 
when notice of it has been received by the other states concerned.’’ As 
indicated in the Commission’s commentary on the article, a state should 
not be held responsible for a breach of a term of a treaty, to which the 
reservation relates, committed in ignorance of tha withdrawal of the res- 
ervation. | 


ARTICLE 23 


This article as a whole is clearly worded and its merit should be self- 
evident. As indicated in the Commission’s commentary, the provisions 
reflect accepted present-day practices that are recognized as desirable. 


ARTICLE 24 


The provisions of this article are in accord with present-day requirements 
and practices. Provisional entry into force is required in various circum- 
stances where the urgency of a situation makes it desirable to provide for 
giving effect to the treaty prior to completion of all the requirements for its 
definitive entry into force. 

It may be questioned, however, whether such a provision in a convention 
on treaties is necessary. 


ARTICLE 25 


A question might well be raised whether the provisions of this article are 
appropriate for inclusion in the draft articles or whether it should be left to 
the United Nations. Under Article 102 of the Charter, Members of the 
United Nations have the obligation to register their treaties with the 
Secretariat and the Secretariat is responsible for publishing the treaties 
registered. 

Paragraph 1 of Article 25 merely reiterates the obligations imposed on 
Members of the United Nations and upon the United Nations Secretariat 
by Article 102 of the Charter. That paragraph would not impose any new 
obligations upon Members or any obligations upon non-members. 

Paragraph 2 would not only impose a new obligation upon non-member 
states but also a new obligation upon the United Nations Secretariat. It 
is recognized that it would be highly desirable to have all treaties 
registered with the United Nations and published by it. However, although 
the present United Nations regulations on registration permit the ‘‘filing 
and recording”’ of treaties submitted by states not members of the United 
Nations, it is questionable whether the draft articles should seek to impose 
that function upon the Secretariat as an obligation without some recog- 
nition that the United Nations consent is necessary. Perhaps before the 
texts of the draft articles are finally agreed upon arrangements could be 
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made for a resolution by the General Assembly inviting all non-member 
states to register their treaties and providing for their publication. 

More direct recognition of the United Nations role in the adoption of the 
regulations on registration could be given by replacing the words ‘‘in 
force” in paragraph 3 by the words ‘‘adopted by the General Assembly 
of the United Nations.’’ 


ARTICLE 26 


This article would serve as a useful guide on procedures for correcting 
errors in texts. There are a few minor changes in the wording that may 
be helpful, namely: 


Paragraph 1 


Although the various procedures outlined would seem to cover all meth- 
ods that have been followed in the correction of errors, states may wish to 
follow some other procedure or may not wish to take any action because 
of the imsignificance of the errors involved. In view of this, considera- 
tion might well be given to replacing the word ‘‘shall’’ in the phrase 
‘*shall by mutual agreement” by the word ‘‘may,’’ making the matter of 
correcting errors and the procedure permissive rather than mandatory. 


Paragraph 1 (b) 


The word ‘‘of’’ in the phrase ‘‘notes of similar instrument’’ should be 
replaced by the word ‘‘or.’’ 


Paragraph 4 


Since Article 102 of the Charter of the United Nations and the regula- 
tions on registration do not provide for registration of a treaty until after 
it has entered into force, the communication to the Secretariat of correc- 
tions to texts should not be required before the treaty is registered. As 
the paragraph stands states may feel obliged to communicate the correc- 
tions to the Secretariat even though the treaty has not entered into force 
and has not been registered or may never enter into force and never be 
registered. 

In view of these circumstances, consideration should be given to the 
revision of paragraph 4 along the following lines: 


‘Notice of any correction made under the provisions of this article 
to the, text of a treaty that has entered into force shall be communicated 
to the Secretariat of the United Nations.’’ 


It is assumed that a correction embodied in a text at the time the text 
is registered would require no special mention or separate communication. 
; ARTICLE 27 


These ‘provisions would serve as a useful guide in the correction of errors 
in multilateral treaties for which there is a depositary. 
| 
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Paragraph 6, Article 27, as in the case of paragraph 4 of Article 26, may 
result in notifications of corrections being communicated to the Secretariat 
prior to registration of the treaty. In view of this, consideration might well 
be given to the revision of paragraph 6 of Article 27 along the lines of 
the suggested revision of paragraph 4 of Article 26 above. 


ARTICLE 28 


This article is declarative of well-accepted practice and its inclusion in 
the draft articles would serve as a useful guide. 


ARTICLE 29 


This article as a whole should serve as a useful guide with respect to 
the functions of a depositary. There are, however, several provisions of 
the article that are questionable. 

The provisions of paragraph 3 (a) requiring the preparation of any 
further texts in an additional language as may be required ‘‘under... the 
rules in force in an international organization’’ may result in an unusual 
burden being placed upon the depositary if the organization involved 
should adopt a new rule that the text of a treaty should be prepared in 
many additional languages. Accordingly, rather than impose an obliga- 
tion that might be vague in scope, it is suggested that the following phrase 
be added between the word ‘‘organization’’ and the semicolon: ‘‘at the time 
the depositary is designated.” 

The provisions of paragraph 3 (b) may impose an unnecessary burden 
upon the depositary if they are construed as meaning that the depositary 
is required to transmit certified copies to all states to which a treaty ‘‘is 
open to become parties’’ regardless of the interest in the treaty on the 
part of such states. Such a provision may result in certified copies of a 
treaty being sent to states that not only had no interest in the treaty but 
would become offended and protest the communication of the copies. In 
view of this it may be advisable to revise the provision to read: 


‘*(b) To prepare certified copies of the original text or texts and 
transmit such copies to all signatory, ratifying or acceding states, and 
any other states mentioned in paragraph 1 that request copies;’’ 


The revised provision would not prevent a depositary from transmitting 
certified copies to any state or group of states but it may avoid unnecessarily 
burdening the depositary and possibly also embarrassment in some in- 
stances. 

Paragraph 3 (c) gives rise to two questions, namely: 


{1) The relationship between these provisions and the provisions of 
paragraphs 4, 5 and 6 of Article 29 is not clear. It may be assumed that 
paragraphs 4, 5 and 6 would be applied before tke signature takes place, 
particularly if it is with a reservation, or before an instrument of ratifiea- 
tion is considered as deposited. This relationship isn’t clear, however, and 
serious differences and confusion might arise with respect to the prece- 
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dence to be given the provisions involved. If, for example, an instrument 
contains a serious error, the submitting government would expect the de- 
positary to give it an opportunity to correct the error before the instrument 
is deposited. There may also be reservations which should be considered 
by the other states concerned before the deposit is considered as completed. 
In view of the foregoing, it is suggested that sub-paragraph (e) of 
paragraph 3 be amended by revising the first part thereof to read: 


‘f (e) Subject to the provisions of paragraphs 4, 5 and 6 of this article, 
to receive in deposit .. .’’ 


(2) The phrase ‘‘and to execute a procés-verbal of any signature cf the 
treaty or of the deposit of any instrument relating to the treaty’? seems to 
require a formality that is unnecessary and perhaps in many cases would 
serve no useful purpose. For example, where a treaty remains open for 
signature and each signatory writes in the date of signature, the treaty 
itself is sufficient evidence of the action without the execution of any 
further. formal document. 

The execution of a procés-verbal of the deposit of instruments would also 
appear to be an unnecessary requirement. In many instances this require- 
ment would be understood as requiring the execution of a document by both 
the depositary and the state submitting the instrument, imposing on each 
a requirement that they felt unnecessary. The United States has served, 
and continues to serve, as depositary for many important multilateral 
treaties, with respect to which the formality of procés-verbaux in connexion 
with deposits has been dispensed with and no problems or complaints 
appear to have arisen from this practice. 

The provisions of paragraph 3 (d) would appear to be adequate and 
make the requirement of a procés-verbal unnecessary in all cases unless the 
state depositing felt otherwise. Such cases could be taken care of as they 
arise. 

In view of the apparent lack of any real need for vrocés-verbauz in such 
cases it, is recommended that the words ‘‘and to execute a procès-verbal 

. . of any instrument relating to the treaty’’ be deleted from paragraph 
3 (e). 

Paragraph 3 (d) reflects the procedures followed with respect to multi- 
lateral treaties in general and is a helpful guide and clarification. 

The remaining provisions of Article 29 appear to be declaratory of ex- 
isting practices and procedures that are widely accepted and effective. 
Those provisions constitute useful guides on the matters they cover. 


[Parr IT] 


Transmitted by a note verbale of 11 February 1965 from the 
| Permanent Representative to the United Nations 


[Original: English] 


The Government of the United States of America commends the Interna- 
tional Law Commission and expresses appreciation for the Commission’s 
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efforts and major contributions in the development of the law of treaties. 

The following comments are submitted by the United States Government 
on the group of draft articles (30-54) * on the invalidity and termination 
of treaties submitted by the Commission im its report to the General As- 
sembly. These comments are submitted with the understanding that they 
do not express the final views of the United States Government regarding 
the articles involved. 


ARTICLE 30 


This article states a conclusion that is normally self-evident, namely, 
that a treaty concluded and brought into force shall be considered as being 
in force and in operation with regard to any state that has become a party 
to the treaty in accordance with its terms, unless the rules spelled out in 
later articles concerning nullity, termination, suspension, or withdrawal 
apply. Article 30 has merit in that it places, in the articles as a whole, 
a formal presumption which might otherwise be deviated from for reasons 
beyond those permitted by other articles. On the other hand, Article 30, 
by stating what is readily assumed, seems to imply that every aspect of 
treaty law is covered by the convention, or series of conventions, which 
may be adopted on the law of treaties. Article 30 might well be omitted 
if the convention, or conventions, could be simplified to state only those 
aspects of the law of treaties which require statement. 


ARTICLE 31 


The provisions of Article 31, when considered along with the commentary 
thereon, should prove to be self-enforcing m the course of time. Those 
provisions should encourage states to take account of the need for precision 
in meeting the requirements of their mternal law. On the other hand, a 
state which invokes such a provision to withdraw, on the ground that the 
violation of its internal law was manifest, may very likely—as a political 
matter—find that in subsequent negotiations, even with different states, 
it will be required to give assurances that all necessary municipal require- 
ments have been fulfilled. 


ARTICLE 32 


Paragraphs 1 and 2 of Article 4 of the Commission’s text on the law of 
treaties provides that Heads of State, Heads of Government, Foreign Min- 
isters, Heads of a diplomatic mission and Heads of a permanent mission 
to an international organization are not required to furnish evidence of 
their authority to negotiate or sign a treaty on behalf of their state. 
Paragraph 8 of that article provides that any other representative shall 
be required to furnish written credentials of his authority to negotiate. 
In considering this provision of Article 4, we have pointed out that the 
word ‘‘shall’’ in paragraph 3 could well be replaced by ‘‘may.’? In many 


8 For these articles, see 58 A.J.LL. 245 (1964). 
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instances, the appointment of a representative to negotiate and draw up a 
text 1s preceded by an agreement at high levels on substance. Also, the 
surrounding circumstances may make clear that a given individual or 
mission is fully authorized. For these reasons, we do not think that Article 
4, paragraph 3, should use mandatory terminology. 

Also, the reference in Article 32 to Article 4 is somewhat ambiguous 
in that it seems to ignore the fact that a representative may be furnished 
with some credentials as required under the existing wording of paragraphs 
38-6 of Article 4. s 

Accordingly, we would suggest the following revision of Article 32: 


“1, If the representative of a state, who cannot be considered under 
the provisions of Article 4 or in the light of the surrounding circumstances 
as being furnished with the necessary authority to express the consent 
of his’ state to be bound by a treaty, nevertheless executes an act pur- 
porting to express its consent, the act of such representative may be 
considered by any of the parties to be without any legal effect, unless it is 
afterward confirmed, either expressly or impliedly, by his state.” 


Paragraph 2 of Article 32 deals with the situation in which a state 
places restrictions upon the authority of its representative. The Com- 
mission quite properly provides that a treaty shall not become invalid by 
reason of failure of the representative to observe those restrictions ‘‘unless 
the restrictions upon his authority had been brought to the notice of the 
other contracting states.” The only reasonable meaning of this exception 
to the rule is that effect shall be given to such notice only if it is received 
before his unauthorized consent to the treaty in the name of his state 
has been given. The words “‘prior to his expressing the consent” thus 
might well be added at the end of paragraph 2. 


ARTICLE 33 


Article 38, which deals with the relationship between fraudulent conduct 
and invalidity, could be a source of controversy and disagreement. It 
might very well create more problems than it would solve. One of the 
difficulties which the Commission faced in preparing these articles on in- 
validity and termination was the paucity of state practice in this area. 
The absence of state practice is reflected in Article 33. A serious question 
arises as to when an injured state is required to assert the existence of the 
fraud or of any other disabling factor in order to take advantage of it. 
Suppose, for example, a state becomes aware of a fraud with regard to a 
given treaty but waits two, or ten years before asserting it. Should 
that state have the benefit of this provision? It seems extremely doubtful 
that it should. If Article 33 is retained it might be well to add a clause 
at the end of paragraph 1 reading somewhat as follows, ‘‘provided that the 
other contracting states are notified within —-——— months after discovery 
of the fraud.” We also believe it would be highly desirable to include in 
the article a requirement that the frand be determined judicially. 
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ARTICLE 34 


The point about limit of time is relevant also to Article 34, which deals 
with error. Some limitation as to the time within which the error must 
be asserted after its discovery, or after ample time to discover the error, 
should be included in this provision. Also, as in the case of Article 33, 
provision should be made for judicial determination. 


Articuz 35 °° 


Paragraph 1 perhaps goes too far in providirg that an expression of 
consent attained by means of coercion ‘‘shall be without any legal effect.’’ 
It would seem that it would be better to provide that ‘‘such expression of 
consent may be treated by the state whose representatives were coerced as 
being without any legal effect.” This revision would accomplish three 
things. First, it would prevent the state which applied the coercion 
from asserting that coercion as a basis for considering the treaty invalid; 
we do not think that the coercing state should have this right. Second, the 
state against which coercion was applied should not be required to take 
the view that the treaty is ‘‘without any legal effect’’; the coerced state 
conceivably may wish to avail itself of the option of ignoring the coercion 
if its interest in maintaining the security of the treaty is dominent. Third, 
a revision along the lines suggested would tend to prevent third states from 
attempting to meddle in a situation where the parties immediately involved 
were satisfied to continue with the treaty. 


ARTICLE 36 


Article 36 states that a treaty whose conclusion is procured by the threat 
or use of force in violation of the principles of the United Nations Charter 
shall be void. This article, if agreed upon, with certain safeguards, would 
constitute an important advance in the rule of law among nations. One can 
agree with the Commission that this rule should be restricted to the threat or 
use of physical force; it is this threat or use of force which is prohibited by 
Article 2, paragraph 4, of the Charter. But the Commission should deal 
in its commentary with the important question cf the application of this 
provision in terms of time. As the Commission points out, the traditional 
doctrine prior to the League Covenant was that the validity of a treaty was 
not affected by the fact that it had been entered into under the threat or 
use of force. With the Covenant and the Pact of Paris, this traditional 
doctrine came under attack. With the Charter, this traditional doctrine 
was overturned. It was thus only with the coming into efect of the. 
Charter that the concept of the illegitimacy of threats or uses of force 
in violation of the territorial Integrity or political Independence of any 
state, or in any other manner inconsistent with tke purposes of the United 
Nations, was accepted. It is accordingly doubtful whether invalidity due 
to an illegitimate threat or use of force should be retroactively applied. 
If it were, the validity of a large number of treaties, notably peace treaties, 
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would be thrown into question. There is even a question whether such a 
provision should have effect from 1945 or, alternatively, from the con- 
clusion of a convention on the law of treaties incorporating this rule. 
Retroactivity of the article would create too many legal uncertainties. 


Articun 37 


The concept embodied in these provisions would, if properly applied, 
substantially further the rule of law in international relations. The pro- 
visions should be supported if it can be made certain that they will not 
conduce to abuse and create undesirable disruption in treaty relations. 

The examples given in paragraph (3), points (@), (b) and (c), of the 
commentary on Article 37 are readily acceptable. However, even the ap- 
plication of those examples, if applied retroactively, might possibly result 
in injustices to one or more of the parties concerned and disrupt beneficial 
relations on the basis of clearly acceptable treaty provisions included 
among others that have long been recognized by the parties as obsolete 
and inapplicable but which, under the concept stated in Article 37, would 
render the entire treaty void. 

Without derogating from the merit of the concept embodied in Article 
37, it is suggested that the Commission reconsider the provisions of that 
article and all aspects of the manner in which it might be applied, particu- 
larly the question as to who would decide when the facts justify appli- 
cation of the rule. 


ARTICLE 38 


The rules spelled out in Article 38 seem self-evident and axiomatic. It 
would appear that this article could well be omitted if the convention on 
the law of treaties were to be simplified. However, if it should be the con- 
sensus that an article of this character is desirable, its terms as written 
appear to be satisfactory. 


ARTICLE 39 


Article 39 has the distinct merit of overcoming the alleged presumption 
that a treaty may be denounced unilaterally where there is no provision 
for denunciation. However, the intention of the parties to permit de- 
nunciation or withdrawal should be a clear intention and this should be 
emphasized by including the word ‘‘clearly’’ before the word ‘‘appears.’’ 


Arricus 40 


The provisions of paragraph 1 of Article 40 are declaratory of existing 
principles of international law. The requirement that the agreement 
for termination be by all the parties emphasizes the cardinal principle 
that a state cannot be deprived of its legitimate treaty rights without its 
consent, 
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On the other hand, paragraph 2 embodies a new concept. It provides 
that the parties to a multilateral treaty can, by unanimous agreemant among 
themselves, terminate the treaty only if at least two thirds of all the states 
which drew up the treaty consent to termination if that termination is to 
be effected before the expiration of a stated number of years. This pro- 
vision would permit parties to a multilateral treaty to terminate it by 
agreement, without regard to any of the provisions in the treaty regarding 
termination, if—after the expiration of the given period of years—they 
were to find it not feasible to continue applying the treaty because of the 
failure of other states to join or for other reasons. There might be great 
difficulty in reaching agreement upon the number of years which would 
be practical with respect to all treaties. (Such a figure is to be inserted 
in paragraph 2.) Therefore, it is suggested that consideration be given to 
amending the final clause in the following manner: ‘‘however, after the 
expiry of —-—_——__ years, or such other period as the treaty may provide, 
the agreement only of the states parties to the treaty shall be necessary.’’ 


ÅRTICLE 41 


Article 41 concerns the termination of an earlier treaty which is implied 
from entering into a subsequent treaty. The provision is sound in prin- 
ciple. Although its concept is self-evident, it would be helpful in resolving 
apparent questions in this area. 


ARTICLE 42 


Paragraph 1 of Article 42 states that a material breach of a bilateral 
treaty by one party entitles the other party to invoke that breach as a 
ground for terminating the treaty or suspending its operation in whole or 
in part. This concept is widely supported but, apparently, seldom invoked. 
It should be erystallized as a rule of conventional law. To do so would 
go far toward eliminating much controversy in this area. 

Paragraph 2 of Article 42 likewise has merit in that it would discourage 
treaty violators but it requires some clarification. The paragraph seems 
to a certain extent to ignore the differing varieties of multilateral treaties. 
Paragraph 2 could well be applied to law-making treaties on such matters 
as disarmament, where observance by all parties is essential to the treaty’s 
effectiveness. But we question whether a multilateral treaty such as the 
Vienna Convention on Consular Relations—which is essentially bilateral 
in its application—should be subjected to the provisions of paragraph 2 as 
it is now worded. Let us take an example. If party A refuses to accord 
to party B the rights set forth in the Consular Convention, should parties 
X, Y, and Z—in addition to party B (the wronged party)—have the right 
to treat the convention as suspended or no longer in foree between them- 
selves and party A? Another example: an international convention for the 
exchange of publications. Assume that a first party violates the convention 
in its relations with a second party. Should a third party have the right 
to suspend or terminate the convention in its relations with the first party ? 
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We think that these examples show that certain of the provisions of Article 
42 could have an undesirable effect. 

Termination or suspension in the case of a multilateral treaty should 
follow the rule applicable to bilateral treaties. That is, an injured party 
should not be required to continue to accord rights illegally denied to it 
by the offending party. This could be accomplished by revising paragraph 
2 (a) to provide that a material breach of a multilateral treaty by one 
party entitles: ‘‘Any other party, whose rights or obligations are ad- 
versely affected by the breach, to invoke the breach as a ground for sus- 
pending the operation of the treaty in whole or in part in the relations 
between itself and the defaulting state.” Similarly, we would suggest 
revising paragraph 2 (b) to read: “The other parties whose rights or 
obligations are adversely affected by the breach, either ...’’ and so 
forth. 

It is hoped that governments and the Commission will review this matter 
with care. 


ARTICLE 43 


Article 43 concerns supervening impossibility of performance. Although 
this provision may be highly desirable as far as it goes, a question exists 
as to what rules should govern in a case in which certain provisions of the 
treaty have been executed, while others remain executory. For example, 
suppose that State A makes a cession of land to State B on the condition 
that State B will forever maintain and permit the use of a navigable 
channel in the river. Now if the river dries up, or its course is seriously 
altered by a flood rendering the river permanently useless for the purposes 
of the agreed navigation, should State B continue to enjoy the benefits 
of the cession while State A is deprived of its rights under the treaty or 
does the cession simply become revoked? This question leads to the sug- 
gestion that Article 43 might contain a new, a fourth, paragraph, some- 
what along the following lines: 


‘‘4. The state invoking the impossibility of performance as a ground 
for terminating the treaty or suspending the operation of a treaty may 
be required to compensate the other state or states concerned for benefits 
received under executed provisions.”’ 


ARTICLE 44 


The concept of rebus sic stantibus embodied in Article 44 has long been of 
so controversial a character and recognized as being so liable to the abuse 
of subjective interpretation that the United States has reservations about 
its incorporation in the draft, at any rate in its present form. In the 
absence of accepted law, it seems highly questionable whether this concept 
is capable of codification. Moreover, we doubt whether its incorporation, 
at least in its present form, would be a progressive development of interna- 
tional law. The doctrine of rebus sic stantibus would have unquestionable 
utility if it were adequately qualified and circumscribed so as to guard 
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against the abuses of subjective interpretation to which it lends itself. If 
it is applied with the agreement of the parties to the treaty, so as to give 
rise to a novation of the treaty, it would certainly be acceptable. If, failing 
that, an international court or arbitral body were entrusted with making 
a binding, third-party determination of the applicability of the doctrine 
to the particular treaty, that, too, would be acceptable. But, while there 
is opportunity to consider the question further, particularly in the light 
of comments of other governments, the United States desires at this june- 
ture to place on record its opposition to Article 44 as it is now drafted. 


ÅRTICLE 45 


Article 45 provides that a treaty becomes void and terminates when a 
new peremptory norm of general international law is established in con- 
flict with the treaty. The Commission’s commentary notes that this is a 
logical corollary of the jus cogens rule of Article 37. But considerable 
further study is needed to decide whether this ‘‘logical corollary’? is 
workable as well as to decide whether, as suggested in the comments 
on Article 87, the jus cogens rule as presently embodied in the draft is 
workable. The determination as to just when a new rule of international 
law has become sufficiently established to be a peremptory rule is likely 
to be extremely difficult. 

Furthermore, it appears that under the provisions of Article 387 
peremptory norms developed after the conclusion of many early treaties 
may void the provisions of those treaties if, as appears to be the case, the 
provisions of that article apply retroactively. It appears that the article 
could not be accepted unless agreement is reached as to who is to define 
a new peremptory norm and determine how it is to be established. 


ARTICLE 46 


The provisions of Article 46 would seem useful in clarifying, to some 
extent, the manner in which the articles to which it refers are to be 
applied. However, the expressions ‘‘33 to 35” and ‘'42 to 45’’ may be 
somewhat misleading, even though their meaning can be ascertained by a 
study of the text of the articles to which they refer. It would seem that 
in order to clearly express the intention of the drafters, expressions such 
as ‘‘33 through 35” and ‘‘42 through 45’’ would be more appropriate. 

It also is believed that, if the general concept of Article 37 is to be 
retained, it will be found after some consideration of its implications that 
a second paragraph like that in Article 45 shculd be added, and that 
Article 37 should be among the articles referred to in Article 46. 


ARTICLE 47 


Provisions along the lines of Article 47 are essential to prevent abuses 
of the rights set forth in the articles to which it refers, It cannot prevent 
all abuses which may arise, but it does help to support the principle that 
a party is not permitted to benefit from its own Inconsistencies. 
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There are two matters of drafting in connexion with Article 47. 

First, it would seem that the references involved would be clearer 
if the articles were referred to as ‘‘ Articles 32 through 35’’ and ‘‘ Articles 
42 through 44.” 

Second, it would seem advisable to (a) either place Article 47 ahead 
of the other articles to which it refers or (b) include in each of those 
articles a reference to Article 47 in order to avoid those articles being 
considered out of context. 


ARTICLE 48 


The United Nations, as a party in interest, will recognize that Article 
48 of the draft has particular importance. The text concerns the very 
special case of treaties which are the constituent instruments of interna- 
national organizations or which have been drawn up by international 
organizations. The text recognizes that an international organization 
must proceed in accordance with its established rules in reaching decisions 
and taking action. The United States emphatically agrees with this 
principle. But considerable study is apparently necessary to de- 
termine whether, and to what extent, a general convention on the law of 
treaties can easily include a provision such as Article 48. The phrase 
“subject to the established rules of the organization’’ might, for example, 
be construed as meaning that the organization was completely free to 
ignore the provisions covered in Section III if it chose to do so on the 
basis of some established rule of the organization. 


ARTICLE 49 


Artiele 49 constitutes a useful clarification. It should have the effect 
of removing any uncertainty or doubt concerning the authorization, or 
evidence of authorization, for taking the actions mentioned in the article. 


Articue 50 


Paragraph 1 of Article 50 provides that notice of termination of a 
treaty under a right expressly or impliedly provided for in that treaty 
must be communicated, through the diplomatie or other official channel, 
to every other party to the treaty, either directly or through the deposi- 
tary. This provision is sound. It correctly states the procedures and 
principles normally applied. Paragraph 2 of Article 50 states that 
notice to terminate, for example, may be revoked at any time before the 
date on which it takes effect unless the treaty otherwise provides. It 
should be pointed out that the reason for specifying a given period of 
time before a notice of termination becomes effective is to allow the 
other party or parties to adjust to the new situation created by the 
termination. 

Accordingly, the state receiving the notice in the case of a bilateral 
treaty is entitled to proceed on the basis that the notice will stand and 
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will prepare to make such readjustments as may be necessary. Perhaps 
the other party to the bilateral treaty would have given a notice of 
termination if the first party had not done so. 

In the latter circumstances a party to a bilateral treaty might prevent 
the giving of a notice of termination by the other party by giving such 
notice itself and then withdrawing the notice with a view to prolonging 
the treaty beyond the period contemplated by the other party. Such a 
situation should not be encouraged. 

The most reasonable rule would appear to be that, where notice of 
the termination would bring the treaty to an end with respect to all 
other parties, the withdrawal of the notice must be concurred in by at 
least a majority of the other parties to the treaty. For this reason, it is © 
suggested that paragraph 2 of Article 50 be revised to read: ‘‘Unless 
the treaty otherwise provides, the notice may be revoked at any time be- 
fore the date on which it takes effect, except in a case in whick the notice 
would have caused the treaty to terminate with respect to all parties.’’ 
We would then add a new sentence to paragraph 2, namely: ‘‘Where 
the notice would cause the treaty to terminate with respect to all parties, 
the notice of withdrawal will not be effective if objected to by the other 
party in the case of a bilateral treaty, or if objected to by more than one 
third of the other parties in the case of a multilateral treaty.” 


ARTICLE 51 


The International Law Commission considers in its commentary that 
this is a key article. It points out that a number of the members of the 
Commission thought that some of the grounds under which treaties could 
be considered invalid or terminated could involve real danger for the 
security of treaties if allowed to be arbitrarily asserted in face of objection 
by other parties. It is regretted that the Commission did not find it pos- 
sible to incorporate a rule subjecting the application of these articles to 
compulsory judicial settlement by the International Court of Justice. 
It would appear that the rule of law—particularly in an area such as the 
law of treaties—argues most strongly for compulsory reference to the 
Court. The Commission did not dispute ‘‘the value of recourse to the 
International Court of Justice as a means of settling disputes arising 
under the present articles.’’ As it is, it is not certain that the provisions 
of Article 51 will supply the safeguards that may be required in connexion 
with some of the articles to which they apply. A requirement of com- 
pulsory arbitration or judicial settlement in the absence of settlement of 
differences by other means seems necessary. It is hoped that further con- 
sideration will be given to this matter. 


ARTICLE 52 


The provisions of Article 52 would appear to be a useful clarification 
of the consequences resulting from the nullity of a treaty. 
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ARTICLE 53 


The provisions of Article 53, like those of Article 52, would appear to 
be a useful clarification of the consequences of the termination of a treaty. 


ARTICLE 54 


There may be a question whether Article 54 is intended to apply as 
broadly as it appears. For example, if one party to a multilateral treaty 
suspends the application of the treaty with respect to one other party, 
only the latter party should be relieved of the obligation to apply the 
treaty unless the nature of the treaty were such that the suspension af- 
fected the immediate interests of all parties. In view of this, it is recom- 
mended that consideration be given to the rewording of paragraph 1 (a) 
along the following lines: 

‘‘(a) Shall relieve the parties affected from the obligation to apply 
the treaty during the period of the suspension.’’ 


[Parr III] 


Transmitted by a note verbale of 10 January 1966 from the Permanent 
Mission to the United Nations 

(Original: English) 

The following comments are submitted by the United States Government 

on the group of draft articles, numbers 55-73 $, on the application, effects, 

modification and interpretation of treaties submitted by the International 

Law Commission in its report to the General Assembly. These comments 

are submitted with the understanding that they do not express the final 
views of the United States Government regarding the articles involved. 


SECTION I. THE APPLICATION AND EFFECTS OF TREATIES 


ARTICLE 55 
Pacta sunt servanda 


The United States is in full agreement with the Commission’s comment 
that the rule that treaties are binding on the parties and must be per- 
formed in good faith is the fundamental principle of the law of treaties. 
This rule is the foundation stone upon which any treaty structure must be 
based. Without this rule and its faithful observance by parties to treaties 
the remaining rules would be of little value. It is the keystone that 
supports the towering arch of confidence among states. We feel that this 
eardinal rule is clearly and forcefully defined in Article 55. 


ARTICLE 56 


Application of a treaty in point of time 


Article 56, which deals with the application of a treaty in point of time, 
is helpful in clarifying a rule that should be obvious but which, history 


4 For these articles, see 59 A.J.I.L. 210-242, and 434-465 (1965). 
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has shown, is not always followed. The first paragraph of the article 
will not only be helpful to governments in the correct consideration of 
treaty rights and obligations in point of time but will also remind the 
drafters of new treaties that a retroactive effect can be accomplished by a 
provision specifically designed or clearly intended for that purpose. 

Paragraph 2 of Article 56, like the provisions of Article 53 in Part II, 
seems to state a self-evident rule. However, the Commission points out 
in paragraph (7) of its commentary regarding Article 56 that ‘‘In re- 
examining Article 53 in connexion with the drafting of the present article, 
the Commission noted that its wording might need some adjustment in 
order to take account of acquired rights resulting from the illegality of 
acts done while the treaty was in force.’ There is a further need for 
adjustment which arises with respect to acquired rights resulting from 
the operation of the treaty. For example, a treaty right to property 
received by inheritance, together with the right to sell the property within 
three years and withdraw the proceeds, should not be defeated by the 
termination of a treaty if the right to the property was acquired prior to 
such termination. Part of this adjustment might be accomplished by 
replacing the phrase ‘‘unless the treaty provides otherwise’’ as used at 
the end of paragraph 2, by the phrase ‘‘unless the contrary app2ars from 
the treaty.’’ 


ARTICLE 57 
The territorial scope of a treaty 


The definition of the scope of application of a treaty as extending to the 
entire territory of each party unless the contrary appears from the treaty 
seems to be a rule that is self-evident. 

An important question raised by the wording of the provision is the 
effect of such a provision upon treaties recognizing rights and imposing 
obligations with respect to such areas as the high seas. And although it is 
clear from the Commission’s commentary that the application of a treaty 
is not necessarily confined to the territory of a party, the provision stand- 
ing alone may imply that such is the intention. It would seem that this 
question would be resolved by wording the article as follows: 


“1, A treaty applies throughout the entire territory of each party un- 
less the contrary appears from the treaty. 

“2. A treaty also applies beyond the territory of each party when- 
ever such wider application is clearly intended.” 


ARTICLE 58 
General rule limiting the effect of treaties to the parties 


The general rule stated in Article 58 limiting the effects of treaties to 
the parties is, as stated in the Commission’s commentary, the furdamental 
rule governing the effect of a treaty upon states not parties. The existence 
of a difference of views among the learned members of the Commission on 


1154 — THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 61 


the matter of a treaty of its own force conferring rights upon third parties 
is evidence of the need for a precise provision on the subject. 


l ARTICLE 59 
Treaties providing for obligations for third states 


Article 59 regarding treaties providing obligations for third states wisely 
includes the important proviso that a state in question has expressly agreed 
to be bound. A question might exist, however, as to whether the concept 
embodied in paragraph 3 of the Commission’s comment on Article 59 is 
apparent in the text of that article, namely, that treaty provisions imposed 
upon an aggressor state would fall outside the principle laid down in that 
article. The commentary makes the intended scope of Article 59 clear 
in this respect but, without the commentary, the present text of the article 
may be somewhat misleading. There exists also an open problem as to 
the time at which assent by the third party must be indicated. 


ARTICLE 60 
Treaties providing for rights for third states 


The provisions of the first paragraph of Article 60 as presently worded 
might be understood as preventing two or more states from dedicating, 
by a treaty, a right to all states in general without such dedication being 
subject to the condition that each state wishing to exercise the right has 
first assented thereto. In view of this possible implication, it is suggested 
that consideration be given to rewording the first paragraph of Article 60 
somewhat along the following lines: 


“1. A right may arise for a state from a provision of a treaty to which 
it is not a party if the parties intend to accord that right either (a) to the 
state in question or to a group of states to which it belongs and the state 
expressly or impliedly assents thereto, or (b) to states generally.’’ 


Paragraph 2, requiring that a third state exercise a right in accordance 
with the conditions for its exercise provided in the treaty or established in 
conformity with the treaty, expresses a self-evident rule. The inclusion 
of such a rule as part of the provisions would seem highly desirable as a 
useful guide both in the formulation of treaties and in their application. 
However, further consideration of the over-all effect of the article is 
required. 

ARTICLE 61 


Revocation or amendment of provisions regarding obligations or rights of 
third states 


Such a rule may give rise to more problems than it would resolve. It 
may, for example, seriously hamper efforts of original parties to revise 
or even terminate a treaty in its entirety. Changes in circumstances may 
result in the principal benefits flowing almost wholly or completely to the 
third state. The parties primarily concerned should not be impeded in 
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their desire to reach a new agreement between themselves, especially if the 
third state has undertaken few, if any, reciprocal obligations under the 
treaty. A question arises as to what the situation would be if one of 
the parties to the treaty gives a notice of termination of the treaty in 
accordance with its provisions. Would the provision in the treaty per- 
mitting termination be evidence of the revocability of the provision re- 
garding an obligation or a right for a state not a party? Considerably 
more study of this rule is required. 


ARTICLE 62 
Rules in a treaty becoming generally binding through international custom 


The disclaimer in Article 62 that the rules in Articles 58-60 do not pre- 
clude rules in a treaty from becoming generally binding through inter- 
national custom seems desirable. Articles 58 through 60 standing alone 
might be looked upon as a digression from the well established practice of 
recognizing that rules contained in a treaty sometimes extend beyond the 
contracting states. Such recognition is in no manner in conflict with the 
concepts embodied in Articles 58 through 60 because, as stated in the 
Commission’s commentary, the rules embodied in a given treaty may come 
to be generally accepted as enunciating rules of customary law. Once the 
rules have been generally accepted they extend beyond the parties to the 
treaty and are no longer subject to the requirements of treaty law. 


ARTICLE 63 
Application of treaties having incompatible provisions 


This article as whole enunciates rules long and widely accepted in the 
application of incompatible treaties and is a valuable clarification. Para- 
graph 5 is especially important in calling attention to the fact that by 
entering into a later treaty a state cannot divest itsalf of treaty obligations 
under an earlier treaty with a state that does not become a party to the 
later treaty. Although a multilateral treaty may provide that it replaces 
and terminates an earlier multilateral treaty as between states parties to 
the later treaty, it cannot justify those parties taking action with respect 
to each other that is incompatible with their obligations to parties to the 
earlier treaty which have not become parties to the later treaty. 


ARTICLE 64 
The effect of severance of diplomatic relations on the application of treaties 


Paragraph 1 of Article 64 states a rule that is of long standing and widely 
accepted but is sometimes overlooked. It is a valuable clarification and 
reminder of a necessary rule for the effective maintenance of the obliga- 
tions and rights embodied in treaties. 

The rule enunciated in paragraph 2 requires careful study. Although 
the normal means necessary for the application of the treaty may be lacking 
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in a case where diplomatic relations are severed, there may be other avenues 
for satisfying, in part at least, the requirements of the treaty. In para- 
graph 3 of its commentary on the article, the expression ‘‘supervening 
impossibility of performance’’ is used. It is questionable whether that con- 
cept is clearly reflected in either paragraph 2 or in paragraph 3 of the 
article. A further paragraph reading as follows may more fully reflect 
the intention of the Commission as set forth in its commentary and serve 
to avoid abuse of the provisions of paragraphs 2 and 3: 


‘4A, The suspension may be invoked only for the period of time that 
application is impossible.” 


It is questionable, however, whether this addition would avoid the abuses 
that might occur under paragraphs 2 and 3. The better solution would 
be to retain only the paragraph numbered 1, leaving the subject matter 
of the remaining paragraphs to be governed by other provisions of the 
draft articles, such as paragraphs 2 and 3 of Article 48. However, further 
consideration of the over-all effect of the rules in paragraphs 2 and 3 is 
required. 


SECTION I. MODIFICATION OF TREATIES 
ARTICLE 65 
Procedure for amending treaties 


The first sentence of this article expresses a rule that seems self-evident 
but should serve as a useful guide in reminding those considering the 
amendment of a treaty that the amending process involves the same sub- 
stantive principles as the making of a new treaty, namely, agreement be- 
tween the parties. 

The second sentence applies the rules set out in Part I to a written 
agreement between the states, intended to amend a treaty between them, 
with two exceptions: (1) if the treaty provides otherwise and (2) if the 
established rules of an international organization provide otherwise. Where 
the treaty ‘‘provides otherwise’’ the parties to it have made express pro- 
vision concerning the amendment of the treaty and it follows that their 
intent in this respect should govern. The element of agreement with re- 
spect to amendment is fully satisfied because in the treaty itself the parties 
have agreed upon the manner in which amendment may be effected. The 
reason for the inclusion of the second exception is not, however, apparent 
from the text of the provision nor from the commentary. 

Questions may arise whether the first or the second of the two exceptions 
shall prevail where a treaty concluded under the auspices of an interna- 
tional organization contains express provisions regarding the manner of 
amendment and the rules of the international organization subsequently 
provide for some other manner of amendment. 

It is recognized that, where the constituent instrument of an international 
organization embodies rules regarding the amendment of that instrument 
or of treaties concluded under the auspices of that organization, those rules 
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represent agreement of the parties upon the manne? in which such instru- 
ment or treaties shall be amended. New treaties drawn up under the 
auspices of international organizations or any other new treaties may con- 
tain express provisions with regard to their amendment which, under the 
exception with respect to the provisions of a treaty, would properly gov- 
ern amendment of those treaties. The substance of those provisions may 
be based, at least in part, upon the established rules of one or more inter- 
national organizations. It may also be agreed that, by reference in a 
treaty to the rules of an international organization, certain rules shall 
govern the amendment of the treaty. In all such cases the crucial require- 
ment is the agreement of the parties that certain rules shall govern amend- 
ment of the treaty. 

Difficulty may arise, however, in the case of treaties that have been con- 
cluded outside an international organization and are to be amended by 
agreements concluded under the auspices of an international organization, 
and in the case of treaties which contain no provision for amendment and 
are concluded under the auspices of an international organization which 
subsequently develops rules that would permit amendment without agree- 
ment of all the parties. A question arises whether the provisions of Article 
65 with respect to international organizations would prevail over the pro- 
visions of Article 67 regarding agreements to modify multilateral treaties 
between certain of the parties only. 

Under the provisions of Article 65 it might be eontended that, because 
of the inclusion of the reference therein to ‘‘the established rules of an 
international organization,’’ an amendment of a treaty, under the auspices 
of an international organization, could! deprive some of the parties to that 
treaty of rights under it and relieve states that became parties to the amend- 
ment from obligations to parties to the treaty that did not approve the 
amendment. Although it is not believed that any such result is intended, 
the inclusion of the reference to international organizations seems to imply 
that a separate body of treaty law has been and ean continue to be formu- 
lated and applied by those organizations, not only with respect to the 
amendment of treaties concluded under the auspices of those organizations 
but other treaties as well. 

In view of the foregoing comments regarding the inclusion of the refer- 
ence to international organizations in the second sentence of Article 65, the 
Government of the United States must reserve its position with respect 
to that sentence. 


ARTICLE 66 
Amendment of multilateral treaties 


The provisions of Article 66 as a whole may serve as a useful guide in 
the consideration of the formulation of amendments to a multilateral treaty. 
The proviso in paragraph 1 reading ‘‘subject to the provisions of the 
treaty or the established rules of an international organization’’ is ap- 
propriate so far as it applies to treaties but the same comments apply 
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with respect to the inclusion of the phrase ‘‘established rules of an inter- 
national organization’’ in Article 66 as are mentioned in connexion with 
its inclusion in Article 65 above. The same applies to the use of the phrase 
in paragraph 2. The Government of the United States must, accordingly, 
reserve its position with respect to the inclusion of that phrase in para- 
graphs 1 and 2 of Article 66. 

The provision in paragraph 3 that a state which signs an amendment is 
precluded from protesting against the application of the amendment may be 
too severe. .At the end of paragraph (13) in the Commission’s commentary 
on paragraph 3, the statement is made, with reference to a state signing 
but not ratifying an amendment, that ‘‘It is precluded only from contesting 
the right of other parties to bring the amendment into force as between 
themselves.’’ Paragraph 3 seems to go much further. It addresses itself 
to the ‘‘application of an amending agreement.’’ ‘‘Application’’ would 
include the giving of effect to provisions in the amending agreement that 
derogate from or are otherwise incompatible with the rights of parties 
under the earlier agreement. Under such circumstances the rule would 
have the effect of discouraging states from signing the amendment if they 
were not certain that they could ratify it. In some instances the application 
of the rule may lead states to consider it necessary to go through their 
entire treaty-making procedures, including approval by a legislature or 
parliament, before proceeding to sign. Signature, under such a rule, 
would constitute a waiver of treaty rights, a matter that normally requires 
considerably more time and study than is involved in signing subject to or 
followed by ratification. 


ARTICLE 67 


Agreements to modify mulitdateral treaties between certain of the parties 
only 


This article appears to serve the useful purpose of further developing 
the principle that two or more parties to a multilateral treaty cannot, by 
a separate treaty, derogate from their existing obligations to the other 
parties to the multilateral one. It is a useful rule that should serve as a 
guide to parties contemplating a special treaty as well as a guide to other 
parties who are interested in protecting their rights under an existing 
multilateral treaty. 


ARTICLE 68 


Modification of a treaty by a subsequent treaty, by subsequent practice or 
by customary law 


Both paragraphs (a) and (b) of this article retlect long-standing and 
widely accepted practice. Paragraph (c), although literally accurate and 
in keeping with the long-recognized principle that treaties are to be applied 
in the context of international law and in accordance with the evolution 
of that law, may lead to serious differences of opinion because of differing 
views on what constitutes customary law. In view of this it may be ad- 
visable to omit paragraph (c), leaving the principle to be applied under 
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the norms of international law in general rather than to have it included 
as a specific provision in a convention on treaty law. 


SECTION III. INTERPRETATION OF TREATIES 
ARTICLES 69-71 


The provisions of Articles 69 through 71 regarding the interpretation 
of treaties would seem to serve a useful purpose. There are, however, a 
number of questions that arise from the consideration of those articles. 
There is, for example, a question whether the provisions should be stated 
as guidelines rather than as rules. There is the question whether the 
provisions should enumerate other means of interpretation in addition to 
those mentioned. It is assumed that the order in which the means of 
interpretation are stated in those articles has no significance respecting the 
relative weight to be given to each of those means. 

However, as presently drafted the ordinary meaning rule apparently is 
given primacy, even though there may be, for example, an agreement be- 
tween the parties regarding interpretation which requires that terms be 
given some special or technical meaning. This possible conflics could be 
avoided by listing in paragraph 1 six rules of interpretation seriatim: 
(a) ordinary meaning; (b) context; (c) objects and purposes; (d) rules 
of international law; (e) agreement regarding interpretation; (f) subse- 
quent practice in application. This would eliminate paragraph 3. If 
context is to be defined, it is suggested that the present paragraph 2 could 
be improved. It is unclear, for example, whether a unilateral document is 
included in the phrase or one on which several but not all of the parties 
to a multilateral instrument have agreed. 

With respect to the formulation of the six rules, the present texts, 
mutatis mutandis, appear satisfactory except that use of the term ‘‘gen- 
eral’’ before ‘‘international law’’ could add an element of confusion and 
should be eliminated. The comment refers to ‘‘the general rules of inter- 
national law” which may or may not be the same concept. 

The use of the word ‘‘all’’ in the phrase in paragraph 3 (b) reading 
‘“establishes the understanding of all the parties regarding its interpreta- 
tion’’ could be construed as requiring some affirmative action by each and 
every party. A course of action by one party which is not objected to by 
other parties would appear worthy of consideration as a substantial guide 
to interpretation. 

Article 70 may be unduly restrictive with respect to recourse to prepara- 
tory work and other means of interpretation. A treaty provision may seem 
clear on its face but, if a dispute has arisen with respect to its meaning, 
recourse to other means of interpretation should b2 made dependent upon 
the existence of the conditions specified in (a) and (b) of that article. It 
is suggested that in the event of a dispute on interpretation of a treaty 
provision, recourse to further means of interpretation should be permissible 
if the rules set forth in Article 69 are not sufficient to establish the correct 
interpretation. 
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The use of the word ‘‘conclusively’’ in the provisions of Article 71 may 
be unnecessary. The word ‘‘established’’ standing alone is definite and 
precise. Adding the word ‘‘conclusively’’ may cause confusion in many 
cases. 

A general comment with respect to the articles on interpretation is that 
further study should be given to the relationship of these articles with 
certain other draft articles which, while they may not technically be rules 
of interpretation, nevertheless have, at the least, interpretive overtones. 
These articles include 48 on supervening impossibility of performance, 44 
on fundamental change of circumstances, and 68 on modification of a treaty 
by a subsequent treaty, by subsequent practice or by customary law. 


ARTICLE 72 
Treaties drawn up in two or more languages 


Paragraph 1 of this article states a widely accepted rule that has proved 
effective. Clause (b) of paragraph 2 may be of questionable utility. 
When the negotiators have an opportunity to examine and concur in, or 
disagree with, a version which they personally authenticate, there is a basis 
for considering them as having accepted it as accurate. However, a pro- 
vision that a version drawn up separately, and with respect to which the 
negotiators have no opportunity to make suggestions shall also be authori- 
tative, would introduce a new factor that should not be crystallized as a 
part of the law of treaties. If any such non-authenticated version is to 
have authenticity it should be made so by the provisions of the treaty to 
which that version applies or by a supplementary agreement between the 
parties. 

Because of these considerations, it is recommended that the whole of 
sub-paragraph (0) regarding ‘‘the established rules of an international 
organization’’ be deleted. 


ARTICLE 73 
Interpretation of treaties having two or more texts 


Although the use of the word ‘‘texts’’ is becoming more frequent in the 
wording of treaties written in two or more languages, it is questionable 
whether that word aptly describes the parts involved. A treaty as such 
is more properly conceived of as a unit, consisting of one text. Where 
that text is expressed in two or more different languages, the several 
versions are an integral part of and constitute a single text. The use of 
the word ‘‘texts’’ seems, on the contrary, to derogate from the unity of 
the treaty as a single document. 

It is suggested accordingly that the heading for Article 73 be replaced 
by one based upon the heading of Article 72 and reading somewhat as 
follows: 


‘‘ Interpretation of treaties drawn up in two or more languages.”’ 


1 
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In line with the foregoing it is suggested that paragraph 1 of Article 
73 be revised to read as follows: 


‘1. Each of the language versions in which the text of a treaty is 
authenticated is equally authoritative, unless the treaty itself pro- 
vides that, in the event of divergence, a particular language version 
shall prevail.” 


This rewording avoids the use of the word ‘‘texts’’ in referring to the 
various language versions in which a treaty is done and avoids the use of 
the word ‘‘different’’ when the emphasis should be upon similarity and 
equality. 

Similarly, it is suggested that paragraph 2 of Article 73 be revised to 
read as follows: 


‘2. The terms of a treaty are presumed to have the same meaning in 
each of the languages in which the text is authenticated. Except in 
the case referred to in paragraph 1, when a comparison between two 
or more language versions discloses a difference in the expression of a 
term or concept and any resulting ambiguity or obscurity is not removed 
by the application of Articles 69-72, a meaning which so far as possible 
reconciles the two or more language versions shall be adopted.’’ 
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(JAPWANCAP, Ine.) v. United States, 373 F. 2d 356, JD, 1064; Gmo. Niehaus 
& Co. v. United States, 373 F, 2d 944, JD, 1061. i 

War, effect of. LL.C. commentary, 1966, 450; report, 261. 

Withdrawal from. I.L.C. draft articles, 1966. 275, 278, 280, 387, 412, 415, 438; 
quoted, 978; commentary, 387, 412, 489; U. S. comments on 1963 draft, 1146, 1148, 
1149, 1150, 1151, 1152. 

Treaty-making. International legislation and. P B. Potter. Hd. 1005. 

Treaty-making power. LL.C. draft articles, 1966. 265, 276, 295, 394; commentary, 
295, 394; U. S. comments on 1962 and 1963 drafts, 1124, 1143. 

Treaty-making power of the United States. Capacity of States of the Union to con- 
clude international agreements. R. S. Rodgers. CN. 1021. 

Treaty trader. Japan-U. S. Treaty of Friendship, Commerce and Navigation, 1953. 
Nippon Express U S.A., Ine. v. Esperdy, 216 F. Supp. 561. JD. 815. 

Trial, right of. U. N. Covenant on Civil and Political Rights, 1966. 874, 875. 

Triffn, Robert. The World Money Maze: National Currencies in International Pay- 
ments. BR. 830. 

Trinidad and Tobago-United States. Defense areas agreement, 1964. 526. 

Trujillo v. The Bank of Nova Scotia, 273 N.Y.S. 2d 700. JD. 610. 

Trust territories. Right of self-determination. U. N. Covenant on Civil and Political 
Rights, 1966, 871; U. N. Covenant or Economic, Social and Cultural Rights, 1966, 
862. 

Tuna fisheries. Conservation measures. Art, IV, Atlantic Tuna Convention, 683, 685; 
research in, 684, 

Tunas, Atlantic. Proposed International Commission for Conservation of, J. E. Carroz 
and A. G. Roche. LA. 673. 

Tunkin, G. I. Quoted on Seeurity Council practice on abstention from voting. 746. 

Turkey. Views on I.L.C. draft articles on jus cogens. 963. 

Turkish Yearbook of International Relations, 1968. BN. 639. 


Uganda. Succession to U.K.-U.N. Special Fund Agreement. 530. 

Union of Soviet Socialist Republics: 
Abstention from voting in Security Council. Statement on. 742. 
Coexisténce and international law in doctrine of. B. Dutoit. BR. 236, 
International arbitration. Attitude on. 497. 
I.L.C. draft articles on jus cogens, Views on. 961. 
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Liechtenstein as. sóvereign state. Attitude. 547; statements in U. N., 547, 548. 
Pacta sunt servanda. Position in U. N. Special Committee on Friendiy Relations 
. and Co-operation among States, 1966. 727. 

_ Right of withdrawal from United Nations. Position on. 662. 

Private international Law. K. Grzybowski. BN. 242. 

Union of Soviet Socialist Republics-United -States: 

Civil Air Transport Agreement, 1966. Statement by the United States. 585. 

Discussions on conservation and use of fishery resources off the U. &. coast. 107. 

Fisheries agreements, 1967: King Crab Fisheries, 797; North Pacific Fisheries, 797. 

United Kingdom: 

- Commentary on Dumbarton Oaks Proposals. Quoted on withdrawal from United 

Nations Organization. 661. 
Customs and Excise Act, 1952. Salomon v. Commissicners of Customs and Excise, 
[1966] 3 All E.R. 871. JD. 817. 
Indonesian withdrawal from U. N. Statement quoted. 667. 
I.L.O. draft articles on jus cogens, views on, 962; I.L.C. draft article on procedure 
for establishing invalidity of treaties, comments, 982, 
Rebus sic stantibus and acceptance of Optional Clause of P.C.I.J. Quoted on. 905, 
906. 
Wireless Telegraph Act, 1949. Regina v. Kent Justices ex parte Lye et al., [1967] 
2 W.L.R. 765. JD. 1077. 
United Kingdom-Malaya Defense Agreement, 1957. 527. 
United Kingdom-U. N. Special Fund agreement. Succession of seceding states to. 528, 
529. 

United Kingdom-U. N. Technical Assistance Board agreement. Succession of seceding 
states to. 528, 529. 

United Kingdom-United States. Extradition Treaty, 1931. Application to Israel. 
537. 

United Kingdom-United States-West Indies Federation. Joint Communiqué concerning 
West Indies agreements. Quoted. 526. 

United Kingdom-Venezuela. Agreement concerning British Guiana boundary dispute, 
1966. Succession of Guyana to. 527. 

United Nations: 

Administration of Economie and Social Programs. G. J. Mangone. BR. 843. 

Administration of territory of South West Africa. General Assembly Resolution, 
Oct. 27, 1966. 649. j 

Administrative Tribunal. B. C. Koh. BN. 634. 

Covenant on Civil and Political Rights, 1966, 870; Optional Protocol, 887; Covenant 
on Economic, Social and Cultural Rights, 1966, 861. 

Human Rights Commission. Transmission of reports to. U. N. Covenant on Eco- 
nomic, Social and Cultural Rights, 1966. 868. 

Indonesian withdrawal from. E. Schwelb. ZA. 661. 

International Law Commission. See International Law Commission. 

International Law Seminar. I.L.C. reports, 19€6. 252, 472. 

Intervention in internal affairs of states. Discussion by International Law Associa- 
tion, 1966. 81. 

Office of Legal Affairs. Memorandum regarding legal force of Gereral Assembly 
Declarations. Quoted. 733. 

Viet-Nam conflict and. W. Friedmann. CN. 1776. 

Visiting Mission to the Marshall Islands. Report on effects of U. S. nuclear tests. 
73. 

Withdrawal from. Indonesia, E. Schwelb, LA, 661; San Francisco Conference, 1945, 
Commission I report, quoted, 662; Committee I/2 interpretative Declaration, 
quoted, 663; Italy, statement quoted, 667; United Kingdom comments on Dum- 
barton Oaks Proposals, quoted, 661, statement, quotel, 667; United States position, 
662; U.S.S.R. position, 662. 
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United Nations Charter: 

Amendments increasing membership of Security Council. Voluntary abstention from 
voting and. 750. 
Art. 27 on voting in Security Council. 738; questions submitted to Four Sponsoring 

Powers, quoted, 739; Report of Rapporteur of Committee ITI/1 on effect of ab- 
stention from voting, quoted, 740; Seeurity Council practice regarding effeet of 
abstention, 742; voluntary abstentions by Permanent Members of the Security 

Council under, ©. A. Stavropoulos, L4, 737. 

Art. 51 on collective self-defense, Cited, 7, 8, 12, 13, 14, 16; W. Friedmann, CN, 783. 

Art. 73 on non-self-governing territories. Cited, 72; French nuelear tests in Poly- 
nesia and, A. A. D’Amato, LA, 72, 

Art. 103 on inconsistent treaty obligations. Quoted, 958; Committee IV/2, San 
Francisco Conference, cited, 958; Fitzmaurice, Third Report on Law o? Treaties, 
cited, 959; I.L.C. cited, 959; McNair, Law of Treaties, cited on jus cogens, 202; 

Disarmament and. Report of O. V. Bogdanoy. 79. 

Friendly relations and co-operation among states in accordance with. 1966 Session 
of Special Committee. P.-H. Houben, LA. 703. 

Jus cogens and. E. Sehwelb, LA, 957; Art. 103 quoted, 958. 

Southern Rhodesia situation as threat to peace. O. G. Fenwick. Hd. 753. 

Use of foree and. Cited. 1, 7. 

United Nations Conference on International Organization, 1945: 

Commission I Report. Quoted on right of withdrawal from United Nations, 662; 
Committee 1/2 interpretative Declaration, cited, 671, quoted 663; status and legal 
effect, 663; G. Dahm cited, 664; F. Dehousse quoted, 664; Goodrich and Hambro, 
cited, 664; H. Kelsen quoted, 663; H. Rolin, cited, 663; G. Schwarzenberger quoted, 
664; statement of Italian Government quoted, 667; Committee ITI/I, Report of 
Rapporteur on abstention of permanent member of Security Council from voting, 
quoted, 740. 

Statement by Four Sponsoring Powers on Voting Procedure in the Security Council. 
Quoted. 740, 748. 

United Nations Charter, Art. 27. Questions submitted to Four Sponsoring Powers. 
Quoted. 739. 

United Nations Conference on Trade and Development. Developments in the Jaw and 
institutions of international economie relations, S. D. Metzger, 756; Final Act, 
759; Note on Development of an International Commodity Policy, cited, 762, 763; 
Report of Seesretary General on new trade policy for development, cited, 759, 764, 
768, 771, 786; quoted, 789. 

United Nations Economic and Social Council. Resolution on Conference on Trade and 
Development, 749, 750; transmission of reports to, Covenant on Civil and Political 
Rights, 1966, 882: Covenant on Eeonomic, Social and Cultural Rights, 1966, 867. 

United Nations General Assembly: 

Ad hoc Committee for South West Africa. Resolution, Oct. 27, 1966. 649. 

Declarations. Legal force of. Memorandum of Office of Legal Affairs. Quoted. 
733. 

President’s statement regarding resumption of Indonesian participation in U.N. 
Cited, 670; quoted, 668. 

Resolutions: Conference on Trade and Development, 759, 760; Elimination of 
Colonialism (2105 (XX)), 724; International Conference on the Law of Treaties 
(2166 (XXI)), 656; Intervention in Domestic Affairs of States (2131 (XX)), 
716; Republic of Korea, 1948, cited, 41, quoted, 38, S. Oda, LA, 41; South West 
Africa (2145 (XXT)), 649, statement of U. S. representative, 596; Southern Rho- 
desia (2151 (XXI)), 652, 0. G. Fenwick, Hd, 753; Sovereignty over Natural Re- 
sources and Wealth (1803 (XVII)), 720; Special Committee on Friendly Relations 
and Co-operation among States (2181 (XXI)), 727; Transfer of League of Na- 
tions Functions to United Nations, 1946, quoted, 928; Voting in Security Council 
under ‘Art. 27 of the Charter, 1946, quoted, 746. 
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l World Polities in. H. R. Alker, Jr., and B. M. Russett. BE. 1106. 
United Nations Secretary General. Functions as treaty depositary, 927, 930, General 
l Assembly Resolution, 1946, quoted, 928; letter of Feb. 26, 1965, to Indonesian 
Government regarding withdrawal from U. N., quoted, 666. 
United Nations Security Council: 

President’s statement regarding abstention from voting, 743; regarding sovereignty 
of Liechtenstein, 547. 

Resolutions: Admission of Members te the United Nations, 1955, 744; Indonesia, 
1947,. 743, 750; Palestine, 1948, 749, quoted, 750; Southern Rhodesia, 1966, 654, 
737, 750, C. G. Fenwick, Hd, 753. 

Voting in. Voluntary abstentions by Permanent Members under Art. 27, Par. 3, of 
the Charter. C. A. Stavropoulos, LA, 737; practice regarding, 742, E. Jimenez 
de Aréchaga quoted, 747; Repertoire of Practice, cited, 743; G. I. Tunkin quoted, 
746; amendments to Charter and, 750. 

San Franciseo Conference, 1945. Report of Rapporteur, Committee JII/1, on 
effect of abstention. Quoted. 740. 
United Nations Charter. Art. 27, par. 3. 738. 
Yalta formula. 739; Statement of Four Sponsoring Powers, quoted, 740, 748. 
United Nations Special Committee on Principles of International Lew Concerning 
Friendly Relations and Co-operation among States. 1966 Session. P.-H. Houben, 
LA, 703; General Assembly Res. 2181 (XXI), 727; texts on: international co- 
operation, 722; paeta sunt servanda, 726; peaceful settlement of international 
disputes, 715, 731; sovereign equality of states, 720, 731. 
United States: 

Antitrust laws. Extraterritorial application. ALCOA case. J. M. Raymond, LA, 
558; S. D. Metzger, Hd, 1015. 

Canadian boundary air pollution referred to International Joint Commission. 112. 

Civilian personnel in Viet-Nam. U. S. military control over. Statement of U. S. 
Embassy in Saigon. 807. 

Claims against Communist European countries, settlement of. Department of State l 
letter, Aug. 80, 1966. 101. 

Contemporary practice relating to international law. 101, 585, 796. 

Devolution agreements. Position regarding. 541. 

Disarmament. Outline for General and Complete Disarmament, Study of. A. 
Wolfers ef al. BN. 1118. 

European Space Research Organization station in Alaska. White House statement. 
585. 

Fishery zone. Act establishing twelve-mile limit, Oct. 14, 1966. 658. 

Foreign Policy. Current Documents, 1961, BN, 847; South Asia and, N. D. Palmer, 
BN. 847. 

Foreign Relations. Diplomatic Papers. 1943, BH, 835; 1944, BR, 835. 

Foreign Relations Law. American Law Institute Restatement. BR, 218; See. 7 
(2) quoted, 560; Sec. 18 on jurisdiction over extraterritorial acts, quoted, 561, 562, 
1016; J. M. Raymond, LA, 561; S. D. Metzger cited, 562. 

Funetions as depositary of treaty. Acting Seeretary of State quoted. 939. 

Geneva Agreements on Viet-Nam, 1954. Statement on. 26. 

Income tax law. Deduction for loss of property confiscated abroad. Schweitzer v. 
Commissioner of Internal Revenue, 376 F. 2d 30. JD. 1066. 

International Claims Settlement Act, 1949. Application to wartime confiseation of 
American property in Yugoslavia. Claim of John Skrabee, U. 8S. For. Claims 
Settlement Comm., Dee. No. W-15132, 1966. JD. 822. 

LC.J. jurisdiction of disputes. Proposal at Vienna Conference on Consular Rela- 
tions, 986; treaties and agreements providing for, 108. 

LL.C. draft articles on law of treaties, 1962, 1963, 1964. Comments, 1123, 1142, 
1152; on jus cogens, 962, 968, on procedure for establishing invalidity of treaties, 
983. 
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Investment guarantee agreements with new states 632. 

Japan. Initial Post-Surrender Policy for, 1945, quoted on Japanese assets in terri- 
tories detached from Japan, 43; Peaca Treaty, interpretation of Art. 4 TOBATE 
Japanese property in Korea, 44. 

Jones Act. Damaskinos v. Sociata Navication Inter-Americana S.A., Panama, 255 
F. Supp. 919, JD, 210; Symonette Shipyards, Ltd. v. Clark, 365 F. 2d 464, JD, 616. 

Jurisdiction over extraterritorial criminal conspiracy. Rivard v. United States, 375 
F. 2d 882. JD. 1065, 

Military assistance to Republic of Viet-Nam. Legality of. R. A. Falk, LA, 477; 
Lawyers Committee Memorandum on, cited, 4, 7, 14, 15, 16, 28, 1039, 1052; J. N. 
Moore, LA, 1, comment, W. Friedmann, CN, 776; response to Professor Friedmann, 
J. N. Moore, CN, 1039; MeDougal, Moore, Underwood study, cited, 1, 3, 6, 18, 19, 
21, 22, 23, 24, 25, 28, 29; State Department memorandum, cited, 477, 779, 781, 1000. 

Nationals. Confiscation of property abroad. Income tax deduction for. Schweitzer 
v. Commissioner of Internal Revenue, 376 F. 2d 30. JD. 1066. 

Nuclear tests in the Pacific Trust Territories. 67, 68, 73; M. S. MeDougal cited on, 
67, 74. 

Passport Act, 1926. United States v. Laub, 385 U. S. 475. JD. 808. 

Proposals in U. N. Special Committee on Friendly Relations and Co-operation among 
States, 1966: self-determination, 724; sovereign equality, 719. 

Ratification of Hague Convention on Service of Documents Abroad. P. W. Amram. 
CN. 1019. 

South West Africa. Statements of representatives in U. N. General Assembly, 595, 
596; I.C.J. Judgment of July 18, 1966: aide-memoire of Sept. 21, 1966, to South 
African Ambassador, 598; statment of July 27, 1966, 597. 

Southern Rhodesia. Executive Order on Trade and Other Transactions, Jan. 5, 1967. 
592. 

Suspension of Load Line Convention of 1930 and rebus sic stantibus. 908; H. W. 
Briggs quoted, 910; C. C. Hyde quoted, 910; Opinion of Acting Attorney General 
quoted, 909; Proclamation quoted, 908. 

Taxation of Foreign Income. Tax Institute of America. BN. 853. 

Trading with the Enemy Act. Amendment to permit return of stolen German artistic 
property, 114; Gmo. Niehaus & Co. v. United States, 373 F. 2d 944, JD, 1061. 

Treaty depositary and unrecognized party to treaty. Position on. 934. 

Treaty-making power. Capacity of States of the Union to conelude international 
agreements. R. S. Rodgers. CN. 1021. 

United Nations. Right of withdrawal from, position on, 662; Security Council, 
abstention from voting in, statement, 743. 

Viet-Nam. See Military assistance above, and Viet-Nam below. 

War Claims Act, 1948. U. 8. For. Claims Settlement Comm. decisions: Claims of 
Arnold Bernstein, Dec. No. W-21545, 1967, JD, 1069; California Texas Oil Corp., 
Dee. No. W-10424, 1966, JD, 822; Bobert Newton Pritchard, Dee. No. W-2271, 
1965, JD, 821; Hugo and Eugene Schlessliigar, Dee. No, W-16119, 1966, JD, 823; 
Sisters of Charity of St. Joseph’s, Dec. No. W-10055, 1966, JD, 821; John 
Skrabec, Dec. No. W-15132, 1966, JD, 822; Clara Emma Tinney, Dec. No. W-8, 
1964, JD, 819. 

United States v. Aluminum Co. of America, 148 F. 2d 416. J. M. Raymond, LA, 558; 
S. D. Metzger, Hd, 1015. 

United States v. Laub, 385 U. S. 475. JD. 808. 

United States-Italy. See Italy-United States. 

United States-New Zealand-Australia. See Australia-New Zealand-United States. 

United States-Yugoslavia. Claims Settlement Agreement, 1948. Arta. 1 and 2, 103, 
104; application to wartime confiscation of American property in Yugoslavia, Claim 
of J ohn Skrabec, U. S. For. Claims Settlement Comm., Dec. No. W-15132, 1966, 
JD, 822. 

United States Constitution. Provisions concerning treaty-making by States. 1022. 
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United States Foreign Claims Settlement Commission. Decisions: Claims of Arnold 
Bernstein, Dec. No. W-21545, 1967,7D, 1069; California Texas Oil Corporation, 
Dec. No. W-10424, 1966, JD, 822; Robert Newton Pritchard, Dec. No. W-2271, 
1965, JD, 821; Hugo and Eugene Schlessinger, Dee. No. W-16119, 1266, JD, 823; 
Sisters of Charity of St. Joseph’s, Dec. No. W-10055, 1966, JD, 821; John Skrabece, 
Dee. No. W-15132, 1966, JD, 822; Clara Emma Tinney, Dec. No. W-8, 1964, JD, 
819. 

United States Acting Secretary of State. Quoted on functions of United States as 
depositary of treaty. 939. 

United States Secretary of State. Report on amendments to Safety of Life at Sea 
Convention, 1960, 801; Report on Single Convention on Narecotie Drugs, 1961, 803. 

United States Senate. Foreign Relations Committee. Report on Hague Convention 
on Service of Documents Abroad. Quoted. 1021. 

United States State Department: 

American Foreign Policy. Current Documents, 1961. BN. 847. 

Claims against foreign governments. Hspousal and settlement of. Letter of Sept. 
14, 1966, 104; elaims against Communist European countries, letter of Aug. 30, 
1966, 101. 

Letter to International Joint Commission, Canada-U. S., regarding measures to 
preserve American Falls at Niagara. 798. 

Letter to Treasury Department regarding appellations of port wine in U. 8. 805. 

Memorandum on Legality of U. S. Participation in Defense of Viet-Nam. Cited. 
477, 779, 781, 1000. 

Quoted on aggression by North Viet-Nam, 10; on French-U. S. commercial agreement, 
1898, and rebus sic stantibus, 903; on Trade Agreement of 1891 with Brazil and 
rebus sie stantibus, 902. 

Statement regarding U. 8.-U.S.S.R. Civil Air Transport Agreement, 1966. 585. 

United States Supreme Court. Political question doctrine in jurisprudence of. F. W. 
Seharpf. BN. 1110. 

United States Treasury Department. Letter to State Department regarding appellations 
of port wine in U. S. 806. 

Uruguay. Views on I.L.C. draft artieles on jus cogens. 961. 

Ustor, Endre. A Diplomáciai Kapcsolatok Joga. BR. 1086. 


Váli, Ferenc A. BN: Mahnke, 851. 

Vallat, Sir Francis, Some Aspects of the Law of State Succession. Cited. 545. 

Van Oudenhove, Guy. Political Parties in the European Parliament. BN. 633. 

Van Wyk, J. T. Judge, ad hoc. Dissenting opinion in South West Africa Cases, I.C.J. 
JD. 151. 

Vanity Fair Mills, Inc. v. T. Eaton Co., Ltd., 234 F. 2d 633. Quoted. 559. 

Verdross, Alfred. Forbidden Treaties in International Law, cited on jus cogens, 966; 
Völkerrecht, cited on treaties and jus cogens, 967. 

Vienna Conference on Consular Relations, 1963. Consideration of I.C.J. compulsory 
jurisdiction, 986; participation of Liechtenstein, 557; government report to parlia- 
ment, quoted, 557. 

Vienna Conference on Diplomatic Intercourse and Immunities, 1961. Consideration of 
I.C.J. compulsory jurisdiction, 985; participation of Liechtenstein, 557. 

Vienna, Congress of. Recognition of sovereignty of Liechtenstein. 551. 

Vienna Convention on Consular Relations, 19638. Optional Protocol on compulsory 
LC.J. jurisdiction. 987. 

Vienna Convention on Diplomatic Relations, 1961. E. Ustor. BA. 108€. 

Viet-Nam: 

Geneva Agreement on Cessation of Hostilities in, 1954. Cited, 3, 4; quoted, 4, 25; 
J. N. Moore, CN, 1040, L.A, 22; effect of violation upon, Q. Wright, Ed, 1000. 
Succession to French commercial treaties. 535. 
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Viet-Nam, Republie of: 
U. S. civilian personnel in. U.S. military control over. Statement of U. S. Embassy 
in Saigon. 807. . 
War in. Lawfulness of U. S. participation. R. A. Falk, LA, 477; J. N. Moore, 
LA, 1, quoted, 780, 781, 1043, 1044, 1049; W. Friedmann, CN, 776, response to, 
J. N. Moore, CN, 1039; Lawyers Committee Memorandum on American Policy, 
cited, 1039, 1052; State Department Memorandum on, cited, 477, 779, 781, 1000. 
Virginia v. Tennesses, 148 U. 8. 503. Cited on agreements between States of Union. 
1023. 
Viasic, Ivan A., M. 8S. McDougal and H. D. Lasswell. Law and Publie Order in Space. 
BE. 626. 
von der Heydte, F. A. Cited on treaties and jus cogens. 967. 
Voting. Treaty Establishing a Single Council and Single Commission of the European 
Communities, 1965. 58. 


Wacker v. Bisson, 370 F. 2d 552. JD. 814. 

Wages, fair. U. N. Covenant on Economie, Social and Cultural Rights, 1966. 863. 

Wagner, Heinz. Grundbegriffe des Beschlussrechts der Europäischen Gemeinschaften. 
BN. 242, 

Wainhouse, David W., et al. International Peace Observation. History and Forecast. 
‘BN. 637. 

Waldock, Sir Humphrey. Appreciation to, I.L.C. resolution, 1966, 253; quoted on 
communications and notifications to treaty depositaries, 941, 943, on I.L.C. werk of 
codification, 1015; First Report.on Law of Treaties, cited on depositaries of 
treaties, 933; Second Report on Law of Treaties, quoted on procedure for estab- 
lishing invalidity or denunciation of treaty, 981, on rebus sie stantibus, 914; 
Fourth Report on Law of Treaties, cited on depositaries of treaties, 935, 937, 
quoted, 943; Fifth Report on Law of Treaties, quoted on denunciation of treaties, 
919; Sixth Report on Law of Treaties, quoted on I.L.O, draft Art. 27 on in- 
terpretation of treaties, 996, on rules of interpretation, 998. 

War. Effect upon treaties, I.L.C. commentary, 450, report, 1966, 261; rebus sie 
stantibus and, O. J. Lissitzyn, LA, 905. 

War claims. Bernstein, Arnold, Claim of, U. S. For. Claims Settlement Comm., Dee. 
No. W-21545, JD, 1069; Japanese War Notes Claimants Association of the 
Philippines Inc. (JAPWANCAP, Inc.) v. United States, 373 P. 2d 356, JD, 1064. 

War crimes. Gendrel, M., and P. LaFarge. Éléments d’une Bibliographie Mondiale. 
BR. 1092. 

War propaganda. Before U. N. Special Committee on Friendly Relations and Co- 
operation among States, 1966, 707; prohibition of, U. N. Covenant on Civil 
and Political Rights, 1966, 877. 

Warsaw Convention on International Air Transportation. Commentary on, W. Guildi- 
mann, BR, 1094; Berguido v. Eastern Air Lines, Inc., 369 F. 2d 874, JD, 811; 
Lisi v. Alitalia-Linee Aeree Italiane, 370 F. 2d 508, JD, 812. 

Watchmakers of Switzerland Information Center, Ine., United States v., S. D. N. Y. 
Cited, 561, 569. 

Weil, Gordon L. Merger of the institutions of the European Communities. ZA. 57. 

Weinstein, Jerry DL. (ed.) Progress in Nuclear Energy. Law and Administration. BR. 
1103. 

Weissberg, Guenter. BN: Scharpf, 1110; Turkish Yearbook of International Relations, 
1963, 689; White, 240; BR: Keeton and Schwarzenberger, 623. 

Wellington Koo, Judge V. K. Dissenting opinion in South West Africa Cases, 

I.C.J. JD. 152. 

West Indies Federation-United States. Defense Areas Agreement, 1961. 422, 525. 

Westerling case, 17 Int. Law Rep. 82. Cited. 537. 

Western .Africa, Regional Fisheries Commission. 677, 694; legal status, 698. 

Western Pacific, Commission for Fisheries Research in. 676, 694. 
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Western Samoa. Succession to New Zealand-U. K. Air Transport Agreement. 528. 

Westmoreland, General William. Quoted on war in Viet-Nam, 11. 

Whaling Commission, International. 675, 687, 690, 694; legal status, 698. 

Wheat Agreement, International, 1962. 786. 

White, Gillian. Use of Experts by International Tribunals, BN, 240; BE: Hochepied, 
826. 

Willrich, Mason. BE: Weinstein, 1103. 

Wilson, Clifton E. Cold War Diplomacy:-The Impact or International Conflicts on 
Diplomatie Communications and Travel. BN. 1117. 

Wilson, John A., Public Procurator vw., Dist. Ot., Kaohsiung, 1966. JD. 816. 

Wilson, Robert R. A decade of legal consultation: Asian-African collaboration, Hd, 
1011; BE: Canadian Yearbook of International Law, 1965, 233. 

Wimbledon, S. S., case, P.C.L.J. Dissenting opinion of Judge Schiicking. Cited on 
jus cogens. 950. 

Witnesses, examination of. U. N. Covenant on Civil and Political Rights, 1966. 875. 

Woetzel, Robert K. The Philosophy of Freedom, BN, 1116; BR: McDougal, Lasswell, 
and Vlasie, 626. 

Wolfers, Arnold, et al. The United States in a Disarmed World. BN. 1118. 

Women, equal rights. U. N. Covenant on Civil and Political Rights, 1966, 872, 878; 
U. N. Covenant on Economic, Social and Cultural Rights, 1966, 862. . 

Work, right to. U. N. Covenant on Economic, Social and Cultural Rights, 1966. 863. 

World Affairs. Yearbook, 1965. G. W. Keeton and G. Schwarzenberger. BR. 623. 

World Money Maze. National Currencies in International Payments. R. Trifin. BR. 
830. 

World Peace through Law. World Conference on, 1967. E. H. Finch. CN. 97. 
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